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ACCOUNT. 

See  also  Evidence,  Partnership. 

Account  rendered :  when  becomes  ac- 
count stated.  264 

Fraud  or  mistake :  as  basis  for  open- 
ing  account.  264 

Principal  and  agent :  fiduciary  re- 
lationship. 726 

Statute  of  limitations :  rule  of,  in 
mutual  and  one-sided  open  ac- 
counts. 355 
ADMIRALTY. 

Contracts,  maritime :  what  are.  7 
Corporations :  rule  of  liability  of.  77 
Demurrage :  basis  of  charge.  617,  631 
Jurisdiction :  in  cases  of  tort.  J 

Negligence :  tug  and  tow :  contract 
exemption.  726 

Torts :  liability  for,  limited  to  ves- 
sel's value:  privity  or  knowledge 
exception.  77 

Towage :  exemption  from  negligence. 

726 
ADVERSE   POSSESSION. 
See  also  Public  Service   Companies, 

Basements. 
Entry :  claim  of  right  not  necessary 
on.  640 

Intention:    nature   of.  640 

Judgment:  effect  of.  351,  355 

Public  land :  possession  of,  under 
mistaken    belief    of    ownership. 

640 
AGENCY. 

See    also    Account,    Contracts,    Evi- 
dence, Husband  and  Wife. 
Knowledge  of  agent : 

When  imputed  to  corporation.     730 

When   imputed   to   principal.       444 
Necessaries :   purchase   of.  72,   87 

Principal : 

Disclosed :  basis  of  liability.         127 

Undisclosed  : 
Actions  against:  covenant:  debt. 

.  .  .  '31 
Liability    of:    theories    criticised. 

116 
Suit  by,  on  covenant.  264 

Ratification :    knowledge    of    all    ma- 
terial   facts    necessary.  444 
ALIENS. 
See  also  Constitutional  Lazv,  Federal 
Practice. 


Naturalized     citizen:     citizenship     of 

wife.  452 
ANIMALS. 

Dogs :    known    viciousness :  owner's 

liability.  277 

Domestic  animals  :  trespass  :  owner's 

liability.  190 

APPEAL  AND  ERROR. 

Judgments :     effect    of    reversal    on 
title  acquired  in  reliance  thereon. 

549 
Moot  criminal  appeals.  671 

ASSUMPSIT. 

See    Contracts,    Quasi-Contracts. 
ATTACHMENT. 
Attaching   creditor :    when   purchaser 
for   value.  433,  447 

ATTORNEY  AND  CLIENT. 
Attorney:  Disbarment.  722,  730 

Client :     privilege    of,     destroyed    by 
fraud.  739 

Contracts  for  division  of  fees :  valid- 
ity of.  630 
Lien  of  attorney : 
On   cause    of   action,    under    New 
York  Code.  630 
On  client's  papers :  not  enforceable 
against  third  parties.  631 

AWARD   AND   ARBITRATION. 

Judgment,  conclusive :  when  regarded 
as.  265 

Mistake :  when  award  reviewable  be- 
cause of.  265 
BAILMENTS. 
Grain    elevators :    depositor's    rights. 

716,  732 
BANKRUPTCY. 
See     also     Corporations,     Partition, 

Public  Service  Companies. 
Debts,  unprovable :  secured  creditors. 

727 
Discharge  in : 

Conclusiveness  of.  82 

Co-partner:      misconduct      of,      as 

basis  of  refusal.  347.  355 

Federal   Bankruptcy  Act  construed : 

Act  of  1898: 

§  1   Cio)  356 

§  2   (3)  355 

§  14b  347.  355 
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§  57h  727 

§  60a,  b  624,  631 

Federal   jurisdiction:   not   abandoned 
by    failure   to   appoint    receiver. 

355 

Injunction:    against    suits    in    State 

courts.  80 

Marshalling  assets :  secured  creditors. 

727 
Relation  back:  voidability  of  prefer- 
ence, determination  of.     624,  631 
Secured  creditors : 

Marshalling  assets  against  interest. 

727 

Rights  subordinate  to  trustee's  lien 

for  commission.  265 

Trustee  in :  lien  of,  for  commission. 

265 
Trusts,     constructive :     cestui's     pre- 
ferred claim.  716,  72,2 
Voidable      preference :      transfer      of 
property   as :    time   of    transfer. 
624,  631 
BANKS   AND   BANKING. 
Savings    bank    trusts :    nature    of. 

70,  77 
Teller:  theft  by:  payee's  liability.  728 
Trustee :  wrongful  deposit :  rights  of 
cestui.  716,  732 

CANCELLATION. 
Elements  necessary  for  equitable  re- 
lief. 257,  267 
CARRIERS. 
See  also   Constitutional  Law,   Inter- 
state      Commerce,      Negligence, 
Public  Service  Companies. 
Car     detention :     demurrage     charge 
for:  basis  of  charge.       617,  631 
Confiscatory    rates:    sparsely    settled 
country.  728 
Connecting  carriers :  delivery  of  cars 
beyond  terminus.  729 
Connections :  duty  to  establish. 

714.  736 

Contract :   action   on,   proper   remedy 

for  passenger  holding  bad  ticket. 

266 
Crossings:   right  to:  division  of  ex- 
pense. 631 
Holding-out:  nature  of.  177 
Intersecting    railroads :    duty   of   due 
care.                                              272 
Liability : 
Exemption  from,  not  allowed.  632 
Limitation  of:  estoppel.                632 
Passengers:   ejection  of,  when  hold- 
ing bad  ticket.                            266 
Rates,  reasonable :  value  of  service  to 
public   as    factor.                         728 
Refusal  to  serve :  former  conduct  not 
valid  cause  for.  177 


Regulation :  power  of  Congress  over 
intra-state  business  of  interstate 
railroads.  jo 

CHATTEL    MORTGAGES. 

After-acquired  property :  transfer  of, 
not  voidable  preference  in  bank- 
ruptcy. 624,  631 
CHOSES    IN    ACTION. 
Assignment :  when  assignee's  right  in- 
defeasible. 626,  635 
CONFLICT  OF  LAWS. 
Bill   of  lading:  assent  to,  controlled 
by  law  governing  obligation.  356 
Contracts  :  law  governing  : 
Agents,  by.  506 
Joint  and  several.  499 
Partnership,   by.  513 
Marriage:   validity   of:    law   govern- 
ing- 356 
Minority:  governed  by  lex  loci  con- 
tractus in  commercial  contracts.     444 
Obligation  of  contract:   remedies  in- 
cluded in.  356 
Testamentary  distribution  of  person- 
alty :  lex  domicilii.  190 
CONSPIRACY. 
Crime :   when   perfected   as.            734 

CONSTITUTIONAL   LAW. 
Aliens : 

Exclusion  and  expulsion  of.       632 

Harboring  of:  power  of  Congress 

to  punish.  632 

Congress :     power     of,     over     State 

courts.  711,  729 

Constitutionality  of  a  law :  who  may 

question.  440,  445 

Corporations : 

Federal  tax.  649 

Reserved   right   to  amend   charter. 

427,  446 

Due  process : 

Denial  of  privilege  against  self-in- 
crimination. 177 
History   and   interpretation.         568 
Nature  of.                               177,  56S 
Payment  attended  with  risk  or  de- 
lay                                                   445 
Eleventh   Amendment :    suits    against 
State  engaged  in  private  business. 
165,  178 
Free  speech:  right  of:  citizen  and  at- 
torney.                                  722,  730 
Government :  guaranty  of  republican 
form   of.                                         §78 
Hepburn  Act :   Commodities  Clause  : 
constitutionality  of. 

.523,   535,   549,   677 
Impairing  obligation  of  contract: 
Contract    made    in     reliance    upon 
over-ruled  decision.  163,   178 
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Corporate    charter :    limitations    on 
reserved  right  to  amend. 

427,  446 
Eminent    domain :    right    of    legis- 
lature   to    abridge    power    dele- 
gated. 623,   634 
Franchise:    right    of    eminent    do- 
main as.  623,  634 
Interstate  Commerce  clause :  see  In- 
terstate Commerce. 
Interstate    Railroads :    regulation    by 
Congress  of  intra-state  business. 

38 
Police   Power : 
Advertising  signs : 
•Height  of:  limitation.  186 

Liquor   signs  :   prohibition.        450 
Ancillary    regulations.  730 

Connecting    carriers :     delivery     of 
cars  to.  445.  729 

Fraud:  prevention  of:  inequality  of 
contracting  parties.  367 

Limitations   on.       66,   78,   535,   549 
Non-intoxicating    liquors.  730 

Statute:  reasonableness  of:  con- 
clusiveness of  legislative  deter- 
mination. 367 
Separation  of  powers:  right  of  ju- 
diciary to  determine  constitu- 
tionality of  a  law.  440,  445 
State  courts :  power  of  Congress  over. 

711.  729 
State  legislation :  when  operative  af- 
ter conflicting  Federal  legislation. 
348,  303 
State  legislative  power :  interpretation 
of   grant    of,   by    State   constitu- 
tion. 576 
Suits  against  a  State  engaged  in  pri- 
vate business.                      165,  178 
Taxation :    Federal    corporation    tax. 

649 
Voting  machines.  732 

CONTRACTS. 

See  also  Admiralty,  Attorney  and 
Client,  Carriers,  Conflict  of  Laws, 
Constitutional  Law,  Corpora- 
tions, Deeds,  Infancy,  Insurance, 
Licenses,  Mandamus,  Monopolies, 
Statute  of  Frauds,  Taxation. 

Acceptance  :  by  mail :  when  complete  : 
by  silence.  633 

Consideration :  inadequacy  of,  in 
suits  for  specific  performance. 

68,  87 

Debt:  contractual  obligation  a,  with- 
in  statutory  meaning.  550 

Illegal    contracts :    enforcement. 

343,  357 

Necessaries :  contractual  liability  for. 

72,  87 


Negative  contracts :  see  Specific  Per- 
formance. 
Par  delictum.  343,  357 

Survival  of  action : 
Promise  to  marry:   special   damage 
basis  of  survival.  77 

Test  of.  77 

Undisclosed  principal :  contractual 
theory  of  liability.  116 

CONVERSION. 

Ignorance  of  plaintiff's  ownership  no 
defense.  641 

Privity;  no  need  of,  between  plain- 
tiff and  defendant.  641 

CONVERSION,       EQUITABLE. 

Attachment :  converted  realty  not 
subject  to.  179 

Declaration  by  testator  insufficient 
for :  imperative  direction  essen- 
tial. 81 

Partnership   realty.  797 

See  also  Partnership. 

Testator:  declaration  by,  insufficient. 

81 

Time  of.  179 

COPYRIGHT. 

Dramatization,  right  of:  infringement 

by  moving  pictures.  549 

Periodical :     copyright     of,     protects 

contributions.  451 

Photograph:  as  subject  of  copyright. 

549 
CORPORATIONS. 
See     also     Mandamus,     Partnership, 
Public  Service  Companies,  Quasi- 
Con  tracts,  Receivers. 
Amendment    of    charter :    effect    on 
vested  property  rights  of  stock- 
holders. 427,  446 
Bankruptcy:  discharge  in,  not  extin- 
guishment of  debt.  80 
Criminal    liability:    nonfeasance    and 
misfeasance.  78 
Directors :  personal  liability  of.      550 
Franchise : 
Corporate  being  as.                       243 
Delegated  right  of  eminent  domain 
as.                                         623,  634 
Operative.                                        245 
Implied  powers : 

Contracts  of  guaranty.  633 

Test  of.  633 

Incorporation  as  limitation  of  liabil- 
ity. 246 
Insolvency :  priority  of  liens.  172,  187 
Legality :  size  as  test.  9$ 
Libel  per  se :  ability  to  sue  for.  551 
Majority  stockholders: 

Contract    by,    to    surrender    vote, 
void.  357 
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Fiduciary  relation  of.  550 

Relation    to    minority    stockholders. 

357 
Validity  of  contracts  by,  with  corpo- 
ration. 550 
Malicious  prosecution :  right  of  bank- 
rupt corporation  to  sue  for.      88 
Manslaughter  :  liability  for.  78 
Name  :    protection    of :    non-commer- 
cial corporations.                         634 
Non-resident  stockholders :  statutory 
liability  of.                            168,  178 
Notice :  when   imputed : 
Agent :  knowledge  acquired  within 
scope  of  authority.                    730 
Corporators :  knowledge  by  all.  730 
Person :  corporation  as,  under  crim- 
inal statutes.  78 
President : 
Admission  of,  inadmissible  against 
corporation.                                  358 
Status  of.                                         358 
Stockholders : 
Individual  liability :  nature  of. 

285,  492 
Injunction  by,  against  acts  of  cor- 
poration. 266 
Liability  :  entity  theory.  292 
Property      of:      investments      and 
right  to  vote,   as.                  427,  446 
Statutory     liability     of :     law     and 
equity.                                           358 
Suits  by,  in  own  name.         79,  445 
Subscriptions  to  stock :  payment  en- 
forceable  in   equity   by  creditor. 

358 
Taxation  :  Federal  law.  649 

Torts:   liability  for,  involving  intent. 

78 

Transfer  of  stock : 

Registration  : 

Effect  of  non-registration  where 

same   required.  433,  447 

Theory  of.  433,  447 

Transferee  of  stock  may  compel. 

446 

Ultra  vires  acts :  purchase  of  stock  in 

another  corporation.  266 

Unpaid  subscriptions :    creditor    may 

collect     in     equity :     trust     fund 

theory.  358 

COUNTERCLAIM. 

Compulsory  reference :  rule  under 
New  York  Code.  559 

Ejectment:  equitable  counterclaim: 
compensation   for   improvements. 

56i 

COURTS. 

See  also  Habeas  Corpus,  Interstate 
Commerce,     Jurisprudence,     Of- 


ficers,    Pleading     and     Practice, 

Wills. 
Advisory  opinions.  667 

Bail:  power  to,  incident  to  power  to 

hear  and  determine.  727 

Conservators  of  social  justice,  as. 

567 

Contempt :   constructive.  722,  730 

Courts-Martial:  not  subject  to  writs 

of  prohibition.  447 

Disbarment  of  attorney:  grounds  for. 

722,  730 
Federal  courts :  prerogative  writs. 

398 
Injunction:  reciprocal  interference 
by  State  and  Federal  courts.  80 
Judges :  criticism  of :  effect.  722,  730 
Judicial  acts :  definition  of.  341,  367 
Judicial  proceeding :  nature  of.  483 
Jurisdiction : 

Federal  law  in  State  courts:  power 

of  Congress  to  compel.      711,  729 

Non-resident    stockholders,    over. 

168,   178 

Legal  existence :  creation  under  color 

of   law :    collateral    attack.        182 

Misconduct  toward :  disbarment. 

722,  730 
Moot   criminal   appeals.  671 

Review    of    orders    of    rate-making 
commissions.  341,  367 

State   courts : 
Federal  law  in :  power  of  Congress 
to  compel.  711,  729 

Power    to    determine    fee    in    non- 
navigable  lakes.  738 
Verdict :  power  to  direct,  to  set  aside. 

737 
COVENANTS. 
See  also  Deeds. 
Actions : 
Undisclosed  principal  as  party. 

131,  264 

Who  may  be  parties.  264 

Ratification :   must  be  by  instrument 

under  seal.  264 

Seal :  disregarded  if  superfluous.  264 

CRIMINAL  LAW. 

See  also  Corporations,  Jury. 
Accomplice:  rights  of,  as  State's  evi- 
dence. 731 
Conspiracy:  when  perfected.  734 
Dwelling:  defense  of.  720,  737 
Felony:   extent  of  right   to  prevent. 

720,  737 

Larceny : 

Lucri  causa.  731 

Taking    from    possessor  is   taking 

from  owner.  178 

Moot  appeals.  671 
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Rendition     of     verdict :     waiver     of 

presence  of  accused.  178 

Spring-guns:  liability  for.       720,  737 

DAMAGES. 

See  also  Insurance,  Mines  and  Min- 
ing, Sales. 

Cumulative  penalties :  provision  for, 
must  be  explicit.  737 

Indemnity :  promise  to  pay  definite 
amount  on  default.  556 

Peculiar  condition  of  plaintiff  as  af- 
fecting damages.  81 

Realty :  contracts  to  sell :  measure  of 
damages :  when  substantial  dam- 
ages  allowed.  438,  447 

DEEDS. 

Contract  to  convey:  nature  of  deed 

required.  551 

Covenant  of  title :  no  implication  of. 

551 
DISBARMENT. 

See   Attorney  and   Client. 

DIVORCE. 

See  also  Pleading  and  Practice. 
Decree  :  conclusiveness  of.  82 

Proceedings :  equitable  nature  of.  321 
Recrimination :      parties      in      equal 
.  guilt.  83 

Void  decree :  collateral  attack :  estopr 
pel  to  set  up.  552 

DOMESTIC    RELATIONS. 

See  Guardian  and  Ward,  Husband 
and  Wife,  Infancy,  Parent  and 
Child,  Persons. 

EASEMENTS. 

See  also  Eminent  Domain,  Highways 
and  Streets,  Party   Walls. 

Prescription,  easements  by:  use 
greater  than  claim.  267 

Termination  :  abandonment :  adverse 
possession :  estoppel.  553 

Ways  as  boundaries :  implied  ease- 
ments over.  442,  449 

EJECTMENT. 

See  Counterclaim,  Public  Service 
Companies. 

EMINENT    DOMAIN. 

Delegation :   rights  of  grantee. 

623,  634 

Easements :  taking  of,  by  street  clos- 
ing. 442,  449 

Franchise :  compensation  for :  basis 
of.  160,  186 

Public  use :  definition  of.       442,  449 


EQUITY. 

See  also  Cancellation,  Limitation  of 
Actions,  Officers,  Specific  Per- 
formance. 
Bona  tide  purchasers :  attaching  cred- 
itors. ^  433,  447 
"Clean  hands":  application  of  maxim 
to   marriage  annulments. 

269,  335 
Cloud  on  title:   what  constitutes. 

257,  267 
Divorce    proceedings :    equitable    na- 
ture of.  321 
Elections:  jurisdiction  over.  359 
Equitable  title : 

Role  of,  in  bankruptcy.       626,  631 
Transferee    of    unregistered    stock. 

433.  447 

Hardship :  affirmative  relief  for. 

257,  267 

See  also  Specific  Performance. 

Improvements :    recovery    for,    under 

unenforceable  land  contract.   561 

Interpleader:   requirement  of  privity. 

252,  270 

ESTOPPEL. 

See  also  Carriers,  Easements,  Muni- 
cipal Corporations,  Public  Ser- 
vice Companies. 

Estoppel  against  estoppel :  matter  set 
at  large.  360 

Insurance:  waiver  distinguished  from 
estoppel.  251,  270 

Judgment  in  rem :  world  estopped  by. 

82,   360 

EVIDENCE. 

See  also  Insurance,  Officers. 
Account:  negligence  in  objecting  to, 
raises    presumption    of    correct- 
ness. 264 
Admissions : 

Corporation    president,    of   a.     358 
Parties  identified  in  interest:  doc- 
trine discussed.  61,  82 
Boundary    disputes:    declarations    of 
deceased    persons :     admissibility 
of  reputation.                      255,  268 
Decedent :  personal  transactions  with. 

448 
Declarations     of    deceased    persons: 
boundary  disputes.  255,  268 

Expert  testimony : 
Hypothetical  question : 

Conflicting  testimony.  635 

Scope  of.  635 

Undisputed    material    facts    must 
be    included.  635 

Physicians :    opinion  based    on    pa- 
tient's statements.  732 
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Hearsay  rule: 

Exceptions   to,    in    locating   bound- 
aries. 255,  268 
Patient's  statements  to  physician. 

732 
Inferences:  failure  to  call  witnesses. 

268 
Presumptions : 
Continuity   of  life :    doctrine    criti- 
cised. 435,  448 
Suicide      of      insured:      reasonable 
doubt  rule.  179 
Undue  influence :  wife  a?  surety  for 
husband.  83 
Privilege : 
Client's  destroyed  by  fraud.          739 
Denial    of,    against    self-incrimina- 
tion.                                                 177 
Reputation  :  admissibility  of,  in  locat- 
ing boundaries.                   255,  268 
Verdicts,  directed  :  supervisory  power 
of   courts.                                      737 
EXECUTORS    AND    ADMINIS- 
TRATORS. 

See  also   Wills. 
Devastavit :  payment  of  claim  barred  : 
Under  Statute  of  Frauds.  360 

Under   Statute  of  Limitations.  360 
Privity     between     representatives     in 
different   jurisdictions.      248,   268 
Residue,    undisposed   of:    when   exec- 
utor takes.  180 

EXTRADITION    AND    RENDI- 
TION. 

Bail :  granting  of.  727 

Detention  :  lawfulness  of,  before  req- 
uisition. 268 
Executive      warrant :     conclusiveness 
of.                                                  268 

FEDERAL  PRACTICE. 

Aliens :    right  of,   to  remove   causes. 

545.   553 
Diversity  of  citizenship  :  put  in  issue 
by  general   denial.  361 

Injunction:      not      available      against 
State    statute   before   final    ratifi- 
cation. 181 
Removal  of  causes : 

Alien's    right.  545,   553 

Consent  of  parties:   doctrine  of. 

545,  553 
Determination  of:  when  within  jur- 
isdiction of  State  court.  361 
Grounds  for,  must  appear  in  com- 
plaint. 416 
State   statute:   no   injunction  against, 
before  final  ratification.  181 

FOREIGN  CORPORATIONS. 

Power    to    sue :    effect    of    non-com- 
pliance with   State  statute.       181 


FRAUD. 

See  Account,  Constitutional  Law, 
Husband  and  Wife,  Officers, 
Sales. 

FUTURE  ESTATES. 

Alternative  limitations :  implication 
of.  259,  277 

Classes : 
After-born     children :     when     ad- 
mitted. 430,   457 
Time  of  determination :   period  of 
distribution  as  a  factor.  430,  457 

"Dying  without  issue" :  construction 
of.  259,  277 

Equitable   limitations:    when   void. 

_.  724.  737 

Estates  vested  subject  to  divest: 
enumeration  of.  709 

Executory    devises :    devisability    of. 

546,  561 
Gifts  to  classes:  characteristics  of. 

368 

Gifts   to   issue:   no   implication  of,   if 

estate  limited  on  failure  of  issue. 

259,  277 

Merger :     destruction    of    contingent 

remainders.  362 

Perpetuities,  rule  against:  remoteness 

test  adopted  in  New  York. 

338,  368 
Remainders : 
Contingent : 

Destruction  of,  by  merger.  362 
Devisability   of.  546,   561 

Test   of.  182,   587,   687 

Vested  and  contingent:  distinction 
at  common  law,  under  New  York 
statutes :  New  York  theory 
criticised.  587,  687 

Void :   rules  to  determine  when. 

724,  737 

Reverter,  possibility  of:  not  a  future 

estate.  170,    187 

Rule   of   no   implication   to    issue   of 

gift  over  is  limited  on  failure  of 

issue.  259,  277 

GIFTS. 

See  also  Husband  and  Wife. 

Incomplete  gifts :  when  effectuated 
in  equity.  626,  635 

Inter  vivos: 
Delivery: 

Actual :  when  not  necessary.  636 
Intended  donee  in  possession.  636 
Obstruction  of,  by  custodian.  636 

GOVERNMENT. 

See   Constitutional  Law. 

GUARDIAN    AND    WARD. 

Guardian   ad   litem:   status  of.       269 
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HABEAS    CORPUS. 

Courts-Martial:        jurisdiction  of, 

raised   by.  447 

Federal   courts :  power  to  issue.  402 

HIGHWAYS  AND  STREETS. 

See  also  Basements. 
Abutting    owners :    rights    of,    extin- 
guished by   street  closing. 

442,  449 

Conflicting      rights :      licensee      and 

owner  of  franchise.  449 

HUSBAND   AND  WIFE. 

See  also  Conflict  of  Laws,   Divorce. 

Agency  of  wife  to  purchase  neces- 
sari  72»  87 

Annulment  of  marriage :  fraud  and 
insanity.  269 

"Clean  hands":  application  of  maxim 
in  marriage  annulment.    269,  335 

Custody  of  children :  primary  right 
in  husband  :   exceptions.  636 

Gifts:   husband  to   wife:  when  valid. 

626,  635 

Necessaries :  nature  of  husband's  lia- 
bility for.  72,  87 

Voidable  marriages:  disease  and  mis- 
taken identity  as  fraud.  552 

Wife  as  surety  for  husband:  pre- 
sumption of  undue  influence.    83 

INFANCY. 

See  also  Conflict  of  La;es. 

Contracts:  disaffirmance  within  rea- 
sonable time  after  majority.   362 

Majority:  judicial  determination  of: 
conclusiveness.  82 

Necessaries :  nature  of  infant's  lia- 
bility  for.  72,  87 

INJUNCTIONS. 

See  also  Bankruptcy,  Corporations, 
Courts,  Federal  Practice,  Nui- 
sance, Trespass,  Waters  and 
Watercourses. 

Balance  of  injury:  doctrine  of.       84 

Federal  officers :  power  of  State 
courts  to  enjoin.  415 

Injunction  bond:  when  action  accrues 
on.  733 

Negative   contracts :   enforcement  of. 

540,  553 

Nuisance:  denial  of  injunction  as  test 
of  permanence.  538,  558 

Public  convenience :  ground  for  de- 
nial. 84 

Title  in  dispute:  when  injunction 
will  issue.  84 

Torts  in  foreign  jurisdictions:  when 
enjoined.  80 


INNKEEPERS. 

Guests :  status  as,  when  terminated : 
effect  of  absence.  637 

Liability  for  baggage :  continuance 
of,   after   guest's   departure.    637 

INSANITY. 

See  also  Husband  and  Wife,  Parent 

and  Child. 
Inquisitions:    conclusiveness   of   find- 
ings. 82 
Lunatic's    committee :    nature    of   of- 
fice :  personal  liability  for  tort  on 
premises.                               353.   363 
Necessaries :    nature   of   liability   for. 

72,  87 
Torts :    liability  of  lunatic's  estate. 

353,  363 
INSURANCE. 
See  also  Estoppel,  Evidence. 
Beneficiaries : 
Death    of:   right   under  policy   un- 
affected. 183 
Interest  of,  nature  of.  183 
Conditions: 

Loss  of  right  to  take  advantage  of 
breach.  "  251,   270 

Written  consent  for  further  insur- 
ance :  parol  waiver.  450 
Written    waiver:    right   to,    waived 
by   parol.                                        450 
Fire     Insurance :     market     value     as 
measure  of  damage.  84 
Indemnity:  validity  of,  for  losses  due 
to  negligence  of  master  or  car- 
rier.                                              637 
Insurable  interests: 

Assignment  to   one  without.       637 

Creditor  in  life  of  debtor.  449 

Warranties :       burden      of      proving 

breach.  184 

INTERSTATE  COMMERCE. 

See     also     Carriers,     Constitutional 
Law,  Public  Service  Companies. 
Carriers  : 

Federal   common  law.  375 

Power     to     regulate,    not    original 

under  constitution.  393 

Commission  : 

Character  of :  power  of,  to  compel 

testimony.  270 

Extent  of  power  to  change  rates. 

733 
Congress  power  of,  to  regulate : 
Distinguished     from     power     over 
coasting  trade.  389 

Prohibition   as   regulation. 

535,    549,   677 
Recent  development.  387 

Courts:  jurisdiction  to  enjoin  pro- 
posed schedule  of  rates.  271 
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Discrimination :  State  power  to  pun- 
ish  for.  348,  363 

Hepburn  Act: 

Commission's     power     to     change 
rates.  733 

Constitutionality     of     Commodities 
Clause.  523,  535.  549,  677 

Interstate  Commerce  Act :  no  power 
in   courts    to    determine   reason- 
ableness  of   rates.  271 
Interstate     railroads :     public     agents 
of  Federal  Government.  38 
Rates : 

Congressional  control.  392 

Reasonableness    of:    determination 
by  courts.  .  271 

Sherman  Anti-Monopoly  Act : 

Conflict  with  patent  laws.    536,  559 
Construction  of.  103 

Contract  rights  under.  97 

Large  corporations  under.  95 

Property    rights    under.  97 

Purpose  of.  104.   536,   559 

Statute  of  limitations.  734 

State  control :  when  concurrent :  con- 
flicting State  legislation,  not 
common  law  judgments  prohib- 
ited by  constitution.  348,  363 
State  law  affecting  interstate  com- 
merce :  status  of.  66,  78 
Statutory  demurrage.                617,  631 

JUDGMENTS. 

See  also  Adverse  Possession,  Appeal 
and  Error,  Award  and  Arbitra- 
tion, Bankruptcy,  Estoppel,  In- 
fancy, Insanity. 
In  rem:  revocation  of  patent  is.  360 
State  courts:  common  law  judg- 
ments in,  not  prohibited  by  Com- 
merce Clause.  348,  363 

JURISPRUDENCE. 

Common  law :  system  of  concrete 
rights  and  duties.  16 

Continental   theories :   influence   of. 

240 
English    system :    impracticability    of. 

238 
Federal  common  law.  37$ 

Judicial    acts :    what    constitute. 

34i»  367 
Legal     classification :     theory   of :    ef- 
fect. 239 
Legal  duties:  determinable  by  exam- 
ination  of  their   purpose. 

34,  136 
Legal  education  and  jurisprudence. 

238 
Moot  cases.  667 

Overruling  decision  :   effect  of. 

163,  178 


Proximate   or    legal   cause:   analysis. 

23 

Rate  making:  nature  of  function. 

„     .  .  341,   367 

btare  Decisis:   proper  use  of.       236 
"Subject-Matter."  419 

JURY. 

Grand  jury:  hearing  before,  no  part 
of   criminal   proceedings.  80 

Right  of  trial  by :  municipal  of- 
fenses. 734 

LACHES. 

See  Trusts. 
LANDLORD  AND  TENANT. 

See    also    Negligence. 
Adverse     possession :    estoppel     pre- 
vents claim  of,  by  tenant.       451 
Apartment  houses : 
Elevators :  liability  of  landlord  for 
negligent    operation :    duty    non- 
delegable. 272 
Heat:  liability  of  landlord  for  fail- 
ure to.  85 
Repairs :     landlord's     liability     for 
negligence.  85 
Assignment  of  lease : 
Condition  against :  effect  of  waiver 
or  license  of  breach.         627,  640 
Lessee  not  relieved  by,  from  obli- 
gation to  pay  rent.                       271 
Business:      destruction    of:     liability 
for   rent.                                         735 
Defective  premises :  to  whom  liability 
attaches.                               353,  363 
Dumpor's  Case :  rule  of.          627,  640 
Premises:    destruction    of:    beneficial 
use  as  test.                                  735 
Rent :    liability    for :    destruction    of 
premises.                                      735 
Sub-lease:    condition    against:    effect 
of  waiver  or  license  of  breach. 

627,  640 
Tenancy  from  year  to  year :  continu- 
ing  nature    of.  735 

LIBEL  AND  SLANDER. 

See  also   Corporations. 

Defamation : 

Absolute  immunity  :  463,  600 

Alternative   remedies.  470 

Counsel.  482,  606 

English  doctrine.  603 

History  of.  464 

Judges.  605 

Parties  litigant.  471?,  606 

Relevancy  doctrine.  607 

Restrictions  upon.  600 

Statutes.  472 

Witnesses.  605,  615 

Qualified  immunity.  464,  614 
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LICENSES. 

See  also  Public  Service  Companies. 
Contract :  license  by,  irrevocable.  553 
Theatre  tickets  as :  revocation.       177 

LIENS. 

See  also  Attorney  and  Client,  Mort- 
gages,  Vendor  and  Purchaser. 
Livery  keepers: 
Lien  of,  as  against  third  parties. 

554 
Possession:    relinquishment    of,    to 
owner  does  not  destroy  lien.  554 
Priority  of,  on  insolvency  of  corpora- 
tions: displacement  of.     172,  187 

LIMITATION  OF  ACTIONS. 

See  also  Account,  Executors  and  Ad- 
ministrators, Trusts. 
Conspiracy :    when    statute   begins   to 
run.  734 

Debt :  remedy  only  effected.  554 

Equity :  reasonable  time  in :  analogy. 

362 
Mortgages : 

Barred  debt  does  not  affect.       554 
Foreclosure      of:       when      barred 
against    mortgagee's    grantee. 

7i8,  736 

MALICIOUS  PROSECUTION 

See   also   Corporations. 
Basis    of    action :    complaints :    war- 
rants. 363 

MANDAMUS. 

Contracts  :    enforcement   by.  555 

Corporators :    reinstatement.  555 

Students :  reinstatement.  555 

MARRIAGE. 

See  Husband  and  Wife. 

MASTER  AND   SERVANT. 

Safe  place  to  work :  non-delegable 
duty :  supervision  by  competent 
servant  as  discharge  of  duty.  85 

MINES    AND    MINING. 

Damages :  measure  of,  aeainst  inno- 
cent trespassers.  555 

MISTAKE. 

See  also  Account,  Award  and  Arbi- 
tration. 
Fact,  mistake  of :   effect   on   right   of 
subrogation.  63,   87 

MONOPOLIES. 

See    also   Patents. 
Contracts :    when   enforceable. 

343,   357 


MORTGAGES. 

See  also  Limitation   of  Actions. 
Bondholders:  lien  of:  displacement. 

172,   187 

Extension :    when    possible    to    cover 

subsequent  debts.  556 

Foreclosure :     mortgagor's     grantee : 

right   against,    yhen   barred. 

7i8,  736 
Mortgagor :    conveyance    by :    subse- 
quent right  to  encumber  property. 
7i8,  736 

MOTOR  VEHICLES. 

Dangerous      instrumentalities:      doc- 


trine  of,   inapplicable. 


638 


MUNICIPAL  CORPORATIONS. 

Annual  payments  :  contract  for :  pres- 
ent debt  of  amount  ultimately 
due.  184 

Debts :  contracts  for  ordinary  ex- 
penses. 184 

Estoppel :  recital  in  unauthorized 
bonds.  363 

Ordinances:  violation  of,  penalizing 
act  also  State  offense  creates  sep- 
arate  offense.  734 

NEGLIGENCE. 

See  also  Admiralty. 
Assumption  of  risk :  effect  of  neces- 
sity. 621,  638 
Contributory  negligence : 

Necessity  as  excuse  for.       621,  638 
Passenger:   jumping   from   train. 

272 
Tenant :  failure  to  heat  apartment. 

85 

Legal  negligence:  analysis.  154 

Necessity:   excuse   for.  621,   638 

NEGOTIABLE  INSTRU- 
MENTS. 

Alteration :  payment  according  to 
original  tenor.  452 

Badly  drawn  instrument :  forgery 
made   possible  by.  452 

Bona  fide  holder :  indorsee  of  note 
bearing  undated  notice  of  exten- 
sion. 557 

Delivery :   validity  of,  presumed.   364 

Escrow :  delivery  in,  to  payee's  agent. 

«  557 

Exhibition   at  presentment:    waiver. 

185 

Mala  fide  holder:  carelessness  in  ac- 
quiring note.  557 

Negotiable  Instruments  Law: 
§  35-  364 

§  98.  557 

§  205.  452 
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Penalties :  stipulation  to  pay  definite 
amount  on  default.  556 

Presentment :  possible  by  telephone. 

185 
NOTARIES. 

Acknowledgment :   conclusiveness   of, 
against   innocent  purchasers.   638 

NUISANCE. 

See   also   Prescription. 
Continuing:    test    of.  538,    558 

Permanent :  test  of.  538,  558 

Private :  public  benefit :  denial  of  in- 
junction. 558 
Public :    collateral    public    benefit    as 
defense.  558 

OFFICERS. 

De  facto:  payment  of  salary  to:  de- 
fense in  action  by  de  jure  officer. 

558 
Elections: 

Contest    of:    equity   jurisdiction. 

359 
Fraud:   results   impeachable   for. 

359 

Vote :  nature  of  right  to.  732 

Voters :  testimony  of :  recount.  359 
Voting  machines : 

Constitutionality  of.  732 

Defective :   testimony  of  voters. 

359 
Federal  officers  :  power  of  courts  : 
Federal  control  over :  enlargement. 

397 
Removal  of  causes.  401 

State  control  over.  415 

Public   moneys :    extent   of   liability. 

639 
Removal :  disqualification  for  remain- 
der of  term.  364 
Resignation,  prospective :  acceptance : 
effect    of,    on    subsequent    with- 
drawal. 86 
Salary : 
Action  for:  diminution  of  damages: 
payment  to  dc  facto  officer  as  de- 
fense.                                           558 
Incident  of  office:  loss  by  abandon- 
ment of.                                       558 

PARENT    AND    CHILD. 

Custody:  welfare  of  child  determin- 
ing   factor.  636 

Emancipation:  insane  child  at  ma- 
jority. 185 
•Insane  child:  emancipation  at  ma- 
jority. 185 

Support :   duty  to    disputed.  185 

PARTITION. 

Trustee  in  bankruptcy:  right  to.      365 


PARTNERSHIP. 

See  also  Bankruptcy. 
Account :  right  of  corporation  to,  as 
partner.  365 

Corporations :  partnership  agreement 
by,   ultra  vires.  365 

Liability :    limitation    of,    by    agree- 
ment with  creditor.  296 
Partnership    relation :    when    liability 
not  imputed  from.             346,  355 
Realty : 

Conversion  of: 
American   rule.  201 

By   agreement.  204 

English    rule.  197 

Conveyance    by    partners.  210 

Partial   conversion.  206 

Partnership   tenure.  213 

Surviving  partner :  transfer  by.  210 
Survivor  and  heirs:  tenants  in  com- 
mon. 212 
Title :  firm  as  entity.  216 

PARTY   WALLS. 

See  also  Tenancy  in  Common. 
Destruction :    right    to    rebuild. 

74,  86 
Easements :  nature  and  extent  of. 

74.  86 
Repairs:  liability  for:  contribution. 

74,  86 
PATENTS. 
See  also  Trademarks  and  Names. 
Patentee :  monopoly  rights  of. 

536,   559 

PERPETUITIES;  RULE 
AGAINST. 

Future   interests   affected  by. 

724,  737 
Lives  postponing  vesting :  when  suf- 
ficiently  designated.  274 
Remainders :  applicability  to.  724,  yyj 
Remoteness : 

Rule    against:    adoption    in    New 

York.  338,  368 

Vice  of:  effect  on  class  gifts.     368 

PERSONAL  PROPERTY. 

See  also  Bailments. 
Defense  of :  mechanical  appliances. 

720,  737 
PERSONS. 
See  also  Corporations. 
Deserted    wife :    capacity   of,    to   sue 
alone.  447 

PLEADING   AND   PRACTICE. 

See    also   Federal   Practice. 
Amended  answer:  time  within  which 
to  serve,  under  New  York  Code. 

365 
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Civil  process :  service  of,  on  non-resi- 
dent   witness.  273 

Compulsory  reference :  rule  under 
New  York  Code.  559 

Courts:  counterclaim  exceeding  jur- 
isdictional   limit.  366 

Divorce:  adultery  as  defense  when 
not  pleaded.  324 

Election :    inconsistent    courts.         86 

Joinder  of  actions:  "subject-matter" 
test.  424 

Matrimonial  actions:  pleadings  in 
New   York.  321 

Real  party  in  interest:  definition  of, 
in  Code  States.  453 

Stay  of  proceedings :  discretion  of 
court :  second  suit  vexatious.  366 

"Subject-Matter":  definition.  419 

PLEDGES. 

Contract  of:  transfer  under,  voidable 
preference  in  bankruptcy. 

624,  631 

POWERS. 

Appointee,    acceptance    by :    necessity 

of.  275 

PREFERENCE. 

See  Bankruptcy. 

PRESCRIPTION. 

See  also  Easements. 
Nuisance. 

Private:  rule  when  co-existent  with 

public    nuisance.  183 

Public :  may  not  be  prescribed  for. 

183 
PROXIMATE  CAUSE. 

Analysis.  16,  136 

PUBLIC    LAND. 

See  also  Adverse  Possession. 
Conquest :    title   under    former    sove- 
reignty :    recognition    of :    Philip- 
pine  Islands.  560 

PUBLIC  SERVICE  COM- 
PANIES. 

See    also    Carriers.    Interstate    Com- 
merce,   Taxation. 
Adverse    possession :    acquisition    by, 
of  company's  idle  land.  186 

Connections:  duty  to  establish. 

7M.  736 

Contracts  inter  se.  7X4.  736 

Dependant    service    companies :    duty 

to.  714.  736 

Discrimination :    failure   of    supply. 

619,  640 

Duty:  test  of:  unavoidable  failure  of 

supply :  effect  of.  619,  640 


Ejectment  against:  public  interest  as 
defense.  453 

Franchise : 

Property  in.  160,  186 

Value  of:  element  in  rate  regula- 
tion. 160,   186 
Holding  out :  effect  of  exclusive  con- 
tract.                                   714.  736 
Insolvency :    receiver's    certificates. 

172,  187 

Interchange  of  service:  not  a  duty: 

duration  when  undertaken.      560 

Licenses    to:    revocation:    effect    of 

public   interest.  453 

Public  interest :  success  and  power  as 

test.  639 

Rate  making :   nature  of  function. 

34i.  367 
Rate  regulation  : 

Franchise :  property  in,  as  factor. 

160,  186 
Reasonable   rates: 

Return    on    property    devoted   to 

public  use  as  basis.  273 

Value    of    service    to    public    as 

basis.  728 

Telegraphs  and  telephones : 

Local    companies : 

Duty    to    establish    long-distance 

connections.  714.  73& 

Right   to   discontinue   established 

connections.  714,  736 

Transmission :    receiver's    right    to 

reasonable  care  in,  unaffected  by 

company's   contract   with   sender. 

189 

QUASI   CONTRACTS. 

Corporations :  stockholder's  individ- 
ual liability.  285,  492 

Demurrage  charges :  quasi-contractual 
basis  for.  617,  631 

Improvements:  unenforceable  con- 
tract   for    sale    of    land.  561 

Necessaries :  quasi-contractual  basis 
for.  _    72,  87 

Purchase  price :  recovery  of,  under 
unenforceable  parol  contract.  561 

REAL  PROPERTY. 

See  also  Damages,  Future  Estates, 
Partnership,  Perpetuities,  Rule 
Against,  Powers,  Taxation,  Wills. 

Boundaries :  ways  as :  implied  ease- 
ments over.  442,  449 

Conditional  estates:  breach:  waiver 
and   license.  627,  640 

Devise :  seisin  as  test  of  devisability. 

546,    561 

Double  possibilities :  rule  against. 

.724,  737 

Dumpor's  case,  rule  of:  limitation 
on.  627,  640 
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Fixtures :    right    to    remove,    on    re- 
newal  of   lease.  82 
Land   on   non-navigable   lakes :    Fed- 
eral grant:  title  to  lake  bed.    738 
Merger :   when  contingent  remainder 
destroyed    by :    when    effectuated 
by  conveyance.                             362 
Re-entry,  right  of: 

Destruction :  apportionment  of  re- 
mainder by  act  of  law.  274 
Devisability  of.                        170,  187 
Distinguished    from    possibility    of 
reverter.                               170,   187 
Reverter,    possibility    of:    nature    of. 

170,   187 
Right  to   wharf  out.       174,    190,   217 
Seisin :  necessity  for,  in  devisable  in- 
terests. 546,   561 
Title,  predecessors  in :  admissions  of. 

61,  82 
Tortious   feoffment :    merger   by.   362 

RECEIVERS. 

Appointment:    vacation   of:    commis- 
sions. 736 
Assessments  by.                          168,  178 
Certificates  :  right  to  issue.       172,  187 
Commissions :   charge  on  funds :   ap- 
pointment vacated.                     736 
Office :    nature    of.                     353,   363 
Torts :  liability  for,  in  representative 
capacity.                               353,  363 

REMAINDERS. 

See  Future  Estates. 

SALES. 

Bill    of   lading:    transferee: 

Liability    for    breach    of    warranty. 

87 
Title.  87 

Fraud :  vendor's  possession  as. 

433.  447 
Vendor :   retention  of  possession   by, 
as  fraud.  433,  447 

Warranty : 
Damages :    money    paid    to    satisfy 
purchase   note.  275 

Fitness  for  known  use.  187 

Transferee   of   bill   of   lading:    lia- 
bility. 87 

SPECIFIC  PERFORMANCE. 

Hardship  as  defense :  definition  :  lim- 
itations on.  68,  87 

Inequitable  advantage :  defense,  as. 

68,  87 

Mutuality:    doctrine    of.         54°.    553 

Negative  contracts:  enforcement  by 
injunction:  entirety  of  perform- 
ance, doctrine  of.  540,  553 

Stock:  contract  for,  when  specifically 
enforced.  635 


STATES. 

See  also  Interstate  Commerce. 
Admission    to   Union :    title   to   navi- 
gable  and  non-navigable  waters. 

738 
Courts:  Federal  law  in.  711,  729 

Foreshore :  ownership  of.       174,  190 
Suits  against.  165,  178 

STATUTES. 

Alabama  Code  §  4007.  448 

Bankruptcy  Acts,  see  Bankruptcy. 
Conformity  Act,   1872.  361 

Copyright  Act: 

1891.  451 

1909,  §  1.  549 

Cumulative    offenses :    provision    for 

must  be   explicit.  jyj 

Fugitive  Offenders  Act :  England.  727 

Hepburn   Act :    Commodities    Clause. 

523,,  534.   549,   677,  733 

See  also  Constitutional  Law. 

Interpleader:   statutory.  254,  270 

Interstate   Commerce   Acts : 

§  9  271 

§  12  270 

§  16  270 

§  22  271 

See  also  Interstate  Commerce. 

Judiciary  Act.  397,  545,  553 

Montana   Civ.   Code:  §  451.  550 

New  Jersey  Laws,  1906,  432,  §  1.  188 

New  York  Code  Civ.  Proc. : 

§  348  367 

§  542  366 

§  798  366 

§  860  273 

§  863  273 

§  974  559 

§  1013  559 

§  I570  188 

§  1762  83 

§  1765  83 

§  261 1  190 

§  2694  190 

See  also  Pleading  and  Practice. 

New  York  Penal  Code:  §  179.        79 

New  York  Laws : 

1876,  ch.   118.  191 

1893,  ch.   338,   §§51,  52.  72,7 

1895,  ch.   1006.  §  6  442,  449 

New  York  Real  Property  Law : 
Perpetuities : 
I  R.  S.  ch.  723,  §§  14,  15,  17,  24. 
338,  368 
Remainders  : 
R.  P.  L.  §§  22-76.  587,  687 

R.  P.  L.  §  30.  182,  275 

New  York  Stock  Corporation  Law : 

.§§    54,    55-  .  79 

Separate  offenses:   broad   interpreta- 
tion. 727 


COLUMBIA  LA  W  REVIEW. 


Sherman   Anti-Monopoly  Act. 

95,  536,   559,  734 
See  also  Constitutional  Law. 
Stockholders :   statutory  liability. 

168,  178 

United  States  Corporation  Tax.    649 

United  States  Revised  Statutes: 

§  914  36i 

§  1094  452 

§  4996  550 

§§  5278-9  269 

§  5440  734 

Wills,  Statute  of.  546,  561 

Wilson    Act,    1890.  450 

STATUTE  OF  FRAUDS. 

See    also    Executors    and    Adminis- 
trators. 
Contract :  "void"  under  statute  : 
Basis  for  quantum  meruit.  78 

Consideration  for  promissory  note, 
as.  78 

Land  contract :  relief  under  trust 
theory.  454 

Part  performance :  possession  and  im- 
provements  as.  561 

STOCKS     AND     STOCK 
BROKERS. 

Brokers :  duty  of,  to  customers'  stock. 

716,  732 
Transfer :  failure  to  register :  defect 
of.  433.  447 

SUBROGATION. 
See   also   Mistake. 
Right   of :    limitations  on.  63,   87 

Vendor's  lien :  subrogation  to. 

261,  276 
Volunteer : 

Who  is.  63,  87 

Wife  with  inchoate  right  of  dower. 

187 

SURETYSHIP. 

See  Husband  and  Wife. 

TAXATION. 

Corporations  :  Federal  law.  649 

Exemptions :  repeal  of,  by  implica- 
tion. 455 

Franchise:  property  in,  for  purpose 
of.  160,  186 

Police    power:    levies    distinguished. 

189 

Special  assessments :  distinguished 
from  levies :  proportioned  to  ben- 
efits. 189 

Taxable  property :  ground  rents, 
stock  exchange  seat,  trademarks. 

56i 

Trademarks:  taxable  property.       561 


Transfer  Tax: 
Appointment  under  power.  275 

Non-resident  decedent.  188 

Remainders  vested  prior  to  statute. 

275 
Waterpower:   situs   of,   for  taxation. 

88 
TENANCY  IN  COMMON. 

See  also  Partnership. 
Party    walls :    repairs :    contribution. 

74,  86 

TORTS. 

See    also    Corporations,    Injunctions, 

Insanity,   Landlord   and    Tenant, 

Receivers. 

Admiralty:  jurisdiction   of.  1 

Competition:   justification   of.         455 

Conflicting  Rights  :  see  Highways  and 

Streets. 
Look    and    Listen    Rule :    court    and 
jury.  737 

Motive :  effect  on  legality  of  act.  455 
Necessity :  when  an  excuse.  621,  638 
Percolating  waters :  rights  in. 

543,  562 
Privacy:    right   of.  641 

Property    rights,    conflicting:    perco- 
lating waters.  543,  562 
Property :    right    to    defend    against 
felony:  mechanical  appliances. 

720,  737 
Self-defense:  mechanical  appliances. 

720,  737 
Spring-guns :  liability  for.       720,  737 
Telegraphs  and  telephones :  see  Pub- 
lic Service  Companies. 

TRADEMARKS    AND    NAMES. 

See   also    Taxation. 
New  products:  name  of:  protection. 

641 
Patents :  fanciful  name  made  descrip- 
tive by.  641 
TRESPASS. 
Dogs:   owner's  liability.  190 
Domestic   animals :    owner's   liability. 

100 
Injunction:  repeated  trespass.  456 

Pumps :  percolating  waters.  543,  562 
Right  to  prevent :  extent  of.   720,  737 

TRUSTS. 

See  also  Bankruptcy. 
Beneficiaries:    termination    of    trust: 
title.  276 

Constructive  trusts:  res:  identifica- 
tion of.  716.  732 
Dry  trust.  276 
Express  trustee:  laches:  English 
rule.  89 
Foreshore :  State  trustee  of.  174,  190 
Investments :  power  of  trustee.       89 
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Laches  :  when  imputable.  89 

Parol  trust:  imperfect  gifts.  626,  635 
Res:       identification :        constructive 
trusts.  716,  732 

Revocable  trusts :  theory.  70,  77 

Savings-bank  trusts  in  New  York. 

r       ■       ■         ■  7°'    77 

Statute  of  limitations :  defense  of,  in 
express  trusts.  89 

VENDOR  AND  PURCHASER. 

See  also  Quasi  Contracts,  Sales. 
Damages :    rule   in   realty   contracts. 

,      .  438,447 

Vendor  s   lien  :    nature  :    retention    of 
title  distinguished.  261,  276 

WARRANTY. 
See  Insurance,  Sales. 
WATERS  AND  WATER- 
COURSES. 
See  also  Taxation,  Trespass. 
Foreshore : 
Access  to  navigable  waters  by  up- 
land owners.  232 
Conflicting  rights  in.              174,  190 
History.  219 
Jus   privatum    and   jus   publicum. 

«       .  .       .  *33 

Fowling:    public    right.  276 

Injunction:    interference    with    right 
of   fowling.  276 

Navigable     waters :     title    passes    to 
State  on  admission.-  738 

Non-navigable    lakes :     title    as    be- 
tween State  and  United  States. 

738 

Percolating    waters :    rights    in :    rea- 
sonable user.  543,  562 

Riparian    rights : 
Rights  in  foreshore.      174,  190,  217 
Stare  decisis.  217 

Surface  waters :  obstructions  by  rail- 
roads. 456 

Wharfing  out :  right  to.  174,  190 


WILLS. 

See    also    ConHict    of    Laivs,    Real 

Property. 
Alternative    gifts    to    issue:    implica- 
tion of.  when  gift  over  on  failure 
of  issue.  259,  277 

Classes,  gifts  to: 

Characteristics.  368 

Determination  of  class.       430,  457 
Courts :     function     in     interpretating 
wills.  57 

Conflicting  claims: 
Creditors    of    testator    and    trans- 
ferees for  consideration.  277 
Residuary    legatee    and    executor's 
mortgagee.                                     277 
Cy  pres   doctrine :   application.         55 
Devisable   interests :   tests  of  devisa- 
bility.                                     546,   561 
"Dying  without  issue":  construed. 

259,  277 

Gifts  over:  implied  to  issue  in  al- 
ternative when  one  gift  over  on 
failure  of  issue.  259,  277 

Gifts  to  classes : 

Characteristics.  368 

Determination  of  class.         430,  457 

Probate :  admission  to :  testator  dom- 
iciled abroad.  190 

Representatives,  gifts  over  to :  time 
of  determination.  430,  457 

Revocation :  when  marriage  alone 
constitutes.  562 

WITNESSES. 

See  also  Libel  and  Slander. 
Accomplice:    competency.  731 

Attestation :  interested  parties  :  com- 
petency. 738 
Attorney  and  client :  privileged  com- 
munications.                                 739 
Inferences   from   failure  to  call.   268 
Privilege  of:  distinguished  from  that 
of  party.  80 
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JURISDICTION    OF   THE   ADMIRALTY    IN 
CASES  OF  TORT. 

The  Constitutional  extension  of  the  judicial  power  of  the 
Federal  Government  to  "all  cases  of  admiralty  and  maritime  juris- 
diction," concise  and  comprehensive  as  it  is,  contains  latent  ambi- 
guities, which  have  been  the  occasion  of  much  perplexity  and  many 
contradictory  decisions.  Most  of  these  questions  turn  upon  the 
meaning  to  be  given  to  the  word  "all."  (I)  Granting  that  the  con- 
struction of  this  word  is  primarily  a  judicial  one,  does  it  preclude 
Congress  from  defining  what  shall  be  considered  cases  of  admiralty 
and  maritime  jurisdiction?  (II)  If  not,  then  what  shall  guide  the 
Court  in  determining  what  cases  belong  to  that  jurisdiction?  (Ill) 
Or,  is  the  use  of  the  word  "all"  designed  simply  to  exclude  the 
jurisdiction  of  the  State  Courts,  and  vest  in  the  Federal  Courts 
the  sole  power  to  adjudicate  this  class  of  cases?  Granting  this 
right  to  be  exclusive,  is  the  character  of  the  jurisdiction  gauged  by 
the  cause  of  action  or  by  the  method  of  its  enforcement?  In  its 
grant  of  jurisdiction,  the  language  of  the  Judiciary  Act  of  1789 
is  identical  with  that  of  the  Constitution,  vesting  "exclusive  original 
cognizance"  of  such  cases  in  the  District  Courts,  with  the  reserva- 
tion of  a  common  law  remedy,  where  the  common  law  is  competent 
to  give  it.  It  was  the  inevitable  result  of  this  language  that  the 
Supreme  Court  should  hold  as  it  did  in  The  Moses  Taylor,1  The 
Hine  v.  Trevor2  and  The  Belfast,5  that  State  laws  authorizing 
proceedings  in  rem  according  to  the  course  of  admiralty  procedure 
exceeded  the  power  of  the  legislature.  These  opinions  have  never 
been  questioned.  But  that  is  not  the  only  signification  of  the  word 
"all." 

1(i866)  4  Wall.  411. 
=  0866)  4  Wall.  555- 
3(i868)   7  Wall.  624. 
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In  but  a  single  instance  has  Congress  attempted  to  define 
or  meddle  with  this  general  grant  of  jurisdiction.  In  1845,  an 
act  was  passed  extending  the  "jurisdiction"  (not  the  admiralty 
and  maritime  jurisdiction)  of  the  District  Courts  to  a  limited  class 
of  cases  arising  upon  the  Great  Lakes  and  their  connecting  waters. 

That  Congress  was  distrustful  of  its  power  to  extend  or  limit 
"the  admiralty  and  maritime"  jurisdiction  is  evident  from  its  care- 
ful omission  of  these  words  in  the  title  and  the  enacting  clause, 
although  it  was  provided  that  the  remedies  and  modes  of  proceed- 
ing should  be  the  same  as  used  by  the  District  Court  in  cases  of 
admiralty  and  maritime  jurisdiction,  and  that  the  maritime  law, 
as  administered  in  these  courts,  should  constitute  their  rule  of 
decision.  The  situation  was  peculiar.  Twenty  years  before  this 
the  Supreme  Court  had  decided  in  The  Thomas  Jefferson*  fol- 
lowing English  precedents,  that  the  jurisdiction  of  the  admiralty 
was  limited  to  tide  waters.  It  is  curious  to  note  that  this  opinion 
was  delivered  by  Mr.  Justice  Story,  who  ten  years  before  had 
asserted  a  very  broad  jurisdiction  of  the  admiralty  courts  in  his 
exhaustive  opinion  in  De  Lovio  v.  Boit,5  although  even  in  that 
case  he  seemed  to  be  content  with  the  English  authorities  which 
restricted  that  jurisdiction  to  tide  waters.  But,  foreseeing  the 
difficulty  into  which  the  Court  was  being  led  by  the  rapidly  in- 
creasing commerce  of  the  Lakes,  he  intimated  in  The  Thomas 
Jefferson  that  perhaps  Congress,  under  its  power  to  regulate  com- 
merce, might  extend  the  summary  practice  of  the  admiralty  to 
"the  Western  waters."  It  was  doubtless  this  suggestion  which 
induced  Congress,  in  the  act  of  1845,  to  limit  the  new  jurisdic- 
tion to  vessels  engaged  in  commerce  between  ports  in  different 
States  and  Territories.  The  fallacy  of  this  dictum  did  not 
escape  the  keen  eye  of  Mr.  Webster,  who  promptly  exposed  it  in 
his  argument  in  The  Lexington?    Speaking  of  this  act,  he  says  :T 

"Its  proper  home  was  in  the  admiralty  and  maritime  grant,  as 
in  all  reason,  and  in  the  common  sense  of  all  mankind  out  of  Eng- 
land, admiralty  and  maritime  jurisdiction  ought  to  extend,  and  it 
does  extend,  to  all  navigable  waters,  fresh  and  salt." 

The  validity  of  this  act  was  both  upheld  and  denied  by  the 
Supreme  Court.     In  the  great  case  of  The  Genesee  Chief,8  a  col- 

*(i825)   10  Wheat.  428. 
B(i8i5)  2  Gall.  398. 

'(Sub   now.)    New  Jersey   Steam   Navigation    Co.   v   Merchants'    Bank 
(1848)  6  How.  344. 
TAt  page  378. 
"(1851)   12  How.  443. 
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lision  upon  the  Lake  Ontario,  the  power  to  pass  the  act  under 
the  commerce  clause  of  the  Constitution  was  denied;  but  the  act 
was  recognized,  though  not  directly  held  to  be  valid,  for  the  reason 
that  the  Lakes  and  interior  navigable  waters  were  subject  to  the 
general  admiralty  and  maritime  jurisdiction  of  the  United  States 
under  the  Judiciary  Act.  So  far  as  the  act  was  limited  to  com- 
merce between  the  different  States,  and  reserved  a  right  to  a  jury 
trial,  it  was  also  treated  as  valid.  In  The  Fashion*  the  Court  de- 
clined jurisdiction  over  a  contract  of  affreightment  between  two 
ports  in  Wisconsin,  upon  the  ground  of  this  limitation  in  the  act 
of  1845,  and  a  doubt  which  had  been  expressed  in  The  Lexington" 
as  to  whether  contracts  purely  domestic  were  within  the  cognizance 
of  the  Federal  Courts  even  in  admiralty.  The  question  of  juris- 
diction was  not  even  discussed  in  the  argument.  So,  in  the  case  of 
The  Goliah,10  it  was  held  that  supplies  furnished  to  a  vessel  en- 
gaged in  commerce  between  two  ports  in  California,  upon  the 
Sacramento  River,  was  not  within  the  admiralty  jurisdiction,  al- 
though this  river  was  not  embraced  by  the  act  of  1845.  The 
question  of  jurisdiction  does  not  appear  to  have  been  argued. 

The  effect  of  these  cases  was  to  declare  that  the  District  Courts 
upon  the  Lakes  did  possess  an  admiralty  jurisdiction  under  the 
Constitution,  but  that  the  limitations  in  the  act  of  1845  applied,  and 
hence  that  they  had  no  jurisdiction  over  vessels  of  less  than 
twenty  tons,  or  of  vessels  not  engaged  or  licensed  for  the  coasting 
trade,  or  over  vessels  plying  between  ports  in  the  same  State,  or 
over  foreign  vessels,  or  vessels  engaged  in  trade  with  Canada  or 
other  foreign  countries.  Indeed,  this  was  declared  in  a  dictum 
by  Mr.  Justice  Miller  in  The  Hine  v.  Trevor.11  This  result  seems 
the  more  singular  when  it  is  considered  that  an  act  to  extend 
the  jurisdiction  of  the  District  Court  was  really  construed  to 
limit  it. 

It  is  not  too  much  to  say  that  the  profession  and  the  courts 
upon  the  Lakes  disregarded  the  limitations  of  the  act,  and  as- 
sumed a  full  jurisdiction  under  the  Constitution  and  Judiciary 
Act  of  1789.  Indeed,  the  anomalous  state  of  things  contemplated 
by  the  act  could  not  long  continue.  Fortunately,  it  did  not.  The 
question  was  squarely  met  by  the  Court  in  The  Eagle,12  a  collision 
in  the  St.  Clair  River  upon  the  Canadian  side,  and  in  foreign 
waters.     There  was  no  evidence  to  bring  the  vessels  within  the 

'(Sub  nom.)  Allen  v.  Newberry  (1858)  21  How.  244. 
"(Sub  nom.)  Maguire  v.  Card  (1858)  21  How.  248. 
"(1866)  4  Wall.  555,  at  566. 
"(1868)  8  Wall.  15. 
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act  of  1845,  but  the  Court  held  this  to  be  unnecessary,  that  the 
admiralty  jurisdiction  was  plenary,  the  act  inoperative  and  inef- 
ficient as  a  grant  of  jurisdiction  upon  the  general  principle  that 
where  the  main  object  of  a  statute,  the  granting  clause,  fails,  the 
incidents  fall  with  it.  There  was  an  unfortunate  exception  in  the 
opinion  indicating  that  the  right  to  trial  by  jury  might  be  pre- 
served ;  but  this  has  been  disregarded,  and  in  the  few  cases  in 
which  a  jury  trial  has  been  demanded,  the  verdicts  have  been 
regarded  simply  as  advisory  and  have  generally  been  overruled.18 

If  Congress  possessed  the  unlimited  power  of  the  British 
Parliament,  to  define  the  admiralty  and  maritime  jurisdiction  of 
the  Constitution,  it  might  have  been  well  to  pass  a  comprehensive 
act  upon  that  subject;  but,  as  the  Constitution  stands,  it  would 
still  be  incumbent  upon  the  courts  to  decide  whether  Congress 
had  exceeded  its  power  in  declaring  that  this  or  that  case  was 
or  was  not  within  the  admiralty  and  maritime  jurisdiction  vested 
by  the  Constitution  in  the  Federal  Courts.  Suppose,  for  example, 
that  Congress  should  declare  that  all  commercial  contracts  by  land 
or  sea  should  fall  within  that  jurisdiction;  or,  upon  the  other  hand, 
that  collisions  upon  the  high  seas  should  not  fall  within  it,  it  is 
more  than  probable  that  the  Court  would  declare  the  act  invalid. 
So  that,  whether  the  question  were  presented  directly,  or  by  an 
attack  upon  the  constitutionality  of  an  act  of  Congress,  the  Su- 
preme Court  must  be  the  ultimate  arbiter.  It  seems  inevitable, 
therefore,  that  the  Court  must  continue  for  an  indefinite  time  to 
grope  among  conflicting  codes  for  the  true  definition  of  "all  cases 
of  admiralty  and  maritime  jurisdiction,"  and  that  Congress  at  best 
can  play  only  a  minor  part.  Indeed,  this  was  practically  decided  in 
The  Lottawana,14  and  The  Steamer  St.  Laurence.15  Its  expe- 
rience with  the  act  of  1845  is  not  likely  to  tempt  Congress  to  further 
experiments  of  the  same  nature. 

What  shall  guide  the  Court  in  defining  this  term  "admiralty 
and  maritime  jurisdiction"?  Again  we  find  it  hopelessly  di- 
vided in  sentiment,  and  rendering  decisions  totally  inconsistent 
with  each  other.  There  were  several  criteria  possible,  but  they 
were  ultimately  reduced  to  two : — the  liberal  view  derived  from 
the  practice  of  the  Continental  courts,  the  early  practice  of  the 
English  admiralty  court  and  the  practice  of  the  Colonial  Vice 
Admiralty  courts,  as  evidenced  by  the  commissions  of  their  Judges ; 

"  The  Empire   (1884)    19  Fed.  Rep.   558. 
li  21   Wall.  558,  at  576. 
,5(i86i)   1  Black  522. 
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and  upon  the  other  hand,  the  stricter  view  of  the  English  ad- 
miralty court  at  the  time  of  the  adoption  of  the  Constitution,  cur- 
tailed as  the  practice  had  been,  by  the  prohibitions  of  the  common 
law  courts.  The  former  view  was  more  popular  in  the  seaboard 
States,  especially  in  the  North,  and  was  championed  by  Mr.  Justice 
Clifford  of  the  First  Circuit,  a  worthy  successor  of  Justice  Story. 
The  latter  was  favored  by  the  States'  Rights  Party,  which  held 
to  the  tenets  of  the  common  law,  and  was  particularly  averse  to 
any  interference  with  ''the  venerable  right  of  trial  by  jury."  This 
party  was  represented  from  1841  to  i860  by  Mr.  Justice  Daniel  of 
Virginia,  an  uncompromising  foe  of  the  admiralty  jurisdiction, 
who  omitted  no  opportunity  of  announcing  his  dissent  from  the 
majority  of  his  brethren  whenever  an  enlargement  of  that  juris- 
diction was  contemplated  by  them,  or  any  step  made  to  put  it  on 
a  footing  commensurate  with  the  growing  needs  of  the  country. 
So  bitter  was  he  in  his  resentment  to  the  modern  views,  which 
began  to  take  definite  shape  during  his  incumbency,  that  in  this 
particular  he  may  be  called  the  Coke  of  the  Supreme  Bench. 

The  early  cases  upon  admiralty  jurisdiction  were  rare,  but 
they  were  generally  decided  upon  authority  of  the  English  cases, 
and  apparently  without  a  careful  consideration  of  the  wholly  dif- 
ferent conditions  under  which  the  questions  arose.  In  the  first 
case,  that  of  The  General  Smith,10  it  was  held  that  there  was  no 
lien  upon  a  ship  for  materials  furnished  in  her  home  port,  unless 
such  lien  were  given  by  the  local  law.  This  case  has  been  consis- 
tently adhered  to,  notwithstanding  a  strong  effort  made  by  Mr. 
Justice  Clifford  with  the  concurrence  of  Justice  Field  in  The  Lot- 
toicana14  to  induce  the  Court  to  adopt  the  continental  theory  that 
the  lien  existed  under  the  general  maritime  law.  In  view  of  the 
large  number  of  prior  cases  in  which  the  doctrine  of  The  General 
Smith16  had  been  approved,  and  the  lack  of  any  sufficient  reason 
for  changing  it,  the  Lottaivana  decision  is  doubtless  a  sound  one, 
although  if  the  question  had  then  been  presented  for  the  first  time 
it  would  probably  have  encountered  a  very  serious  diversity  of 
opinion. 

The  supply  of  labor  and  materials  in  the  construction  and 
equipment  of  a  ship  is  dependent  upon  quite  different  considera- 
tions. This  is  not  of  a  maritime  nature,  as  the  ship  does  not  begin 
its  existence  as  such  until  it  is  launched,  and  even  if  the  necessaries 
be  furnished  after  she  takes  the  water,  the  contract  is  a  mere 
incident  to  the  original  construction  and  partakes  of  its  non-mari- 

"(1819)  4  Wheat.  438. 
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time  character.  In  neither  case  do  the  necessaries  contribute  to 
the  navigation  of  the  ship,  which,  after  all,  is  the  true  test.  But 
after  the  ship  is  completed,  it  is  difficult  to  say  why  in  principle 
there  should  be  a  distinction  between  necessaries  bought  in  a  for- 
eign port,  which  may  be  simply  across  a  river,  or  in  a  domestic 
port.  In  either  case  it  is  a  question  of  presumption  of  credit.  In  the 
case  of  a  domestic  ship,  the  authorities  hold  to  a  conclusive  pre- 
sumption that  the  credit  was  given  to  the  owner ;  while  in  the  case 
of  a  foreign  ship,  there  is  a  presumption  of  fact  that  credit  was 
given  to  the  ship,  but  subject  to  proof  of  a  course  of  dealing 
between  the  parties  showing  that  it  was  given  to  the  owner.  No 
good  reason  appears  why  the  presumption  should  not  be  one  of 
fact  in  both  cases.  The  question,  however,  is  not  of  great  im- 
portance, as  by  the  local  law  of  most  of  the  maritime  States,  a  lien 
is  given  for  necessaries  furnished  to  domestic  vessels,  which  the 
admiralty  courts  may  enforce. 

Upon  the  other  hand,  in  the  case  of  The  Lexington6  an  action 
in  personam  for  the  loss  of  specie  on  Long  Island  Sound,  in  transit 
from  New  York  to  Providence,  the  Court  declined  to  follow  the 
English  rule  which  limited  the  jurisdiction  of  the  admiralty  in 
cases  of  contracts  to  seamen's  wages,  bottomry  bonds,  and  con- 
tracts made  and  to  be  executed  on  the  high  seas.  Mr.  Justice 
Nelson  said  that  not  only  in  respect  to  contracts  of  affreightment 
but  in  cases  under  the  revenue  laws,  cases  of  material  men  and 
pilotage,  the  jurisdiction  had  been  asserted  in  this  country,  though 
not  in  England.  Mr.  Justice  Daniel  dissented  in  a  vigorous  and 
exhaustive  opinion,  in  which  Justice  Grier  concurred.  Mr.  Justice 
Woodbury  concurred  in  the  result,  holding  the  case  to  be  one  of 
tort  upon  the  high  seas.  In  his  dissenting  opinion  Justice  Daniel 
insisted  that  the  constitutional  grant  should  be  strictly  limited  to 
such  cases  as  the  English  admiralty  court  had  cognizance  of  at  the 
time  the  Constitution  was  adopted.  This  dissent  was  practically 
reiterated  in  a  dozen  cases,  and  from  this  position  Mr.  Justice 
Daniel  never  receded  an  iota. 

In  this  case  the  Court  finally  reached  the  solid  ground  upon 
which  the  definition  of  admiralty  and  maritime  jurisdiction  must 
forever  rest  under  our  present  Constitution, — namely,  that  the 
contracts  of  which  it  takes  cognizance  must  relate  to  commerce  and 
navigation  upon  the  water,  as  distinguished  from  ordinary  con- 
tracts. Manv  of  this  latter  class  were  included  in  the  ancient 
jurisdiction  of  the  admiralty,  but  were  properly  met  by  prohibi- 
tions from  the  common  law  courts.     The  difficulty  was  that  when 
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the  pendulum  began  to  swing  that  way,  it  swung  too  far,  and  cut 
out  of  the  admiralty  much  that  in  the  nature  of  things  properly 
belonged  to  it.  It  was  merely  another  application  of  the  same 
general  principle  which  induced  the  Court  to  hold  unanimously  in 
Insurance  Company  v.  Dunham17  that  a  policy  of  marine  insurance 
was  a  maritime  contract,  approving  the  celebrated  decision  of  Jus- 
tice Story  in  De  Lozno  v.  Boit,6  which  may  be  said  to  have  laid  the 
foundation  of  admiralty  jurisdiction  in  this  country. 

Difficulties  will  undoubtedly  be  encountered  in  determining 
what  are  maritime  contracts  as  there  formerly  were  in  defining  ad- 
miralty and  maritime  jurisdiction,  but  the  foundation  having  been 
securely  laid,  the  erection  of  the  superstructure  will  be  a  com- 
paratively easy  matter.  The  old  English  definition  that  the  con- 
tract must  be  made  and  to  be  performed  at  sea  is  evidently  an  un- 
safe criterion,  since  no  one  would  now  contend  that  a  contract  to 
give  a  deed  of  real  estate,  though  made  and  to  be  performed  at 
sea,  would  be  suable  in  admiralty,  while  many  if  not  most  maritime 
contracts  are  not  only  made  upon  the  land,  but  receive  their  final 
acquittance  there.  Indeed,  it  may  be  said  in  general  that  the  con- 
tract must  have  some  relation  to  the  equipment  or  navigation  of  the 
ship  or  the  business  in  which  she  is  engaged,  of  which  instances 
will  occur  to  every  professional  man  quite  too  numerous  to  men- 
tion. 

Upon  the  other  hand,  in  cases  of  tort,  with  which  this  article 
is  more  immediately  concerned,  it  has  been  settled  in  this  country 
ever  since  the  case  of  The  De  Sotols  that  locality  is  the  main,  if 
not  the  sole,  criterion  of  jurisdiction.  Indeed,  this  has  been  the 
English  rule  from  time  immemorial.  But  this  case  also  contained 
a  distinct  renunciation  of  an  English  principle,  in  holding  that  by 
reason  of  the  vastly  greater  number,  magnitude  and  length  of  our 
interior  waters,  the  rule  of  infra  corpus  comitatus  did  not  apply 
here.  The  collision  occurred  on  the  Mississippi  River  about  ninety 
miles  above  New  Orleans,  within  the  body  of  a  county,  but  also 
within  the  tidal  effect.  Under  the  English  rule,  the  Court  would 
have  had  no  jurisdiction,  since  the  body  of  a  county  includes  all 
navigable  water  "where  one  may  see  what  is  done  on  the  one  part 
of  the  water,  and  on  the  other,  as  to  see  from  one  land  to  the 
other."  But  the  case  is  chiefly  valuable  as  containing  the  first  dis- 
tinct renunciation  of  English  precedents  as  controlling  authority  in 

"(1870)  11  Wall.  1. 

u(Sub  nom.)  Waring  v.  Clarke  (1847)  5  How.  441. 
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our  courts,  although  up  to  that  time,  and  notably  in  The  Thomas 
Jefferson*  and  The  General  Smith™  they  had  been  treated  as  con- 
clusive. It  was  but  the  first  of  a  series  of  judicial  revolts  which 
has  resulted  in  placing  the  jurisdiction  of  the  admiralty  in  this 
country  upon  principles  consonant  with  natural  justice  and  our 
enormous  internal  commerce.  It  is  certainly  a  compliment  to  the 
inherent  good  sense  of  the  American  rule  that,  in  the  Admiralty 
Court  Act  of  1861,  the  English  Parliament  extended  the  jurisdic- 
tion of  their  admiralty  court  even  beyond  that  now  obtaining  in 
this  country,  though  its  action  was  probably  more  immediately  due 
to  the  reluctant  judgment  of  Sir  Christopher  Robinson  in  Public 
Opinion19  and  a  few  kindred  cases. 

The  case  of  The  De  Soto18  was  followed  five  years  afterwards 
by  that  of  The  Genesee  Chief,9  in  which,  as  already  stated,  the  case 
of  The  Thomas  Jefferson*  was  directly  overruled,  the  coup  de 
grace  given  to  the  English  tide  water  doctrine,  and  jurisdiction 
sustained  over  all  torts  occurring  upon  navigable  waters  of  the 
United  States,  regardless  of  the  tidal  effect.  It  was  also  held,  in 
The  Daniel  Ball,20  that  rivers  and  other  interior  waters  were  navi- 
gable in  law  if  they  were  navigable  in  fact,  but  that  interior  waters, 
solely  within  the  limits  of  a  single  State  and  having  no  navigable 
connection  with  the  waters  of  other  States,  were  not  navigable 
waters  of  the  United  States,  and  hence  not  within  the  admiralty 
and  maritime  jurisdiction. 

Whether  the  word  "tort"  as  thus  used  includes  every  act  with- 
in the  common  law  definition  of  the  word,  or  is  confined  to  such 
as  are  in  some  way  connected  with  the  equipment,  navigation  or 
discipline  of  the  ship,  has  not  been  judicially  decided.  The  former 
definition  would  cover  every  wrongful  act  done  upon  navigable 
waters,  such  as  an  assault  by  one  passenger  upon  another,  or  an 
injury  suffered  by  one  through  the  negligence  of  another,  and 
make  locality  the  sole  test  of  jurisdiction.  The  latter  would  limit 
it  to  torts  committed  by  the  officers  or  crew  in  conducting  the 
navigation  or  enforcing  the  discipline  of  the  ship.  The  broader 
use  is  within  the  letter  of  the  definition,  but  it  may  well  be  doubted 
whether,  for  example,  a  libel  or  a  slander  put  in  circulation  on 
board  a  ship,  could  be  made  the  basis  of  a  suit  in  admiralty.  Such 
cases  are  peculiarly  matters  within  the  jurisdiction  of  common 
law  courts,  and  a  trial  by  jury.     This  is  the  view  taken  by  Mr. 

19  (1832)  2  Hagg.   398. 
20(i87o)    10  Wall.  557- 


ADMIRALTY  JURISDICTION  OF  TORTS.  9 

Benedict  in  his  work  upon  Admiralty.21  The  suggestion,  how- 
ever, is  rather  academic  than  practical,  as  instances  of  this  kind 
must  be  exceedingly  rare,  while  assaults  by  officers  upon  seamen 
are  unfortunately  frequent,  and  often  attended  by  the  grossest 
brutality. 

A  much  more  serious  question,  however,  arises  in  cases  of 
what,  for  want  of  a  better  word,  may  be  designated  as  amphibious 
torts,  by  which  we  understand  an  injury  done  upon  one  element, 
and  a  damage  suffered  upon  the  other.  Cases  of  this  kind  are 
by  no  means  of  infrequent  occurrence,  and  usually  concern  dam- 
ages suffered  by  ships  by  coming  in  contact  with  objects  affixed 
to  the  land,  or  damages  done  by  ships  to  bridges,  piers,  derricks 
and  like  fixtures.  With  regard  to  this,  the  rule  in  England  is 
settled  by  the  Admiralty  Court  Act  in  favor  of  the  jurisdiction, 
while  in  America  the  rule  was  supposed  until  recently  to  be  as 
firmly  settled  the  other  way. 

The  question  first  arose  in  1859  m  tne  case  OI  The  Superior,-2 
an  action  in  personam  by  the  owner  of  a  ship  against  a  contractor, 
who  had  negligently  left  a  submerged  pile  standing  in  the  bed  of 
the  Susquehanna  River  at  Havre  de  Grace.  The  question  of  juris- 
diction was  briefly  disposed  of,  the  Court  saying  that  in  cases  of 
tort  the  locality  was  the  sole  test.  The  decision  was  unanimous. 
A  similar  case  was  afterwards  presented  in  Panama  Railroad  v. 
Napier  Shipping  Co.23  and  jurisdiction  sustained  upon  the  author- 
ity of  the  former  case. 

The  converse  of  this  case  arose  in  1865  m  The  Plymouth,2* 
which  was  an  action  in  personam  against  the  owner  of  the  pro- 
peller Falcon,  for  damage  done  to  certain  packing-houses  upon  a 
wharf  upon  the  Chicago  River,  by  reason  of  a  fire  originating  by 
negligence  upon  the  Falcon  and  communicated  to  the  packing- 
houses. The  Plymouth,  another  vessel,  was  attached  as  the  prop- 
erty of  the  owners  of  the  Falcon.  The  argument  in  favor  of  the 
jurisdiction  was  skilful,  philosophical,  and  at  times  somewhat  fan- 
ciful, but  no  modern  authority  in  point  was  found  either  way.  The 
substance  of  the  argument  was  that  the  damage  was  a  mere  inci- 
dent to  the  wrongful  act  which  took  place  upon  navigable  waters, 
and  cases  were  cited  tending  to  show  that  under  the  ancient  juris- 
diction of  the  English  admiralty  courts  before  it  was  curtailed  by 

21  Section  308. 

a(Sub  notn.)   Phila.  Wil.  &  Bait.  R.  R.  Co.  v.   Phil.  &  Havre  de  Grace 
Steam  Towboat  (1859)  23  How.  209. 
23  (1897)   166  U.  S.  280. 
"(1865)  3  Wall.  20. 
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prohibitions,  all  damage  done  to  wharves,  docks  and  the  shores  of 
public  rivers  was  within  its  cognizance.  But  the  Court  held  that 
the  cause  of  action  not  being  completed  upon  navigable  waters, 
there  was  no  jurisdiction. 

This  was  followed  by  Ex  parte  Phenix  Insurance  Company,2* 
where  the  District  Court  was  prohibited  from  taking  jurisdiction 
of  a  petition  for  a  limitation  of  liability  occasioned,  as  in  the  case 
of  The  Plymouth™  by  a  fire  originating  on  the  vessel  and  extend- 
ing to  buildings  upon  the  land.  The  same  principle  was  approved 
in  Johnson  v.  Chicago  &  Pacific  Elevator  Co.26  and  applied  to  a 
case  where  a  vessel  ran  her  jib-boom  into  a  warehouse  standing 
upon  the  land. 

A  case  not  without  pertinence  to  this,  presenting  a  similar 
question  in  a  different  form,  is  that  of  The  Rock  Island  Bridge21 
— a  libel  in  rem  against  the  bridge  as  an  unlawful  obstruction  to 
navigation  and  one  which  had  occasioned  injury  to  certain  vessels 
coming  in  contact  with  it.  Jurisdiction  was  denied  upon  the  very 
persuasive  ground  that  a  lien  could  not  exist  upon  an  object 
affixed  to  the  land.  Had  the  action  been  in  personam,  it  seems 
probable  that,  applying  The  Superior22  the  suit  might  have  been 
sustained. 

These  cases  had  become  the  settled  law  of  this  country,  and  yet 
if  the  question  were  an  original  one  and  the  true  reason  for  the 
existence  of  an  admiralty  jurisdiction  were  examined  de  novo,  the 
result  might  perhaps  have  been  different.  The  truth-  is,  that  of 
the  many  tests  applied  to  define  that  jurisdiction,  none  is  decisive. 
Under  the  English  practice  until  1861  a  maritime  contract  to  be 
cognizable  in  admiralty  must  have  been  made  and  to  be  performed 
at  sea.  This  doctrine  has  been  long  since  exploded.  Marine  con- 
tracts are  as  often  made  on  land  as  on  sea,  and  though  made  and  to 
be  executed  at  sea,  they  are  not  maritime  by  reason  of  that  fact. 
The  tide  water  and  infra  corpus  comitatus  tests  have  shared  the 
same  fate.  It  has  been  said  in  some  cases  that  the  admiralty  has 
no  jurisdiction  where  the  courts  of  common  law  are  competent  to 
give  a  remedy.  This  certainly  cannot  be  supported,  since  prac- 
tically every  cause  of  action  cognizable  in  admiralty  may  also  be 
prosecuted  at  common  law,  although  in  many  cases,  notably  in 
those  of  collision,  negligence  and  salvage,  the  measure  of  damages 
as  well  as  the  methods  of  procedure  are  different. 

"(1886)  118  U.  S.  610. 
M(i886)  119  U.  S.  388. 
"(1887)  6  Wall.  213. 
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Why,  then,  do  we  need  admiralty  courts  at  all  ?  And  why  does 
an  actor,  with  an  option  of  remedies,  almost  invariably  resort  to  a 
court  of  admiralty  ?  The  reason  is,  and  it  practically  underlies  all 
suits  in  rem,  though  by  no  means  a  test  of  its  jurisdiction,  that  the 
party  aggrieved  has  a  speedy,  certain  and  efficacious  remedy  in  his 
lien  upon  the  offending  thing,  and  his  right  to  arrest  it  and  sub- 
ject it  to  the  payment  of  his  claim.  The  vessel  may  be  a  foreign 
one,  departing  perhaps  never  to  return,  or  the  owner  may  be  un- 
known or  reside  abroad.  But  so  long  as  she  remains  in  port,  libel- 
ant's remedy  is  unimpaired.  It  is  true  that  at  common  law  he  may 
attach  the  ship  as  the  property  of  the  defendant,  but  subject  to  all 
existing  liens  and  mortgages,  a  security  very  different  from  a 
maritime  lien.  As  the  admiralty  court  is  always  supposed  to  be 
open  for  business,  and  witnesses  may  be  examined  de  bene  esse 
as  soon  as  the  libel  is  filed,  the  case  may  be  tried,  freed  of  all 
technicalities,  before  the  vessel  leaves  port.  It  is  submitted,  there- 
fore, that  in  doubtful  cases,  this  consideration  affords  a  substantial 
reason  for  supporting  the  jurisdiction,  and  that  there  is  no  ma- 
terial distinction  between  damages  done  by  a  ship  to  floating  prop- 
erty and  damage  to  property  on  wharves  or  shore,  and  within  both 
the  ancient,  and  since  1861,  the  modern  jurisdiction  of  the  English 
courts  of  admiralty. 

The  case  of  The  Plymouth2*  was,  however,  loyally  followed  by 
the  inferior  courts,  and  enforced  in  at  least  a  score  of  cases  in- 
volving new  applications  of  the  same  principle.  Indeed,  there  was 
nothing  to  indicate  a  relaxation  of  that  rule  for  over  forty  years, 
and  until  the  case  of  The  Blackheath28  where  a  libel  in  rem  was 
sustained  for  damages  done  to  a  beacon  firmly  attached  to  the 
bottom  of  the  sea.  The  beacon  stood  fifteen  or  twenty  feet  from 
the  channel,  in  water  twelve  or  fifteen  feet  deep,  and  was  built  on 
piles  driven  firmly  into  the  bottom.  "There  is  no  question  that  it 
was  attached  to  the  realty  and  that  it  was  a  part  of  it  by  the 
ordinary  criteria  of  the  common  law."  The  opinion  of  Mr.  Justice 
Holmes,  after  examining  with  much  erudition  and  research  the 
ancient  law  of  England  upholding  jurisdiction  in  this  class  of 
cases,  announces  his  own  view  to  be  that  "there  seems  to  be  no 
reason  why  the  fact  that  the  injured  property  was  afloat  should 
have  more  weight  in  determining  the  jurisdiction  than  the  fact 
that  the  cause  of  the  injury  was."  He  does  indeed  draw  a  some- 
what tenuous  distinction  between  that  and  The  Plymouth,24  in  the 
fact  that  a  fire  originating  on  a  vessel  gave  no  character  to  the 

28(i9o4)  195  U.  S.  361. 
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result,  and  that  the  damage  was  done  upon  the  main-land.  But 
the  weight  of  the  decision,  or  at  least  of  his  own  opinion,  was  laid 
upon  the  immateriality  of  the  fact  that  the  damage  was  done  to  a 
fixed  structure.  A  small  minority  of  the  Court  thought  the 
case  indistinguishable  from  The  Plymouth2*  and  notably  the 
Chicago  Elevator  case,26  where  the  damage  was  occasioned  by 
actually  running  into  a  building  on  land ;  but  concurred  in  the 
result  upon  the  ground  that  those  cases  should  be  overruled,  and 
the  practice  conformed  to  that  of  England  under  the  Admiralty 
Court  Act,  which  gave  jurisdiction  to  any  claim  for  damage  by 
any  ship.  This  was  held  in  The  Uhla29  to  extend  to  damages  to  a 
breakwater,  and  in  The  Lela30  to  damages  done  to  a  pier. 

The  consequences  of  this  decision  were  such  as  might  easily 
have  been  foreseen.  Taking  advantage  of  the  cogent  argument  in 
Mr.  Justice  Holmes'  opinion,  and  confounding  the  reluctance  of  an 
appellate  court  to  overrule  itself  directly,  with  its  readiness  to  dis- 
tinguish prior  cases  upon  narrow  grounds,  a  number  of  appeals 
were  at  once  docketed,  raising  again  the  question  of  injury  to  fixed 
objects.  Two  of  these  were  brought  on  for  argument  at  the  last 
term,  one  of  them,  Cleveland  Terminal  Company  v.  Steamship 
Company31  concerning  damages  done  by  a  propeller  to  a  draw- 
bridge over  the  Cuyahoga  River,  and  its  abutments,  as  well  as  a 
dock  or  wharf.  The  other,  The  Troy32  also  turned  upon  damage 
done  to  a  drawbridge.  In  both  cases  the  libel  was  dismissed. 
The  Court  applied  The  Plymouth2*  and  distinguished  The  Black- 
heath28  upon  the  ground  that  the  bridges  in  the  cases  on  trial, 
though  upon  navigable  waters,  were  connected  with  the  shore  and 
immediately  concerned  commerce  upon  the  land,  while  in  The 
Blackheath,  the  beacon  was  itself  an  aid  to  navigation.  In  ordinary 
cases,  and  unless  some  great  public  question  is  at  stake,  a  court 
cannot  be  justly  criticized  for  adhering  to  its  prior  opinions.  As 
the  question  involved  in  The  Plymouth  is  of  no  great  practical 
importance,  its  application  to  the  later  cases  was  a  perfectly  natural 
outcome  of  the  Supreme  Court's  previous  decisions.  The  fact  that 
the  opinion  was  delivered  by  the  Chief  Justice  is  sufficient  assurance 
that  it  was  not  inspired  by  any  animosity  to  the  admiralty  jurisdic- 
tion. The  certainty  of  the  law,  however,  would  have  been  better 
conserved,  either  by  following  the  Plymouth2*  case  in  The  Black- 
heath29,  or  overruling  it  in  the  subsequent  cases. 

re(i867)  L.  R.  Ad.  &  Ec.  29,  Note  1. 

30  7  Asp.  Mar.  Law  Ca.  369. 

31  (1007)  208    U.  S.  316- 
"(1907)  Ibid.  320. 
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The  law,  as  it  stands  at  present,  leaves  behind  it  a  large  number 
of  questions  which  will  probably  require  another  decade,  or  per- 
haps another  generation,  of  judicial  explanation.  How  does  it 
stand  with  respect  to  wharves,  which  are  as  immediately  con- 
nected with  navigation  and  as  indispensable  thereto  as  beacons  ?  Is 
the  vessel  doing  the  injury  still  exempt  under  the  Plymouth24  and 
Chicago  Elevator26  cases,  or  are  they  distinguished  from  the  cases 
of  the  last  term  as  aids  to  navigation  ?  Or,  suppose  a  beacon  be  lo- 
cated at  the  end  of  a  long  wharf,  as  is  frequently  the  case,  and  dam- 
age is  done  to  one  or  both.  Is  the  ship  liable  as  for  damage  done 
to  a  beacon,  or  not  liable  because  the  damage  was  done  to  a  wharf  ? 
What  becomes  of  the  many  cases  decided  in  the  inferior  courts 
upon  the  authority  of  The  Plymouth;2* — of  The  Professor  Morse,38 
wherein  the  owner  of  a  marine  railway  running  seven  hundred  feet 
under  water,  and  fastened  only  at  the  upper  end,  was  held  incapa- 
ble of  suing  for  damage  done  to  it ;  or  of  The  Arkansas3*  where  the 
owner  of  a  warehouse  placed  in  the  bed  of  a  river  was  also  debarred 
from  recovery ;  of  The  Maud  Webster36  where  a  vessel  ran  into  a 
derrick  used  in  constructing  a  lighthouse  pier  and  temporarily 
affixed  to  the  land ;  or,  of  The  City  of  Lincoln30  where  a  cargo  of 
iron  broke  down  a  wharf  and  fell  into  the  river,  and  recovery 
against  the  wharf  owner  was  allowed,  because  the  damage  occurred 
in  the  water?  What  of  the  numerous  cases  of  persons  standing 
upon  a  wharf  and  receiving  injury  from  a  ship,  in  which  several 
courts  have  been  hopelessly  divided?  Two  cases  are  found 
where  men  descended  a  ship's  ladder  insecurely  fastened, 
slipped  and  fell.37  In  one  of  them,  the  accident  occurred  by  a  de- 
fect at  the  top  of  the  ladder ;  in  the  other,  by  a  defect  at  the  bottom, 
and  in  one  case  the  libellant  was  allowed  to  recover ;  in  the  other, 
not.  In  one  case  not  reported,  a  man  fell  from  a  ship  upon  a  cake 
of  ice  in  which  she  was  imbedded,  and  was  injured.  The  question 
was  solemnly  argued  whether  the  ice  should  be  treated  as  land  or 
water.  The  subtlety  of  these  distinctions  suggests  the  infirmity  of 
a  rule  which  so  far  separates  the  cause  from  the  effect,  that  a  libel 
may  be  sustained  for  one,  and  not  for  the  other. 

The  difficulties  in  defining  cases  of  admiralty  and  maritime 
jurisdiction,  and  the  many  contradictory  decisions  of  the  Supreme 
Court,  as  contrasted  with  their  unbroken  consistency  in  equity 

88  (1885)  23  Fed.  Rep.  803 
"(1883)   17  Fed.  Rep.  383. 
35  (1876)  8  Ben.  547- 
38  (1885)  25  Fed.  Rep.  835. 

37  The  H.  S.  Pickands  (1890)  42  Fed.  Rep.  239;  The  Strabo  (1898)  90 
Fed.  Rep.  no. 
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cases,  may  easily  be  explained  by  the  different  conditions  under 
which  we  received  from  the  mother  country  these  two  systems  of 
jurisprudence.  The  jurisdiction  of  the  equity  courts  had  been 
carefully  delimited  from  the  middle  ages  by  a  succession  of  able 
and  learned  chancellors,  who  had  developed  it  with  such  sagacity 
that  but  little  friction  with  the  courts  of  common  law  occurred. 
It  was  an  easy  matter  to  adopt  this  system  with  such  changes  as 
the  conditions  of  modern  life  required.  Upon  the  other  hand,  the 
admiralty  court  had  been  shorn  not  only  of  its  usurped  jurisdic- 
tion, but  of  much  that  properly  belonged  to  it ;  and  for  the  Su- 
preme Court  to  declare  what  of  the  ancient  jurisdiction  should  be 
retained,  and  what  discarded,  required  not  only  an  examination  of 
the  English,  but  of  the  continental  systems.  The  result  has  been 
a  compromise,  but  in  the  main  a  wholesome  compromise.  The 
greatest  minds  are  not  insensible  to  the  maxim  of  tempora  mutaru- 
tur,  which  has  really  been  at  the  bottom  of  all  this  judicial  legisla- 
tion. One  thing  seems  certain, — that  the  successive  steps  en- 
larging that  jurisdiction  have  been  taken  with  the  full  approbation 
of  the  profession,  and  the  general  acquiescence  of  the  public.  Few, 
if  any,  prominent  lawyers  would  be  content  to  see  the  rule  in 
The  Thomas  Jefferson*  reinstated ;  none  would  wish  the  limitations 
of  the  act  of  1845  applied  again  to  the  Great  Lakes.  A  still 
stronger  argument  in  favor  of  the  popularity  of  the  admiralty  juris- 
diction is  the  creation  of  maritime  liens  by  State  legislatures,  and 
their  attempted  enforcement  by  State  Courts.  In  fact,  the  whole 
system  of  mechanic's  liens  is  really  an  extension  of  marine  remedies 
to  land  contracts,  and  is  based  upon  the  wholesome  theory  that, 
where  a  contract  is  made  for  the  benefit  of  a  particular  thing,  or  a 
person  is  injured  by  the  mismanagement  of  such  thing,  the  thing 
itself  shall  respond  in  damages. 

The  lack  of  a  jury  trial,  which  was  such  a  stumbling  block  to 
many  of  the  older  generation  of  justices,  has  not  proved  unpopular 
or  harmful  in  practice,  and  the  substitution  of  nautical  assessors  to 
sit  with  the  judge  in  cases  of  negligence  has  received  the  ex- 
pressed approbation  of  the  Supreme  Court.  In  fact,  it  has  become 
generally  recognized  by  the  profession  that  the  inexpert  jury  is 
not  the  best  tribunal  to  pass  upon  the  delicate  questions  of  mechan- 
ism in  patent  cases,  or  the  manoeuvering  of  vessels  in  collision.  By 
some  judges  the  evils  of  the  admiralty  jurisdiction  have  been  de- 
picted as  if  they  seriously  threatened  our  inherent  principles  of 
national   justice.      Notwithstanding   that    Mr.   Justice   Johnson 
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thought,  in  Ramsay  v.  Allegre3*  that  the  time  had  arrived  (1827) 
to  check  "this  silent  and  stealing  progress  of  the  admiralty,"  that 
progress,  which  had  then  but  just  begun,  has  continued  with  but 
little  check  for  another  eighty  years.  Of  like  tenor  are  the  almost 
violent  dissents  of  Justices  Daniel  and  Campbell  in  The  Mag- 
nolia,30 wherein  the  Court  took  jurisdiction  of  a  collision  upon  the 
Alabama  River  two  hundred  miles  above  tide  water. 

The  apprehensions  of  these  Justices,  all  of  whom  were  able  and 
scholarly  men,  though  emanating  from  a  more  dignified  source, 
seem  almost  as  groundless  as  those  of  our  professional  malcon- 
tents, the  "irreconcilables"  of  modern  political  life,  who  see  in  the 
Supreme  Court  itself  an  irresponsible  and  despotic  power,  plotting 
to  subvert  the  liberties  of  the  people. 

Henry  Billings  Brown. 
Washington,  D.  C. 

88 (1827)  12  Wheat.  611. 

39(Sub  nom.)     Jackson  v.  Steamboat  Magnolia  (1857)  20  How.  296. 


SOME    SUGGESTIONS    CONCERNING   "LEGAL 
CAUSE"  AT   COMMON   LAW.1 

It  is  my  purpose  to  discuss  that  problem  of  delimiting  responsi- 
bility at  common  law  for  consequences  of  a  wrongful  act  or 
omission  which  usually  is  masked  under  the  topics  "Legal  Cause" 
or  "Proximate  Cause ;"  to  explain  what  to  me  seems  to  be  the 
principle  involved ;  and  to  draw  some  conclusions  concerning  the 
practicability  of  formulating  this  part  of  our  law  into  rules. 

I  may  assume  a  concession  by  my  readers  that  we  have  to  deal 
with  a  subject  in  a  chaos  of  confusion  and  uncertainty.  There  may 
be  found  in  the  volumes  that  have  been  written  on  it  some  uncon- 
vincing reasons  why  a  person  should  not  be  responsible  for  all 
the  consequences  of  his  wrongful  act  or  omission,  and  various 
attempts  to  state  an  adequate  rule  of  decision;  but  a  satisfactory 
suggestion  of  either  rule  or  principle  will  be  sought  in  vain.  Yet 
every  year  our  Courts  decide  hundreds  of  cases  involving  dis- 
puted questions  of  "legal  cause ;"  and  neither  they  nor  we  would 
find  much  difficulty,  after  thorough  discussion  and  careful  con- 
sideration, in  coming  to  a  common  conclusion  concerning  most 
concrete  examples  of  the  problem.  Why  then  do  we  find  perplex- 
ity over  what  is  evidently  a  very  important  branch  of  jurispru- 
dence ?  To  answer  this  query  will  at  least  show  us  what  to  avoid. 
Let  us  make  it  our  first  task. 

The  method  of  investigating  the  problem  of  "legal  cause" 
usually  adopted  is  to  examine  cases  for  the  purpose  of  extracting 
from  the  opinions  of  the  judges  a  statement  of  the  "principle"  on 
which  the  case  "is  rested"  or  the  "general  rule"  of  which  the 
case  is  "an  illustration."  The  "facts"  on  which  the  judgment  of 
the  Court  was  rendered  are  looked  at  merely  to  ascertain  what 
portions  of  the  opinion  are  "decision"  and  what  are  "dicta."  The 
postulation  in  an  opinion  of  a  "rule"  or  of  a  "principle"  is  deemed 
"decision"  when  a  majority  of  the  judges  have  expressed  or  im- 

"The  limitations  of  space  for  an  ordinary  contribution  to  a  legal  periodi- 
cal and  the  breadth  and  complexity  of  the  topic  of  "legal  cause"  prohibit 
adequate  detailed  exposition  in  this  form.  I  offer  only  some  general  ideas 
concerning  the  nature  and  scope  of  the  problem  presented,  which  I  have 
evolved  from  my  study  of  cases  and  found  helpful.  My  purpose  is  sug- 
gestion and  not  detailed  exposition;  and  therefore  I  barely  have  sketched 
what  I  judged  a  sufficient  indication  of  my  ideas,  leaving  to  the  skill  and 
patience  of  the  reader  the  critical  development  and  examination  of  details 
prerequisite  to  intelligent  acceptance  or  rejection. 
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plied  that  they  based  upon  it  their  determination  of  the  case  or 
of  some  component  question  involved.  The  presentation  of  a 
bird's-eye  view  of  the  topic  is  attempted  by  a  manipulation  of  these 
abstractions.  The  theory  of  this  method  of  analysis  is  that  we  should 
look  for  the  law  of  a  case  at  the  generalizations  which  the  majority 
of  the  judges  have  expressed  or  implied  by  way  of  "decision." 
Whatever  may  be  said  of  the  soundness  of  the  method,  it  is  the 
proximate  cause  of  a  kaleidoscope  of  "rules"  of  which  each  con- 
fessedly is  subject  to  indefinite  exceptions  and  not  one  is  based 
on  a  satisfactory  foundation.  Is  the  theory  underlying  it  sound? 
To  form  an  intelligent  opinion  on  this  question,  it  is  necessary  to 
recollect  correct  conceptions  of  the  nature  and  proper  definition  of 
legal  rights  and  duties  and  of  principles  and  rules  of  law. 

Legal  Duties  Are  Always  Concrete. 

For  the  purposes  of  society,  official  government  insures  to  per- 
sons rights  bounded  and  defined  by  the  impinging  rights  of  others 
and  maintained  by  the  imposition  of  corelative  duties.  It  imposes 
a  duty  by  standing  ready  either  to  enforce  specifically  it  or  some 
supplementary  obligation  imposed  for  a  breach ;  or  to  sustain  the 
obligee  in  vindicating  his  correlative  right  by  self-help.  Rights  and 
duties  always  are  concrete.  A  right  presupposes  possible  oppo- 
sition. A  duty  is  owed  to  some  person  or  persons.2  Therefore, 
before  one  or  the  other  is  defined  completely,  we  must  know  against 
whom  the  right  exists  or  to  whom  the  duty  is  owed,  and  what  con- 
crete "thing"  is  demanded.  These  are  elementary  facts  of  the 
greatest  importance  to  a  proper  comprehension  of  our  common 
law  system  of  jurisprudence;  and  yet  the  last  four  have  been  so 
befogged  by  our  usage  of  discussing  legal  problems  abstractly  that 
I  suppose  many  of  us  will  hesitate  to  accept  them.  "What  of  the 
'right  of  ownership'  in  a  certain  parcel  of  land ;  or  of  the  'right  of 
self-defense;'  or  of  the  'duty  not  to  infringe  the  rights  of  others;' 
or  of  the  'duty  to  use  due  care  not  to  damage  another  ?'  "  The 
"right  of  ownership"  in  a  certain  parcel  of  land  is  not  a  right, 
but  a  bundle  of  rights  which  for  purposes  of  convenience 
are  treated  as  a  unit;3  the  "right  of  self-defense"  is  an  abstract 

2The  "person"  may  be  the  State  (as,  for  instance,  in  the  case  of  duties 
not  to  commit  a  crime). 

3To  test  this,  let  us  analyze  ownership.  To  own  means  to  have  as  pro- 
prietor. The  "thing"  owned  is  called  property.  The  word  may  be  used 
with  reference  either  to  physical  objects  or  to  rights.  Property  rights  are 
the   result   of  law,   and   often,   but   not   always,   relate   to   specific   physical 
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generalization  of  a  multitude  of  rights  to  do  or  omit  concrete  things 
under  concrete  contingencies ;  the  "duty  not  to  infringe  the  rights 
of  others"  (if  the  phrase  is  interpreted  broadly)  is  merely  an 
omnibus  abstract  concept  of  all  the  duties  of  a  person,  present  or 
prospective ;  the  "duty  to  use  due  care  not  to  damage  another"  is 
a  vague  abstract  generalization  of  an  indefinite  mass  of  duties. 
Under  certain  assumed  circumstances,  it  is  X's  duty  not  to  strike 
P.  Under  other  concrete  circumstances,  it  is  X's  duty  not  to 
approach  C  in  a  certain  threatening  manner.  We  may  generalize 
these  and  an  infinite  number  of  other  obligations  by  saying  it  is 
X's  duty  not  to  commit  a  wrongful  assault.  When  we  have  done 
this,  we  have  not  stated  a  duty  of  X  additional  to  the  infinite 
number  on  which  the  generalization  is  based ;  we  merely  have 
formed  a  compendious  indication  of  these  multitudinous  con- 
tingent duties  as  a  convenient  implement  of  memory,  reasoning, 
and  exposition.  The  so-called  "duty"  is  not  a  duty,  but  an  abstract 
concept  of  a  class  of  duties.4  Judges,  then,  are  dealing  with  ab- 
stractions when  they  talk  of  "duties"  in  general  terms ;  and  they 
use  these  abstractions  merely  as  convenient  intellectual  instruments 
in  the  task  of  determining  and  explaining  the  existence  and  con- 
tent of  specific  duties  under  concrete  ascertained  or  assumed  cir- 
cumstances. This  brings  us  to  consider  what  constitutes  law,  and 
especially  how  legal  duties  are  determined  and  defined.  We  shall 
have  occasion  to  recur  to  the  ideas  we  have  been  considering,  and 

objects.  They  are  of  innumerable  sorts.  An  owner  always  has  not  merely 
one  concrete  right,  but  a  "bundle''  of  rights.  For  instance,  the  owner  of  a 
negotiable  note  has  in  addition  to  the  right  of  payment  from  the  obligor, 
the  rights  that  this,  that,  or  the  other  person  shall  not  interfere  in  any  of 
various  concrete  ways  with  the  control  or  fruition  of  the  obligation;  and 
numerous  other  rights.  Taken  together  these  rights  constitute  his  owner- 
ship. An  owner  may  part  with  many  of  his  rights — for  instance,  to  a  mort- 
gagee— and  still  remain  owner  of  the  ''thing ;"  but  a  nucleus  of  them  is 
essential  to  ownership.  So  an  owner  of  a  certain  lot  of  land  is  owner 
because  he  has  a  sufficient  number  of  rights  concerning  the  land  in  his 
"bundle"  to  bring  it  within  the  limits  which  the  law  prescribes  for  owner- 
ship of  land.  The  "bundle"  may  include  innumerable  concrete  rights  exer- 
cisable in  different  contingencies,  which  we  classify  into  smaller  "bundles" 
with  such  abstract  labels  as  "the  right  to  be  free  from  nuisances",  "the 
right  to  be  free  from   wrongful   trespass",  "the  right  to  convey",  etc. 

*That  duties  always  are  concrete  may  be  doubted  for  a  moment  when 
we  think  of  duties  to  do  one  of  several  or  more  positive  conciete  "things" 
having  common  essential  characteristics — for  instance,  a  trustee's  duties 
with  respect  to  investment  of  trust  funds.  Because  it  is  immaterial  which 
of  the  concrete  series  of  acts  is  done  if  these  essential  characteristics  are 
present,  it  is  natural  to  conceive  that  the  duty  is  to  bring  about  an  abstrac- 
tion— these  common  characteristics.  But  the  content  of  the  duty  is  neces- 
sarily a  concrete  series  of  acts — this,  that,  or  the  other.  The  abstraction 
is  only  a  compendious  concept  of  these  alternative  courses  of  conduct. 
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their  practical  importance  will  grow  apparent,  I  think,  when  we 
come  to  analyze  our  problem. 

Law  Consists  of  Concrete  Governmental  Dictates. 

The  law  of  a  State  consists  of  the  dictates  of  its  organized 
government.  Our  government  affords  in  Courts  of  justice  an 
agency  for  ultimately  determining  its  dictates,  as  between  parties 
to  a  controversy  over  their  respective  rights  and  duties  in  most 
concrete  situations.  Let  us  confine  our  discussion  to  such  law  as 
may  be  so  determined.  Then  we  may  say  that  a  person's  duty 
towards  another  in  any  concrete  situation  is  what  the  Courts, 
acquiring  jurisdiction  of  a  suit  between  them  involving  the  ques- 
tion, would  adjudge  it  to  be;  or,  to  broaden  the  statement,  the 
law  of  the  present  is  determined  by  potential  adjudications.  How 
then  are  we  to  ascertain  the  law?  To  ascertain  the  law  means  to 
forecast  what  the  Courts  would  adjudicate  ;  and  no  lawyer,  how- 
ever learned  and  sagacious,  can  prophesy  with  absolute  certainty 
what  Courts  will  decide  upon  a  complicated  question.  A  wise 
man  cannot  know  or  learn  the  law  of  an  undecided,  difficult,  con- 
crete case;  but  an  intelligent  man  can  acquire  an  understanding 
of  the  methods,  considerations,  and  influences  which  guide  Courts 
to  a  determination  of  law.  The  breadth  and  depth  of  this  under- 
standing will  regulate  his  ability  to  estimate  accurately  what  the 
law  is.  A  lawyer  may  be  compared  to  a  pilot,  who  cannot  fore- 
tell with  absolute  certainty  what  is  to  happen  to  his  ship,  but  who 
understands  the  usage  of  the  elements,  the  topography  of  the 
coast,  and  the  management  of  his  charge. 

How  Judges  Define  Duties. 

Judges  define  duties  involved  in  the  cases  before  them  by 
weighing  and  balancing  a  complexity  of  pertinent  considerations. 
In  so  far  as  valid  legislation  is  found  applicable,  it  is  a  controlling 
factor.  Generally  these  enactments  are  abstract  precepts  from 
which  the  concrete  law  of  specific  situations  is  to  be  deduced.  Fre- 
quently they  are  mere  vague  indications  which  leave  considerable 
latitude  for  the  exercise  of  judicial  wisdom.  When  legislation  is 
lacking  or  fails  to  control,  the  common  law  guides  the  judgment. 
The  common  law  has  been  designated  a  system  of  principles  and 
rules.  If  we  remember  that  many  of  these  "principles  and  rules" 
have  never  been  stated  at  all ;  that  many  have  been  stated  only 
inaccurately;  and  that  many  are  subjects  for  mere  conjecture, — 
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the  designation  will  not  prove  wholly  delusive.  The  best  under- 
standing of  what  the  common  law  is  can  be  gained  by  noting  how 
the  Courts  determine  it. 

The  Common  Law  Is  a  Mass  of  Concrete  Judge-Made  Gov- 
ernmental Dictates — Not  a  System  of  Principles  and 
Rules. 

The  common  law  leaves  Courts  free  to  decide  cases  and  de- 
fine duties  as  considerations  of  justice  and  public  policy5  dictate, 
except  in  so  far  as  they  are  fettered  by  regard  for  precedent  and  a 
tradition  that  any  but  the  most  gradual  and  conservative  innova- 
tion is  work  legislative,  not  judicial,  in  character.  To  this  regard 
for  precedent,  especially  as  it  appears  crystallized  in  the  doctrine  of 
stare  decisis,  is  due  the  stability  and  coherence  which  make  the 
common  law  a  system.  The  justification  of  the  doctrine  is  that 
stability  and  coherence  in  successive  adjudications  are  necessary 
to  the  efficiency  of  a  modern  system  of  law ;  for  in  order  to  regu- 
late their  affairs  men  must  be  able  to  ascertain  with  reasonable 
certainty  what  the  Courts  would  decide  as  to  their  rights  and 
duties.  Therefore,  to  the  extent  that  a  Court  of  appeal  deems 
that  in  previous  cases  points  of  law  like  or  similar  to  those 
involved  in  the  case  in  hand  have  been  adjudicated,  those  adjudica- 
tions will  be  controlling  factors ;  except  in  the  unusual  event  when 
it  decides  that  the  previous  determinations  were  erroneous  and 
that  justice  demands  an  overruling.  It  should  not  be  conceived, 
however,  that  the  determinations  in  the  previous  cases  constitute 
law  for  the  case  in  hand.  The  law  of  the  case  in  hand  is  deter- 
mined by  the  adjudication  of  that  case ;  the  decisions  in  the  pre- 
vious cases  are  merely  a  controlling  consideration  towards  a 
similar  decision. 

Regard  for  coherency  often  leads  Courts  to  consider  the  law 
on  related  questions ;  and  this  involves  examination  of  previous 
cases  on  these  collateral  points.  Decisions  of  Courts  of  other 
jurisdictions,  when  "in  point,"  are  also  valuable  indications  of 

5Among  the  other  considerations  of  policy  weighing  with  Courts  may 
be  mentioned  custom  and  usage.  So  strong  an  influence  does  custom  have 
in  the  formation  of  law  that  it  frequently  is  mentioned  as  an  important 
"source"  of  law.  The  potency  of  this  influence  over  the  decisions  of  our 
judges  is  one  example  of  a  fundamental  principle  of  good  government — 
that  when  no  stronger  considerations  conflict,  the  wheels  of  society  should 
not  be  forced   from  an   accustomed  groove. 
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possible  judgments,  if  no  satisfactory  "authority"  exists  in  the 
same  jurisdiction. 

Principles  and  Rules  of  Law-Are  Abstract  Concepts.  They 
Are  Not  Law,  but  Intellectual  Implements  Useful  in 
the  Mental  Processes  of  Determining  and  Systematiz- 
ing Law. 

Being  such  important  factors  in  the  determination  of  law, 
previous  decisions  are  essential  aids  to  the  formation  of  correct 
conceptions  and  statements  of  particular  principles  and  rules  of 
law.  A  principle  of  law  is  an  abstract  consideration  of  justice 
or  policy  which  will  weigh  with  the  Courts  in  the  final  decision  of 
a  case  to  which  it  is  applicable.  A  rule  of  law  is  an  abstract  gen- 
eralization of  what  the  Courts  would  decide  concerning  a  circum- 
scribed question.  Neither  principles  nor  rules  of  law  are  derived 
entire  and  ready  for  use  from  the  clouds  or  some  other  mysterious 
place  of  incubation.  They  are  formed  by  inductive  and  deductive 
reasoning  based  upon  empiric  knowledge.  Why  is  it  a  principle 
of  law  that  no  man  ought  to  take  another's  property  without  his 
consent?  Because  our  forefathers  learned  ages  ago  by  experience 
of  specific  events  that  society  best  accomplishes  its  purposes 
through  protecting  the  individual  in  the  enjoyment  of  what  he 
rightfully  has  acquired ;  and  therefore  our  Courts  have  adopted 
this  experience-bought  precept  as  an  axiomatic  principle  of  law. 
Why  is  it  a  principle  of  law  that  a  principal  obligor  ought  to 
indemnify  his  surety?  Because  Courts  have  found  and  will  con- 
tinue to  find  in  considering  concrete  cases  that  justice  demands 
that  A,  the  principal  obligor,  be  compelled  ultimately  to  bear  this 
specific  loss  rather  than  B,  the  surety.  The  principle  in  either 
instance  is  a  generalization  from  concrete  decisions.  Similarly,  a 
rule  of  law  is  assembled  from  the  specific  law  of  concrete  situa- 
tions. That  a  master  shall  be  responsible  for  the  torts  of  his 
servant  committed  against  persons  not  fellow-servants  "within 
the  scope  of  his  employment"  is  a  rule  of  law  because  in  concrete 
cases  the  Courts  always  would  decide  that  a  specific  master  is 
liable  for  such  a  specific  wrong  committed  by  a  specific  servant  "in 
the  scope  of  his  employment."  In  short,  principles  and  rules  of 
law  are  merely  convenient  means  of  consolidating  and  welding  a 
multitude  of  concrete  judicial  considerations  or  of  governmental 
dictates  concerning  duty,  right,  or  requirement  in  concrete  situ- 
ations. 
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Actual  Principles  and  Rules  of  Law  Can  Be  Formulated 
Only  by  Careful  Analyzation  of  Concrete  Cases.  Judi- 
cial Generalizations  Are  Not  Necessarily  Correct  Indi- 
cations of  Law. 

It  should  be  observed  that  a  statement  of  an  assumed  principle 
or  rule  of  law,  acquiesced  in  by  a  majority  of  the  judges  of  a 
Court  as  a  basis  for  its  disposal  of  a  case,  is  not  necessarily  a 
correct  statement  of  a  principle  or  rule.  The  test  of  the  existence 
of  a  rule  is  not  what  the  judges  say  abstractly  in  one  case  or  in 
many,  but  what  the  Courts  of  a  jurisdiction  would  adjudge  con- 
cretely in  every  case  coming  within  the  limits  of  the  proposed  "rule." 
A  concept  is  a  principle  of  law  for  the  case  in  which  it  is  announced, 
onlv  if  it  actually  weighed  with  a  majority  of  the  judges  in  their 
determination  of  the  case ;  it  is  a  principle  for  other  cases  only 
in  so  far  and  so  long  as  the  Courts  indorse  it,  not  merely  by  re- 
stating it  in  the  opinions,  but  by  allowing  it  to  be  a  factor  in  the 
adjudication.  That  the  function  of  Courts  is  to  decide  concrete 
cases,  not  to  promulgate  abstract  concepts  of  law,  must  be  re- 
membered if  we  are  to  appreciate  the  opinions  of  judges.  The 
comprehension  and  proper  statement  of  a  complicated  principle 
or  rule  requires  in  addition  to  facility  in  the  correct  use  of  lan- 
guage, an  active  controllable  imagination,  sound  logic,  careful 
discrimination,  and,  above  all,  intense  and  patient  application.  The 
combination  of  these  qualities  is  rare ;  furthermore,  the  exigencies 
of  judicial  duties  neither  afford  the  time  nor  include  the  necessity 
for  indulgence  of  a  capacity  for  wide,  accurate  generalization. 
Experience  of  the  ordinary  affairs  of  men,  and  especially  of  the 
business  world,  capacity  for  determining  what  the  practical  require- 
ments of  society  dictate  in  concrete  instances,  clear-headed  reason- 
ing, ability  to  put  aside  prejudice  and  individual  bias,  honesty,  and 
a  good  measure  of  the  saving  grace  of  hard  common-sense — these 
are  the  essentials  of  a  competent  judge;  and  these  in  combination 
with  a  wide  knowledge  of  "concrete  law"  and  careful  scrutiny  of 
decided  cases  lead  to  a  just  disposal  of  most  of  the  suits  which 
come  before  our  Courts  of  appeal,  though  judicial  opinions  seldom 
contain  broad  precepts  which  are  accurate  both  in  concept  and 
statement. 

If  what  I  have  said  is  correct,  the  theory  that  we  should  look 
for  the  law  of  a  case  only  at  the  abstractions  which  a  majority  of 
the  judges  have  expressed  or  implied  by  way  of  decision  is  wrong; 
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and  confusion  is  its  natural  product.6  What,  then,  is  the  proper 
method  of  investigation?  To  regard  a  decided  case,  not  as  a 
background  for  an  abstract  principal  or  rule,  but  as  a  concrete, 
practical  problem  in  government  with  a  solution  attached ;  to 
analyze  and  study  the  problem  until  it  and  the  considerations 
applicable  are  understood ;  then  to  note  the  solution ;  and  to  inter- 
pret and  appreciate  the  opinion,  purporting  to  contain  an  indica- 
tion of  the  reasons  which  impelled  the  decision,  in  the  light  of 
this  understanding  of  problem  and  solution.  When  we  compre- 
hend a  number  of  concrete  cases,  we  are  in  a  position  to  induce 
generalizations,  but  always  with  careful  circumspection. 

Division  of  Problem  of  "Legal  Cause"  into  Two  Branches. 

Let  us  now  consider  our  problem.  When  we  were  discussing 
the  nature  and  definition  of  legal  duties,  I  stated  that  a  duty  always 
is  concrete  and  is  owed  to  some  person  or  persons,  and  that  it 
never  is  defined  completely  until  that  person  or  those  persons  are 
indicated.  This  is  axiomatic.  Here  is  a  correlative  axiom.  In 
order  that  a  plaintiff  may  recover  in  a  suit  based  upon  an  alleged 
injury  to  himself,  it  must  appear  that  some  duty  which  the  defend- 
ant owed  him  has  been  violated ;  that  the  defendant  wronged  some 
one  else  and  that  the  plaintiff  has  been  damaged  as  a  result  is  not 
sufficient.  This  suggests  a  simplification  of  our  investigation.  We 
may  divide  our  problem  into  two.    They  are : 

I. — For  what  consequences  of  an  act  or  omission  which  con- 

6To  this  mistaken  superficial  method  of  analyzing  a  case  is  due  the  im- 
pression prevalent  among  some  lawyers  that  the  Courts  of  a  jurisdiction 
frequently  are  inconsistent  in  successive  adjudications.  There  is  consider- 
ably more  talk  of  decisions  being  "overruled"  than  a  correct  analysis  would 
justify.  It  frequently  is  easy  to  determine  what  is  right  in  a  concrete  case, 
but  very  difficult  to  analyze  correctly  and  to  abstract  the  cause  of  our 
determination.  Our  judgment  often  acts  instinctively  without  the  slow 
process  of  reasoning  and  leaves  us  sure  of  the  validity  of  the  result,  but 
uncertain  or  mistaken  as  to  the  justification.  Too  much  importance  usually 
is  attached  to  judicial  generalizations  which  evidently  are  due  to  this 
common  mental  phenomenon  and  to  the  lack  of  time  and  the  necessity 
for  patient  analysis  and  careful  exposition, —  (often  with  disappointing  re- 
sults to  the  young  lawyer.)  There  are  even  not  rare  cases  in  which  Courts 
have  been  misled  into  unwise  decisions  by  giving  too  much  weight  to 
erroneous  reiterated  statements  of  "principles"  and  "rules"  and  venerable 
phraseological  hocus-pocus. 

If  we  are  to  comprehend  our  law,  we  must  not  be  deluded  into  the 
idea  that  it  consists  of  rules  and  principles.  It  is  a  mass  of  concrete  gov- 
ernmental dictates.  A  principle  of  law  is  not  law,  but  an  abstract  premise 
in  the  determination  of  law.  A  rule  of  law  is  an  abstract  concept  of  a 
portion  of  the  mass  of  infinite  concrete  dictates  which  compose  law  in  its 
entirety.  There  were  legal  questions  and  decisions  long  before  there  were 
stated  and  recognized  legal  rules  or  principles. 
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stituted  a  breach  of  a  legal  duty  owed  plaintiff  is  defendant  re- 
sponsible to  plaintiff? 

II. — For  what  consequences  of  an  act  or  omission  which  con- 
stituted a  "legal"  default  towards  some  other  person  is  defendant 
responsible  to  plaintiff? 

We  shall  find  that  these  questions,  when  they  are  presented  in 
the  form  of  concrete  cases,  bear  a  resemblance  to  each  other;  but 
the  problems  they  present  are  different  in  that  a  "legal"  wrong  to 
plaintiff  is  postulated  in  the  first  and  not  in  the  second,  and  there- 
fore the  considerations  bearing  on  the  solution  of  the  second  have 
to  cover  a  wider  field  than  that  of  the  first  question.  Let  us  leave 
discussion  of  the  second  until  we  have  come  to  some  determination 
concerning  the  first. 

Definitions  of  "Cause"  and  of  "Consequence."    No  Question 
of  Cause  and  Consequence  Involved  in  Our  Problem. 

Before  we  proceed,  we  may  as  well  ascertain  what  we  mean 
by  "consequences ;"  and  also  define  the  correlative  term  "cause," 
which  plays  an  important  part  in  the  literature  of  the  subject. 
In  a  scientific  sense,  every  status  is  a  consequence  not  merely  of 
one  cause,  but  of  every  contributory  antecedent  force  and  condi- 
tion of  which  it  is  the  resultant ;  and  conversely,  no  condition  or 
force  was  the  sole  cause  of  a  given  status  though  it  may  have  been 
a  contributing  cause.  For  the  purposes  of  our  discussion,  let  us 
postulate  the  following  definitions: 

A  condition,  force,  or  omission  was  a  cause  of  a  status  if  that 
identical  status  would  not  have  occurred  but  for  the  contribution 
of  the  condition,  force,  or  omission. 

A  status  is  a  consequence  of  a  specified  force,  condition,  or 
omission,  if  that  force,  condition,  or  omission  was  one  of  the 
causes  which  contributed  to  produce  the  status. 

For  example,  suppose  that  A  should  kill  B  by  stabbing  him 
with  a  knife.  The  manufacture  of  the  knife,  the  mining  of  the 
ore  from  which  it  was  made,  the  natural  forces  which  produced 
the  ore,  the  births  of  A's  grandfather  and  of  B's  parents,  B's 
presence  on  the  spot  where  the  stabbing  occurred — these  and  an 
infinite  number  of  other  forces  and  conditions  would  be  causes  of 
B's  death;  and  conversely,  B's  death  would  be  a  consequence  of 
each  of  these  causes. 

The  word  "cause"  is  used  commonly,  however,  with  a  quali- 
fied meaning.     In  the  case  supposed  in  the  preceding  paragraph, 
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a  physician  would  say  that  the  cause  of  B's  death  was  the  wound 
made  by  the  knife ;  and  a  moralist  or  a  lawyer  would  say  that  the 
cause  was  the  stabbing  act  of  A.  All  three  would  speak,  not  of 
causes  of  the  result  in  general,  but  of  cause  or  causes  with  a 
tacitly  understood  modification.  It  is  apprehended  tacitly  that  the 
physician  speaks  of  causes  from  a  medical  standpoint ;  that  the 
moralist  speaks  concerning  moral  responsibility;  and  that  the 
lawyer  speaks  concerning  legal  responsibility.  No  investigation 
is  an  attempt  to  ascertain  all  the  causes  of  a  status  or  occurrence. 
Ordinarily  the  limits  are  closely  circumscribed ;  and  this  circum- 
scription always  is  postulated  tacitly  when  the  ''cause"  or  "causes" 
are  given  or  asked  without  express  modification  of  the  word. 
When  judges  state  that  the  scope  of  their  inquiry  is  to  ascertain 
whether  defendant's  wrongful  conduct  was  "the  cause"  or  "the 
legal  cause"  of  the  damage  to  plaintiff,  there  is  an  instance  of  this 
usage.  Their  task  is  to  determine  whether  defendant's  wrongful 
act  or  omission  was  not  merely  a  cause,  but  a  cause  under  such 
circumstances  as  to  render  him  legally  responsible  to  plaintiff  for 
the  specific  consequence  or  consequences — or,  metaphorically,  a 
"legally  blamable"  cause.  To  this  elliptical  and  reverse  manner  of 
stating  the  problem,  we  owe  a  great  deal  of  confusion.  It  natur- 
ally induces  misapprehension  that  the  inquiry  in  any  concrete 
instance  concerns  only  some  subtle  distinction  between  different 
kinds  of  causes  in  "the  chain  of  causation,"  and  thus  distracts 
attention  from  important  facts — the  peculiar  characteristics  and 
circumstances  of  the  concrete  act  or  omission  constituting  the 
breach  of  duty.  We  cannot  emphasize  too  strongly  that  we  have 
to  deal  with  no  question  of  cause  or  consequence.  Our  problem 
postulates  that  in  each  case  the  occurrences  of  which  complaint 
is  made  were  consequences  of  defendant's  wrongful  act  or  omis- 
sion and,  conversely,  that  the  act  or  omission  was  a  cause  of  the 
occurrences.  This  connection  is  a  primary  requisite  of  responsi- 
bility. We  are  discussing  an  additional  requisite — that  the  specific 
consequences  come  within  the  limits  of  defendant's  responsibility 
for  his  wrong. 

Summary  of  Cases  on  First  Branch,  of  Our  Problem  for  the 
Purpose  of  Aiding  the  Induction  of  the  Principle  Un- 
derlying the  Problem  of  "Legal  Cause." 
What  is  the  principle,  or  what  are  the  principles,  indicating 
the  proper  solution  of  the  first  part  of  our  problem?    Let  us  ex- 
amine some  cases  and  see  whether  from  comprehension  of  the 
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particular   considerations   determining   the    decision   of   them,   we 
can   induce    an    answer. 

Plaintiff  owns  two  houses,  A  and  B,  near  the  bank  of  a  stream. 
A  is  on  a  lot  next  below  one  belonging  to  defendant.  B  is  a  mile 
farther  down.  Defendant  negligently  builds  a  fire  on  his  lot  so 
near  A  as  to  put  it  in  peril  from  sparks.  However,  A  is  saved 
by  vigorous  efforts.  The  fire  unavoidably  spreads  through  the 
grass  to  a  stream  and  ignites  oil  floating  on  the  surface.  The  oil 
has  been  spilled  into  the  stream  in  large  quantities  by  accident. 
This  was  unknown  to  defendant ;  and  he  was  not  negligent  in  not 
knowing  or  foreseeing  that  the  oil  was  there.  The  oil  carries  the 
fire  down-stream  and  B  is  burned. 

I  suppose  we  shall  agree  that  plaintiff  cannot  recover  from 
defendant  for  the  loss  of  B,  though  the  building  of  the  fire  con- 
stituted a  breach  of  a  legal  duty  owed  plaintiff  and  B  was  burned 
as  a  consequence  of  the  wrongful  act.  Why  not?  "The  dam- 
age is  too  remote,"  is  the  conventional  answer.  But  why  too 
remote?  The  ignition  of  the  oil  was  the  unavoidable  result  of 
building  the  fire  and  the  burning  oil  was  a  very  "near"  cause  of  the 
loss.  The  chain  is  not  long,  certainly.  "But  an  intervening  cause, 
the  agency  which  put  the  oil  on  the  stream,  makes  the  damage  too 
remote."  Why?  If  defendant  had  known  that  the  oil  was  there 
when  he  built  the  fire,  he  ought  to  be  held  responsible  for  the  loss 
of  B.  This  knowledge  would  not  make  the  consequence  less  re- 
mote in  any  usual  sense.  Why  should  defendant  be  liable  in  this 
case  and  not  in  the  other?  If  he  had  known  that  the  oil  was  in  the 
stream,  we  and  a  Court  could  say  that  he  ought  not  to  have  built 
the  fire  as  he  did,  because  through  the  unavoidable  ignition  of  the 
oil,  property  down-stream  (and  up),  as  far  as  the  oil  might  extend, 
would  be  endangered.  Or,  to  change  the  phraseology,  the  knowl- 
edge would  make  it  fair  to  charge  him  with  "legal"  negligence 
towards  plaintiff  with  respect  to  the  destruction  of  B.7  If  there 
was  not  that  knowledge,  it  is  not  fair  to  charge  him  with  "legal" 
negligence  with  respect  to  this  loss ;  and  his  negligence  as  regards 
A  cannot  be  laid  hold  of  to  charge  him  with  the  damage  to  B 
merely  because  both  houses  happen  to  belong  to  the  same  owner. 
If  this  is  the  correct  explanation  of  the  obvious  solution,  we  have 
no   question   of   remoteness   of   consequence,   but   a   question    of 

'This  suggests  the  question:  "What  is  'legal'  negligence?"  The  dis- 
cussion of  it  forms  the  subject  of  a  Supplementary  Note,  printed  at  the 
end  of  the  final  instalment  of  this  article  (February  number  of  this  Volume.) 
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definition  of  duty;  and  a  resulting  discovery  that  the  prevention 
of  the  consequence  of  which  complaint  is  made  is  not  "within  the 
limits"  of  any  duty  that  defendant  has  infringed. 

Now  assume  that  A  caught  fire,  not  directly,  but  through  the 
ignition  of  the  oil.  Defendant  should  not  be  held  responsible  for 
the  loss.  The  case  is  analogous  to  the  one  just  discussed.  There 
has  been  an  act  which  was  "legal"  negligence  towards  plaintiff 
because  it  endangered  A,  and  A  has  been  destroyed  as  a  conse- 
quence of  the  act;  but  the  avoidance  of  the  contingency  through 
which  A  was  destroyed  was  not  within  the  scope  of  the  duty 
which  defendant  has  infringed.  Not  knowing  of  the  presence  of 
the  oil  on  the  stream,  he  committed  no  "legal"  wrong  towards 
plaintiff  in  causing  it  to  ignite.  His  wrong  consisted  only  in  im- 
periling A  by  sparks  direct  from  the  fire  where  he  started  it. 

Denny  v.  N.  Y.  C.  R.  R.  Co8 — Defendant  undertook  to  carry 
plaintiff's  goods  from  Niagara  Falls  to  Albany,  N.  Y.  It  wrong- 
fully delayed  the  carriage  for  several  days  at  Syracuse.  The  goods, 
while  in  defendant's  hands  as  warehouseman  in  Albany,  were 
damaged  by  a  sudden  flood.  It  was  contended  by  plaintiff  that 
they  would  not  have  been  within  reach  of  the  flood  but  for  the 
wrongful  delay.  The  Court  decided  in  favor  of  defendant.  In 
his  opinion,  Merrick,  /.,  gave  as  a  reason  for  the  decision  that  the 
flood  was  "the  proximate  cause"  of  the  damage  and  the  negligence 
of  defendant  only  a  "remote  cause."  His  justification  of  this 
conclusion  is  not  very  clarifying.  Is  not  the  proper  explanation 
of  the  decision  this : —  that  the  duty  to  carry  the  goods  with  celerity 
was  imposed  to  avoid  losses  of  the  sort  which  ordinarily  follow  a 
tardy  receipt  by  a  consignee ;  not  to  prevent  such  an  adventitious 
contingency  as  produced  the  damage  in  this  case  ? 9 

Compare  with  Denny  v.  R.  R.  Co.,8  Fox  v.  Boston  &  Maine 
R.  R.  Co.''0 — In  anticipation  of  approaching  cold  weather,  defend- 

'(Mass.  1859)    13  Gray  481;  74  Am.  Dec.  645. 

DSee  Hoadley  v.  Transp.  Co.  (1874)  115  Mass.  304,  15  Am.  R.  106; 
Daniels  v.  Ballantine  (1872)  23  Oh.  St.  532;  McClary  v.  R.  Co.  (1873)  3 
Neb.  44;  St.  Louis  etc.  Ry.  Co.  v.  Ins.  Co.   (1891)   139  U.  S.  223,  accord. 

Cf.  Read  v.  Spaulding  (1864)  30  N.  Y.  630,  86  Am.  Dec.  426.  (In 
this  case  the  Court  held  that  a  breach  of  the  duty  not  to  delay  transporta- 
tion wrongfully,  imposed  upon  the  carrier  the  risk  of  the  consequential 
contingency  of  damage  to  the  goods  by  a  flood  during  the  carriage.  The 
wrong  was  treated  as  analagous  to  a  wrongful  deviation  from  the  contract 
route)  ;  Morris  v.  Davis  (  1852)  20  Pa.  St.  171  ;  Scott  et  al  v.  Hunter  et  al. 
(1863)    46   Pa.   St.   192. 

See  also  Lowery  v.  Western  Union  Tel.  Co.   (1875)  60  N.  Y.  198. 

10  (1889)    148  Mass.  220. 
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ant  agreed  with  plaintiff  to  deliver  a  shipment  of  apples  to  a  con- 
necting carrier  within  a  stipulated  limit  of  time.  Defendant  neg- 
ligently delayed  delivery  and  the  apples  were  frozen  while  in  the 
hands  of  the  second  carrier  after  the  date  on  which  plaintiff  should 
have  received  them.  The  Court  held  defendant  liable  for  the 
damage.  As  Morton,  C.  J.,  pointed  out,11  the  damaging  contin- 
gency was  of  a  sort  which  should  have  been  anticipated  as  an 
ordinary  consequence  of  tardy  transportation  under  the  circum- 
stances and  which  plaintiff  sought  to  avoid  by  the  contract  stipu- 
lation that  defendant  broke. 

Kennedy  v.  The  Mayor.12 — A  complaint  alleged  that  while 
plaintiff  was  backing  up  his  cait  for  the  purpose  of  loading,  on  a 
public  wharf  which  the  City  of  New  York  ought  to  have  made  safe, 
his  horse  suddenly  became  unmanageable  and,  owing  to  the  absence 
of  a  string-piece  on  the  edge  of  the  wharf,  backed  off  into  the 
river  and  was  lost  in  spite  of  plaintiff's  efforts  to  save  it.  The 
complaint  was  dismissed  on  the  ground  that  "the  unmanageability 
of  the  horse  and  not  the  absence  of  the  string-piece  was  the 
proximate  cause  of  the  loss."  The  upper  Court  held  that  this 
ruling  was  erroneous.  Andrews,  /.,  gives  the  reasons  for  the 
decision  as  follows  :13 

"The  particular  ground  of  the  motion,  and  upon  which  the 
Court  proceeded  in  discussing  the  complaint  was,  that  the  unman- 
ageability of  the  horse,  and  not  the  defect  in  the  dock,  was  the 
cause  of  the  accident.  The  plaintiff's  counsel  desired  to  go  into 
the  proof  as  to  the  extent  to  which  the  horse  was  unmanageable, 
but  he  was  not  permitted  to  do  so.  It  is  to  be  assumed  in  de- 
ciding the  question  now  presented  that  it  was  the  duty  of  the  city 
to  put  a  string-piece  upon  the  dock,  and  that  it  had  negligently 
omitted  to  perform  it,  and  also  that  there  was  no  negligence  on 
the  part  of  the  plaintiff  in  the  management  of  the  horse  and  cart. 
The  duty  imposed  upon  the  defendant  was  imposed  for  the  pur- 
pose of  protecting  persons  and  animals  on  the  dock  from  falling 
into  the  water.  Is  the  duty  of  protecting  animals  by  a  guard  or 
barrier  a  duty  owing  only  in  respect  to  animals  which  at  the  time 
of  their  loss  are  docile  and  obedient,  and  under  the  absolute  con- 
trol of  the  owner?  We  think  not.  The  shying  of  a  horse,  his 
backing  or  turning  in  consequence  of  a  sudden  fright  or  other 
cause,  so  as  to  be  for  a  moment  beyond  the  control  of  the  one 
having  him  in  charge,  are  among  the  most  common  occurrences. 
That  a  horse  may  on  a  particular  occasion  do  this,  neither  shows 

"At  p.  222. 

"(1878)  73  N.  Y.  365;  29  Am.  R.  169. 

"At  p.  367. 
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that  the  animal  is  vicious  or  generally  unsafe,  or  that  the  owner  is 
careless.  It  is  against  accidents  which  may  happen  from  these 
common  incidents  in  the  use  of  horses  upon  docks  that  a  barrier 
is  especially  needed."  14 

Carter  v.  Towne.15 — Plaintiff,  a  boy  of  nine  years,  went  alone 
to  defendants'  shop  on  June  27  and  purchased  two  pounds  of 
gunpowder.  He  carried  it  home,  and  with  knowledge  of  his  aunt, 
who  was  in  charge  of  him  and  the  house  during  the  absence  of 
his  father  and  mother,  placed  it  in  a  cupboard  in  the  sitting-room. 
On  July  4,  his  mother  gave  him  some  of  the  powder  to  fire  in  a 
pistol.  On  July  9,  he  took  from  the  cupboard  some  more  of  the 
powder  in  a  flask.  Plaintiff  testified  that  this  was  done  with 
knowledge  on  the  part  of  his  mother;  but  the  mother  testified  to 
the  contrary.  Plaintiff  was  injured  by  explosion  of  the  flask 
when  he  fired  the  powder.  The  trial  judge  instructed  the  jury 
substantially  that  if  there  was  carelessness  on  the  part  of  the 
mother  contributing  to  the  possession  of  the  powder  by  plaintiff  on 
July  9,  defendants  should  have  a  verdict;  but  refused  to  direct  a 
verdict  in  their  favor.  The  Supreme  Judicial  Court  held  that  the 
jury  should  have  been  instructed  in  accordance  with  defendants' 
request  that  there  was  "no  legal  and  sufficient  evidence  to  authorize 
them  to  return  a  verdict  for  the  plaintiff,"  because  inasmuch  as 
the  gunpowder 

"had  been  in  the  legal  custody  and  control  of  the  plaintiff's  parents 
or,  in  their  absence,  of  his  aunt,  for  more  than  a  week  before  the 
use  *  *  *  by  which  he  was  injured,  *  *  *  the  injury  was 
not  the  direct  or  proximate,  the  natural  or  probable,  consequence 
of  the  defendants'  act."  16 

Defendants'  delivery  of  the  explosive  into  the  custody  of 
plaintiff  was  "legal"  negligence  towards  him17  because  there  was 
evident  risk  that  so  young  a  child  might  be  injured  personally  or 
suffer  some  other  "legal"  damage  by  his  mismanagement  through 
lack  of  appreciation  of  the  danger,  or  inability  to  use  sufficient 
care.18    But  when  it  had  come  under  control  of  the  aunt,  that  risk 

"Cf.  Hill  v.  New  River  Co.  (1868)  9  B.  &  S.  303,  18  L.  T.  (N.  S.)  355; 
City  of  Atlanta  v.  Wilson  (1877)  59  Ga.  544,  27  Am.  R.  396;  Perkins"  v. 
Fayette  (1878)  68  Me.  152,  28  Am.  R.  84. 

"(1870)   103  Mass.  507. 

"Per  Gray,  J. 

"See  Carter  v.  Towne  (1868)  98  Mass.  567. 

"This  mismanagement  might  consist  in  permitting  other  irresponsible 
persons  to  get  control  of  the  powder.  Binford  v.  Johnston  (1882)  82 
Ind.  426. 
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was  over.  Thenceforward  the  care  devolved  on  the  adult  cus- 
todians ;  and  clearly  no  reason  existed  why  defendants  should  be 
made  involuntary  sureties  for  their  conduct,  or  for  the  efficacy  of 
any  measures  they  might  take  to  keep  the  powder  from  plaintiff 
and  thus  avoid  similar  risks.  Since,  therefore,  the  purpose  of 
defendants'  infringed  duty  owed  plaintiff  was  only  the  prevention 
of  "legal"  damage  through  the  risk  created  by  their  wrong,  the 
termination  of  that  risk  without  damage  marked  the  end  of  their 
responsibility. 

Burrows  v.  March  Gas  Co.*9 — Evidence  was  given  in  effect  as 
follows.  Defendant,  under  a  contract  with  plaintiff,  laid  a  service 
pipe  to  a  meter  in  his  house.  Defendant  turned  on  the  gas  to  test 
the  pipe,  but  sent  no  one  to  do  the  testing.  The  pipe  was  defective 
and  leaked.  One  Sharratt,  a  servant  of  Bates,  a  gas-fitter  who  had 
the  contract  for  the  internal  gas-fittings,  went  down-stairs  with  a 
lighted  candle  to  ascertain  the  cause  of  the  escape.  The  gas  ignited 
from  the  flame  of  the  candle,  and  an  explosion  resulted,  causing 
damage  to  plaintiff's  property.  The  jury  found  that  the  act  of 
Sharratt  was  imprudent.  Two  questions  were  raised  for  deter- 
mination in  the  Court  of  Exchequer  and  in  the  Exchequer  Cham- 
ber:—  (i)  whether  the  direction  of  a  verdict  for  plaintiff  was 
correct,  and  (2)  whether  the  damages  caused  partly  by  negligence 
of  Sharratt  could  be  recovered  from  defendant.  Both  Courts 
held  that  defendant  was  liable  (1)  for  the  accumulation  of  gas, 
and  (2)  for  the  damage,  though  it  was  caused  through  the  negli- 
gence of  a  third  person.  We  have  to  deal  with  only  the  second 
point. 

Defendant's  wrong  created  a  situation  such  that  the  chances 
of  an  explosion  through  lack  of  prudence  on  the  part  of  an  in- 
vestigator of  the  cause  of  escape  were  very  strong.  Therefore  it 
was  just  to  adjudge  substantially  that  one  of  the  legal  purposes 
of  the  infringed  duty  to  use  due  care  to  prevent  the  accumulation 
of  gas  was  the  avoidance  of  the  contingency  which  occurred.20 

Guille  v.  Swan.21 — Defendant  Guille  descended  in  a  balloon  on 
Swan's  garden  near  which  he  had  made  his  ascent.  The  car 
dragged  over  potatoes  and  radishes  for  about  thirty  feet  and  a 

19  (1872)  L.  R.  7  Ex.  96;  (1870)  L.  R.  5  Ex.  66. 

""Koelsch  v.  Philadelphia  Co.  (1893)  152  Pa.  St.  355,  25  Atl.  522;  Pine 
Bluff  Co.  v.  McCain  (1896)  62  Ark.  118,  34  S.  W.  549,  accord.  Cf.  Oil 
City  Gas  Co.  v.  Robinson  (1881)  99  Pa.  St.  1;  Pine  Bluff  Co.  v.  Schneider 
(1896)  62  Ark.  109;  Bartlett  v.  Gas  Light  Co.  (1875)    117  Mass.  533. 

"(N.  Y.  1822)   19  Johns.  381. 
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crowd  of  more  than  two  hundred  persons  broke  through  the 
fences  and  tramped  over  vegetables  and  flowers.  Plaintiff  sued 
in  trespass.  It  was  held  that  Guille  was  responsible  not  only  for 
the  damage  done  by  the  car,  but  also  for  that  done  by  the  crowd. 
Here  again  we  have  a  case  involving  such  a  breach  of  duty  artd 
circumstances  as  made  very  probable  some  such  contingency  as 
occurred.  Furthermore,  when  defendant  started  his  ascent,  it  was 
likely  that  he  would  land  as  a  trespasser  and  attract  to  his  landing- 
place  all  the  curious  in  the  vicinity.  Therefore,  among  other  pur- 
poses of  the  duty  not  to  commit  this  concrete  trespass  was  the 
avoidance  of  damage  to  the  garden  through  the  superinduced 
trespasses  of  others.22 

Cobb  v.  Great  Western  Ry.  Co.23 — Plaintiff  made  a  statement 
of  claim  to  the  effect  that  he  had  been  robbed  in  defendant's  rail- 
way carriage  as  a  result  of  negligence  of  defendant  "in  permitting 
the  said  carriage  to  be  overcrowded,  and  so  facilitating  the  hustling 
and  robbing  of  the  plaintiff."  It  was  held  that  this  statement 
disclosed  no  cause  of  action  because  the  damage  was  "too  remote." 
Bowen,  L.  J.,  and  Smith,  L.  J.,  gave  as  reasons  that  the  damage  was 
not  the  "natural  consequence"  of  overcrowding  the  carriage;  but 
it  is  clear  that  there  was  nothing  extraordinary  in  the  sequence. 
They  and  Lord  Esher,  M.R.,  who  uses  first  the  phrase  "naturally 
and  ordinarily"  and  in  the  next  sentence  "probable  and  ordinary 
result"  to  denote  the  required  characteristics,  evidently  mean  to 
indicate  only  that  danger  of  such  a  sequence  from  simple  over- 
crowding of  the  railway  carriage  was  not  so  great  that  defendant 
ought  to  have  refrained  from  overcrowding  in  order  to  avoid  it. 
The   duty   not   to   overcrowd    was    imposed    for   other   purposes. 

^See  Beven  on  Negl.  (2nd  Ed.)  74-75;  Shearman  &  Redf.  on  Negl. 
(5th  Ed.)  36,  35  and  notes  5  and  6.  Notice  that  the  crowd  concerned 
in  Guille  v.  Swan  probably  was  composed  in  large  part  of  those  present 
at  the  ascension.  Cf.  Fairbanks  v.  Kerr  (1871)  70  Pa.  St.  86;  Scholes  v. 
Ry.  Co.  (Nisi  Prius  1870)  21  L.  T.  R.  (N.  S.)  835.  The  view  of  the 
judge  in  the  Scholes  case  is  not  necessarily  inconsistent  with  the  decision 
in  Guille  v.  Swan.  The  difference  in  the  occupations  which  led  up  to  the 
lespective  torts  is  an  important  consideration.  The  trespasses  involved  in 
Scholes  v.  Ry.  Co.  were  caused  by  negligence  of  defendant's  servants  in 
prosecution  of  its  important  public  calling.  Furthermore,  the  trespassers 
probably  all  were  attracted  by  curiosity.  The  defendant  in  Guille  v.  Swan 
was  engaged  in  what  the  Court  no  doubt  considered  a  foolhardy  venture 
tending  only  to  gratify  the  curious  and  idle,  and  almost  certain  to  end 
in  a  trespass.  Some  of  the  crowd  at  least  were  drawn  to  plaintiff's  land 
to  lend  their  aid  to  defendant.  In  Scholes  v.  Ry.  Co.,  then,  there  were 
juridical  reasons  not  present  in  Guille  v.  Swan  for  shortening  the  legal 
scope  of  defendant's  infringed  duty  and  leaving  the  responsibility  for  the 
trespasses  of  the  crowd  solely  on  the  shoulders  of  its  members. 

»L.  R  [1893]  1  Q-  B.  459- 
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Sheridan  v.  Brooklyn  &  Newtown  R.  R.2A — Plaintiff's  intes- 
tate, a  boy  of  nine  years,  was  compelled  by  the  conductor  of  de- 
fendants' crowded  car  to  give  up  his  seat  to  another  passenger. 
The  boy  was  jostled  about  among  the  people  packed  in  the  passage- 
way, out  onto  the  front  platform,  which  was  also  crowded.  While 
the  car  was  in  motion,  the  rush  of  a  young  man  to  get  off  threw 
the  boy  under  the  wheels  and  he  received  injuries  from  which  he 
died.  The  Court  held  defendant  liable.  In  his  opinion  Hunt,  /., 
said  :25 

"It  may  well  be  that  the  young  man  was  not  justified  in  rush- 
ing through  the  crowd,  and  in  aiding  in  throwing  the  deceased 
from  the  cars ;  but  this  does  not  relieve  the  defendants'  wrong. 
If  they  had  not  removed  the  deceased  from  his  seat,  and  compelled 
him  to  stand  upon  the  platform,  he  would  have  been  unaffected 
by  this  illegal  act  of  the  young  man.  It  was  his  violence,  concur- 
ring with  the  defendants'  illegal  conduct  in  overcrowding  their 
car,  and  in  placing  the  deceased  upon  the  platform  that  produced 
the  disastrous  result.  It  is  no  justification  for  the  defendants  that 
another  party,  a  stranger,  was  also  in  the  wrong." 

The  decision  clearly  was  justifiable,  for  one  important  reason 
for  the  imposition  of  the  duty  not  to  cram  the  car  as  defendants 
did  was  the  avoidance  of  dangers  from  careless  or  unavoidable 
jostling  of  passengers  on  the  crowded  platform.29 

Glover  v.  London  &  S.  W.  Ry.  Co.-1 — Plaintiff  was  wrongfully 
ejected  by  defendant's  servants  from  a  railway  carriage.  He  left 
a  pair  of  race  glasses  and  they  were  lost.  There  was  no  evidence 
that  plaintiff  was  not  given  reasonable  opportunity  to  take  them 
with  him.  It  was  held  that  defendant  was  not  responsible  for  the 
loss.  Inasmuch  as  they  were  left  through  plaintiff's  forgetfulness 
or  wish,  and  not  because  of  the  manner28  in  which  he  was  ejected, 
the  avoidance  of  the  loss  evidently  was  without  the  scope  of  the 
duty   infringed. 

Gilman  v.  Noyes.29 — Defendant  carelessly  left  down  the  bars 
of  plaintiff's  pasture,  and  plaintiff's  sheep  strayed  away  and  were 
destroyed  by  bears.     It  was  held  that  whether  defendant  was  re- 

24(i867)  36  N.  Y.  39,  93  Am.  Dec.  490. 

"At  p.  41- 

MCf.  Snyder  v.  Colo.  Springs  etc.  Ry.  Co.  (1906)  36  Colo.  288.  8  L.  R.  A. 
(N.  S.)  781. 

"(1867)  L.  R.  3  Q-  B.  25. 

^Though,  of  course,  the  concrete  expulsion  of  plaintiff  was  a  cause  of 
the  loss  of  the  glasses. 

29 (1876)  57  N.  H.  627. 
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sponsible  for  the  loss  depended  on  whether  the  jury  should  find 
that  "it  was  natural  and  reasonable  to  expect  that  if  the  sheep  were 
suffered  to  escape  they  would  be  destroyed  in  that  way."  30  The 
sheep  were  confined  in  order  (among  other  reasons)  to  avoid  the 
appreciable  risks  attendant  upon  permitting  them  to  roam  at  large. 
If  destruction  by  bears  was  a  consequence  so  exceptional  under 
the  circumstances  of  time  and  place  as  not  to  be  among  these 
appreciable  risks,  the  prevention  of  it  ought  not  to  be  numbered 
among  the  purposes  of  defendant's  infringed  duty.31 

Quigley  v.  D.  &  H.  Canal  Co.32 — Defendant's  locomotive  ap- 
proached a  crossing  without  whistling.  Plaintiff  was  driving  his 
team  over  the  tracks  when  he  saw  the  train  coming.  To  save 
himself  from  danger,  he  jumped  from  the  wagon.  The  horses, 
released  from  control  of  their  driver  and  frightened  by  the  train, 
ran  away  and  one  of  them  was  injured.  The  Court  held  that 
defendant  was  responsible  for  the  injury.  Clark,  /.,  expressed 
the  reasons  as  follows : 33 

"The  purpose  of  giving  a  warning  before  a  railroad  train  or 
locomotive-engine  comes  to  a  crossing,  as  the  learned  judge  very 
properly  said  in  the  general  charge,  is  not  only  to  prevent  persons 
from  driving  on  the  track  in  front  of  the  approaching  train  or 
engine,  but  also  to  give  notice  to  travelers  upon  the  highway,  so 
that  they  may  not  approach  within  dangerous  proximity  to  the 
train.  The  alleged  neglect  of  this  duty  caused  the  driver  of  this 
wagon  to  go  upon  the  track,  and  into  the  peril  to  which  he  was 
there  seemingly  exposed.  The  dropping  of  the  lines  and  the  leap 
from  the  wagon,  according  to  the  finding  of  the  jury,  were  such 
acts  as  an  ordinarily  prudent  person  would  have  done  to  extricate 
himself  from  the  threatened  danger;  and  they  may  therefore  be 
said  to  have  been  necessitated  by  the  negligent  conduct  of  the  Com- 
pany. It  was  the  fright  of  the  horses,  and  their  abandonment  by 
the  driver,  that  caused  the  injury,  but  these  causes  were  produced 
by  the  negligence  of  the  defendant,  who,  without  warning,  ran  the 

mPer  Cushing  J.,  at  p.  630. 

31West  v.  Ward  (1899)  77  la.  323,  42  N.  W.  309;  Nelson  v.  R.  Co. 
(1882)  30  Minn.  74;  Savage  v.  R.  Co.  (1884)  31  Minn.  419;  Mo.  Pac.  Ry. 
Co.  v.  Eckel  (1892)  49  Kan.  794;  Atchison  etc.  R.  Co.  v.  Jones  (1878) 
20  Kan.  527;  Lawrence  v.  Jenkins  (1873)  L.  R.  8  Q.  B.  274;  Halestrap  v. 
Gregory  L.  R.  [1895]  1  Q.  B.  561;  Sneesby  v.  Ry.  Co.  (1874)  L.  R.  9  Q.  B. 
263,  (1875)  L.  R.  1  Q.  B.  D.  42.  (The  following  generalization  of  Black- 
burn, J.,  L.  R.  9  Q.  B.  D.  at  p.  267: — "The  rule  is  sometimes  difficult  to 
apply,  but  in  a  case  like  the  present  this  much  is  clear,  that  so  long  as  the 
want  of  control  over  the  cattle  remains  without  any  fault  of  the  owner, 
the  causa  proximo  is  that  which  caused  the  escape,  for  the  consequences 
of  which  he  who  caused  it  is  responsible" — is  doubtless  too  sweeping.) 

S2(i89i)   142  Pa.  St.  338,  24  Am.  St.  R.  504. 

"At  p.  300. 
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engine  into  such  dangerous  proximity  to  the  wagon  as  to  produce 
this  fright  of  the  horses,  and  to  oblige  the  plaintiff,  who  felt  that 
he  was  in  peril,  to  jump  from  the  wagon,  and  let  the  horses  go 
without  control.34 

Harrison  v.  Berkley?5 — Defendant,  in  violation  of  a  statute, 
sold  whiskey  to  plaintiff's  slave.  Next  morning  the  slave  was 
found  dead  from  drunkenness  and  exposure.  The  verdict  estab- 
lished that  "the  drinking,  intoxication,  exposure,  and  death  of  the 
slave,  were  the  natural  and  probable  consequences  of"  defendant's 
wrongful  act.  It  was  held  that  defendant  was  responsible.  Assum- 
ing that  defendant  owed  plaintiff  a  duty  not  to  sell  the  slave  the 
whiskey,  we  should  find  no  difficulty  in  agreeing  with  the  decision, 
for  certainly  an  object  of  the  duty  was  the  prevention  of  sequences 
such  as  that  which  produced  the  death  of  the  slave. 

Page  v.  Bucksport™ — Plaintiff's  horse  fell  through  a  bridge 
which  defendant  had  wrongfully  left  defective.  Plaintiff  was 
injured  in  attempting,  with  due  care,  to  extricate  the  horse.  It 
was  held  that  defendant  was  responsible  for  the  injury  to  plaintiff. 
Plaintiff  was  justified  in  trying  to  rescue  his  property  from  the 
predicament  in  which  defendant's  wrong  had  placed  it.  The  in- 
jury was  an  incident  of  a  careful  attempt.  Therefore  it  is  fair 
to  say  that  defendant  ought  not  to  have  caused  the  predicament  in 
order  that  such  a  contingency  might  have  been  avoided. 

Inductions  : — Legal  Duties  Always  Are  Imposed  for  Legal 
Purposes.     The  Problem  of  Legal  Cause  Is  the  Prob- 
lem of  Delimiting  the  Concrete  Purposes  of  Concrete 
Duties. 
What  conclusions  shall  we  draw  from  consideration  of  these 
cases?     This  much  can  be  asserted  with  assurance  and  could  be 
verified,  if  need  were,  by  examination  of  all  the  decisions  indexed 
in  the  digests : —  Every  duty  is  imposed  for  limited  determinable 
ends.     The  purposes  may  be  justifiable  or  not;  practical  or  im- 
practical ;  patent  or  difficult  to  define.     Whatever  they  are,  the 
ascertainment   of   them   illumines   and   vivifies   the   duty.     These 
statements  seem  axiomatic.     What  special  bearing  have  they  on 
our  problem  ?    In  each  case  which  we  have  examined,  the  question 
was  whether  the  wrongful  act  or  omission  was  "legally  blamable" 

MSee   also  Jones  v.    Boyce    (1816)    1    Starkie   493;    Woolley   v.    Scovell 
(1828)  3  Mann.  &  Ryl.  105. 

**(S.  C.  1847)  1  Strobh  L.  R.  525. 
38(i874)  64  Me.  51,  18  Am.  R.  239. 
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for  the  damaging  consequence.  In  each  the  question  was  clarified 
(was  it  not?)  by  examination  of  the  purposes  for  which  the  in- 
fringed duty  was  imposed.  In  those  decided  against  defendant, 
the  prevention  throughout  of  the  concrete  sequence  which  produced 
the  damage  was  within  the  limits  of  the  purposes  for  which  the 
unperformed  duty  was  imposed;  in  those  decided  in  favor  of  de- 
fendant, it  was  not  within  those  limits.  Isn't  the  obvious  induction 
sound?  Can't  we  correctly  say  that  a  wrong  is  not  the  "legally 
blamable"  cause  of  a  concrete  sequence  if  the  prevention  of  that 
sequence  did  not  fall  within  the  purposes  of  the  infringed  duty; 
and  that  if  it  is  not  the  "legally  blamable"  cause  of  the  sequence, 
it  cannot  be  the  "legal"  cause  of  any  consequence  of  the  sequence  ? 
This  sounds  reasonable.37  Why  should  a  defendant  be  responsible 
for  occurrences  entirely  extraneous  to  the  purposes  of  his  duty? 
To  hold  him  responsible  would  be  to  exact  an  arbitrary  penalty 
beyond  compensation  for  his  wrong  in  the  form  of  involuntary 
insurance.  A  more  extended  and  detailed  examination  of  cases 
than  space  permits  will  convince  the  doubtful  that  our  generaliza- 
tion is  not  erroneous.38 

Will  the  opposite  induction  hold  true  within  the  limits  of  our 
problem?  Is  a  defendant  responsible  for  any  concrete  sequence 
if  the  prevention  of  that  sequence  was  within  the  purposes  of 
his  duty?  Obviously,  the  answer  prima  facie  should  be  "Yes." 
Otherwise  there  is  an  admission  that  a  remedy  will  be  denied  a 
plaintiff  for  harm  which  by  hypothesis  defendant  owed  him  the 
duty  to  prevent.  Is  there  any  principle,  policy,  or  arbitrary  rule 
within  the  bounds  of  our  inquiry  which  further  limits  responsi- 
bility? The  principles  and  rules  concerning  assumption  of  risk, 
contributory  negligence,  avoidable  consequences,  contributory  ille- 
gality, and  imputable  contributory  fault  (and  many  other  rules 
and  principles)  are  guides  to  a  determination  of  the  existence, 
content,  and  purposes  of  concrete  duties,  and  therefore  do  not 
combat  the  validity  of  our  induction.  Expressions  or  intimations 
to  the  effect  that  it  is  impracticable  for  Courts  to  trace  back 
sequences     to  "remote"  cause  and  that  therefore  "the  law"  arbi- 

37We  do  not  intelligently  blame  a  person  for  an  occurrence  simply 
because  it  was  a  consequence  of  his  morally  wrongful  act  or  omission ; 
but  because  he  ought  to  have  conducted  himself  otherwise  in  order  that 
such  a  consequence  might  have  been  prevented. 

^Justifiable  decisions  burdening  a  wrongdoer  with  the  risk  of  loss 
because  of  his  wrong  will  be  found  either  to  come  within  our  induction 
or  to  fall  without  the  scope  of  our  problem.  But  consider  Stevens  v. 
B.  &  M.   R.   R.    (Mass.   1854)    1    Gray  277. 


36  COLUMBIA  LAW  REVIEW. 

trarily  cuts  short  the  examination  of  the  "chain  of  causation"  at 
the  "proximate  cause,"  are  found  in  the  opinions  of  judges;  but 
in  so  far  as  they  are  advanced  to  indicate  a  principle  limiting  legal 
responsibility,  they  are  merely  unconsidered  paraphrases  of  Lord 
Bacon's  famous  gloss, 

"it  were  infinite  for  the  law  to  consider  the  causes  of  causes 
and  their  impulsions  one  of  another,  therefore  it  contenteth  itself 
with  the  immediate  cause,  and  judgeth  of  acts  by  that  without 
looking  for  any   further  degree," 

which  has  little  value  except  as  a  literary  relic  of  a  famous  man. 
Frequently,  similar  expressions  betray  a  confusion  of  the  princi- 
ples of  "legal  cause"  with  those  underlying  the  requirements  con- 
cerning certainity  of  proof  and  certainty  in  the  measurement  of 
damages.39  The  various  formulated  "rules"  that  are  common  in 
the  opinions  of  judges  and  which  we  shall  have  occasion  to  con- 
sider later,  are  only  attempts  to  distinguish  by  generalizations  the 
consequences  which  fall  within  from  those  which  fall  without  the 
scope  of  a  broken  duty.  My  investigation  has  failed  to  disclose 
a  defensible  decision  inconsistent  with  our  second  induction.40 


3°See   Sedgwick  on  Damages  §§    170-200. 

Cooley  on  Torts  (3rd  Ed.)  Vol.  1,  p.  99  reads  as  follows: 

"The  chief  and  sufficient  reason  for  this  rule  is  to  be  found  in  the  im- 
possibility of  tracing  consequences  through  successive  steps  to  the  remote 
cause,  and  the  necessity  of  pausing  in  the  chain  of  events  at  the  point  be- 
yond which  experience  and  observation  convince  us  we  cannot  press  our 
inquiries  with  safety.  To  the  proximate  cause  we  may  usually  trace  con- 
sequences with  some  degree  of  assurance ;  but  beyond  that  we  enter  a  field 
of  conjecture  where  the  uncertainty  renders  the  attempt  at  exact  conclu- 
sions  futile." 

Does  not  this  betray  a  confusion  of  ideas?  Whenever  a  requisite  to 
maintenance  of  a  plaintiff's  claim  or  any  part  of  it  cannot  be  established 
with  sufficient  certainty,  the  plaintiff  fails  pro  tanto ;  but  because  of  the 
principles  concerning  certainty  of  proof,  not  because  of  any  principle  of 
proximate  cause.  In  all  the  cases  falling  within  the  limits  of  our  problem 
it  is  assumed  that  the  connection  of  cause  and  consequence  has  been  estab- 
lished. There  is  therefore  no  difficulty  of  establishing  facts  with  a  suffi- 
cient degree  of  certainty.  To  say  that  to  attempt  to  trace  the  connection 
of  cause  and  consequence  beyond  the  proximate  cause  is  to  "enter  a  field 
of  conjecture,  where  the  uncertainty  renders  the  attempt  at  exact  conclu- 
sions futile"  is  obvious  error. 

40Cases  concerning  only  the  measurement  of  compensation  or  the  method 
of  remedying  the  wrong  must  be  distinguished  from  those  within  our 
problem.  Also  note  that  in  many  cases  which  might  seem  to  indicate  an 
exception  to  our  induction  on  some  grounds  of  policy,  the  effect  of  the 
decisions  (for  whatever  reasons)  was  either  that  no  relevant  duty  owed 
plaintiff  had  been  violated,  or  that  the  avoidance  of  the  consequence  in 
question  was  not  within  the  scope  of  the  violated  duty.  By  "purposes  of  a 
duty"  is  meant,  of  course,  legal  purposes.  As  legal  duties  are  not  neces- 
sarily coextensive  with  moral  duties,  so  the  scope  of  a  legal  duty  may  vary 
from  the  scope  of  a  similar  moral  duty.  Only  those  purposes  which  the 
Courts  would  vindicate  are  of  importance  in  our  discussion. 
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If  we  agree  without  mistake  that  these  two  generalizations  are 
correct  indications  of  the  law,  we  have  ascertained  the  full  sig- 
nificance of  the  first  division  of  our  problem.  We  shall  know  in 
each  case  what  determination  will  lead  to  a  solution  and  shall  be 
able  to  test  and  criticize  intelligently  results,  proposed  rules,  and 
judicial  opinions.  It  remains  to  inquire  concerning  the  ascertain- 
ment of  the  purposes  of  a  duty  and  the  practicability  of  rules  in 
this  branch  of  the  law. 

(To  be  concluded.)41 

Joseph   W.   Bingham. 

Leland  Stanford,  Jr.,  University. 


In  cases  in  which  the  wrong  involved  is  a  simple  breach  of  contract, 
we  have  a  subsidiary  limiting  principle.  The  duty  of  performing  a  contract 
has  the  immediate  object  of  securing  to  the  obligee  or  beneficiary  the 
subject-matter  of  the  contract.  Beyond  this  obvious  end,  other  purposes 
of  the  obligee  may  be  subserved  by  performance.  Risk  of  loss  is  a  very 
important  item  to  a  contractor  when  he  considers  an  undertaking  or  esti- 
mates the  compensation  which  he  will  demand.  Therefore,  it  is  unfair 
that  the  loss  to  which  a  breach  exposes  him  should  be  increased  because 
of  peculiar  purposes  to  which  performance  might  have  been  turned,  of 
which  he  had  no  reasonable  warning  when  he  entered  into  the  contract. 
This  is  why  the  duty  not  to  commit  a  certain  concrete  breach  does  not 
include  among  its  purposes  the  prevention  of  such  consequences  as  do  not 
usually  follow  such  a  breach,  unless  the  obligor  had  sufficient  warning  of 
them  when  he  entered  into  the  contract.  See  Hadley  v.  Baxendale  (1854) 
9  Exch.  341,  23  L.  J.  (N.  S.)  Exch.  179;  Sedgwick  on  Damages,  §§  144-169. 

"In  the  next  number  of  this  Volume. 


AN  INQUIRY  INTO  THE  POWER  OF  CONGRESS 
TO  REGULATE  THE   INTRA-STATE  BUS- 
INESS OF  INTERSTATE  RAILROADS.1 

That  government  may  lawfully  regulate  the  business  of  com- 
mon carriers  is  a  proposition  not  now  open  to  dispute.  In  the 
exercise  of  this  governmental  power  there  has  arisen  in  the  United 
States  a  condition  which  can  hardly  be  understood  by  those  un- 
acquainted with  our  dual  form  of  government.  We  find  to-day 
the  government  of  the  United  States  undertaking  to  regulate  rail- 
roads as  to  their  interstate  traffic,  and  the  several  States  undertak- 
ing to  regulate  them  as  to  traffic  wholly  within  the  territorial  limits 
of  the  States  respectively.  Obviously,  there  can  be  no  unity  of 
theory,  purpose  or  practice  in  the  separate  governmental  regulation 
of  forty-six  different  States,  and  out  of  this  circumstance  arise 
intolerable  confusion  and  vexation.  Nevertheless,  the  question 
whether  the  Congress  of  the  United  States  has,  under  the  Consti- 
tution, the  power  to  regulate  the  purely  intra-state  business  of  an 
interstate  railroad  is  not  to  be  determined  by  the  convenience  or 
inconvenience  which,  in  practice,  the  one  or  the  other  theory  may 
involve.  The  question  is  distinctly  one  of  constitutional  power. 
In  reflecting  upon  this  important  question,  I  have  reached  the 
conclusion  that  Congress  has  the  constitutional  power  to  regulate 
interstate  railroads  not  only  with  respect  to  their  interstate  busi- 
ness, but  with  respect  to  their  intra-state  business  as  well,  and  thus 
to  bring  such  railroads  wholly  and  exclusively  under  the  regulation 
of  the  national  government.  It  occurred  to  me  that  a  statement 
of  the  grounds  of  that  opinion  might  be  of  interest,  inasmuch  as 
a  contrary  notion  prevails  among  many  judges  and  lawyers,  and, 
perhaps,  a  majority  of  the  bar  will,  at  first  impression,  be  inclined 
to  think  my  views  not  justified  by  authority. 

The  power  of  Congress  to  regulate  railroads  to  any  extent 
rests,  of  course,  on  what  is  known  as  the  Commerce  Clause  of  the 
Constitution  of  the  United   States  :2 

"The  Congress  shall  have  power  *  *  *  to  regulate  com- 
merce with  foreign  nations,  among  the  several  States,  and  with 
the  Indian  tribes." 

1  Paper  read  before  the  Law  School  of  Columbia  University,  Nov.  n, 
1908. 

2Art.  i,  §  8.  Par.  3. 
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It  is  to  be  recollected  that  the  government  of  the  United  States 
is  a  government  of  enumerated  powers,  and  has  only  such  powers 
as  are  granted  in  the  Constitution,  all  other  powers  being  reserved 
to  the  States.  The  grant  of  power  in  the  Commerce  Clause  of  the 
Constitution  is  "to  regulate  commerce  among  the  several  States ;" 
wherefore,  broadly  speaking,  the  power  to  regulate  commerce 
within  a  State  was  not  granted  to  Congress. 

The  term  "commerce"  is  not  denned  in  the  Constitution  itself, 
but  the  Supreme  Court  has  held  it  to  embrace  not  alone  traffic  in 
commodities,  but  also  all  commercial  intercourse,  including  the 
transportation  of  passengers,  and  the  transmission  of  intelligence 
by  the  telegraph  and  the  telephone.  The  power  to  regulate  inter- 
state commerce  has  been  held  by  the  Supreme  Court  to  include  the 
power  to  regulate  the  agency  which  carries  on  the  commercial 
intercourse.  As  early  as  1824  Mr.  Justice  Johnson,  in  his  con- 
curring opinion  in  the  leading  case  of  Gibbons  v.  Ogden3  said  :4 

"Commerce,  in  its  simplest  signification,  means  an  exchange  of 
goods ;  but  in  the  advancement  of  society,  labor,  transportation, 
intelligence,  care,  and  various  mediums  of  exchange,  become  com- 
modities, and  enter  into  commerce ;  the  subject,  the  vehicle,  the 
agent,  and  their  various  operations,  become  the  objects  of  com- 
mercial regulation." 

From  that  day  to  this  it  has  never  been  doubted  that  the  power 
of  Congress  to  regulate  commerce  among  the  several  States  em- 
braces the  power  to  regulate  the  agent,  itself,  which  carries  on 
such  commerce.  The  inquiry  we  are  here  pursuing  is  whether  the 
regulation  of  the  agent  which  Congress  may  constitutionally  ex- 
ercise, must  be  confined  to  regulations  relating  solely  to  so  much 
of  the  business  of  the  agent  as  is  commerce  among  the  several 
States,  leaving  to  the  States,  respectively,  the  sole  power  to  regu- 
late the  agent  with  regard  to  so  much  of  its  business  as  is  commerce 
wholly  within  the  States :  whether  the  agent  which  carries  on  both 
interstate  and  intra-state  commerce  must,  of  necessity,  under  the 
Constitution  remain  subject  to  regulation  in  part  by  the  United 
States,  and  in  part  by  the  government  of  each  State  in  which  it 
may  carry  on  its  business. 

Whatever  confusion  exists  in  the  public  mind  and  in  judicial 
decisions  about  the  subject  seems  to  me  to  arise  out  of  the  failure 
to  differentiate  the  character  of  the  various  agents  engaged  in 

"(1824)  9  Wheat.  1. 
4At  page  229. 
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commerce.  The  agency  which  carries  on  the  commerce  may  be  a 
public  agency,  or  a  private  agency.  Thus,  the  manufacturer  of 
plows,  or  of  any  other  commodity,  or  the  merchant  engaged  in 
buying  and  selling  any  commodity,  whose  business  embraces  trans- 
actions with  citizens  of  more  than  one  State,  may,  within  the 
meaning  of  the  Constitution,  be  an  agency  of  interstate  commerce. 
These,  however,  are  purely  private  agencies  of  interstate  commerce, 
and  the  power  of  regulation  reposed  in  Congress  is  confined  to 
regulating  the  agent  to  the  extent,  and  only  to  the  extent,  that  the 
agent  is  engaged  in  interstate  commerce.  But  where  the  agent 
who  carries  on  the  commerce  is  a  public  agent — a  functionary  of 
government — very  different  considerations  are  involved.  A  rail- 
road company  is  a  public  agency.  It  is  in  a  large  sense  an  arm 
of  government.  If  the  manufacturer  of  plows  needs  a  particular 
lot  of  land  belonging  to  another  person  upon  which  to  build  a 
factory,  he  must  treat  with  the  owner  for  its  purchase,  and,  if 
the  owner  will  not  sell,  the  plow-maker  must  go  without  the  lot. 
There  is  no  power  in  government  to  compel  the  owner  to  sell,  and 
this  is  so  because  the  lot  is  not  required  for  a  public  purpose.  But, 
on  the  other  hand,  if  the  railroad  company  need  the  lot  of  land 
for  a  terminal,  for  a  right  of  way,  or  for  any  other  purpose,  it 
may  acquire  the  lot,  although  the  owner  absolutely  refuses  to 
part  with  it.  Here  the  government  steps  in  and  says  the  railroad 
company  is  a  public  agent,  its  business  is  a  public  business,  and 
the  purpose  for  which  the  land  is  wanted  is  a  public  purpose: — 
wherefore  the  owner  of  the  land  shall  be  compelled  to  give  up  his 
property  in  the  land,  and  allow  it  to  be  transferred  to  the  railroad 
company  upon  the  payment  by  the  railroad  company  of  a  just 
compensation.  This  is  the  exercise  by  government  of  its  power  of 
eminent  domain.  Other  powers  of  government,  such  as  the  taxing 
power,  have  often  been  exercised  in  aid  of  railroad  companies.  All 
this  is  done  upon  the  sole  ground  that  the  railroad  company  is  a 
public  agent,  engaged  in  a  public  business,  and  is  by  so  much  a 
functionary  of  the   government   itself. 

It  is  manifest,  therefore,  that  commerce  may  be  carried  on  by 
a  class  of  agencies  who  are  purely  private  agents,  and  by  another 
class  of  agencies  who  are  public  agents — agents  of  government. 

Having  proceeded  thus  far  it  becomes  necessary  to  point  out 
some  of  the  attributes  of  the  government  of  the  United  States. 
Whilst  the  Federal  government  was  created  by  the  common  consent 
of  the  people  of  the  several  States,  its  functions  are  exercisable 
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in  absolute  independence  of  the  governments  of  the  several  States. 
The  sovereignty  of  the  United  States  is  an  independent  sovereignty. 
Under  the  Constitution  of  the  United  States  there  is  a  National 
Federal  State,  whose  territorial  limits  are  coextensive  with  those 
of  the  aggregate  domain  of  all  the  States  and  Territories  of  the 
United  States.  This  National  Federal  State,  within  its  consti- 
tutional powers,  operates  directly  upon  all  the  citizens  of  the 
United  States,  without  the  necessity  of  employing  to  any  extent 
or  for  any  purpose  any  of  the  functions  of  the  State  government. 
There  is  a  complete  sovereignty  of  the  United  States.  There  is 
a  peace  of  the  United  States.  In  McCulloch  v.  Maryland?  Chief 
Justice  Marshall  said : 

"The  government  of  the  Union,  then,  *  *  *  is  emphatically, 
and  truly,  a  government  of  the  people.  In  form  and  in  substance 
it  emanates  from  them.  Its  powers  are  granted  by  them,  and  are 
to  be  exercised  directly  on  them,  and  for  their  benefit."  6 

"No  trace  is  to  be  found  in  the  Constitution  of  an  intention  to 
create  a  dependence  of  the  government  of  the  Union  on  those  of 
the  States,  for  the  execution  of  the  great  powers  assigned  to  it. 
Its  means  are  adequate  to  its  ends ;  and  on  those  means  alone  was 
it  expected  to  rely  for  the  accomplishment  of  its  ends.  To  impose 
on  it  the  necessity  of  resorting  to  means  which  it  cannot  control, 
which  another  government  may  furnish  or  withhold,  would  render 
its  course  precarious,  the  result  of  its  measures  uncertain,  and 
create  a  dependence  on  other  governments  which  might  disappoint 
its  most  important  designs,  and  is  incompatible  with  the  language 
of  the  Constitution."7 

Mr.  Justice  Brewer,  in  delivering  the  opinion  of  the  Supreme 
Court  in  the  Debs  Case,8  said:9 

"What  are  the  relations  of  the  general  government  to  inter- 
state commerce  and  the  transportation  of  the  mails?  They  are 
those  of  direct  supervision,  control  and  management.  While  under 
the  dual  system  which  prevails  with  us  the  powers  of  government 
are  distributed  between  the  State  and  the  Nation,  and  while  the 
latter  is  properly  styled  a  government  of  enumerated  powers,  yet 
within  the  limits  of  such  enumeration  it  has  all  the  attributes  of 
sovereignty,  and,  in  the  exercise  of  those  enumerated  powers,  acts 
directly  upon  the  citizen,  and  not  through  the  intermediate  agency 
of  the  State." 

B(i8i9)   4  Wheat.  316. 
eAt  page  404. 
7At  page  424. 
•(1895)  158  U.  S.  564. 
9At  page  578. 
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This  complete  independent  sovereignty,  this  Federal  National 
State,  has  under  the  Constitution  plenary  power  to  regulate  com- 
merce among  the  several  States,  which  embraces  the  power  to 
regulate  the  agencies  which  carry  on  such  commerce.  There  is  no 
limitation  upon  this  power  of  regulation  granted  by  the  Consti- 
tution to  the  Federal  National  State.  This  great  power  of  regu- 
lating commerce  among  the  several  States  having  been  expressly 
granted  to  the  National  State,  without  limitation,  the  grant  em- 
braces every  power  requisite  to  the  exercise  of  the  prime  power. 
It  is  said  in  the  Federalist  :10 

"A  Government  ought  to  contain  in  itself  every  power  requisite 
to  the  full  accomplishment  of  the  objects  committed  to  its  care, 
and  the  complete  execution  of  the  trusts  for  which  it  is  responsible, 
free  from  every  control  but  a  regard  to  the  public  good  and  the 
sense  of  the  People." 

Referring  again  to  the  great  leading  case  of  Gibbons  v.  Ogdcn? 
we  find  Chief  Justice  Marshall  employing  this  language  with  refer- 
ence to  the  Commerce  Clause  of  the  Constitution : 

"If,  as  has  always  been  understood,  the  sovereignty  of  Con- 
gress, though  limited  to  specified  objects,  is  plenary  as  to  those 
objects,  the  power  over  commerce  with  foreign  nations,  and  among 
the  several  States,  is  vested  in  Congress  as  absolutely  as  it  would 
be  in  a  single  government,  having  in  its  constitution  the  same  re- 
strictions on  the  exercise  of  the  power  as  are  found  in  the  Consti- 
tution  of  the  United   States."11 

The  power  to  regulate  commerce  among  the  several  States  hav- 
ing been  committed  to  the  United  States  by  the  people  of  the 
United  States,  which  power  includes  the  power  to  regulate  the 
agencies  that  carry  on  such  commerce,  the  United  States  being  an 
independent  sovereignty — a  Federal  National  State — and  a  rail- 
road company  being  a  public  agency — an  arm  of  government — the 
conclusion  that  Congress  has  the  constitutional  power  to  pass  an 
act  incorporating  a  railroad  to  engage  in  interstate  commerce  neces- 
sarily follows :  that  is  to  say,  Congress  has  the  power  to  create  a 
public  agency  to  carry  on  interstate  commerce.  Perhaps  the  most 
notable  instance  of  the  exercise  of  this  power  by  Congress  is 
found  in  the  act  incorporating  the  Union  Pacific  Railroad  Com- 
pany, passed  in  1862.  That  Congress  has  such  power  is  not  now 
open  to  dispute. 

10The   Federalist,   No.   XXX.,    (Dawson's  Ed.)    194. 
"At  page  197. 
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Let  us  proceed  a  step  further :  not  only  has  Congress  the  power 
to  incorporate  a  railroad  company  to  engage  in  interstate  commerce, 
but  it  has  also  the  power  to  grant  to  such  an  incorporated  company 
the  power  of  condemning  private  property  to  the  use  of  the  rail- 
road company,  and  thus  to  allow  the  railroad  company  to  employ 
one  of  the  great  powers  of  the  national  government — the  power 
of  eminent  domain.  When  such  power  is  granted  to  a  railroad 
company,  the  power  is  not  to  be  exercised  through  any  agency  of 
a  State  government,  but  independently  of  any  agency  of  a  State 
government,  and  directly  and  exclusively  under  the  independent 
sovereign  power  of  the  United  States.12 

Having  determined  that  the  United  States  is  an  independent 
and  sovereign  government,  with  respect  to  the  powers  confided  to 
it  by  the  Constitution;  that  the  Constitution  granted  to  the  Con- 
gress of  the  United  States  the  power  to  regulate  commerce  among 
the  States,  which  includes  the  power  to  regulate  the  agencies  carry- 
ing on  such  commerce ;  that  a  railroad  company  is  a  public  agency 
— an  arm  of  government ;  that  the  Congress  of  the  United  States 
may  create  a  railroad  company  to  engage  in  interstate  commerce, 
and  grant  to  it  the  power  of  condemning  private  property  for  its 
use,  we  are  prepared  to  proceed  with  the  inquiry  whether  the 
public  agency  engaged  in  both  interstate  and  intra-state  commerce, 
is  in  any  wise  different  from  the  private  agency,  similarly  engaged, 
and  whether  both  alike  must  remain  subject  to  regulation  in  part 
by  the  United  States,  and  in  part  by  the  government  of  each  State 
in  which  they  may,  respectively,  carry  on  their  business.  That 
the  private  agency  of  interstate  commerce  must  remain  under  such 
dual  control,  there  can  be  no  doubt.  But  that  is  not  true  of  the 
public  agency,  because  the  public  agency  is  a  functionary  of  gov- 
ernment. Of  what  government  is  the  interstate  railroad  company 
a  functionary?  Manifestly,  it  is  a  functionary  of  the  independent 
sovereign  National  State — the  government  of  the  United  States. 

Whenever  a  public  agency  falls  within  the  sovereignty  of  a 
State  government,  it  is  an  agency  of  that  government,  and  the 
power  of  regulation  rests  wholly  with  the  State  government,  with- 
out the  possibility  of  the  slightest  interference  from  the  govern- 
ment of  the  United  States,  unless  the  exercise  of  the  power  of 
regulation  by  the  State  violates,  in  practice,  some  right  guaranteed 
by  the  Federal  Constitution. 

"You  will  find  these  principles  firmly  established  by  the  opinions  of  the 
Supreme  Court  in  the  cases  of  Kohl  et  al.  v.  United  States  (1875)  91  U. 
S.  367;  Luxton  v.  North  River  Bridge  Company  (1894)    T53  U.  S.  525. 
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On  the  other  hand,  whenever  a  public  agency  falls  within  the 
sovereignty  of  the  United  States,  Congress  has  plenary  power  of 
regulation  without  the  possibility  of  the  slightest  interference  by 
any  State  government. 

So  long  as  a  railroad  company  owns  and  operates  lines  of 
railroad  wholly  within  the  territorial  limits  of  a  single  State,  and 
does  not  engage  in  interstate  commerce,  the  government  of  that 
State  has  the  exclusive  power  of  regulation  in  every  respect  in 
which  a  government  may  exercise  such  power.     But  the  moment 
its  lines  of  railroad  cross  the  State  boundary,  and  enter  into  the 
territory  of  another  State,  and  the  company  carries  on  interstate 
commerce,  the  sovereignty  with  respect  to  governmental  regulation 
instantly  shifts  to  the  government  of  the  United  States,  and  that 
government  has  the  full  power  of  regulation  with  respect  to  all 
the  operations  of  the  company,  whether  interstate  or  intra-state 
operations.     In  other  words,  in  the  one  case  the  carrier  is  a  func- 
tionary of  the  State  government  and,  as  such,  subject  to  State 
regulation;  in  the  other  case  the  carrier  is  a  functionary  of  the 
government  of  the  United  States  and,  as  such,  subject,  potentially, 
to  exclusive  regulation  by  the  government  of  the  United  States. 
It  is  monstrous  that  two  separate  independent  governments  should 
at  the  same  time  have  the  power  of  regulating,  independently,  the 
same    public    agency,   although   the    spheres   of    regulation    cover 
separate  classes  of  business.     It  is  intolerable  to  suppose  that  the 
sovereign  Nation — the  United  States — may  not  in  every  phase  and 
aspect    control    and    regulate    its   own    functionaries   without   the 
slightest  let  or  hindrance  from  any  State  government.     It  is  in- 
compatible with  the  sovereignty  of  the  United  States  that  any  other 
government  should  have  the  absolute  independent  power  of  control- 
ling to  any  extent  or  in  any  way  any  of  the  agencies  of  the  govern- 
ment of  the  United  States.    Sovereignty  implies  at  least  the  power 
of   full  control  of  all   government  agencies  without  any  outside 
interference.     If  the  power  be  denied  to  the  government  of  the 
United  States  to  control  its  own  agencies  to  every  extent  and  in 
every  way  in  which  such  agencies  may  be  controlled  by  government, 
then  the  sovereignty  of  the  government  of  the  United   States  is 
thereby  denied. 

Vattal  thus  defines  a  sovereign  state:13 

"Every  nation  that  governs  itself,   under  what   form  soever, 
without  dependence  on  any  foreign  power,  is  a  Sovereign  State. 

"Vattel,   Law  of  Nations    (Chitty's  Ed.)    2. 
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Its  rights  are  naturally  the  same  as  those  of  any  other  State.  Such 
are  the  moral  persons  who  live  together  in  a  natural  society,  sub- 
ject to  the  law  of  nations.  To  give  a  nation  a  right  to  make  an 
immediate  figure  in  this  grand  society,  it  is  sufficient  that  it  be  really 
sovereign  and  independent,  that  is,  that  it  govern  itself  by  its  own 
authority  and  laws." 

Judge  Story's  definition  of  "sovereignty"  is  as  follows  :14 

"By  'sovereignty'  in  its  largest  sense  is  meant,  supreme,  abso- 
lute, uncontrollable  power,  the  jus  summi  imperii,  the  absolute 
right  to  govern." 

Again  let  it  be  said  that  the  government  of  the  United  States 
is  a  sovereign  National  State.  When  it  comes  to  the  granted 
powers  of  government,  and  the  agencies  of  government  growing 
out  of  or  arising  under  the  granted  powers,  there  is  no  duality 
under  the  Constitution.  In  some  quarters  there  is  concurrent 
jurisdiction  or  power,  but  whenever,  in  such  cases,  the  United 
States  assumes  jurisdiction  or  acts  in  the  premises,  then  there  is 
an  end  of  State  jurisdiction  and  State  power.  The  Constitution 
and  laws  of  the  United  States  are  the  supreme  law  of  the  land. 

The  several  States  now  have  power  to  regulate  the  Federal 
agency  with  respect  to  its  intra-state  State  traffic,  only  because 
Congress  has  not  yet  seen  fit  to  exercise  its  full  powers.  Whenever 
Congress  shall  fully  occupy  the  entire  scope  of  its  powers,  all 
State  statutes  regulating  the  intra-state  traffic  of  interstate  rail- 
roads will  be  instantly  suspended,  and  all  governmental  friction 
resulting  from  diverse  and  inconsistent  legislation  will  be  avoided. 

It  is  wholly  unimportant  in  the  application  of  the  principles 
here  stated  whether  the  interstate  railroad  company  is  incorporated 
under  State  laws  or  by  act  of  Congress ;  in  either  case  it  is  equally 
an  agency  of  the  government  of  the  United  States,  because  it  is 
an  agency  of  interstate  commerce,  over  which  Congress  has  the 
power  of  regulation.  The  power  of  Congress  to  control  the 
instrumentality  is  not  dependent  upon  the  mode  in  which  the 
instrumentality  was  created.16 

Up  to  this  time,  except  in  the  case  of  the  original  Employers' 
Liability  Act,  Congress  has  enacted  no  legislation  regulating  inter- 
state carriers  with  respect  to  their  intra-state  business.    The  Inter- 

"Story  on  the  Constitution,  §  207. 

"This  proposition  is  fully  established  by  the  decisions  of  the  Supreme 
Court  in  the  cases  of  Hale  v.  Henkel  (1906)  201  U.  S.  43;  The  Northern 
Securities  Case  (1904)  193  U.  S.  197;  and  New  York,  New  Haven  R.  R. 
v.  Interstate  Com.  Com.   (1906)  200  U.  S.  361. 
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state  Commerce  Act  in  its  terms  excluded  from  its  operation  the 
business  of  interstate  carriers  done  wholly  within  a  State,  and, 
likewise,  all  other  legislation  of  Congress  relating  to  this  subject, 
except  in  the  instance  above  referred  to,  expressly  related  only  to 
the  interstate  business  of  interstate  carriers.  Under  these  condi- 
tions the  Supreme  Court  has  held  that  the  States,  respectively,  have 
the  power  to  regulate  interstate  carriers  as  to  their  intra-state 
business,  not  at  all  because  Congress  has  not  power  to  regulate 
them  in  that  regard,  but  solely  because  Congress  has  not  under- 
taken to  do  so.  While  the  Federal  power  lies  dormant,  the  States 
have  the  power,  but  this  power  is  instantly  suspended  the  moment 
Congress  acts.16 

In  Reagan  v.  Mercantile  Trust  Co.,11  it  was  contended  that  the 
State  of  Texas  had  no  power  to  regulate  the  business  of  the  Texas 
&  Pacific  Railway  Company,  done  wholly  within  that  State,  solely 
on  the  ground  that  the  Railroad  Company  was  incorporated  by  act 
of  Congress.  In  other  words,  the  contention  was  that  inasmuch 
as  Congress  had  created  the  agency  of  interstate  commerce,  by 
incorporating  the  Company,  therefore  the  State  of  Texas  was 
without  power  to  regulate  the  Company  with  respect  to  its  business 
done  wholly  within  that  State.  The  Supreme  Court  held  that  the 
mere  fact  that  the  Company  was  incorporated  by  act  of  Congress 
did  not  deprive  the  State  of  Texas  of  the  power  to  regulate  the 
business  of  the  Company  done  wholly  within  that  State,  for  there 
was  nothing  in  the  act  of  Congress  indicating  an  intent  to  remove 
the  Company  from  State  regulation.  The  opinion  concedes, 
although  it  may  be  said  that  the  concession  was  for  the  sake  of 
argument,  that  Congress  had  the  power  to  remove  the  corporation 
in  all  its  operations  from  the  control  of  the  State.  It  cannot  be 
said  that  this  case  absolutely  decides  the  proposition  that  Congress 
had  the  constitutional  power  to  regulate  the  Texas  &  Pacific 
Railway  Company  with  respect  to  its  business  done  wholly  within 
the  State  of  Texas,  but  it  is  certain  that  the  case  does  not  decide 
that  Congress  did  not  have  such  power ;  and  the  decision  was  made 
to  turn  on  the  fact  that  Congress  had  not  provided  in  the  act  of 
incorporation  for  the  regulation  of  such  business. 

In  the  later  case  of  Smyth  v.  Ames,18  the  Supreme  Court  was 

"This  principle  is  illustrated  in  the  opinion  of  Chief  Justice  Marshall 
in  Willson  v.  The  Blackbird  Creek  Marsh  Co.  (1829)  2  Peters  245,  and 
in  numerous  subsequent  decisions  of  the   Supreme   Court. 

"(1894)    154  U.  S.  413. 
"(1898)   169  U.  S.  466. 
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called  on  to  decide  whether  the  State  of  Nebraska  had  the  power 
to  regulate  the  rates  to  be  charged  by  the  Union  Pacific  Railway 
for  the  transportation  of  freight  on  its  lines  between  points  within 
the  State  of  Nebraska.  The  Union  Pacific  Company  is  a  corpora- 
tion formed  by  the  consolidation  of  several  companies  under  the 
authority  of  acts  of  Congress,  one  of  the  constituent  companies 
being  the  Union  Pacific  Railroad  Company  incorporated  by  the 
act  of  Congress  of  July  i,  1862.  It  was  contended  that  certain 
language  employed  in  the  act  of  Congress  relating  to  earnings, 
expenditures,  and  rates,  should  be  construed  as  a  reservation  by 
Congress  to  itself  of  the  exclusive  control  of  rates,  interstate  and 
local,  to  be  charged  by  the  Union  Pacific  Railroad.  Manifestly,  if 
Congress  had  no  constitutional  power  to  make  such  a  reservation, 
it  would  be  idle  to  enter  upon  an  extended  analysis  of  the  act  to 
determine  whether  such  reservation  was  intended  to  be  made. 
Nevertheless,  the  Supreme  Court  carefully  construed  the  act  and 
determined  that  Congress  did  not  intend  to  reserve  to  itself  the 
exclusive  power  of  controlling  local  rates.  In  concluding  this 
subject,  the  Court  said:19 

"On  the  contrary,  the  better  interpretation  of  the  act  of  July 
1,  1862,  is  that  the  question  of  rates  for  wholly  local  business  was 
left  under  the  control  of  the  respective  States  through  which  the 
Union  Pacific  Railroad  might  pass,  with  power  reserved  to  Con- 
gress to  intervene  under  certain  circumstances  and  fix  the  rates 
that  the  corporation  could  reasonably  charge  and  collect.  Congress 
not  having  exerted  this  power,  we  do  not  think  that  the  national 
character  of  the  corporation  constructing  the  Union  Pacific  Rail- 
road stands  in  the  way  of  a  State  prescribing  rates  for  transport- 
ing property  on  that  road  wholly  between  points  within  its  terri- 
tory. Until  Congress,  in  the  exercise  either  of  the  power  specifi- 
cally reserved  by  the  eighteenth  section  of  the  act  of  1862,  or  of 
its  power  under  the  general  reservation  made  of  authority  to  add 
to,  alter,  amend  or  repeal  that  act,  prescribes  rates  to  be  charged 
by  the  railroad  company,  it  remains  with  the  States  through  which 
the  road  passes  to  fix  rates  for  transportation  beginning  and  ending 
within  their  respective  limits." 

This  opinion  of  the  Supreme  Court  does  hold,  in  effect,  that 
Congress  had  the  power  when  it  passed  the  act  incorporating  the 
Union  Pacific  Railroad  Company,  to  reserve  to  itself  the  right  to 
regulate  the  rates  for  transporting  property  between  points  within 
a  State,  and  that  Congress  has  the  power  whenever  it  wishes  to 
exercise  this  reserved  right,  and  to  regulate  such  rates.    The  case. 

"At  page  522. 
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therefore,  holds  that  Congress  has  the  constitutional  power  to  in- 
corporate an  interstate  railroad  company,  and  provide  for  the 
regulation  of  rates  to  be  charged  by  the  company  for  the  transpor- 
tation of  property  between  points  within  a  State. 

It  has  been  shown  that  the  Supreme  Court  has  held  distinctly 
that  the  mode  of  creating  an  instrumentality  of  interstate  commerce 
in  no  fashion  affects  the  power  of  the  Federal  government  to 
regulate  it;  that  this  power,  under  the  Constitution,  exists  in  the 
Federal  government  equally  in  the  case  where  the  instrumentality 
is  created  by  the  Congress  of  the  United  States.  Wherefore,  the 
conclusion  results  that  Congress  has  the  constitutional  power  to 
regulate  all  interstate  railroads  with  respect  to  their  intra-state 
business,  as  well  as  with  respect  to  their  interstate  business ;  and 
this  on  the  ground  that  such  railroads  are  public  functionaries 
and  agents  of  the  Federal  government. 

It  will  be  observed  that  all  I  have  said  is  made  to  relate  to 
railroads  only,  and  not  to  common  carriers  indiscriminately.  I 
apprehend  that  there  may  be  interstate  common  carriers  who  are 
not  in  the  sense  I  have  pointed  out  public  agents,  carriers  in  whose 
interest  government  may  not  constitutionally  exercise  any  of  its 
prime  functions,  such  as  the  power  of  eminent  domain,  or  the 
taxing  power.  The  law  of  common  carriers  had  its  origin  at  a 
time  when  railroads  were  unknown  and  undreamt  of.  Such  car- 
riers, although  in  some  measure  subject  to  governmental  regulation, 
may  not  be  public  agents  in  the  sense  in  which  the  railroad  com- 
pany is  a  public  agent.  They  may  not  be  a  part  of  the  government, 
as  are  railroad  companies. 

The  act  of  Congress  known  as  the  Interstate  Commerce  Act 
was  made  exclusively  applicable  to  common  carriers  engaged  in 
the  transportation  of  passengers  or  property  wholly  by  railroad, 
or  partly  by  railroad  and  partly  by  water,  when  both  are  used 
under  a  common  control,  management  or  arrangement  for  a  con- 
tinuous carriage  or  shipment.  The  act  expressly  excluded  any 
application  of  its  provisions  to  business  done  by  a  railroad  com- 
pany wholly  within  one  State  This  act  of  Congress  may,  there- 
fore, be  regarded  as  a  strictly  railroad  law,  applicable  only  to  the 
interstate  business  of  interstate   railroads. 

The  act  of  Congress  of  June  II,  1906,  commonly  called  the 
Employers'  Liability  Act,  was  not  confined  in  its  operation  to  rail- 
road companies,  but,  broadly,  to  all  common  carriers  engaged  in 
interstate   commerce.     Thus,   the   act   embraced   all   persons   and 
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corporations  engaged  in  interstate  commerce,  howsoever  the  busi- 
ness may  be  carried  on.  Its  provisions  seemed  to  apply  not  only 
to  employees  engaged  in  the  interstate  business  of  the  carrier,  but 
also,  to  employees  engaged  strictly  in  the  intra-state  business  of 
the  carrier :  that  is  to  say,  to  all  employees  of  the  carrier,  indis- 
criminately. 

In  the  cases  of  Hozvard  v.  Illinois  Central  Railroad  Company, 
and  Brooks,  &c,  v.  Southern  Pacific  Company,20  the  Supreme 
Court  on  January  6th,  1908,  held  the  act  of  June  II,  1906,  un- 
constitutional. The  opinion  of  the  Court  was  delivered  by  Mr. 
Justice  White,  and  concurred  in  by  Mr.  Justice  Day.  Mr.  Jus- 
tice Peckham  wrote  a  separate  concurring  opinion,  and  in  this 
separate  opinion  Chief  Justice  Fuller  and  Mr.  Justice  Brewer 
joined.  Mr.  Justice  Moody,  Mr.  Justice  Harlan  and  Mr.  Justice 
Holmes  each  wrote  separate  dissenting  opinions,  and  Mr.  Justice 
McKenna  concurred  in  the  dissenting  opinion  of  Mr.  Justice  Har- 
lan. The  judgments  of  the  lower  courts  were  that  the  act  was 
unconstitutional.  The  Supreme  Court  affirmed  these  judgments, 
five  of  the  Justices  holding  the  view  that  the  act  was  unconstitu- 
tional, and  four  holding  the  view  that  it  was  constitutional. 

This  case  can  hardly  be  said  to  be  an  authority  against  the 
proposition  that  Congress  has  power  to  regulate  interstate  rail- 
road companies,  in  every  respect  in  which  they  may  be  regulated 
by  government,  both  with  regard  to  their  interstate  and  intra- 
state business.  It  is  true  that  Mr.  Justice  Moody  made  the  follow- 
ing statement  in  the  dissenting  opinion  delivered  by  him  :21 

"At  the  threshold  I  may  say  that  I  agree  that  the  Congress  has 
not  the  power  directly  to  regulate  the  purely  internal  commerce  of 
the  States,  and  that  I  understand  that  to  be  the  opinion  of  every 
member  of  the  court." 

This  must  be  regarded  as  a  broad  statement  of  a  general  rule 
applicable  to  commerce  carried  on  by  private  agencies.  It  cannot 
be  regarded  as  denying  to  the  government  of  the  United  States  the 
exclusive  power  to  regulate  its  own  governmental   functionaries. 

An  analysis  of  the  several  opinions  and  dissenting  opinions  of 
the  Justices  of  the  Supreme  Court  in  this  case  would  unduly  pro- 
long this  discussion,  and  I  must  content  myself  with  the  suggestion 
that  the  case  cannot  be  justly  regarded  as  authority  against  the 
proposition  which  I  have  endeavored  to  maintain. 

"(Sub.  nom.)   The  Employers'  Liability  Cases    (1908)   207  U.  S.  463. 
"At  page  505. 
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Upon  the  grounds  which  I  have  outlined  I  believe  Congress  has 
power  under  the  Constitution  to  regulate  interstate  railroad  com- 
panies in  every  respect  in  which  they  may  be  lawfully  regulated 
by  any  government. 

The  rapid  evolution  and  practice  of  governmental  regulation 
in  its  application  to  our  railroad  systems  has  reach  the  point 
where  it  is  necessary,  in  order  to  avoid  the  disastrous  confusion 
which  results  from  diverse  independent  legislation  of  the  several 
States,  that  the  Congress  of  the  United  States  should  exercise  its 
full  power  of  regulation,  and  enact  such  legislation  as  may  be 
needful  to  remove  interstate  railroads  from  all  State  regulation. 

David  W.  Fairleigh. 
Louisville,   Ky. 


DOES    THE    COURT     EVER    WRITE    A   WILL 
FOR  THE  TESTATOR? 

A  recent  text-book  on  "Wills"  says  (and  the  remark  has  a 
familiar  sound)  : 

"In  construing-  a  will  the  court  has  no  intention  to  make  a  will 
for  the  testator,  or  to  attempt  to  improve  upon  the  will  which  the 
testator  actually  made."1 

Occasionally  one  comes  across  an  opinion  where  the  learned 
Justice  asseverates  that  the  court  cannot  sustain  an  interpreta- 
tion asked  for,  because  to  do  so  would  be  not  to  construe  the  will, 
but  to  write  one — "and  this  the  court  cannot  do."  Lawyers  are 
aware  that  no  such  power  dwells  in  any  court;  but,  after  all,  is  it 
absolutely  correct  to  declare  of  courts  that  they  are  never  guilty  of 
doing  this  very  thing? 

Our  purpose  in  the  present  article  is  to  set  on  foot  an  enquiry 
as  to  whether  judges  engaged  in  the  task  of  construing  a  testator's 
language  do  not  actually  work  out,  in  some  instances,  a  result 
which  amounts  to  little  else  than  giving  efficacy  to  the  court's  own 
idea  of  what  the  testator  probably  would  approve,  although  as  a 
matter  of  fact  such  is  not  his  will.  We  do  not  mean  to  ask  if  a 
court  (even  of  the  highest  reputation)  does  not  at  times  fall  into 
error.  We  are  seeking  to  discover  whether  it  be  not  a  fact  that 
judges  not  infrequently  have  substituted  their  own  conception  in 
place  of  that  which  the  testator  must  have  entertained,  so  that  to  all 
intent  and  purpose  they  are  writing  a  will  for  him.  We  do  not 
wish  to  intimate — we  take  leave  to  protest — that  any  judge  ever 
avowedly  does  so.  What  we  do  observe  is,  that  during  the  process 
of  getting  at  the  intention  of  a  testator,  the  judicial  examiner  is 
seen  at  times  to  drift  away  from  what  the  testator  has  written. 
Wigmore  calls  attention  to  a  remark  of  Dallas,  C.  /.,  in  Pocock  v. 
Lincoln,2  to  the  effect  that  "if  not  in  a  majority  of  wills,  yet  cer- 
tainly in  a  great  number,  the  construction  is  contrary  to  the  proba- 
ble intent.3 

'"A  Concise  Treatise  on  the  Law  of  Wills,"  by  William  Herbert 
Page  (1901)  P-  537- 

2(i82i)  3  B.  &  B.  27,  46. 

3Wigmore,  Evidence  (Vol.  IV)  p.  3478. 
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It  is  not  necessary  to  explain  that  what  we  are  about  to  state 
is  set  down  in  no  spirit  of  animadversion.  We  have  no  particular 
court  and  no  special  case  in  mind.  We  are  merely  indulging  in  a 
little  speculation  as  to  whether  the  profession  realizes  that  the 
courts  do,  as  a  matter  of  fact,  now  and  then  write  a  will,  although 
they  take  pains  to  assure  us  that  they  have  neither  the  power  nor 
the  wish  so  to  do. 

We  disclaim,  of  course,  possessing  any  special  gift  of  insight 
into  the  workings  of  the  judicial  mind.  Never  having  occupied 
a  seat  upon  the  bench,  we  have  no  secrets  of  the  consultation-room 
in  our  keeping.  By  what  successive  steps  in  a  given  case  the 
judges  arrive  at  their  decision,  we  know  not.  We  can  only  do 
what  the  profession  generally  does — base  a  surmise  upon  what  a 
study  of  the  opinion,  in  the  light  of  argument  from  counsel,  shall 
chance  to  reveal. 

Happening  of  late  to  be  interested  in  the  subject  of  the  judicial 
interpretation  of  wills,  we  fell  to  contemplating  the  environment 
under  which  a  court  of  last  resort  commonly  proceeds  in  order  to 
settle  a  dispute  arising  over  the  meaning  of  words  employed  by  a 
testator.  Inasmuch  as  the  Society  for  Psychical  Research  has  not 
as  yet  made  it  possible  to  obtain  an  explanation  from  the  testator 
himself,  parties  of  antagonistic  interests,  who  conceive  themselves 
entitled  to  share  in  the  estate  of  the  deceased,  are  still  compelled 
to  ask  the  court  to  tell  them  what  the  "sound  and  disposing  mind" 
was  thinking  of  when  it  put  on  paper  the  terms  that  have  brought 
on  a  controversy. 

The  testator,  let  it  be  remembered,  enjoyed  in  his  lifetime  no 
natural  right  to  determine  what  should  become  of  his  estate  after 
death.  The  right  to  make  a  will  is  conferred  by  statute.  The 
right  of  the  heir-at-law  and  the  next-of-kin  to  inherit  where  there 
is  no  will  is  just  as  firmly  fixed  by  the  law.  Whoever  would  exer- 
cise the  privilege  of  giving  away  his  property  by  a  last  will  and 
testament  must  conform  to  all  the  conditions  that  the  legislature 
has  seen  fit  to  impose.  The  instrument  must  be  in  writing,  duly 
signed  and  witnessed.  Surely,  it  is  no  hardship  for  him  who 
desires  to  change  the  devolution  of  his  property  upon  his  decease 
from  his  heirs  or  next-of-kin,  to  be  required  to  specify  in  plain 
and  simple  words  that  which  it  is  his  wish  shall  be  done  with  it. 

To  be  plain  and  simple  of  speech,  however,  is  not  easy.  Many 
a  well-educated  person  is  unable  to  say  what  he  means  so  readily 
as  can  the  man  who  is  not  even  able  to  write  his  name.    The  law 
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is  lenient  in  respect  to  infelicity  of  wording;  is  tolerant  of  an  ob- 
scurity of  meaning.  Wills  are  often  drawn  up  and  executed  in 
haste.  Many  wills  are  written  by  persons  who  have  never  known 
how  to  express  themselves  with  either  clearness  or  precision.  The 
law,  therefore,  says  that  a  testator's  wishes,  if  not  aimed  at  what 
is  illegal  in  character,  shall  be  carried  into  effect,  wherever  the 
court  can  be  reasonably  assured  of  what  those  wishes  are. 

The  troublesome  question  presents  itself,  what  did  J.  S.  mean 
by  employing  this  language?  Ready  enough  would  be  the  an- 
swer, were  the  judge  at  liberty  to  announce  that  J.  S.  meant  what 
he  (the  judge)  would  have  done  had  he  been  J.  S.  A  first  step 
is  to  ascertain  who  J.  S.  was,  and  what  position  he  occupied  toward 
the  rest  of  mankind  when  he  signed  his  name  to  his  last  will.  As 
the  court  is  led  often  to  remark,  we  are  to  put  ourselves  as  far  as 
possible,  in  the  place  of  J.  S.  at  the  date  when  he  executed  the  in- 
strument in  question. 

Much  is  heard  by  the  layman  about  the  "intention  of  the  testa- 
tor." It  is  a  phrase  in  constant  use.  Nothing  sounds  more  cheer- 
ing than  the  words  "the  testator's  intention  is  the  pole-star."  At 
first  blush  it  looks  simple  enough.  All  one  has  to  do,  it  appears, 
is  to  see  what  the  testator  intended  and  follow  out  his  directions. 
Unfortunately,  in  the  case  at  bar,  the  testator,  or  the  lawyer  who 
prepared  the  will,  had  managed  to  jumble  things  together  in  such 
confusion  that  it  becomes  a  puzzle  to  guess  what  in  the  world  can 
be  the  true  meaning.  Let  us  suppose,  however,  that  the  language 
under  review  is  fairly  intelligible,  and  yet  not  certain.  More  or 
less  doubt,  we  perceive,  attaches  to  some  portions  of  the  will. 
How  is  that  doubt  to  be  dispelled  ? 

In  all  causes  alike,  no  matter  what  may  be  the  nature  of  the 
question  involved,  the  judge  strives  to  do  exact  justice  to  the  par- 
ties. When  the  record  is  made  up  there  shall  not  be  a  scintilla  of 
favor  shown  to  one  side  more  than  to  the  other.  The  judge  makes 
an  honest  effort  (in  which  he  generally  succeeds)  to  pass  upon  the 
question  in  his  own  mind  just  as  if  it  had  been  presented  in  the 
abstract.  Never  has  a  happier  expression  been  given  to  this  foun- 
dation principle  than  is  contained  in  the  words  of  Rufus  Choate, 
in  his  famous  speech  upon  the  question  before  the  Massachusetts 
Constitutional  Convention,  as  to  the  election  of  judges : 

"He  shall  know  nothing  about  the  parties,  everything  about 
the  case.  He  shall  do  everything  for  justice;  nothing  for  himself; 
nothing  for  his  friends  ;  nothing  for  his  patron ;  nothing  for  his 


54  COLUMBIA  LAW  REVIEW. 

sovereign    *    *    *    To  be  honest,  to  be  no  respecter  of  persons  is 
not  yet  enough.     He  must  be  believed  such."4 

All  this  is  so  much  a  matter  of  course  that  perhaps  it  has  been 
superfluous  to  mention  it. 

In  one  respect,  a  case  involving  the  construction  of  a  will 
differs  from  other  classes  of  cases.  The  procedure  is  chiefly  con- 
fined to  an  enquiry  into  facts.  It  seeks  explanation  of  a  set  of 
words  whose  precise  counterpart,  under  exactly  similar  conditions 
of  time,  place  and  parties  interested,  is  almost  impossible  of  recur- 
rence. From  such  effort  on  the  part  of  the  court,  there  is  absent 
that  wholesome  restraint  which  grows  out  of  the  circumstance  that 
the  decision  about  to  be  rendered  may  become  a  precedent.  We 
term  the  restraint  "wholesome,"  because  it  not  only  acts  as  a  cau- 
tion, but  serves  to  narrow  the  field  wherein,  for  the  time  being, 
the  court  moves  in  the  performance  of  its  duty.5  This  restraint  is 
to  a  large  extent,  if  not  entirely,  removed  when  the  court  sees  that 
whichever  way  it  shall  decide  the  pending  cause,  no  one  is  likely 
to  be  affected  other  than  the  parties  to  the  record.  The  duty  that 
the  judges  have  in  hand,  in  construing  the  meaning  of  a  will,  leads 
them  into  the  field  of  speculation.  Whatever  conclusion  they 
reach,  their  finding  will  probably  never  be  cited  as  authority.6  As 
a  result  we  find  in  this  class  of  cases  a  freedom  of  action  which 
more  than  once  has  led  to  a  decision  by  no  means  satisfactory  in 
point  of  logical  reasoning. 

A  keen-sighted  and  learned  text-writer,  who  has  permitted 
himself  to  indulge  in  a  rather  free  criticism  of  decisions  (partly  no 
doubt  because  having  long  sat  with  distinction  upon  the  bench,  he 
had  gathered  from  experience  a  knowledge  of  how  easy  it  is  to 
fall  into  error)  has  remarked  of  cases  that  deal  with  the  subject 
of  uncertainty  in  the  language  of  wills,  that  they  are  "liable  to  be 

4Not  long  since  a  distinguished  member  of  the  Supreme  Court  of  the 
United  States  told  me  that  when  he  takes  up  a  case  in  conference  it  is  no 
unusual  thing  for  him  to  have  forgotten  who  were  the  counsel  that  had 
argued  it ;  more  than  once  it  has  happened  where  a  point  of  very  great 
interest  was  up  for  decision  he,  thinking  only  of  the  law  question  involved, 
had  lost  all  memory  of  the  names  of  the  parties  to  the  record. 

""The  late  Mr.  Justice  Strong  of  the  Supreme  Court  of  the  United 
States  once  said  in  reply  to  a  question  of  mine  as  to  expressions  he  had 
used  in  a  leading  case  upon  the  subject  of  the  assignment  of  claims  against 
the  United  States — "a  judge,  you  know,  has  to  write  his  opinion  in  a 
strait-jacket." 

"Says  Dunning  (Lord  Ashburton)  with  a  frankness  perhaps  uncalled 
for:  "The  nonsense  of  one  man  can  furnish  no  rule  for  understanding  the 
nonsense  of  another."  The  expression  is  used  by  Hawkins,  Principles 
of  Legal  Interpretation,  printed  in  the  Appendix  of  Thayer's  Preliminary 
Treatise  on  Evidence  at  the  Common  Law,  p.  604,  note,  where  Professor 
Thayer  furnishes  the  citation. 
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determined  very  much  upon  the  taste  or  whim  of  the  court."7  This 
stricture,  it  is  to  be  noted,  was  passed  many  years  ago.  Anciently 
the  courts  in  treating  of  these  cases  indulged  themselves  in  a  lati- 
tude that  would  now  be  deemed  extraordinary.  Our  author  con- 
tinuing informs  us  that  there  exists  a 

"very  general  feeling  in  all  judicial  tribunals  whether  in  this  coun- 
try or  in  England,  that  the  earlier  decisions  upon  this  point  were 
many  of  them  unreasonable  and  indefensible,  and  not  a  few  of  them 
verging  very  closely  upon  the  ludicrous  and  the  absurd."8 

Where  a  testator  undertakes  to  give  money  to  a  public  charity 
it  is  apparent  that  there  may  be  more  or  less  danger  of  influences 
that  affect  the  occupant  of  the  bench  all  unconsciously  in  a  direc- 
tion which  does  credit  to  the  heart  while  not  strictly  responsive  to 
the  demands  of  a  cold,  inexorable  logic.  This  is  the  class  of  cases, 
we  are  led  to  suspect,  where  courts  are  most  apt,  if  at  all,  to  write 
a  will  for  the  testator. 

Do  courts  actually  yield  to  a  temptation  of  this  description  in 
causes  where  the  upholding  of  a  bequest  to  charity  is  at  stake  ?  To 
put  the  question  in  another  form :  Does  the  heir-at-law  receive  at 
the  hands  of  the  court  precisely  the  same  consideration  as  does  the 
benevolent  institution  which  it  was  the  cherished  purpose  of  a  tes- 
tator to  endow  ?  Theoretically,  to  each  party  are  accorded  his  full 
legal  rights.  The  scales  are  held  in  perfect  balance.  We  are  per- 
suaded, as  is  every  lawyer,  that  practically,  also,  the  two  parties  are 
treated  precisely  alike.  That  a  court  ex  indnstria  writes  a  new 
will  for  a  testator  nobody  believes.  That  a  bias,  more  or  less 
strong,  exists  in  favor  of  sustaining,  if  possible,  a  public  charitv  to 
the  exclusion  of  the  heir-at-law,  few  practitioners  of  experience 
are  likely  to  deny.  Strictly  speaking,  a  court  of  justice  favors 
nobody.  In  the  eye  of  the  law,  and  in  the  disposing  mind  of  the 
judge,  the  heir  is  regarded  with  exactly  the  same  measure  of  re- 
spect and  consideration  as  the  most  deserving  charity. 

And  yet,  as  he  looks  through  the  reports,  one  will  find  such 
observations  as  the  following,  which  comes  from  a  judge  who  is 
speaking  of  gifts  to  charitable  uses.     Courts,  he  says, 

"give  effect  to  them  where  it  is  possible  to  do  so  consistent  with 
rules  of  law,  and  to  that  end  the  most  liberal  rules  the  nature  of  the 
case  would  admit  of  within  the  limits  of  ordinary  chancery  jurisdic- 
tion will  be  resorted  to,  if  necessary."9 

TII.  Redfield  on  Wills  (3rd  Ed.  1876)*  p.  384. 

*Ibid.  *p.  385. 

"Per  Marshall  /.,  Harrington  v.  Pier   (1900)   105  Wis.  485,  at  504. 
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Here  the  judge  is  alluding  to  the  cy  pres  doctrine,  which  in  this 
country,  where  we  have  nothing  that  answers  to  the  sign  manual 
of  the  King,  is  a  broad  power  that  in  some  States  is  recognized  as 
residing  in  the  court  of  chancery. 

The  legislature  may  have  conferred  upon  the  courts  a  power  to 
prefer  a  charity  to  the  heir-at-law,  so  as  to  justify  them  in  laying 
hold  of  slight  reasons  to  sustain  a  gift  made  to  charitable  uses. 
Since  the  right  to  receive  the  property  of  a  deceased  person  is  only 
given  by  the  State,  there  can  be  no  room  for  finding  fault  in  those 
jurisdictions  where  the  power  has  actually  been  bestowed  upon  the 
courts.  But  in  the  absence  of  such  grant  of  power,  one  is  justified 
in  a  belief  that  the  heir  is  entitled  to  be  regarded  with  just  as  much 
favor  as  any  charitable  institution  the  testator  may  have  had  in 
mind.  We  will  not  be  misunderstood  when  we  say  that  it  is  in 
human  nature  to  deem  the  charity  more  deserving  than  the  heir. 
The  doctrine  of  cy  pres  finds  its  support  in  this  feeling.  Yet  it 
must  appear  to  some  minds  that  examples  are  by  no  means  few 
where  strict  justice  would  seem  not  to  have  been  exercised — to 
such  an  extremity  has  the  doctrine  of  cy  pres  been  pushed. 

Indeed,  the  English  doctrine  of  cy  pres  when  applied  with  a 
free  hand  comes  very  near  answering  in  the  affirmative  the  title- 
question  of  this  article.    Says  Grant,  M.  R. : 

"Whenever  a  testator  is  disposed  to  be  charitable  in  his  own 
way,  and  upon  his  own  principles,  we  are  not  to  content  ourselves 
with  disappointing  his  intention,  if  disapproved  by  us;  but  we  are 
to  make  him  charitable  in  our  way  and  upon  our  own  principles. 
If  once  we  discover  in  him  any  charitable  intention,  that  is  sup- 
posed to  be  so  liberal  as  to  take  in  objects  not  only  within  his  inten- 
tion but  wholly  adverse  to  it."10 

A  testator  had  made  a  residuary  bequest,  for  the  purpose  of 
educating  and  bringing  up  poor  children  in  the  Roman  Catholic 
faith.  The  court  held  that  the  fund  did  not  go  to  the  next-of-kin 
as  a  bequest  for  an  unlawful  purpose,  but  that  it  remained  in  the 
disposition  of  the  crown  for  some  other  charitable  use.  Plainly 
this  is  to  write  a  new  will.  It  is  difficult  to  perceive  that  unless 
sanctioned  by  positive  legislation,  courts  upon  principle  have  the 
right  to  send  a  testator's  property  in  any  other  direction  for  char- 
ity than  that  which  he  has  named.  The  theory  that  there  is  a  gen- 
eral intent  for  charity  which  the  court  may  lay  hold  upon  and 

10Cary  v.  Abbott   (1802)  7  Ves.  490,  at  495. 


DO   COURTS  EVER   WRITE   WILLS?  57 

thereby  bring  out  a  different  result,  does  not,  we  think,  commend 
itself  to  every  careful  reader.11 

The  history  of  the  cy  pres  doctrine  in  England  shows  that  at 
first  it  met  with  great  opposition.  We  are  not  complaining  that 
this  doctrine  has  secured  a  firm  foot-hold  in  so  many  of  the  States 
of  the  Union.  Wherever  it  is  the  law,  it  is  to  be  taken  for  granted 
that  it  works  well.  Substantial  justice,  no  doubt,  results  from  its 
free  application.12 

If  the  reader  would  care  to  examine  a  remarkable  case  of  the 
application  by  the  court  of  the  doctrine  of  cy  pres  so  as  to  provide 
a  new  clause  in  the  will,  in  the  place  of  that  written  by  the  testator, 
let  him  turn  to  Edgerly  v.  Barker.™  The  testator  had  given  real 
and  personal  property  in  trust  for  grandchildren,  the  period  of 

"Consult  an  interesting  historical  article  by  Joseph  Willard  in  8  Har- 
vard Law  Review,  69-92,  showing  that  the  cy  pres  doctrine  originated  in 
the  conception  of  an  early  period  that  by  a  pious  donation  the  testator 
pays  his  price  to  Heaven.  The  key-note  of  this  learned  disquisition  is 
sounded  in  an  extract  from  Wilmot,  C.  J.,  in  Attorney-General  v.  Downing 
(1767)  Wilmot  Notes,  1,  33: — "The  court  thought  one  kind  of  charity  would 
embalm  his  memory  as  well  as  another,  and  being  equally  meritorious, 
would  entitle  him  to  the  same  reward." 

"Massachusetts  is  a  commonwealth  where  numerous  rich  men  and 
women  have  from  time  to  time  given  noble  bequests  to  charity.  It  has 
been  fortunate  for  the  cause  of  humanity  that  the  courts  of  that  State  saw 
their  way  plain  to  exercise  the  right  of  cy  pres  in  order  to  carry  into 
effect  the  generous  purposes  of  many  a  wealthy  testator.  But  when 
the  result  is  regarded  in  the  leading  case  of  Jackson  v.  Phillips  (1867) 
14  Allen  539,  the  elaborate  opinion  in  which,  by  Gray,  /.,  is  praised  by 
Mr.  Perry  (Trusts,  Section  724),  some  of  us  perhaps  may  not  be  entirely 
satisfied,  although  conceding  that  the  case  was  correctly  decided.  The 
testator  made  bequests  to  trustees  to  be  expended  in  the  circulation  of 
books,  newspapers,  the  delivery  of  speeches,  lectures  and  such  other  means 
as  in  their  judgment  would  create  a  public  sentiment  to  put  an  end  to 
negro  slavery  in  the  United  States,  and  for  the  benefit  of  fugitive  slaves, 
etc.  When  the  will  took  effect,  slavery  had  been  abolished.  The  court 
founded  its  judgment  on  the  ordinary  right  and  duty  of  courts  to  construe 
written  instruments  and  to  carry  into  effect  the  intention  of  the  parties. 
It  reasoned  that  the  testator  had  in  view  the  welfare  of  the  negro.  Ac- 
cordingly as  the  particular  purpose  could  not  be  accomplished,  the  Court 
would  devise  a  scheme. 

The  trustees,  it  seems,  had  expended  a  part  of  the  $10,000  before  a 
question  arose  as  to  the  validity  of  the  gift.  While  the  report  is  silent  as 
to  the  direction  of  this  expenditure,  it  looks  as  if  the  money  had  gone  to 
support  the  Anti-Slavery  Standard,  a  newspaper  published  in  New  York. 
The  master  to  whom  the  case  was  referred,  recommended  that  the  remainder 
of  this  money  be  given  to  the  New  England  branch  of  the  Freedmen's 
Union  Commission  for  the  education  of  the  freedmen,  and  the  court  so 
directed. 

This  disposition  of  the  fund  may  have  been  perfectly  agreeable  to  the 
parties  to  the  record.  All  the  same,  it  does  seem  as  if  the  court  were 
writing  a  will  for  Mr.  Jackson.  He  gave  his  money  for  a  specified  purpose. 
We  are  unable  to  escape  the  conclusion  that  upon  principles  of  exact 
justice,  the  money  should  have  gone  to  the  next-of-kin,  as  undisposed 
of  by  the  will. 

"(1891)  66  N.  H.  434- 
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distribution  to  be  when  the  youngest  grandchild  should  reach  the 
age  of  forty  years.  The  case  presenting  a  question  of  perpetuity, 
recourse  was  had  to  Professor  Gray,  the  distinguished  author  of 
the  work  on  that  abstruse  subject.  The  Court  of  New  Hampshire, 
under  the  lead  of  Chief  Justice  Doe,  reduced  the  age  from  forty 
years  to  twenty-one,  a  drastic  treatment  which  was  accomplished 
by  writing  into  the  will  a  provision  in  direct  contradiction  of  the 
plain  language  of  the  testator.  Should  the  reader  desire  to  ascer- 
tain what  the  eminent  author  (than  whom  no  lawyer  was  better 
qualified  to  announce  the  correct  rule  of  construction  in  respect  to 
perpetuities)  has  to  say,  of  Chief  Justice  Doe's  method  of  writing  a 
will  for  the  testator,  he  will  find  an  interesting  article,  written  in 
pungent  style,  at  page  242  of  Volume  IX  of  the  Harvard  Law 
Review.1* 

Before  bringing  this  article  to  a  close,  we  would  say  a  word 
about  the  inherent  difficulty  that  a  court  has  to  meet  when  it  at- 
tempts to  find  out  what  a  testator  has  actually  intended  by  words 
that  he  has  left  behind  him  for  the  benefit  of  lawyers'  pockets, 
and  for  the  plague  of  the  bench.  A  change  has  been  going  on  in 
this  domain  of  the  law  which  will  conduce,  we  think,  to  a  more 
satisfactory  quality  of  decisions.  For  years  a  serious  divergence  of 
opinion  has  existed  between  learned  writers  in  respect  to  the  fund- 
amental rules  of  interpretation.  Says  Sir  James  Wigram  (whose 
little  book  upon  wills  has  been  regarded  as  of  the  highest 
authority)  : 

"The  question  in  expounding  in  a  will  is  not — What  the  testator 
meant?  *  *  *  but  simply — What  is  the  meaning  of  his 
words."16 

A  like  idea  is  conveyed  by  Lord  Eldon  in  language  which  is 
frequently  quoted: 

"The  question  is  not  so  much  what  was  the  intention,  as  what, 
in  the  contemplation  of  law,  must  be  presumed  to  have  been  the 
intention."16 

"Consult  Goodwin  on  Real  Property,  p.  299.  Charles  Doe  was  a  force- 
ful man.  He  did  splendid  work  in  driving  technicalities  and  other  like 
material  for  the  law's  delay  out  of  New  Hampshire.  Judge  Jeremiah  Smith, 
in  an  able  and  discriminating  sketch  charmingly  written,  has  said  of  the 
great  Chief  Justice  (for  he  was  truly  great),  ''his  one  controlling  desire 
in  every  case  was  to  do  exact  justice,  and  if  this  end  could  not  be  accom- 
plished save  by  setting  at  naught  the  so-called  'wisdom  of  our  ancestors' 
he  did  not  hesitate  to  go  to  that  extremity."  Memoir  read  before  the 
Southern   New   Hampshire  Bar  Association   (1897),  p.   28. 

"Wigram,  Interpretation  of  Wills  (2nd  Ed.)  7;  referred  to  in  Thayer. 
Preliminary  Treatise,  etc.,  582. 

16Mi!ls  v.  Farmer  (1815)   1  Meriv.  55,  80. 
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So,  Lord  Denman : 

"The  question  in  this  and  other  cases  of  construction  of  written 
instruments  is  not  what  was  the  intention  of  the  parties ;  but  what 
was  the  meaning  of  the  words  they  have  used."17 

Of  Wigram's  statement,  which  has  been  time  and  again  relied 
upon  as  authority  in  adjudicated  cases,  a  later  writer  on  the  Con- 
struction of  Wills  has  not  hesitated  to  declare : 

"There  appears  to  be  in  this  maxim  a  fallacy  of  no  small 
importance." 

Francis  Vaughan  Hawkins  makes  this  comment  in  a  valuable 
paper  prepared  for  the  Juridical  Society  on  the  Principles  of  Legal 
Interpretation  with  reference  especially  to  the  interpretation  of 
wills. 

With  singular  perspicacity  this  acute  writer  has  pointed  out 
what  seems  now  to  have  become  accepted  as  the  true  method  of 
interpretation.  He  makes  it  plain  that  extrinsic  evidence  should 
be  freely  used  whenever  necessary  to  determine  the  intention  of 
the  testator.  Although  the  procedure  he  supports  is  directly  op- 
posite to  that  indicated  by  Sir  James  Wigram,  the  reader,  we 
think,  will  be  satisfied  that  the  views  of  Hawkins  are  sound.  It  is 
the  sense  in  which  a  testator  intended  his  words  to  be  used,  and  not 
necessarily  the  meaning  of  the  words  themselves,  that  the  court  is 
to  ascertain  and  announce  as  the  ground  of  decision. 

American  lawyers  are  greatly  indebted  to  the  late  James  Brad- 
ley Thayer  for  his  instructive  chapters  upon  the  principles  of  the 
law  of  evidence.  One  of  the  most  valuable  of  these  chapters  is 
that  entitled  "the  parol  evidence  rule,"  in  which  Professor  Thayer 
sustains  the  method  of  constructing  wills  of  which  we  have  just 
spoken.  It  is  Thayer  who  has  brought  anew  to  the  notice  of  the 
profession  in  this  country  the  lucid  exposition  of  Hawkins.18 

We  know  of  no  better  illustration  of  what  is  to  be  considered 
the  sound  rule  in  this  class  of  cases  than  will  be  found  in  the 
opinion  of  the  Supreme  Court  of  the  United  States  in  Patch  v. 
White,19  decided  in  1886.  A  testator  devised  lot  6  in  square  403, 
in  the  District  of  Columbia.  He  never  owned  that  lot,  but  he  did 
own  lot  3  in  square  406.  At  the  trial  testimony  was  offered  to 
prove  the  facts  of  ownership,  etc.,  but  the  judge  excluded  it  and 

"Rickman  v.  Carstairs  (1833)  5  B.  &  Ad.  651.  663. 
"He  reprints  the  paper  in  the  appendix  to  his  book,  Preliminary  Treatise 
etc.,  p.  577- 

19ii7  U.  S.  210. 
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on  appeal  his  ruling  was  affirmed  by  the  court  in  general  term, 
the  Chief  Justice  dissenting.  The  Supreme  Court  Justices  divided, 
five  to  four,  in  favor  of  reversing  the  decision  below.  The  dis- 
senting members  of  the  court  held  to  the  old  rule  and  declared 
that  to  admit  parol  evidence  was  to  make  a  will  for  the  testator. 
The  profession  generally,  we  think,  were  inclined  at  the  time  to 
side  with  the  dissenting  judges. 

Professor  Thayer  cites  this  decision  as  an  illustration  of  the 
soundness  of  the  rule  for  which  he  had  pointed  out  the  reasons. 
He  says  that  there  is  here  no  question  of  ambiguity.  There  is  a 
mistake. 

"All  extrinsic  facts  which  serve  to  show  the  state  of  the  testa- 
tor's property  are  to  be  looked  at,  and  then  the  enquiry  is  whether 
in  view  of  all  these  facts  anything  passes."29 

There  are  many  of  our  best  lawyers,  doubtless,  who  will  adhere 
to  the  view  that  the  dissenting  Justices  in  Patch  v.  White,  were 
right.  It  is  not  at  all  strange  that  these  four  members  of  the  court 
should  have  felt  it  to  be  their  duty  to  abide  by  a  line  of  previous 
decisions.  But  it  is  not  too  much  to  say  that  a  deeper  study  into 
the  subject  of  the  true  principles  of  interpretation  will  probably 
convert  those  of  this  way  of  thinking  to  the  support  of  the  later 
doctrine  thus  upheld  by  the  Supreme  Court  of  the  United  States. 

Frank  Warren  Hackett. 
Washington,  D.  C. 


"Preliminary  Treatise  etc.,  p.  467.  It  is  curious  to  note  that,  in  this 
closely  contested  case,  the  four  dissenting  Justices  were  the  junior  members 
of  the  court.  Of  the  thirteen  judges  who  sat,  counting  from  the  beginning 
of  the  suit,  six  were  on  the  side  that  prevailed,  while  seven  were  on  the 
side  that  lost. 
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NOTES. 


Admissions  of  Parties  "Identified  in  Interest." — If  it  be  difficult  to 
reach  a  rational  explanation  for  the  introduction  of  a  party's  own  admis- 
sions,1 it  is  still  more  perplexing  to  understand  why  he  should  be  prejudiced 
by  those  of  another.  That  both  parties  have  the  same  reasons  for  speak- 
ing the  truth  is  a  generalization  questionable  even  as  a  working  hypothesis. 
Moreover,  the  carelessness  of  the  utterances  or  the  existence  of  ulterior 
motives  is  peculiarly  difficult  of  proof.  Yet  the  broad  assertion  is  often 
made  that,  where  parties  are  identified  in  interest,  the  admissions  of  the 
one  are  receivable  against  the  other.*  Under  this  statement  are  indis- 
criminately included  admissions  of  parties  in  privity,  of  parties  in  joint 
interest,  and  of  parties  legally  identified  in  person.  The  doctrine  that  the 
admissions  of  a  predecessor  in  title  are  receivable,  did  not,  however, 
originate  in  any  conception  of  ''identity  of  interest."  In  the  early  cases, 
it  is  treated  as  an  exception  to  the  Hearsay  Rule,   and  the  death  of  the 

*7    Columbia    Law    Review,     118. 

2Taylor,   Evid.    (8th   Ed.)    §   740;   Greenl.   Evid.   (12th   Ed.)   §    171. 
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party  who  made  the  admissions  had  to  be  shown.3  While  this  qualification 
is  no  longer  necessary,  even  in  late  cases  the  assertion  is  sometimes  made 
that  such  admissions  are  receivable  because,  being  against  interest,  their 
truth  is  guaranteed.*  It  would  seem,  however,  that  the  declaration  need 
not  have  been  against  interest  when  made.5  It  was  not  until  1834 
that  the  doctrine  of  identity  of  interest  was  applied  to  this  clas"s  of  cases.8 
Its  adoption  may  be  attributed  to  the  lack  of  a  more  satisfactory  explanation. 
To  say  that  the  prior  owner  burdened  the  property  by  his  admissions  and 
that  the  purchaser  takes  it  so  burdened7  would  beg  the  question,  for  only 
on  the  assumption  that  the  admissions  are  receivable,  would  the  land  be 
burdened.  A  further  explanation  has,  however,  been  offered:  that  the 
predecessor  in  title  is  a  silent  witness  to  the  case  by  virtue  of  his  repre- 
sentations in  the  deed  which  the  subsequent  owner  puts  in  evidence,  and 
that  the  admissions  are  introduced  to  discredit  his  silent  testimony.8  This 
explanation  gains  force,  at  the  expense  of  the  doctrine  of  identity  of  interest, 
when  it  is  considered  that  a  disseisee's  admissions  are  incompetent,  on  the 
usually  stated  ground  that  no  privity  exists.  To  the  objection  that  only 
such  declarations  may  be  introduced  as  are  made  during  ownership  by 
the  predecessor  in  title,  it  may  with  some  reason  be  answered  that  declara- 
tions made  after  parting  with  title  would  be  of  such  slight  probative  value 
as  to  be  immaterial,  hence  incompetent.  Though  not  completely  satis- 
factory, this  view  is  the  most  plausible  yet  advanced. 

In  admitting  the  declarations  of  parties  in  joint  interest,  two  considera- 
tions no  doubt  influenced  the  courts :  first,  each  party  has  the  same  reasons 
for  speaking  the  truth  ;9  second,  the  party  making  the  admission  was  dis- 
qualified from  testifying.10  If  the  evidence  could  be  treated  as  an  exception 
to  the  Hearsay  Rule,  these  considerations  would  properly  apply;  but,  since 
today  interest  does  not  disqualify,  the  necessity  for  the  introduction  of 
such  evidence  no  longer  exists.  Moreover,  the  first  consideration,  now  the 
only  possible  basis  for  the  introduction  of  such  evidence,  if  valid,  would 
require  the  reception,  also,  of  admissions  of  parties  having  a  community  of 
interest.11  "Identity  of  interest,"  in  this  class  of  cases,  founded  upon  the 
assumption  that  each  party  has  the  same  reasons  for  speaking  the  truth, 
is  not  only  objectionable  because  of  the  lack  of  reason  for  allowing  a  party's 
case  to  be  discredited  by  a  chance  saying  of  another,  no  matter  how  identical 
their  interests,1'  but  also  because  it  is  illogically  applied.  Ultimately,  it  is 
believed,  such  declarations  are  received  in  evidence  not  because  of  mere 
identity  of  interest,  but  because,  from  the  relation  of  joint  interest,  the  law 
implies  that  each  party  is  for  some  purposes  the  agent  for  the  other.     Thus. 

•Duckham  v.  Wallis  (1805)   5  Esp.  251;  Hedger  v.  Horton  (1827)  3  C.  &  P.   179. 

*Riddle   v.    Dixon    (1845)    2    Term.    St.    372. 

5Lady  Dartmouth  v.  Roberts  (1812)   16  East  234;  Wig.  Evid.  §  1780  (5). 

•Woolway  v.   Rowe   (1834)    1   A.  &   E.   114. 

7Spaulding   v.    Hollenbeck    (1866)    35    N.   Y.    204. 

•See  Ivat  v.  Finch  (1808)  1  Taunt.  139;  White  v.  Dinkins  (1856)  19  Ga.  285; 
Edgar   v.    Richardson    (1878)    33    Oh.    St.    581. 

•See    Wig.    Evid.    §    1077. 

'"'Per  T_,e  Blanc,  J.,  King  v.  Hardwick  (1809)  11  East  578;  and  see  Brandt  v. 
Klein    (1820)    17   Johns.   335. 

"Shaler  v.  Bumstead  (1868)  99  Mass.  112,  T27;  Osgood  v.  Manhattan  Co.  (N.  Y. 
1824)   3   Cow.  612;   contra,  Brandt  v.   Klein,  supra. 

12See   Brandram   v.    Wharton    (1818)    1    B.   &   Aid.   463. 
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in  one  of  the  early  leading  cases,  where  the  admission  of  one  joint  promisor 
was  held  to  take  the  debt  out  of  the  Statute  of  Limitations,  Lord  Mansfield 
said,  "Payment  by  one  is  payment  for  all,  the  one  acting  virtually  as  agent 
for  the  rest."13  The  doctrine  of  this  case  has  been  largely  repudiated  on 
the  ground  that  such  an  admission  amounts  to  a  new  promise,  and  that 
the  agency  between  joint  promisors  does  not  extend  so  far,"  but  it  has  been 
retained  in  many  jurisdictions  in  regard  to  other  admissions.15  Since  the 
law  is  jealous  of  allowing  one  party  to  be  bound  by  acts  of  another  and 
will  not  imply  an  agency  save  in  cases  of  gravest  necessity,1*  it  is  difficult 
to  conceive  of  the  creation  of  an  agency  from  the  mere  fact  of  joint  interest. 
The  New  York  rule  is  therefore  preferable — that  declarations  of  joint 
obligors  are  not  receivable  unless  actual  authority  to  make  them  be  shown." 
Thus  everywhere  today  declarations  of  joint  tortfeasors  are  excluded  unless 
an  actual  conspiracy  be  shown,18  and  the  admission  of  declarations  of  part- 
ners, sometimes  placed  on  the  ground  of  joint  interest,  can  always  be 
explained  by  the  agency  in  fact  existing  between  them.18 

If  these  views  are  sound,  the  term  "identity  of  interest"  should  be 
discarded.  The  competency  of  admissions  of  parties  in  joint  interest  should 
be  determined  by  the  safer  criterion  of  legal  identity  of  persons.  Manifestly, 
identity  of  interest  has  no  application  to  this  class  of  cases — the  admissions 
are  receivable  because  the  acts  and  declarations  of  an  agent  are  in  law  those 
of  the  principal.20  The  confusion  attributable  to  the  notion  of  identity  of 
interest  is  illustrated  in  a  recent  case.  Hellman  v.  Somerville  (Mo.  1908) 
in  S.  W.  30.  A  deposition  of  a  conspirator  made  at  a  former  trial  was 
admitted  against  his  co-conspirators.  "Identity  of  interest"  would  justify 
this  result.  But,  by  the  great  weight  of  authority,  the  reception  of  the 
admissions  of  a  conspirator  is  founded  upon  his  actual  authority  to  act  for 
his  fellows  in  pursuance  of  the  common  design.  He  must  have  made  the 
declarations  while  acting  in  furtherance  of  this  design.21  In  the  principal 
case  his  authority  had  terminated,  and  his  deposition  was,  therefore, 
incompetent  evidence. 


Limitations  on  the  Right  to  Subrogation. — The  doctrine  of  subroga- 
tion, applied  originally  in  favor  of  sureties  and  insurers,  has  come  to  be 
invoked  in  a  large  variety  of  other  situations,  where  substitution  to 
the  full  rights  and  remedies  of  another  affords  the  only  adequate  relief. 
Obviously,  the  limits  of  its  operation  are  difficult  to  set.  Little  guidance 
is  to  be  had  from  the  commonly  stated  rule,  "Subrogation  is  never  granted 

"Whitcomb  v.  Whiting  (1781)  2  Doug.  652;  and  see  Burleigh  v.  Scott  (1828)  8 
B.    &    C.    36. 

"Kallenbach  v.   Dickinson    (1881)    100   111.   427. 

"Walling  v.    Rosevelt    (1837)    16   N.   J.   L.   41. 

"Gwilliam  v.   Twist,   L.  R.    [1895]    2   Q.   B.   84. 

"Van  Keuren  v.  Parmelee  (1849)  2  N.  Y.  528;  Wallis  v.  Tandall  (1880)  81 
N.   Y..  164. 

"Wilson  v.   O'Day   (N.  Y.   1874)    5   Daly  354. 

"See  8   Columbia  L,aw   Review  481. 

"Franklin   Bk.  v.   P.  D.  &  M.   etc.   Co.    (Md.   1839)    11    G.   &  J.   28. 

aGarnsey  v.  Rhodes  (1893)   138  N.  Y.  461;  Queen  v.  Blake   (1844)   6   Q.   B.    126. 
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to  volunteers,"1  inasmuch  as  the  term,  "volunteer,"  has  no  precise  meaning. 
A  leading  case  describes  a  volunteer  as  one  having  no  interest  at  hazard 
which  required  the  payment,2  and  this  is  the  sense  adopted  by  most  of  the 
authorities.3  Literally  interpreted,  this  proposition  furnishes  a  definite  test, 
but  it  leads  to  a  very  narrow  view  of  the  scope  of  subrogation,  hardly 
sustained  by  the  decisions,  except,  apparently,  in  New  York.*  This  strict 
rule  would,  in  the  first  place,  call  for  the  existence,  prior  to  the  payment 
giving  rise  to  the  claim  to  subrogation,  of  a  personal  liability,  or  of  an 
interest  in  property  which  might,  but  for  the  payment,  be  impaired ;  and 
secondly,  it  would  require  that  the  liability  or  the  interest  be  actual.  These 
conditions  are  satisfied  in  the  common  case  of  a  surety  or  that  of  a  junior 
mortgagee  who  discharges  a  prior  mortgage  to  prevent  foreclosure.  But 
neither  requirement  is  uniformly  met.  Instances  of  subrogation  granted  in 
the  absence  of  an  actual  obligation  or  interest  are  not  infrequent.  Thus,  a 
moral  duty  merely  has  been  substituted  for  legal  liability;5  and,  in  one  case 
even,  the  plaintiff's  mistaken  idea  that  he  was  bound  as  surety  gave  a  right 
to  subrogation."  Moreover,  an  erroneous  belief  that  the  plaintiff  had  an  in- 
terest in  land  requiring  protection,  has  often  been  enough  to  remove  him 
from  the  category  of  volunteers  ;7  for  example,  where  a  purchaser  at  a  void 
judicial  sale  paid  subsequent  taxes,  supposing  himself  the  owner.8 

The  other  requirement,  that  an  obligation  or  a  property  interest 
exist  prior  to  the  payment,  and  actuate  it,  has  also  been  disregarded. 
True,  it  is  established,  though  not  without  exception,"  that  a  person  lending 
money  solely  on  the  borrower's  general  credit  will  not,  in  the  absence  of 
agreement,  be  subrogated  to  the  original  rights  of  an  encumbrancer  whose 
lien  is  removed  with  the  money  loaned.10  And  there  is  another  set  of 
authorities,  in  which  the  plaintiff  had  advanced  funds  to  X  to  discharge  a 
mortgage  on  the  defendant's  land,  on  the  security  of  a  supposedly  valid  new 
mortgage  executed  by  X  without  authority.  In  these  cases,  although  the 
funds  were  actually  used  to  cancel  the  existing  lien,  the  plaintiff  was  denied 
subrogation  thereto.11  But  with  this  latter  set  of  holdings  must  be  con- 
trasted a  group  of  decisions  which,  in  allowing  subrogation,  ignore  the  re- 
quirement of  a  prior  interest  or  obligation — cases  where  the  plaintiff 
advanced  money  to  remove  an  encumbrance,  and,  having  received  from  the 
defendant  a  new  security  which  proved  defective,  was  subrogated  to  the 
original  rights  of  the  old  encumbrancers.12  The  opposed  results  could  be 
reconciled  on  the  ground  that  in  the  second  group,  where  subrogation  was 

'Sheldon,    Subrogation,   §§   240  et  seq. 

2Aetna  Life  Ins.  Co.  v.  Middleport  (1887)    124  U.   S.   534,   548. 

3See  Arnold  v.  Green  (1889)  116  N.  Y.  566,  573:  Shinn  v.  Budd  (N.  J.  1862)  1 
McCarter  234;  Sanford  v.  McLean  (N.  Y.  1832)  3  Paige  Ch.  117,   122. 

*Cf.  Koehler  v.   Hughes   (1896)    148   N.  Y.   507. 

BSlack  v.  Kirk  (1871)  67  Pa.  St.  380;  Voltz  v.  Nat.  Bank   (1895)    158  111.  53*- 

6Capehart  v.  Mhoon  (N.  C.  1859)  5  Jones  Eq.  178;  contra,  Dawson  v.  Lee  (1885) 
83    Ky.    49. 

7Sheldon,  supra,  §   36,  a. 

8John  v.   Connell    (1901)   61    Neb.  267;   Willson  v.   Brown    (1882)    82   Ind.  471. 

°Clark   v.    Marlow    (1897)     !49    \r\A.    41. 

10Kocher  v.   Kocher   (1898)    56  N.  J.  Eq.   547;   Springs  v.   Brown   (1899)   97  Fed.  405. 

"Brown  v.  Rouse  (1899)  125  Cal.  645;  Campbell  v.  Foster  Home  Ass'n  (1894)  163 
Penn.  St.  609;  Pollock  v.  Wright  (1901)  15  S.  D.  134;  contra,  Everston  v.  Cent.  Bk. 
(semble)    [ratification]. 

12Milholland  v.  Tiffany  (1885)  64  Md.  455;  contra,  Rice  v.  Winters  (1895)  45  Neb. 
S>7- 
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allowed,  the  defendant  had  induced  the  payment,  offering  a  new  security ; 
whereas,  in  the  first  group,  the  payment  was  unsolicited,  and  may  well 
have  disturbed  the  defendant's  affairs.  The  first  group  might  in  the  same 
way  be  distinguished  from  a  third  class  of  cases  where  purchasers,  in  the 
open  market,  of  void  bonds  issued  by  a  county  to  take  up  warrants  of 
indebtedness  were  subrogated  to  the  original  rights  of  the  warrant  holders." 
Any  such  distinction  is,  of  course,  inconsistent  with  the  notion  that  one 
not  under  compulsion  to  discharge  some  liability  or  to  protect  some  interest 
is  a  volunteer;  but  it  accords  with  the  conception  occasionally  advanced, 
that  the  term  "volunteer"  is  more  nearly  synonymous  with  "intermeddler."" 

For  the  rejection  of  the  old  definition  of  a  "volunteer"  and  of  the  use 
of  the  term  itself,  much  is  to  be  urged.  The  rule  requiring  some  "com- 
pulsion" has,  to  avoid  injustice,  been  so  strained  in  construction,"  or  riddled 
with  exceptions,  that  a  volunteer  has  come  to  mean,  except  in  New  York, 
little  more  than  one  to  whom  subrogation  will  not  be  granted.  The  sub- 
stitution of  the  term,  "intermeddler,"  would  offer  a  test  more  fairly  repre- 
senting the  cases ;  but  the  term  is  hardly  comprehensive  enough.  Subroga- 
tion, it  is  conceived,  although  an  extraordinary  remedy,  should,  in  accord- 
ance with  the  broad  function  of  equity,  always  be  granted  wherever  it 
affords  the  only  adequate  relief,  and  can  be  applied  consistently  with  other 
equitable  principles.  So  limited,  subrogation  to  a  security  for  which  the 
lender  failed  to  contract,  would  be  denied,  since  equity  does  not  grant 
relief  for  a  mere  error  of  business  judgment.  So,  also,  the  remedy  would 
be  refused  where  the  complainant  has  been  unreasonably  negligent,  and, 
obviously,  where  subrogation  would  prejudice  the  rights  of  innocent  third 
parties.  Of  course,  relief  would  not  be  allowed  an  intermeddler,  since  dis- 
turbance of  one's  affairs  by  a  stranger  cannot  be  sanctioned  nor  conscious 
intrusion  rewarded.  This  view  would,  it  is  true,  require  a  careful  examina- 
tion of  the  facts  of  each  case,  but  such  an  examination,  a  Court  of  Chancery 
is  peculiarly  fitted  to  make. 

A  recent  New  York  case  is  illustrative.  Title  Guarantee  &  Trust  Co.  v. 
Haven  (1908)  in  N.  Y.  Supp.  305.  The  plaintiff  paid  to  a  city  the  pro- 
ceeds of  a  forged  check,  which  were  applied,  at  the  forger's  direction  and 
without  the  defendant's  knowledge,  to  discharge  a  special  assessment  lien 
on  the  defendant's  land.  The  defendant  had  contracted  to  convey  the  land 
free  of  encumbrances,  and  shortly  afterwards  so  conveyed.  The  plaintiff 
unsuccessfully  sought  recoupment  to  the  amount  of  the  lien,  on  the  theory 
of  a  right  to  be  subrogated  to  the  city's  original  claim.  Unquestionably, 
the  plaintiff  was  a  ''volunteer"  within  the  meaning  recognized  by  most  of 
the  authorities,  notably  in  New  York.  He  had  no  interest  in  the  land 
to  be  protected,  real  or  supposed.  Furthermore,  the  money  was  advanced 
solely  on  the  personal  credit  of  the  depositor;  it  merely  happened  to  have 
gone  to  discharge  the  lien.  The  plaintiff,  however,  cannot  be  termed  an 
intermeddler.     His   sole  motive  was  to  perform  a   supposed  obligation  to 

"Coffin  v.  B'd  of  Com'rs  (1902)  114  Fed.  518;  aff'd.  (1903)  126  Fed.  689;  Irvine  v. 
B  d  of  Com'rs  (1896)   75   Fed.  765. 

"Capehart  v.  Mhoon,  supra,  183;  Milholland  v.  Tiffany,  supra,  145;  Irvine  v.  B'd  of 
Com'rs,  supra,  767. 

"F.  g.,  Hawaiian  Gov't  v.  Cartwright  (1890)  8  Hawaii  697;  cf.  Kapena  v.  Kaleonolani 
(1885)   6   Hawaii   579. 


66  COLUMBIA  LAW  REVIEW. 

the  depositor.  It  would  seem,  too,  that,  in  view  of  the  contract  to  sell 
without  encumbrances,  the  payment  did  not  in  fact  disturb  the  defendant's 
affairs.  Hence,  recovery  would  be  legitimate  within  the  broader  principle 
submitted.  The  plaintiff,  however,  is  barred  by  another  rule,  which  is 
undisputed, — that  a  subrogee  acquires  no  remedies  different  from  those 
which  might  have  been  enforced  by  the  party  to  whose  place  he  succeeds.18 
The  plaintiff  sought  a  personal  money  judgment.  But  the  defendant  was 
never  subject  to  any  personal  liability  to  the  city,  because  the  arrears,  being 
for  local  street  improvement  assessments,  created  only  a  charge  upon  the 
land."     Subrogation  was  therefore  rightly  denied. 


State  Police  Power  Under  the  Commerce  Clause. — In  order  to  de- 
termine whether  a  particular  aspect  of  interstate  commerce  is  within  the 
exclusive  power  of  Congress,  or  is  subject  to  the  police  power  of  the  State, 
in  the  absence  of  conflicting  congressional  legislation,  the  rule  is  sometimes 
laid  down  that  the  State  cannot  interfere  with  commerce  itself,  i.  e.,  inter- 
course, or  the  passing  back  and  forth  among  the  several  States.1  As  a 
matter  of  practice,  this  is  not  strictly  true.  Thus,  it  has  been  held  that 
the  state  may,  in  the  exercise  of  its  police  power,  delay,2  or  temporarily 
obstruct  intercourse,8  e.  g.,  by  prohibiting  the  running  of  trains  on  Sun- 
day.4 So  the  introduction  of  articles  not  fit  subjects  of  commerce  may  be 
prohibited ;  but  here  the  exception  is  more  apparent  than  real,  since  the 
transportation  of  such  articles  is  not  commerce  at  all.5  Conversely,  it  is 
said  that  the  state  may  regulate  the  incidents  or  agents  of  commerce.8 
This  rule  cannot  be  consistently  applied,7  and  overlooks  the  intimate  con- 
nection between  commerce  and  its  instruments.  The  distinction  is  also 
drawn  between  legislation  directly  and  indirectly  affecting  interstate  com- 
merce.8 If  the  terms  are  used  to  indicate,  on  the  one  hand,  legislation 
directly  aimed  at  commerce  in  the  narrow  sense  of  intercourse,  and,  on  the 
other,  legislation  aimed  at  the  instrumentality,  and  consequentially  affecting 
commerce  itself,  the  test  does  not  hold.4  If  the  distinction  is  based  upon 
causal  relationship,"  it  may  be  answered  that  most  regulations  of  the 
instrument  by  direct  cause  affect  commerce  itself.7  It  is  believed  that  the 
cases  professedly  conforming  to  this  distinction  make  degree  of  effect, 
rather  than  causal  connection,  the  guide.10    The  line  drawn  in   Cooley  v. 


"Houston   v.    Br.    Bk.    (1854)    25    Ala.    250;    Winslow   v.    Otis    (1855)    5    Gray    360; 
Swarts  v.  Siegel   (1902)    117  Fed.   13;  In  re  Johnson  (1880)   h.  R.   15  Ch.   D.  548. 
"Matter  of  Hun   (1895)    144  N.  Y.  472. 

'Hannibal  etc.  R.R.  Co.  v.  Husen  (1877)  95  U.  S.  465;  Co.  of  Mobile  v.  Kimball 
(1880)    102  U.   S.  691,  702. 

2Erb  v.  Morasch   (1899)   177  U.  S.  584. 

8Lake  Shore  etc.  Ry.   Co.  v.  Ohio   (1898)    173  U.   S.  285. 

4Hennington  v.   Georgia    (1895)    163  U.   S.  299. 

'Bowman  v.  Chicago  etc.  Ry.  Co.    (1888)    125  U.    S.  465. 

•Chicago  etc.  Ry.  Co.  v.  Solan   (1898)    169  U.  S.   133. 

'Cf.  Hall  v.  De  Cuir  (1877)  95  U.  S.  485,  with  Louisville  etc.  Ry.  Co.  v.  Missis- 
sippi   (1889)    133   U.   S.   587. 

•Sherlock  v.  Ailing  (1876)  93  U.  S.  99;  Smith  v.  Alabama  (1888)   124  U.  S.  465. 

9Central   etc.   Ry.   Co.  v.   Murphey   (1905)    196  U.   S.    194. 

10Cf.  Harlan,  J.,  in  Hennington  v.  Georgia,  supra,  317,  318,  and  in  Lake  Shore  etc. 
Ry.   Co.   v.   Ohio,   supra,   298    (using  these   terms   synonymously). 
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Port  Wardens11  between  subjects  national  in  character,  requiring  uniform 
regulation,  and  matters  permitting  of  local  legislation,  is  more  satisfac- 
tory than  any  other  thus  far  suggested,  both  in  theory  and  comparative 
case  of  application.  But  even  this  test  as  stated  is  incomplete.  State 
legislation  has  been  declared  unconstitutional  though  uniformity  was  not 
necessary  under  the  circumstances.12  Yet,  to  the  extent  that  legislation 
upon  matters  necessarily  requiring  uniformity  is  unconstitutional,  the  rule 
of  the  Cooley  case  seems  well  established.13  In  all  probability,  the  infinite 
variety  of  the  subjects  of  commerce  will  always  preclude  the  adoption  of 
a  hard  and  fast  rule  of  classification.  Furthermore,  in  view  of  the  con- 
tinual readjustment  of  commercial  conditions,  it  is  extremely  doubtful 
whether  such  a  rule  would  in  fact  be  desirable.  The  real  end  of  the  courts 
seems  to  be  to  secure  a  just  balance  between  freedom  of  commerce  and 
the  needs  of  the  country  as  a  whole  on  the  one  hand,  and  the  needs  of 
particular  localities  on  the  other.14  In  one  case  at  least,  the  Supreme  Court 
has  gone  to  the  extent  of  declaring  the  reasonableness  of  the  legislation  the 
true  criterion. la 

Judged  by  any  of  these  standards,  a  Missouri  Statute,  to  take  effect 
June  14,  1907,  regulating  the  hours  of  service  of  train  dispatchers  and  tele- 
graph operators,  was  clearly  within  the  police  power  of  the  State,  aside 
from  the  question  of  its  validity  under  the  Fourteenth  Amendment.  But 
the  Supreme  Court  of  the  State  declared  the  statute  ineffective  ab  initio 
because  Congress  had  previously  passed  a  similar  but  less  stringent,  law 
to  take  effect  March  4,  1908.  State  v.  Mo.  Pac.  Ry.  Co.  (Mo.  1908) 
III  S.  W.  500.  The  proposition  that  the  bare  enactment  of  a  statute 
by  Congress,  irrespective  of  the  date  of  its  taking  effect,  prevents 
the  operation  of  conflicting  State  laws,  is  unfounded  both  in  precedent  and 
on  sound  principle.  Nor  does  the  comparative  stringency  of  the  two  mea- 
sures, under  the  circumstances,  seem  material.  Furthermore,  the  court's 
notions  of  comity  should  not  override  the  express  will  of  the  legislature 
in  a  matter  within  the  latter's  discretionary  power. 

Undoubtedly,  had  Congress  expressed  its  will  that,  in  the  meantime,  the 
field  be  unrestricted  by  State  legislation,  the  State  law  would  have  been 
inoperative  from  the  beginning,  as  it  was  from  March  4,  1908,  both  be- 
cause of  the  nature  of  the  constitutional  grant  of  power  to  Congress,  and 
the  express  provision  that  the  laws  of  Congress  shall  be  supreme.16 
Though  no  Supreme  Court  case  has  been  found  in  which  an  act  of  the 
State  in  the  exercise  of  the  police  power,  in  the  narrower  sense  of  protec- 
tion of  health,  safety  and  morals,  has  been  declared  superseded,  dicta  indi- 
cate that  such  would  be  the  result.1'  The  exact  effect  of  congressional  legis- 
lation upon  the  police  power  of  the  State  has  not  been  fully  explained  by 
the  Supreme  Court.  It  might  be  argued  that  the  police  power  recedes  when 
Congress  takes  the  field — not,  of  course,  because  Congress  may  deprive  the 

n(i85i)    12   How.   310. 

12Cleveland  etc.   Ry.   Co.  v.   Illinois   (1899)    177   U.   S.   514. 

13See   Prentice,    Commerce   Clause,    28. 

"W.-TJ.  Tel.  Co.  v.  Pendleton  (1887)  122  U.  S.  347;  W.  U.  Tel.  Co.  v.  Tames 
(1896)    162  U.  S.  650. 

"Cleveland  etc.  Ry.  Co.  v.  Illinois,  supra.  And  see  Lake  Shore  etc.  R.R.  Co.  v. 
Ohio,  supra. 

18U.  S.  Const.,  Art.  VI,  par.  2. 

"Hennington  v.  Georgia,  supra;  Lake   Shore  etc.   R.R.   Co.  v.  Ohio,  supra. 
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State  of  any  portion  of  its  police  power — but  because  the  power  reserved 
by  the  State  might  be  said  to  be  reserved  subject  to  diminution  when  Con- 
gress steps  in.  And,  in  one  case,  the  State  act  is  spoken  of  as  "annulled."18 
But  the  language  generally  used  indicates  that  the  police  power  is  undi- 
minished, though  its  operation  upon  subjects  of  commerce  is  obstructed. 
On  this  latter  theory,  State  legislation  is  merely  suspended,  and  an  act 
passed  during  the  life  of  a  law  of  Congress  is  not  void,  but  becomes  oper- 
ative when  Congress  repeals  its  law.  The  question  has  not  been  squarely 
presented  to  the  Supreme  Court,  but  such  is  the  view  of  the  State  courts.1* 
And  it  receives  support  from  the  position  taken  by  the  Supreme  Court 
with  reference  to  the  Wilson  Act  of  1890  in  the  case  of  In  re  Rahrer'f 
although  that  case  does  not  necessarily  decide  anything  further  than  that 
Congress  may  declare  that  interstate  commerce  in  a  certain  article  ceases 
when  the  article  reaches  the  importer's  hands — perhaps  on  the  same  prin- 
ciple that  it  may,  when  reasonable,  declare  an  article  of  doubtful  character 
an  unfit  subject  of  commerce — and  that  sales  by  the  importer  come  within 
the  terms  of  the  general  law  prohibiting  intrastate  sales.  A  result  similar 
to  that  in  the  New  York  cases  above  cited19  has  been  reached  in  the  case  of 
bankruptcy  legislation,  analogous  since  the  passage  of  such  laws  by  a  State 
may  be  regarded  as  an  exercise  of  its  police  power  under  the  now  accepted 
definition  of  the  term.21 

Hardship  as  a  Defense  to  Specific  Performance, — Those  cases  in 
which  equity  uses  its  "discretionary  power"  to  refuse  specific  enforcement 
of  a  contract,  which  do  not  fall  under  the  regular  categories  of  fraud,  mis- 
take, etc.,  are  collected  by  text  writers  under  the  general  statement  "that 
equity  will  not  specifically  enforce  a  contract  that  will  inflict  hardship  on 
the  defendant."1  But  the  cases  cited  lend  only  partial  support  to  this 
proposition ;  for,  on  the  one  hand,  some  kinds  of  hardship  do  not  bar  relief, 
as,  for  example,  the  defendant's  insolvency,*  or  his  loss  of  all  benefit  from 
the  contract,3  and,  on  the  other  hand,  many  cases  of  so-called  "hardship" 
involve  no  hardship  at  all  in  the  ordinary  sense.4  An  examination  of  the 
cases  shows  that  they  really  establish  the  narrower  and  more  definite  prin- 
ciple that  equity  will  not  enforce  an  unequal  contract — one  in  which 
the  detriment  to  the  defendant  is  much  greater  than  his  benefit.  The 
modern  rule  that  inadequacy  of  consideration,  i.  e.,  inequality  of  market 
values,  does  not  prevent  enforcement5  is  only  an  apparent  exception  to  this 
principle,  for  since  the  value  of  the  consideration  to  the  parties  depends 

lsPer  Matthews,  J.,   in  Smith  v.    Alabama,  supra. 

19Sturgis  v.  Stofford  (1871)  45  N.  Y.  446;  Henderson  v.  Stafford  (1874)  S9  N.  Y. 
131. 

M(i8oo)    140  U.   S.   545.     See  Prentice,   Commerce   Clause,    142. 

2,'fua  v.  Carriere  (1885)  117  U.  S.  201,  209;  Butler  v.  Goreley  (1892)  146  U.  S. 
303.   3U- 

'Story,  Eq.  (13th  Ed.)  90;  Pom.  Spec.  Perf.  (2nd  Ed.)  9;  Fry,  Spec.  Perf.  (3rd 
Am.   Ed.)    193- 

•Parker   v.   Garrison    (1871)    61    111.   250. 

•See  Adams  v.   Weare   (1784)    1    Bro.   Ch.    567. 

4See  City   of  Eondon  v.   Nash,   infra. 

•See  Seymour  v.  Delaney  (N.  Y.  1822)  6  Johns.  Ch.  222,  rev.  3  Cow.  44s,  531, 
534.  But  see  Columbus  etc.  Ry.  Co.  v.  Ohio  Southern  Ry.  Co.  (1885)  1  On.  Cir. 
Ct.  275,   at  280;   Bates  Machine  Co.  v.   Bates   (1898)   87  111.  App.  225,  236. 
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upon  their  particular  circumstances  and  does  not  necessarily  coincide  with 
its  market  value,  inadequacy  of  consideration  alone  is  not  conclusive  of 
real  inequality.  The  cases  of  so-called  "hardship"  show  that,  when  in- 
equality is  definitely  established  by  supplementing  inadequacy  of  considera- 
tion with  evidence  that  the  defendant  was,  for  any  one  of  three  reasons,  not 
in  a  position  to  secure  an  equal  return  for  his  promise,  the  contract  will 
not  be  specifically  enforced. 

Such  inability  to  protect  his  own  interest  may  be  due  in  the  first  place 
to  the  defendant's  mental  inferiority,  as,  for  example,  not  only  his  insanity, 
infancy  or  duress,  but  his  weakmindedness,*  youth  and  inexperience,7 
drunkenness,8  lack  of  advice,  in  the  case  of  a  solitary  invalid,9  business  inex- 
perience in  the  case  of  a  married  woman,10  intimate  relationship  when  it 
prevents  due  caution,  which  is  sometimes  even  grounds  for  rescission," 
old  age  and  fear  of  being  dispossessed  by  the  plaintiff,12  or  recklessness 
caused  by  a  prevailing  fever  of  speculation.13  It  may  be  due,  in  the  second 
place,  to  the  fact  that  the  defendant's  means  of  knowledge  of  the  subject 
matter  were  inferior  in  important  respects  to  the  plaintiff's,  because  of  the 
plaintiff's  misrepresentation,  fraudulent  concealment,  or  even  his  mere  fail- 
ure to  disclose,  when  under  no  duty  to  do  so,  important  facts  which  the 
defendant  had  only  inferior  means  of  discovering.14  It  may,  in  the  third 
place,  be  due  to  events  or  discoveries  unforeseen  to  either  party  at  the  date 
of  the  contract,  which  have  rendered  it  unequal.  The  decisions  hinging  on 
events  subsequent  to  the  contract  seem  logical  if  inequality  is  recognized 
as  the  test.  Since  every  contract  is  to  a  certain  extent  a  speculation,  and 
only  those  events  or  disclosures  destroy  its  equality  which  lie  entirely  out- 
side of  the  intended  speculation,  the  test  of  equality  is,  therefore,  whether 
the  contingency  was  part  of  the  risk  reasonably  foreseeable  by  the  parties 
at  the  time  of  contracting.16  Thus  a  contract  to  rent  a  mine,  found  to  be 
worthless,  was  enforced  because  of  the  frankly  speculative  nature  of  mining 
contracts,1*  although  the  same  court  had  four  years  previously  refused  to 
enforce  a  sale  of  a  manor  which  was  found  to  include  certain  valuable  lands 
not  regarded  by  the  parties  as  part  of  the  subject  matter."  In  the  leading 
American  case"  it  was  held  that  an  unexpected  appreciation  in  the  value 
of  property  was,  but  that  payment  in  depreciated  paper  currency  was  not, 
part  of  the  vendor's  risk  as  contemplated  by  the  parties.  It  was  held  in  a 
parallel  case  that  depreciation  of  confederate  currency  was  a  risk  assumed 
by  the  defendant  when  he  contracted  to  be  paid  in  that  medium.1*     Specific 

•Henderson   v.    Hayes    (Pa.    1834)    2    Watts.    148,    157. 
7Gasque  v.  Small   (S.  C.   1848)   2  Strobh.  Eq.  72. 
8Cragg  v.  Holme   (181 1)    18  Ves.   14  n.  3. 
"Cuff  v.   Dorland  (N.  Y.   1857)   50  Barb.  438. 
10Friend  v.    Lamb   (1893)    152   Pa.    529. 
"See   9   Columbia    Law    Review    83. 
"Blackwilder   v.   Loveless    (1852)    21    Ala.    371. 
"McCarty  v.   Kyle   (Tenn.   1867)   4  Coldw.  348. 

"6  Pom.  Eq.  Tur.  §  787;   Ellard  v.  Llandoff   (1810)    1    Ball.  &  B.  241;   Markgrav  v. 
Muir    (1874)    57   N.   Y.    155. 

10But   see   contra,   Kelley  v.   York  Cliffs  Co.    (1900)    94   Me.   374    (semble). 
16Haywood  v.   Cope   (1858)    25   Beav.    140. 
"Baxendale  v.   Seale   (1854)    19   Beav.  601. 
,8Willard  v.  Tayloe   (1869)   8  Wall.   557. 
'"Hale  v.  Wilkinson   (Va.   187 1)   21    Gratt.  75. 


70  COLUMBIA  LAW  REVIEW. 

performance  has  been  denied  in  cases  when  it  would,  contrary  to  expecta- 
tions at  the  time  of  contracting,  endanger  the  plaintiff's  life,20  subject  him 
to  criminal  prosecution,21  or  to  liability  for  damage  caused  by  a  great  flood.22 
On  the  other  hand,  it  was  properly  held  in  a  recent  case,  Bradley  v.  Hey- 
zuard  (1908)  164  Fed.  107,  in  which  the  defendant  resisted  enforcement  of 
a  contract  to  sell  all  the  phosphate  under  her  land  to  the  plaintiff,  on  the 
ground  of  his  discovery  of  a  quantity  worth  three  times  the  purchase  price, 
that,  since  the  defendant  must  have  understood  the  speculative  nature  of 
the  contract,  it  should  be  enforced. 

With  the  exception  of  cases  which  are  really  based  on  a  mistake  in  reduc- 
ing a  verbal  contract  to  writing,24  the  few  cases  of  "hardship"  which  do  not 
involve  inequality,  involve  as  little  real  hardship.  Two  of  them  can  be 
explained,  but  not  justified,  as  unprecedented  extensions  of  the  doctrine  of 
"unclean  hands."25  And  in  most  of  the  others,  the  actual  damage  to  the 
plaintiff  is  so  slight,  or  "merely  technical,"20  as  in  the  case  in  which  the 
defendant  who  had  contracted  to  rebuild  houses  had  partly  rebuilt  and  ex- 
tensively repaired  them,27  or  that  in  which  a  railroad  had  contracted  to 
tunnel  its  embankment  for  the  benefit  of  land  of  small  value,28  or  in  which 
by  a  change  in  the  character  of  the  district  the  purpose  of  a  restrictive 
covenant  had  become  unattainable,23  that  the  court  refuses  to  be  bound  by 
the  manifest  fiction  that  damages  are  inadequate,  and  denies  specific  enforce- 
ment, sometimes  further  justifying  its  attitude  on  the  ground  that  specific 
performance  would  entail  a  "public  loss."27 


Savings  Bank  Trusts  in  New  York. — The  New  York  law  of  savings 
bank  deposits  in  trust  illustrates  both  a  response  of  the  courts  to  the  de- 
mand of  business  conditions  and  their  reluctance  to  overrule  previous 
decisions.  It  was  held  in  Martin  v.  Funk1  that  a  deposit  by  one  person  in 
his  own  name  as  trustee  for  another  created  a  valid  trust.  The  question 
was  raised  but  left  unanswered  whether  surrounding  circumstances  might 
not  be  shown  to  vary  the  apparent  intention  of  the  depositor.  Later,  in 
discussing  that  question,  Andrews,  J.,  said  that  the  character  of  such  a 
transaction,  as  creating  a  trust  is  not  conclusively  established  by  the  mere 
fact  of  the  deposit.2  In  a  case  in  which  a  gift  of  a  bank  deposit  was  sought 
to  be  established,3  he  applied  this  view.     Attention  was  called  to  the  com- 

^Williamson  v.   Dils   (1903)    114  Ky.   962. 

"Hope  v.  Walter.  L.  R.    [1900]    1   Ch.   257. 

^Waite   v.    O'Neill    (1896)    7?    Fed.    348. 

24Talbot  v.  Ford  (1842)  3  Sim.  173,  175;  Wedgewood  v.  Adams  (1843)  6  Beav. 
600,   604. 

-'Twining  v.  Morrice  (1788)  2  Bro.  Ch.  C.  326;  Dowson  v.  Solomon  (1859)  1  Drew. 
&    S.    1. 

26See  Jackson  v.    Stevenson    (1892)    156   Mass.   496. 

:7City   of    London   v.    Nash    (1747)    1    Ves.    Sr.    12. 

^Murfeldt  v.  New  York  etc.  R.R.  Co.  (1886)  102  N.  Y.  702;  but  see  Lloyd  v. 
London   etc.    Ry.   Co.    (1865)    2   DeG.   J.   &    S.   568. 

"Trustees  of  Columbia  v.   Thatcher   (1882)   87   N.   Y.   311. 

1  f  1878 )    75    N.    Y.    134:    followed    in    Willis    v.    Smyth    (1883)    91    N.    Y.    297    and 
Mabie  v.   Bailey   (1884)    95   N.  Y.   206. 
2Mabie   v.    Bailey,    supra. 
3Beaver  v.   Beaver   (1889)    117   N.  Y.  421. 
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mon  practice  of  depositing  nominally  in  trust  for  another,  or  in  another's 
name,  from  various  motives,  and  it  was  said  that  "to  infer  a  gift  from  the 
form  of  a  deposit  alone  would,  in  the  great  majority  of  cases  *  *  * 
impute  an  intention  which  never  existed."  The  court  was  quite  ready  to 
adopt  this  reasoning  in  the  next  case  involving  a  deposit  in  trust  form,4 
and  accepted  the  parol  testimony  of  the  depositor  that  he  had  not  intended 
to  create  a  trust.  The  disingenuous  distinction  was  made  that,  in  the 
earlier  cases  following  Martin  v.  Funk,1  the  depositor  had  died  in  the  life- 
time of  the  beneficiary,  leaving  the  account  open  and  unexplained.  What 
effect  the  death  of  the  depositor  had  in  securing  to  the  beneficiary  rights 
which  had  already  been  established  by  the  declaration  of  trust,  was  not 
made  clear.  The  distinction  sufficed  for  the  time.  Deposits  in  trust  form 
were  open  to  explanation  from  all  circumstances,  and,  where  the  nature  of 
the  transaction  was  left  in  doubt,  no  trust  was  enforced.5  But  it  was  clearly 
recognized  that  the  intention  of  the  depositor  was  alone  controlling.  Where 
that  intention  was  unequivocally  shown,  a  trust  was  enforced  as  to  the 
original  deposit  and  all  additions,6  even  though  the  beneficiary  was  dead  and 
the  account  had  been  previously  withdrawn.7  In  Matter  of  Totten*  how- 
ever, there  was  conflicting  evidence  of  the  depositor's  intention ;  he  had 
died  in  the  lifetime  of  the  beneficiary,  but  had  closed  the  account.  Clearly 
the  case  did  not  fall  within  any  of  the  already  too  nicely  adjusted  categories. 
The  court  was  again  brought  squarely  to  the  question,  avoided  but  a  few 
months  previous,9  which  had  really  been  decided  in  the  early  cases,10 
whether  the  evidence  furnished  by  such  bank  books,  standing  alone,  creates 
a  valid  and  irrevocable  trust. 

In  seeking  a  solution  of  the  whole  problem,  the  Court  of  Appeals  looked 
at  the  every  day  facts  of  savings  bank  deposits,  concluding  that  money  is 
often  deposited  in  trust  form  for  the  purpose  of  establishing  an  account 
from  which  the  depositor,  who  retains  the  pass-book,  might  draw  if 
occasion  should  require,11  but  which  would  become  the  absolute  property  of 
the  named  beneficiary  by  a  later  gift  of  the  depositor,  or  at  his  death." 
Clearly,  then,  the  mere  fact  of  such  deposit  is  equivocal,  and  to  predicate 
an  absolute  trust  upon  it  might  defeat  the  intention  of  the  depositor.  But 
if  the  beneficiary  is  to  take  no  interest  at  the  time  of  the  deposit,  how 
could  he  acquire  a  right,  in  the  absence  of  a  will,  at  the  depositor's  death? 
Perhaps  by  regarding  the  conduct  of  the  depositor  in  leaving  the  deposit 
in  trust  form  until  death  as  additional  evidence  of  his  original  intention. 

'Cunningham  v.  Davenport  (1895)  J47  N.  Y.  43;  Matter  of  Barefield  (1904)  177 
N.   Y.    387. 

8Haux  v.  Savings  Institution  (1896)  2  App.  Div.  165,  aff'd,  154  N.  Y.  736;  Sullivan 
v.  Sullivan  (1900)    161  N.  Y.  554;  Washington  v.  Bank  (1902)    131   N.  Y.  166. 

"Farleigh  v.    Cadman    (1899)    159   N.  Y.   169. 

7Robinson  v.  Appleby    (1902)    69   App.   Div.   509,  aff'd.   173   N.  Y.  626. 

•(1904)    179    N.    Y.    112. 

•Matter  of  Barefield   (1904)    177  N.  Y,  387. 

io»  *  *  "The  case  is  peculiarly  one  to  be  determined  by  this  test:  did  the  intes- 
tate constitute  herself  a  trustee?  *  *  *  I  think  this  question  must  be  answered 
in  the  affirmative,  *  *  *  I  have  considered  the  case  thus  far  on  what  appears  from 
the  face  of  the  transaction,  without  evidence  aliunde,  bearing  upon  the  intent  *  *  * 
she  may-  have  believed  that  the  deposits  might  be  withdrawn  during  her  life  *  *  * 
but  if  she  did  it  would  not  change  the  legal  effect  of  her  acts."  Per  Church,  T.,  in 
Martin   v.   Funk,   supra. 

"McManus  v.  McManus  (1904)   179  N.  Y.  338,  at  342. 

"Matter  of  Totten   (1904)    179  N.  Y.   112,  at   124;   McManus  v.   McManus,  supra. 
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But  either  this  inference  would  be  rebutted  by  any  intermediate  withdrawals 
from  the  deposit,  or  the  estate  of  the  decedent  would  be  held  liable  to  ac- 
count for  money  so  withdrawn — alternatives  equally  nullifying  the  de- 
positor's purpose.  Therefore  if  the  court  did  not  wish  to  overrule  the 
decisions  giving  the  beneficiary  a  right  upon  the  death  of  the  depositor,  it 
was  forced  either  to  abandon  its  insistence  on  due  testamentary  form,  which 
had  been  but  lately  reasserted  in  a  bank  deposit  case,18  or  to  find  that  a 
trust  was  created  in  conformance  with  the  depositor's  assumed  intention, 
that  is,  with  a  power  to  revoke  in  whole  or  in  part.  The  latter,  it  has  been 
said,14  is  the  meaning  of  the  following  rule  laid  down :  "A  deposit  by  one 
person  *  *  *  as  trustee  for  another,  standing  alone,  *  *  *  is  a 
tentative  trust  merely,  revocable  at  will,  until  the  depositor  dies  or  com- 
pletes the  gift  *  *  *  by  some  unequivocal  act  or  declaration,  such  as 
delivery  of  the  pass-book  or  notice  to  the  beneficiary."8  A  majority  of 
the  court  in  Matter  of  U.  S.  Trust  Co.,u  however,  interpreted  this  rule 
to  mean  that  the  deposit,  standing  alone,  is  inchoate  and  gives  the  beneficiary 
no  present  right  or  title.  Yet  the  same  court  assumed  that  a  right  might 
be  enforced  after  the  depositor's  death  upon  the  ground  that  the  trust 
had  not  been  revoked.1*  The  theory  of  a  revocable  trust  is  imperative 
unless  lack  of  testamentary  form  is  to  be  waived.  But  on  any  theory,  the 
New  York  law  is  anomalous  from  the  standpoint  of  the  orthodox  trust. 

In  a  recent  case  it  appeared  that  the  depositor  did  not  intend  posses- 
sion of  the  funds  to  be  given  until  his  death,  and,  though  he  had  notified 
the  beneficiary  of  the  deposit,  the  property  was  subjected  to  a  transfer  tax. 
In  re  Pierce's  Estate  (1908)  112  N.  Y.  Supp.  594.  This  decision  is  cor- 
rect in  holding  that  the  intention  of  the  depositor  determines  the  nature 
of  the  beneficiary's  interest.  Notice  does  not  conclusively  give  a  present 
right  to  the  possession  of  the  funds,  or  make  the  trust  irrevocable.19  The 
rule  laid  down  by  Matter  of  Totten*  in  providing  for  the  disposition  of  the 
bank  balances  of  a  depositor,  whose  intention  has  not  been  made  clear 
by  the  form  of  the  deposit,  requires  unequivocal  evidence  that  he  intended 
to  invest  another  with  a  present  right  in  his  property.  It  is  probable  that 
the  courts  in  seeking  to  ascertain  and  enforce  this  intention  will  feel  them- 
selves bound  by  no  particular  theory  of  a  "tentative  trust." 


Nature  of  the  Liability  at  Law  for  Necessaries. — The  liability  for 
necessaries  supplied  to  married  women,  infants,  and  insane  persons,  is  well 
settled,  but  its  basis  is  by  no  means  clearly  or  uniformly  established.  An 
infant  was  early  held  liable  in  an  action  of  debt  for  necessaries.1  The 
requisite  quid  pro  quo  was  present  and  the  courts  considered  good  the 
replication,  "necessaries,"  to  a  plea  of  infancy,  for  the  obvious  reason  that 
only  if  compelled  to  pay,  could  the  infant  supply  his  wants.  The  same 
replication  seems,  for  like  considerations,  later  to  have  been  held  sufficient 

"Sullivan  v.  Sullivan,  supra. 

"Matter  of  U.  S.  Trust  Co.  (1907)    117  App.  Div.   178,  per  Ingraham,  J.,  dissenting. 
uCuff   v.    Cuff    (1907)    120   App.    Div.    225. 

1*Tierney  v.  FitzPatrick  (1907)  122  App.  Div.  623;  O'Brien  v.  Bank  (1905)  101 
App.    Div.    108. 

»Y.  B.    18   Edw.   IV,  2;    10  Henry  VI,   14. 
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in  an  action  on  the  case  on  the  promise  without  reference  to  contractual 
capacity.  Doubtless  the  continued  liability  in  assumpsit  led  to  the  idea, 
in  the  development  of  the  theory  of  contracts,  that  the  infant  retained  to 
this  extent  capacity  to  contract.2  This  view  is  maintained  by  Buckley,  L.  J., 
in  a  recent  English  case.  Nash  v.  Inman  (1908)  68  L.  T.  658.  Logically  on 
this  theory,  however,  the  infant  should  be  held  to  the  contract  price;  con- 
sequently, protection  from  imposition,  ordinarily  granted,  would  be  denied 
when  most  required.  Nor  would  the  obligation,  if  contractual,  cover  cases 
of  necessaries  supplied  an  infant  too  young  knowingly  to  contract,  or  un- 
conscious from  accident.  Further,  the  law  in  fact  limits  this  liability  to  the 
reasonable  value  of  the  goods  or  services  furnished,3  and  generally  refuses 
to  enforce  a  contract  under  seal,  or  in  the  form  of  negotiable  paper,  unless 
the  consideration  may  be  inquired  into  and  its  reasonableness  determined.4 
The  view  of  Moulton,  L.  J.,  denied  by  Buckley,  L.  J.,  that  the  liability  is 
quasi-contractual,  which  may  have  been  the  underlying  idea  in  the  old 
action  of  debt,  is  more  consistent  with  the  present  state  of  the  law.  The 
conception  of  the  contractual  capacity  of  a  lunatic  is  undoubtedly  due  to 
historical  causes.  He  was  not  allowed  in  any  action  to  stultify  himself  by 
a  plea  of  insanity.8  In  later  cases  the  old  rule  has  been  modified,  but  the 
liability  upheld  on  grounds  referable  rather  to  quasi-contract8 — the  benefit 
of  the  lunatic  and  the  reasonableness  of  the  recovery.  Of  course,  where  the 
action  on  the  contract  cannot  be  maintained,  the  insane  person's  liability  for 
necessaries  clearly  arises  quasi  ex  contractu.''  In  imposing  a  liability  upon 
the  husband  for  necessaries  supplied  his  wife,  the  early  courts,  to  avoid 
the  difficulty  of  the  wife's  utter  lack  of  contractual  capacity,  resorted  to  the 
principles  of  agency,  implying  the  wife's  agency  in  fact  for  necessaries  fur- 
nished during  cohabitation,  and  in  law  when  the  husband  had  defaulted 
in  his  duty  of  maintenance  and  support.8  But  this  theory  has  not  been  fol- 
lowed to  its  logical  conclusion:  the  husband's  infancy  or  his  adjudged 
lunacy  have  proved  no  defense.* 

The  vigorous  attempt  to  place  the  liability  for  necessaries  upon  a  quasi- 
contractual  basis,10  finds  support  in  pome  jurisdictions.11  Generally,  however, 
the  plaintiff  may  not  recover  if,  in  conferring  a  benefit  upon  the  defendant, 
whether  by  increasing  his  property  or  by  discharging  for  him  a  legal  duty, 
he  has  at  his  own  will  foisted  an  obligation  upon  the  defendant.1*    Where 

2Bacon's  Abr..  Inf.  &  Age  I,  i ;  Co.  Lit.  172a;  Ryder  v.  Wombwell  (1868)  L.  R.  4 
Exch.     32. 

•Bacon,   Abr.,   supra;  Gregory   v.   Lee    (1894)    64   Conn.   407. 

♦Earle  v.  Reed  (Mass.  1845)  10  Mete.  387;  Fenton  v.  White  (1818)  4  N.  J.  L. 
100;   Stone  v.   Dennison    (Mass.    1832)    13   Pick.    1. 

"Stroud  v.   Marshall    (1596)    Cro.    EHz.   398. 

•Anson's   Law    of    Contracts    (nth    Ed.    Huffcut)    p.    154. 

'Baxter  v.  Portsmouth  (1826)  7  D.  &  R.  614;  .In  re  Rhodes  C1890)  62  L.  T.  R. 
(n.  s.)   342;   Sceva  v.   True    (1873)    53   N.  H.  627. 

•Manby  v.  Scott  (1661)  1  Lev.  4;  Johnson  v.  Sumner  (1858)  3  H.  &  N.  261; 
Pebenham  v.  Mellon  (1880)  L.  R.  6  App.  Cas.  24;  Etherington  v.  Parrot  (1703)  1 
Salk.    1 18. 

•Read  v.  Legard  (1851)  6  Exch.  636;  Wood  v.  Wood  (1863)  1  DeG.  J.  &  S.  465; 
Turner  v.  Trisby  (1720)  1  Str.  168;  Cantine  v.  Phillips  Admr.  (Del.  1854)  5  Hare 
428. 

"Keener,   Quasi   Contracts,   p.   19   et  seq. 

"Cunningham  v.  Reardon,  supra  (husband's  liability  for  wife's  necessaries) ;  Van 
Valkinburgh  v.  Watson  (N.  Y.  1816)  13  Johns.  480;  Pretzinger  v.  Pretzinger  (1887) 
45    Oh.    St.    452     (parent's    liability    for    child's    necessaries). 

u8  Columbia  Law   Review   654. 
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the  benefit  has  been  conferred  pursuant  to  a  contract  which  has  been  avoided 
or  which  has  failed  because  of  one  party's  incapacity,  the  objection  of 
intermeddling  cannot  be  raised,  since  the  benefit  is  requested.  However,  in 
such  cases,  strict  principle  would  not  limit  the  liability  of  the  infant,  for 
example,  to  necessaries,  but  would  require  reasonable  compensation  for  all 
goods  requested  and  beneficially  disposed  of  by  him,"  and  this  result  has 
been  reached  in  one  state,"  where  the  law's  protection  is  conserved  to  the 
infant  by  a  strict  interpretation  of  the  word  benefit.  This  explanation  is 
inapplicable,  however,  when  the  donee  is  a  very  young  child,  an  adjudged 
lunatic,  or  the  wife  of  a  delinquent  husband.  Obviously  in  these  instances 
the  plaintiff  comes  within  the  definition  of  a  volunteer,  for  the  "necessity" 
of  the  person  aided  is  not  of  itself  sufficient  compulsion  to  warrant  the 
plaintiff's  interference.  It  may  be  argued  that  the  law  has  sustained  the 
interference  in  cases  of  this  kind  because  of  its  very  high  regard  for  human 
life  and  health,  illustrated  in  the  field  of  tort,16  where  contributory  negligence 
is  not  imputed  to  one  who  has  been  injured  while  attempting  to  save  an 
imperilled  human  being ;  but,  logically,  interference  would  then  be  limited 
to  instances  in  which  the  party  aided  was  actually  in  extremis,  whereas 
"necessaries"  has  always  been  a  relative  term  based,  in  each  case,  upon  the 
station  and  circumstances  of  the  parties  concerned.18  It  is  submitted,  how- 
ever, that  though  loosely  applied  this  is  the  real  ground  for  the  court's 
action.  The  reasoning  in  some  of  the  early  cases  lends  color  to  this  view," 
which  is  further  supported  by  the  exemption  of  a  child  from  liability  for 
necessaries  if  he  is  already  supplied,18  and,  in  England,  of  a  husband  who 
has  refused  to  support  his  wife  if  she  has  adequate  means  of  her  own." 
Moreover  the  law  has,  in  certain  instances,  upon  considerations  of  policy, 
deviated  from  strict  principle,  allowing  recovery  upon  a  promise  implied 
against  the  husband  for  the  burial  expenses  of  his  wife,20  and  against  the 
executors  of  the  decedent  for  the  expenses  of  his  interment.21  Clearly  both 
consistency  and  simplicity  would  be  conserved  by  the  adoption  of  the  quasi- 
contractual  theory. 


Rights  and  Obligations  of  Party  Wall  Owners. — Though  the  term 
party  wall  is  loosely  used,1  there  is  little  warrant  for  confining  its  meaning 
to  a  wall  built  upon  the  boundary  line  of  adjoining  lands.*  The  essential 
consideration  seems  rather  the  right  of  the  adjoining  owner  to  anchor  his 
beams  in  the  wall  ;s  and  one  built  near  the  boundary  though  not  upon  it, 


"Reeve,    Dom.    Rel.    (4th   Ed.)    p.   307    et  seq. 

"Hall   v.    Butterfield    (1879)    59   N.   H.   354- 

1S8  Columbia  Law  Review  667. 

"Peters  v.   Fleming   (1840)   6   M.   &  W.   42. 

17Manby  v.   Scott,  supra. 

"Barnes  v.   Toye    (1884)    L.    R.    13   Q-   B.   Div.    410. 

"Johnson    v.    Sumner,    supra. 

20Jenkins  v.   Tucker   (1788)    1   H.  Bl.   90. 

"Patterson   v.   Patterson    (1875)    59   N.   Y.    574. 


IWatson   v.    Gray    (1880)    L.    R.    14    Ch.   Div.    192. 
2See   contra   Reeves,   Real  Prop.   §  215. 
Griffiths  v.   Morrison    (1887)    106  N.  Y.   165. 
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has  under  such  circumstances,  been  held  a  party  wall.4  The  rights  of  the 
parties  are  easily  explained  as  a  single  ownership  subject  to  an  easement. 
And  it  seems  immaterial  that  such  ownership  does  not  conform  to  the 
English  rule  of  tenancy  in  common  or  the  usual  American  rule  of  ownership 
in  severalty  subject  to  cross  easements — rules  which  are  merely  prima  facie, 
and  rebuttable.  The  form  of  ownership  must  be  considered,  however,  in 
determining  the  rights  and  liabilities  of  the  parties.  These  may  vary  as  to 
the  use  which  may  be  made  of  a  standing  party  wall.  The  principles  of 
tenancy  in  common  would  allow  any  use  by  either  party  not  amounting 
to  an  ouster  of  the  other.5  Its  fundamental  purpose  may  be  thwarted  by 
partition.  The  underlying  principle  of  the  American  view,  on  the  other 
hand,  is  mutuality  of  benefit,  preserved  by  the  implication  of  cross  ease- 
ments. One  party  may  make  the  most  beneficial  use  of  the  wall  consistent 
with  like  rights  in  his  neighbor.6  Doubtless  the  same  rule  would  apply  to 
a  party  wall  wholly  upon  one  owner's  land.  It  might  well  be  argued,  also, 
that  the  extent  of  the  easement  should  depend  upon  its  origin.  Thus  the 
rights  of  a  party  claiming  by  necessity  or  adverse  user  should  be  determined 
by  the  limits  of  necessity  or  the  extent  of  the  user.  Apparently  this  result 
is  favored  in  Massachusetts.7  But,  in  general,  the  easement  acquired  is  for 
all  purposes  to  which  an  ordinary  party  wall  may  be  put ;  and  its  origin  the 
courts  fail  to  consider.8     Convenience  clearly  supports  this  position. 

The  situation  of  the  parties  may  vary  also  with  regard  to  the  right  to 
rebuild  a  party  wall  once  destroyed.  Though  the  question  has  not  been 
determined  where  the  wall  is  owned  in  common,  it  is  doubtful  whether  the 
presumption  of  ownership  in  common  of  the  strip  of  land  would  continue 
beyond  the  life  of  the  wall."  If  not,  the  right  to  rebuild  could  scarcely  exist. 
Three  views  of  the  extent  of  the  easement  under  the  American  view  are 
possible:  first,  an  easement  for  the  support  of  the  particular  building;  sec- 
ond, an  easement  for  the  support  of  the  half  of  the  particular  wall  on  the 
dominant  estate ;  third,  an  easement  for  any  party  wall.  The  first  view 
receives  little  support,  though  it  has  been  held  that  a  destruction  of  the 
building  without  a  destruction  of  the  wall  puts  an  end  to  the  easement.10 
Under  the  third  view,  the  easement  would  subsist  despite  the  obliteration 
of  the  original  wall.  An  analogy  is  found  in  the  common  law  easement  of 
ancient  lights  which  continues  until  the  owner  of  the  dominant  land  shows 
an  intention  to  abandon  it.11  Only  one  case,  however,  gives  any  support 
at  all  to  this  view.11  Moreover  the  preservation  of  the  easement  after 
destruction  is  at  variance  with  the  desire  of  the  law,  for  the  benefit  of 
prospective  owners,  to  prevent  the  clogging  of  lands  with  unnecessary  latent 
burdens.13    The  second  view  is,  therefore,  adopted  by  the  weight  of  author- 

4Rogers  v.   Sinsheimer   (1873)   50  N.  Y.  646;  Maloney  v.  Dixon   (1884)   65  la.   136. 
"Cubitt  v.   Porter   (1828)   8   B.  &  C.  257. 

6Western   Natl.   Bk.'s  Appeal    (1883)    102   Penn.    St.    171;   Harber  v.   Evans   (1890) 
101    Mo.  661;   but  see  Norville  v.   Gill   (1883)    159   Mass.   427. 
7Md,aughlin   v.    Cecconi    (1886)    141    Mass.    252. 

8Brown  v.  Werner   (1874)  40  Md.   15;  Heartt  v.  Kruger  (1890)    121   N.  Y.  386. 
*Cf.   Cubitt   v.   Porter,   supra. 
"Hoffman  v.  Kuhn   (1880)   57   Miss.   746. 
uMoore  v.   Rawson   (2824)   3   B.  &  S.  332    (semble). 
12Cf.  Campbell  v.   Mesier   (N.  Y.   1820)   4  Johns.  Ch.  334. 
"Heartt  v.  Kruger,  supra. 
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ity,  and  the  easement  ceases  if  the  wall  is  destroyed  or  becomes  so  ruinous 
as  to  be  incapable  of  use.14  This  theory  is  not  strictly  reconcilable  with 
the  right  of  an  owner  virtually  to  construct  a  new  wall  by  modification 
and  repair,  but  the  inconsistency  is  too  minute  to  be  objectionable.  Of 
course  the  parties  might  effectuate  a  different  result  by  agreement. 

The  liability  for  repairs  where  the  parties  are  tenants  in  common  is 
not  clearly  settled.  It  is  properly  established,  though  not  without  dissent,15 
that  one  tenant  can  not  be  compelled  at  law  or  in  equity,  to  pay  for 
improvements  or  unnecessary  repairs  upon  property  owned  in  common."  A 
dictum  in  one  English  case  expresses  the  opinion  that  contribution  may  be 
enforced  if  the  repairs  are  absolutely  necessary  to  prevent  ruin.16  The  sole 
basis  for  the  dictum  is  the  old  writ  de  reparatione  facienda.  This  writ, 
however,  appears  to  have  been  customary  only,"  and  on  principle,  contribu- 
tion should  be  denied.18  Under  the  American  form  of  ownership,  a  party 
who  has  voluntarily  placed  a  wall  upon  another's  land,  may  not,  of  course, 
obtain  contribution  even  though  the  other  has  made  use  of  it,  unless  there 
is  an  agreement  express  or  implied,  to  pay  a  part  of  the  expense.19  A 
fortiori,  one  owner  may  use  without  liability  improvements  or  unnecessary 
repairs  made  by  the  other.20  It  is  a  simple  case  of  benefits  voluntarily  con- 
ferred. The  same  questions  arise  in  the  case  of  necessary  repairs.  But 
the  difference  in  degree  has  caused  confusion.  Clearly  there  is  no  duty 
at  law  from  which  to  imply  a  quasi-contractual  remedy.  There  is,  however, 
an  inclination  to  develop  a  remedy  in  equity  on  the  theory  of  contribution, 
first  applied  in  Campbell  v.  Mesier.21  The  theory  is  that,  since  the  interest 
and  the  benefit  are  common,  the  burden  should  be.  The  basis  of  the 
equitable  remedy  of  contribution  is,  however,  that  several  people  are  obli- 
gated at  law  to  do  the  same  thing.22  But  no  duty  to  repair  a  party  wall 
exists.23  Furthermore,  the  supposed  hardship  disappears  when  it  is  realized 
that  the  party  who  repaired  the  wall  did  so  for  his  own  purposes.  The 
benefit  conferred  was  purely  incidental. 

In  a  recent  case,  Hoivse  v.  Whitehead  (Miss.  1908)  46  So.  401,  a  wall, 
wholly  or  partially  destroyed  by  fire,  was  by  one  party  rebuilt  or  repaired — it 
is  not  clear  which.  The  other  party  upon  user  was  held  liable  at  law  for 
contribution.  Upon  either  assumption,  however,  in  the  absence  of  agree- 
ment, recovery  seems  contrary  to  any  settled  principle  of  law.  Nor  did 
the  court  attempt  to  justify  its  result  by  reference  to  the  dubious  theory  of 
contribution  in  equity. 

"Bonney  v.  Greenwood  (1902)  96  Me.  335;  Partridge  v.  Gilbert  (1857)  15  N.  Y. 
601 ;    Heartt   v.   Kruger,   supra. 

15Cf.    Fowler   v.    Fowler    (1882)    50    Conn.    256. 

16Leigh  v.   Dickinson   (1883)   L.  R.   12  Q.  B.  Div.   194. 

"Tenant   v.    Goldwin    (1704)    6   Mod.   311. 

"Calvert   v.    Warren    (1868)    99    Mass.    74. 

"Huck  v.   Flentye   (1875)   80  111.  258;  List  v.  Hornbrook   (1867)   2  W.   Va.   340. 

"Eno  v.  Del  Vecchio  (N.  Y.  1854)  4  Duer  53;  and  see  Walker  v.  Stetson  (1894) 
162    Mass.    86. 

2lSupra;   Antomarchi's   Exec.   v.    Russell    (1899)    63   Ala.   356. 

S2Aspinwall   v.    Sacchi    (1874)    57    N.    Y.    331. 

^Cf.   Pierce   v.    Dyer    (1872)    109    Mass.    374;    Campbell    v.    Mesier,   supra. 


RECENT  DECISIONS. 

Norman   S.  Goetz,  Editor-in-Charge. 

Admiralty — Limitation  of  Liability — Privity  and  Knowledge. — A  man- 
ager of  a  corporation  inspected  a  vessel  and  failed  to  see  a  fault  apparent 
to  an  ordinarily  careful  man.  The  vessel  was  lost.  The  corporation  at- 
tempted to  limit  its  liability.  Held,  the  corporation  having  "privity  and 
knowledge"  must  respond  in  full.  The  Oregon  etc.  Co.  v.  The  Portland 
etc.  S.  S.  Co.  (1908)  162  Fed.  912. 

The  rule  of  the  general  maritime  law  that  the  owner  is  liable  for  the 
acts  of  his  agents  arising  ex  delicto,  only  to  the  extent  of  the  vessel's  value, 
The  Rebecca  (1831)  1  Ware  187,  was  not  countenanced  in  this  country, 
N.  J.  etc.  Nav.  Co.  v.  Bank  (1848)  6  How.  344,  435;  The  Amiable  Nancy 
(1817)  11  Paine  in,  118.  due  to  the  tendency  to  follow  the  English  princi- 
ples. See  8  Columbia  Law  Review  648.  This  was  remedied  by  Federal 
statutes,  limiting  liability  for  torts  and  later  for  contracts.  Rev.  St.  4282-4287. 
The  courts  have  given  these  statutes,  passed  to  promote  the  interests  of 
commerce,  a  broad  interpretation  in  the  light  of  the  general  maritime  law. 
Butler  v.  Boston  S.  S.  Co.  (1888)  130  U.  S.  537.  The  owner  is  only 
deprived  of  this  limitation  when  he  has  ''privity  or  knowledge."  To  consti- 
tute such  privity  the  owner  must  himself  participate  in  some  fault  or 
negligence  causing  the  loss.  Lord  v.  Goodall  etc.  Co.  (1877)  Fed.  Cas. 
8,506.  If,  however,  due  care  is  exercised  in  the  selection  of  an  agent, 
knowledge  of  any  negligence  will  not  be  imputed.  Quinlan  v.  Pew  (1893) 
56  Fed.  in;  The  Annie  Faxton  (1896)  75  Fed.  312.  If  the  owner  be  a 
corporation,  though  the  above  rule  applies  as  to  ordinary  agents,  Craig  v. 
Con.  Ins.  Co.  (1891)  141  U.  S.  638;  ci.  La  Bourgogne  (1908)  210  U.  S.  95, 
the  knowledge  of  managing  officers  deprives  it  of  the  limitation.  Parsons  v. 
Empire  Trans.  Co.  (1901)  111  Fed.  202.  The  principal  case  accordingly  is 
sound. 

Banks  and  Banking — Savings  Bank  Trusts  in  New  York. — A  father 
deposited  money  in  a  savings  bank  in  his  own  name,  as  trustee  for  his 
son.  The  latter,  though  informed  of  the  deposit,  was  told  that  his  father 
desired  it  left  in  the  bank  so  that  he  could  give  it  personal  supervision. 
Held,  the  gift  was  intended  to  take  effect  in  possession  at  the  depositor's 
death  and  the  funds  were  subject  to  a  transfer  tax.  In  re  Pierce's  Estate 
(1908)   112  N.  Y.  Supp.  594.     See  Notes,  p.  70. 

Breach  of  Marriage  Promise — Survival  of  Action. — A  statute  provided 
that  liability  for  damages,  in  cases  of  executory  contracts  should  run 
from  the  time  of  default.  Plaintiff  sued  the  estate  of  the  promisor  for 
breach  of  a  promise  of  marriage,  default  having  been  made  in  the  life- 
time of  the  deceased.  Held,  the  default  made  the  obligation  of  the 
deceased  one  to  respond  in  damages,  which  obligation  survived.  Johnson 
v.  Levy  (La.  1908)  47  So.  422,  affirming  118  La.  447. 

The  test  of  the  survival  of  an  action  is  not  whether  it  be  in  con- 
tract or  in  tort  but  whether  the  damages  sought  to  be  recovered  are  for 
a  personal  or  non-personal  injury.  Stebbins  v.  Palmer  (Mass.  1822) 
1  Pick.  71.  Thus,  actions  for  personal  injuries  based  upon  the  contract  of 
carriage  do  not  survive;  Webber  v.  The  St.  Paul  City  Ry.  Co.  (1899) 
97  Fed.  140;  nor  do  actions  for  the  malpractice  of  a  physician.  Jenkins  v. 
French  (1879)  58  N.  H.  532.  An  action  for  breach  of  promise  of  mar- 
riage is  universally  held  at  common  law  to  die  with  the  promisor  unless 
special  damage,  that  is  damage  to  property,  is  shown.  The  action  is  so 
essentially  personal  that  no  case  of  special  damage  has,  as  far  as  can 
be  determined,  ever  arisen.  It  is  doubtful  if  such  damages  could  ever  arise 
unless,  in  exchange  for  the  plaintiff's  promise,  the  defendant  made  a  promise 
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affecting  the  property  of  the  other  party.  Finlcy  v.  Churney  (1888)  20  Q.  B. 
D.  494;  Wade  v.  Kalbfleisch  (1874)  52  N.  Y.  282.  The  reasoning  of  the 
principal  case  judged  by  the  common  law  is  unsound.  Thus  it  has  been  held 
that  if  after  an  award  by  arbitrator,  the  promisor  died,  pending  appeal, 
the  action  abated.     Lattimore  v.  Simmons  (1825)    13  S.  &  R.  183. 

Constitutional  Law — Interstate  Commerce — Police  Power. — The  de- 
fendant was  indicted  for  an  alleged  violation  on  October  30th,  1907,  of 
a  State  law,  effective  June  14th,  1907,  which  regulated  the  hours  of 
service  of  telegraph  operators  and  train  dispatchers.  Congress  had  passed 
a  similar  but  less  stringent  law  on  March  4th,  1907,  to  take  effect  March 
4th,  1908.  Held,  the  indictment  must  be  quashed,  the  State  law  never 
having  become  operative.  State  v.  Mo.  Pac.  Ry.  Co.  (Mo.  1908)  in 
S.  W.  500.    See  Notes,  p.  66. 

Contracts — Statute  of  Frauds — Oral  Agreement  as  Consideration. — A 
statute  provided  that  a  parole  contract  fixing  the  compensation  of  land 
brokers  should  be  void.  A  dispute  arising  as  to  the  amount  due  the 
plaintiff,  a  broker,  under  an  oral  agreement,  the  defendant  gave  a  promis- 
sory note  in  settlement.  Held,  the  plaintiff  might  recover  on  the  note. 
Mohr  v.  Riekdauer  (Neb.  1908)    117  N.  W.  950. 

Strictly  construing  the  statute  in  question,  the  Nebraska  courts  have 
even  denied  a  recovery  on  a  quantum  meruit  for  services  such  as  were 
rendered  in  the  principal  case.  Blair  v.  Austin  (1904)  71  Neb.  401;  Barney 
v.  Lasbury  (1906)  76  Neb.  701,  a  remedy  usually  granted  under  the  ordi- 
nary statute.  Bentley  v.  Smith  (1907)  3  Ga.  App.  242.  It  is  surprising 
therefore  that  the  principal  case  holds  the  contract  merely  voidable.  This 
interpretation,  correct  in  reference  to  the  orthodox  statute  of  frauds,  is 
opposed  to  the  interpretation  of  similar  statutes  in  other  jurisdictions, 
where  the  contracts,  specifically  stipulated  to  be  "void,"  have  been  held 
nullities.  Brandeis  v.  Neustadtl  (i860)  13  Wis.  158;  Pierce  v.  Clark 
(1898)  71  Minn.  114.  If  the  parole  contract  is  void,  the  principal  case 
is  incorrect  in  holding  it  consideration  for  the  note.  Hooker  v.  Knab 
(1870)  20  Wis.  511.  If  it  were  merely  voidable,  this  court  might  well 
find  consideration,  since  it  holds  past  services  done  at  the  request  of  the 
promisor  sufficient  to  support  a  subsequent  promise.  Stuht  v.  Sweesy 
{  1896)  48  Neb.  767.  Considering  the  voidable  parole  contract  as  a  liqui- 
dated obligation,  i.  e.  a  debt,  the  majority  of  courts  would  support  the 
principal  case  in  holding  it  good  consideration  for  the  note,  though  barred 
by  the  statute.  Rogers  v.  Stcvoison  (1870)  16  Minn.  68.  Cf.  Ilsley  v. 
Jeivett  (Mass.  1841)  3  Mete.  439;  Lonsdale  v.  Brown  (1821)  1$  Fed.  Cas. 
8493.  There  would  be  no  objection  to  the  principal  case  because  of  the 
absence  of  consideration  for  the  plaintiff's  promise  to  accept  less  than 
the  whole  debt,  since  the  defendant  assumes  an  obligation  of  a  new  sort. 
Jaffray  v.  Davis   (1891)    124  N.  Y.   164. 

Corporations — Criminal  Law- — Manslaughter. — On  the  allegation  that 
a  death  was  caused  by  its  culpable  negligence  the  corporation  was  indicted 
for  manslaughter  in  the  second  degree.  Held,  on  demurrer,  the  indict- 
ment did  not  lie.  People  v.  Rochester  Ry.  &  Light  Co.  (1908)  112  N.  Y. 
Supp.  362. 

It  was  formerly  doubted  that  a  corporation  could  be  held  criminaliter. 
Anon.  (1702)  12  Mod.  559.  Such  liability  became  well  established,  first 
in  cases  of  nonfeasance,  5'.  &  B.  Turnpike  Road  Co.  v.  People  (N.  Y. 
1836)  15  Wend.  267;  R.  v.  Birmingham  &  Gloucester  Ry.  Co.  (1842)  3 
Q.  B.  223,  and  later  in  cases  of  misfeasance.  R.  v.  Great  North  of  Eng. 
Ry.  Co.  (1846)  9  Q-  B.  315;  State  v.  M.  &  E.  R.  R.  Co.  (N.  J.  1852)  3 
Zab.  360.  Though  the  statute  read  "every  person,"  etc.,  corporations  are 
held  liable  for  statutory  offenses,  e.  g.,  usury,  sabbath-breaking,  permitting 
gambling,  maintaining  disorderly  house.  State  v.  Security  Bank  (1892)  2 
S.  D.  538;  State  v.  B.  &  O.  R.  R.  (1879)  15  W.  Va.  362;  Com.  v.  Pulaski 
Co.    A.    &    M.    Ass' 11    (1891)    92    Ky.    197;    State  v.    Passaic   Agric.    Soc. 
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(1892)  54  N.  J.  L.  260.  The  rule  is  said  not  to  extend  to  offenses  which 
"derive  their  character  from  the  corrupted  mind  of  the  person  committing 
them."  R.  v.  Great  North  of  Eng.  Ry.  Co.,  supra.  However,  the  lack  of 
mind  capable  of  intent  is  no  longer  regarded  as  a  bar  to  corporate  liability 
for  such  torts  as  conspiracy,  deceit,  or  malicious  libel.  Buffalo  Lubricating 
Oil  Co.  v.  Standard  Oil  Co.  (.1887)  106  N.  Y.  669;  Erie  City  Iron  Works 
v.  Barber  &  Co.  (1884)  106  Pa.  125;  Life  Ins.  Co.  v.  Broivn  [1904]  A.  C. 
423  at  426.  There  should  be  no  more  difficulty  in  imputing  intent  to  a 
corporation  in  a  criminal  proceeding  than  in  a  civil.  Telegram  News- 
paper Co.  v.  Commoni\.'calth  (1898)  172  Mass.  294.  The  principal  case 
sustains  the  demurrer  because  by  the  Penal  Code  §  179  manslaughter  can 
be  committed  only  by  human  beings.  Its  reasoning,  however,  is  in  accord 
with  a  modern  tendency  to  extend  corporate  liability.  Thus  a  corporation 
was  held  not  indictable  for  manslaughter  in  R.  v.  Great  Western  Laundry 
Co.  (1900)  13  Manitoba  66,  but  principally  because  there  was  no  appropriate 
punishment,  while  a  corporation  was  successfully  indicted  for  criminal 
negligence  resulting  in  death,  in  Union  Colliery  v.  H.  M.  The  Queen  (1900) 
31  Can.  Sup.  Ct.  81,  where  all  the  elements  of  manslaughter  were  present. 
If  a  corporaton  may  be  indicted  for  criminal  negligence,  logically  it  should 
be  indictable   for  manslaughter  by  negligence. 

Corporations — Directors — Suit  by  Stockholder. — The  directors  of  a 
corporation  issued  proxy  forms  with  circulars  urging  changes  in  by-laws, 
paying  for  such  documents  with  corporate  funds  and  refusing  to  circulate 
the  opposing  arguments  of  a  dissentient  minority.  Held,  a  suit  by  a 
stockholder  to  enjoin  action  under  such  by-laws  would  not  lie.  Campbell 
v.  Australian  Mutual  Provident  Society  et  al.   (1908)   77  L.  J.  Rep.  117. 

Suits  for  wrongs  done  a  corporation  should  prima  facie  be  brought  in 
the  name  of  a  corporation.  Foss  v.  Harboitle  (1843)  2  Hare  461.  When, 
however,  the  corporation  is  controlled  by  a  majority  who  will  not  sue,  a 
suit  will  lie  in  the  name  of  a  stockholder;  Burland  v.  Earle  L.  R.  [1902] 
A.  C.  83;  provided  that  the  governing  body  are  doing  or  contemplating 
acts  ultra  vires,  or  so  illegal,  fraudulent,  or  oppressive,  as  to  amount  to 
a  breach  of  trust.  Ha7ves  v.  Oakland  (1881)  104  U.  S.  450;  8  Columbia 
Law  Review  313.  If  intra  vires  such  acts  will  be  enjoined,  only  if  they 
appear  to  have  been  done  in  defiance  of  the  interests  of  the  corporation, 
thus  raising  an  inference  of  dishonesty.  Gamble  v.  Queens  Co.  Water  Co. 
(1890)  123  N.  Y.  91.  In  the  principal  case  the  directors  were  acting  intra 
vires  for  what  they  believed  to  be  the  best  interests  of  the  corporation. 
There  was  no  proof  of  improper  purpose  Bare  refusal  to  circulate  com- 
plainant's views  was  not  necessarily  proof  of  dishonest  intent,  and  though 
arbitrary  is  not  actionable.  Thus,  where  a  chairman  acting  in  collusion 
with  directors  declared  a  motion  carried  and  refused  to  poll  the  meeting, 
as  required  by  the  company's  articles,  the  court  refused  to  interfere. 
Macdougall  v.  Gardiner   (  1875)    1   Ch.  D.   13. 

Corporations— Liability  of  Stockholders— Necessity  of  First  Suing 
Bankrupt  Corporation. — Action  under  §  64  of  Stock  Corporation  Law. 
Held,  though  the  corporation  had  been  discharged  in  bankruptcy,  failure 
to  first  sue  it  is  fatal,  under  §  65,  to  a  recovery  against  the  stockholders. 
Firestone  etc.  Co.  v.  Agnew  et  al.  (App.  Div.  1908)  112  N.  Y.  Supp.  907. 
The  statutes  making  stockholders  secondarily  liable  for  corporation 
debts  are  narrowly  construed.  Chase  v.  Lord  (1879)  77  N.  Y.  1.  Recov- 
ery of  judgment  against  the  corporation  and  return  of  execution  unsatisfied 
is  a  condition  precedent  to  the  right  to  hold  the  stockholders.  Cambridge 
etc.  Co.  v.  Somcrville  etc.  Co.  (Mass.  1862)  4  Allen.  239.  There  are  two 
views  as  to  when  strict  compliance  with  this  condition  may  be  dispensed 
with.  It  is  generally  excused  where  impossible:  as  where  the  corporation 
has  been  dissolved,  State  Sav.  Ass'n  etc.  v.  Kellogg  et  al.  (1873)  52  Mo. 
583;  or  where  the  creditor  is  prevented  by  injunction,  or  by  statute.  Hunt- 
ing v.  Blum  C1894)  143  N.  Y.  511;  Shellington  v.  Holland  (1873)  53  N.  Y. 
371.    from   suing   the   corporation.     New   York   goes   no    further   than   this. 
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United  Glass  Co.  v.  Vary  (1897)  152  N.  Y.  121.  Other  states  have  dis- 
pensed with  the  condition  where  compliance  would  be  futile:  as  where 
the  corporation  is  insolvent,  or  where  a  receiver  has  been  appointed. 
Hodges  et  al.  v.  Silver  Hill  etc.  Co.  (1881)  9  Ore.  200;  Paine  v.  Stewart 
(1866)  33  Conn.  516,  531.  If,  in  the  principal  case,  the  effect  of  the  dis- 
charge in  bankruptcy  had  been  to  extinguish  the  debt  as  to  the  corpora- 
tion, suit  against  it  might  have  been  dispensed  with  as  impossible.  But 
discharge  in  bankruptcy  is  a  mere  personal  privilege.  It  does  not  extinguish 
the  debt,  In  re  Burton  (1886)  29  Fed.  637,  nor  does  it  prevent  suit  upon 
it  against  the  corporation  for  the  purpose  of  establishing  the  secondary 
liability  of  stockholders.  In  re  Marshall  Paper  Co.  (1900)  102  Fed.  872; 
Chamberlain  v.  Huguenot  Mfg.  Co.  (1875)  118  Mass.  532;  see  King  v.  Block 
Amusement  Co.  (N.  Y.  1908)  126  App.  Div.  48.  The  principal  case,  though 
perhaps  questionable  under  the  second  view,  supra,  is  sound  in  New  York. 

Courts — State  and  Federal — Interference  by  Injunction. — By  suing 
in  a  state  court,  the  plaintiff  sought  to  enjoin  the  defendant  from  executing 
a  judgment  secured  in  a  Federal  Circuit  Court.  Held,  for  the  defendant. 
Smith  v.  Reed  (N.  J.  1908)  70  Atl.  961. 

Its  decree  operating  strictly  in  personam,  logically  equity  may  restrain 
a  person  of  whom  it  has  acquired  jurisdiction,  from  acting  unconscionably 
in  a  foreign  jurisdiction,  whether  the  act  be  a  tort,  Great  Falls  Mfg.  Co. 
v.  Worster  (1851)  23  N.  H.  462,  or  the  institution  or  prosecution  of  legal 
proceedings.  Portarlington  v.  Soulby  (1834)  3  M.  &  A.  104;  Sandage  v. 
Studabaker  (1895)  142  Ind.  148.  Equity  will  not  act,  however,  where  the 
enforcement  of  its  decree  necessitates  extra-jurisdictional  acts  by  its  min- 
isters, Munson  v.  Tyron  (1867)  6  Phila.  395;  Carteret  v.  Petty  (1675)  2 
Swan.  223,  and  frequently  refuses  to  act,  in  a  particular  case,  on  grounds 
of  expediency.  Jones  v.  Geddes  (1846)  1  Phil.  724.  But,  more  often,  if 
a  foreign  court  that  has  first  acquired  jurisdiction  be  one  of  concurrent 
or  co-ordinate  authority,  an  injunction  against  one  of  the  parties  will  be 
refused  on  grounds  of  comity.  Mead  v.  Merritt  (N.  Y.  1831)  2  Paige 
402.  This  principle  has  been  recognized  in  Federal  Courts,  Peck  v.  Jenness 
(U.  S.  1849)  7  How.  612,  where  an  inability  to  interfere  with  State 
courts,  except  in  bankruptcy  proceedings,  has  been  recognized  by  st  tute. 
U.  S.  Comp.  St.  (1901)  §  720.  Nor  will  the  State  courts  enjoin  the 
prosecution  of  proceedings  pending  in  Federal  tribunals,  for  like  reasons. 
Central  National  Bank  v.  Stevens  (1897)  169  U.  S.  432;  Riggs  v.  Johnson 
County  (1876)  6  Wall.  166.  However,  a  Federal  court  will  stay  execu- 
tion on  a  judgment  fraudulently  obtained,  Marshall  v.  Holmes  (1891)  141 
U.  S.  589;  Perry  v.  lohnson  (1899)  95  Fed.  322,  and  the  reciprocal  of  this 
would  seem  to  follow.  The  principal  case  not  involving  fraud  is  correctly 
decided. 

Criminal  Law — Grand  Jury — Witness'  Privilege. — In  an  investigation  by 
a  grand  jury  to  find  indictments  against  the  defendants  they  were  subpoenaed 
and  sworn  as  witnesses.  They  sought  to  quash  the  resulting  indict- 
ments, because,  though  they  refused  to  give  evidence,  their  constitutional 
right  not  to  be  witnesses  against  themselves  had  been  violated.  Held,  the 
indictments  were  valid.  United  States  v.  Price  et  al.  (1908)  163  Fed.  904. 
The  general  privilege  of  witness  and  party  is  defined  by  the  Fifth  Amend- 
ment of  the  Constitution ;  the  party's  privilege,  by  such  enactments  as  the 
United  States  Statute  which  stipulates  that  a  person  charged  with  a  crime 
shall  be  a  competent  witness  at  his  own  request  but  not  otherwise.  The 
distinction  between  the  privilege  of  party  and  witness  is  that  it  is  improper 
to  attempt  to  swear  a  party  as  a  witness  and  coerce  him  to  a  claim  of 
privilege,  United  States  v.  Kimball  (1902)  117  Fed.  156,  160;  Wolf  son  v. 
United  States  (1900)  101  Fed.  430,  436,  while  the  witness'  privilege  is  not 
a  prohibition  of  inquiry  but  merely  an  option  of  refusal ;  United  States  v. 
Kimball,  supra;  State  v.  Duncan  (1905)  78  Vt.  364;  3  Wigmore,  Evidence, 
§  2268;  and  swearing  the  person  as  witness  is  a  necessary  preliminary  to 
his  claim  of  privilege.     In  re  Scott  (1899)  95  Fed.  815.    Although  a  grand 
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jury  hearing  is  a  "criminal  case"  in  the  sense  that  a  person  before  it  is 
entitled  to  a  witness'  privilege,  Counschnan  v.  Hitchcock  (1892)  142  U.  S. 
547,  it  is  no  part  of  the  criminal  proceedings.  Post  v.  United  States  (1896) 
"161  U.  S.  583;  United  States  v.  Reed  (1852)  27  Fed.  Cas.  16134,  and 
before  indictment  found  and  some  process  directed  against  the  witness,  he 
is  not  a  party.  United  States  v.  Brozvn  (1871)  24  Fed.  Cas.  14671.  The 
principal  case  seems  sound,  therefore,  in  denying  the  defendants  the  party's 
privilege,  and  is  in  accordance  with  the  well  founded  opposition  to  an 
undue  extension  of  privilege.  Although  there  may  be  some  justification 
in  a  preliminary  examination  for  granting  the  party's  privilege  to  a  person 
under  arrest  accused  of  crime,  as  was  done  in  Boone  v.  People  (1894) 
148  111.  440;  People  v.  Singer  (1886)  5  N.  Y.  Crim.  Rep.  1 ;  People  v. 
Mondon  (1896)  103  N.  Y.  211,  the  later  New- York  case  of  People  v.  Gil- 
lette (1008)  in  N.  Y.  Supp.  133,  which  grants  it  under  facts  similar 
to  the  principal  case,  is  not  to  be  supported. 

Damages — Personal  Injury — Mitigation  of  Damages. — Through  the 
defendant's  negligence  the  plaintiff  was  injured  and  a  miscarriage  resulted. 
Held,  in  awarding  damages,  the  pain  to  be  suffered  in  the  natural  child- 
birth should  not  be  deducted  from  the  pain  of  miscarriage.  Morris  v.  St. 
Paul  etc.  Co.   (Minn.   1908)    117  N.  W.  500. 

The  decision  of  the  court  accords  with  the  authority  in  point ;  Bovee 
v.  Town  of  Danville  (1880)  53  Vt.  183;  West  v.  St.  Louis  etc.  Co.  (1905) 
187  Mo.  351  ;  accepting  the  principle  that  the  tort-feasor  is  responsible  for 
the  consequences  of  his  act  though  these  be  aggravated  by  the  peculiar 
condition  of  the  plaintiff.  8  Columbia  Law  Review  656.  The  theory  of 
mitigation  rejected  in  the  principal  case  is  suggested  in  Joyce,  Damages 
§§  185-186,  and  receives  support  from  Hawkins  v.  Front  etc.  Co.  (1892)  3 
Wash.  592.  This  theory,  aside  from  the  difficulty  of  estimating  a  proper 
deduction,  might  well  be  adopted.  Thus,  if  a  person  enduring  pain  from 
a  previously  sprained  ankle  again  suffers  a  sprain  through  defendant's 
negligence,  damages  are  awarded  only  for  the  increased  suffering,  Schwing- 
schlegl  v.  City  of  Monroe  (1897)  113  Mich.  683,  and  also  pain  resultant 
from  an  injury  caused  by  defendant's  negligence  will  be  balanced  against 
pain  naturally  to  be  expected  from  a  present  malady  or  affection.  Brown 
v.  Hannibal  etc.  Co.  (1877)  66  Mo.  588.  These  cases,  it  is  submitted,  are 
not  inconsistent  with  the  rule  holding  a  wrongdoer  for  all  the  consequences 
of  his  act,  because  the  pain  occasioned  by  an  existing  disorder  is  not 
attributable  to  the  defendant  and  therefore  should  be  deducted  from  the 
total  suffering  in  awarding  damages.  In  the  principal  case,  the  injury 
complained  of  necessarily  prevented  the  suffering  which  would  be  expected 
from  the  natural  child-birth,  and  this  foreseeable  pain,  if  measurable,  should 
be  considered  in  rendering  a  verdict.  But  such  pain  is  entirely  too  specu- 
lative and  the  result  of  the  principal  case  must  therefore  be  supported. 

Equity — Equitable  Conversion — Power  of  a  Testator  to  Change  the 
Nature  of  Property. — A  testator,  after  devising  lands  to  his  children  in 
tail  with  cross  remainders,  bequeathed  his  residuary  personal  estate  to  be 
applied  according  to  the  provisions  of  the  Settled  Land  Act.  That  act 
provided  for  the  devolution  of  certain  moneys  as  though  they  were  land, 
but  permitted  investment  in  securities.  A  daughter  died  without  having 
executed  a  disentailing  assurance.  Held,  her  interest  in  the  personal  estate 
was  absolute  and  passed  to  her  representatives.  In  re  Walker  (1908)  L.  J. 
77  Ch.  Div.  755. 

A  testator  has  the  power  to  make  a  constructive  change  in  the  nature 
of  property.  He  "may  make  land  money,  or  money  land"  by  an  imperative 
direction  that  the  land  shall  be  sold  or  the  money  laid  out  in  land.  Fletcher 
v.  Ashburner  (1779)  1  Bro.  C.  C.  497.  The  principle  supporting  this  doc- 
trine is  that  equity,  looking  at  the  substance  and  not  the  form,  considers 
things  directed  or  agreed  to  be  done  as  actually  performed.  Craig  v. 
Leslie  (1818)  3  Wheat.  564.  Once  constructively  converted,  all  the  conse- 
quences follow  and  the  property  passes  as  it  would  in  the  form  ultimately 
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intended,  Marsh  v.  Wheeler  (N.  Y.  1833)  2  Edw.  Ch.  156,  though  the  testa- 
tor's control  is  limited  by  the  right  of  election  in  the  parties  interested  to  take 
the  property  in  either  form.  Burr  v.  Sim  (Pa.  1836)  1  Whart.  252.  But  a 
testator  cannot  control  the  devolution  of  property  by  a  mere  declaration 
that  it  shall  be  considered  as  converted.  There  must  be  an  imperative 
trust,  for  it  is  not  the  declaration  but  the  duty  to  convert  which  creates 
the  equitable  change.  Att'y  Gen'l  v.  Mangles  (1839)  5  M.  &  W.  128. 
Therefore  the  discretion  of  the  trustees  in  the  principal  case  to  invest  in 
securities  was  fatal  to  a  conversion. 

Evidence — Admission  of  Co- Conspirators. — In  an  action  to  cancel  cer- 
tain conveyances  on  the  ground  of  fraud,  the  plaintiff,  having  established 
a  conspiracy  among  the  defendants,  attempted  to  introduce  a  deposition 
made  by  one  of  the  conspirators  at  a  former  trial.  Held,  the  deposition 
was  admissible  against  all  the  defendants.  Hcllman  v.  Somerville  (Mo. 
1908)   hi  S.  W.  30.    See  Notes,  p.  61. 

Fixtures — Effect  of  Renewal  Lease  on  the  Right  to  Remove. — A 
tenant  from  year  to  year  having  erected  buildings  without  any  foundations 
took  a  renewal  lease  without  reserving  the  right  to  remove.  Held,  the  right 
of  removal  survived.     Ogden  v.  Harrison  (Neb.  1908)  117  N.  W.  714. 

Erections  by  a  tenant  during  his  leasehold  are  regarded  as  real  property 
which  the  tenant  has  a  license  to  remove.  This  license  does  not  survive  a 
surrender  of  the  tenancy  since  any  entry  during  a  subsequent  lessee's  occu- 
pancy would  lead  to  confusion,  and  public  policy  forbids  it.  If  a  tenant 
takes  a  new  lease,  by  the  weight  of  authority,  his  surrender  of  the  prior 
tenancy  deprives  him  of  the  right  of  removal  unless  reserved.  Sanitary  Dis- 
trict of  Chicago  v.  Cook  (1897)  169  111.  184;  Marks  v.  Ryan  (1883)  63  Cal. 
107;  Wattriss  v.  Bank  (1878)  124  Mass.  571.  Some  courts,  however,  look- 
ing to  the  reason  underlying  the  forfeiture  of  trade  fixtures  not  removed 
during  the  term,  would  agree  in  refusing  to  apply  the  rule  to  the  facts  of 
the  principal  case.  Kerr  v.  Kingsbury  (1878)  39  Mich.  150;  Rady  v. 
McCurdy  (1904)  209  Pa.  St.  306;  Second  Nat'!  Bank  v.  Merrill  (1887)  69  Wis. 
501.  The  apparent  injustice  resulting  from  the  application  of  the  orthodox 
doctrine  has  led  to  many  over-nice  distinctions.  Bcrnheimer  v.  Adams 
(1902)  70  App.  Div.  114;  Bcrgh  v.  Herring  Hall  Marvin  Safe  Co.  (1905) 
136  Fed.  368;  Hedderich  v.  Smith  (1885)  103  Ind.  203.  The  principal  case 
evinces  a  growing  tendency  10  depart  from  the  established  rule. 

Guardian  and  Ward — Infancy — Judgments  in  Rem. — In  a  previous  suit 
the  court,  determining  A  to  be  of  age,  discharged  his  guardian.  A  later 
conveyed  realty  to  the  defendants.  Plaintiffs,  his  collateral  heirs,  attacked 
the  conveyances,  claiming  A  to  have  still  been  an  infant.  Held,  Rudkin,  J. 
dissenting,  the  previous  adjudication  was  conclusive  against  the  plaintiffs. 
Meeker  v.  Mettlcr   (Wash.  1908)   97  Pac.  507. 

Judgments  in  rem  are  conclusive  as  to  all  persons  and  in  all  actions. 
Determination  of  the  status  of  a  subject  matter  are  judgments  in  rem. 
Freeman.  Judgments  (3rd  Ed.)  §  606;  Woodruff  v.  Taylor  (1847)  20  Vt. 
65,  73-  Thus  the  following  have  been  considered  adjudications  in  rem: 
probate  of  wills,  [State  v.  McGlynn  (1862)  20  Cal.  234,  270],  record  of 
admission  of  aliens  to  citizenship,  [McCarthy  v.  Marsh  (1851)  5  N.  Y. 
263.  279],  order  for  removal  of  paupers,  finding  their  legal  settlement, 
[West  Buffalo  v.  Walker  Township  (1848)  8  Pa.  St.  177,  180;  Cabot  v. 
Washington  (1868)  41  Vt.  168,  171;  Rex  v.  Inhabitants  of  Bentley  (1757) 
Burrows  Supp.  Cas.  425;  but  see  Bethlehem  v.  Watertown  (1879)  47  Conn. 
237t  245l.  decree  establishing  pedigree,  [Ennis  v.  Smith  (1852)  14  How. 
400,  430],  certificate  of  discharge  in  bankruptcy,  [Michaels  v.  Post  (1874) 
21  Wall.  398,  428],  decree  of  divorce.  [Hood  v.  Hood  (1872)  no  Mass. 
463,  465] .  Findings  of  inquisitions  of  lunacy,  however,  are  held  only  prima 
facie  evidence  of  the  incapacity  of  the  grantor  during  the  time  overreached 
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by  them.  Den  d.  Aber  v.  Clark  (1828)  10  N.  J.  L.  227,  258;  Hughes  v. 
Jones  (1889)  116  N.  Y.  67,  73.  An  order  adjudging  a  person  of  age 
determines  his  status,  and  would  seem  by  analogy  to  be  in  rem.  In  this 
view  the  majority  opinion  in  the  principal  case  is  correct.  If  the  previous 
action  be  regarded  as  in  personam,  the  plaintiffs  should  not  have  been 
barred,  since  estoppels  by  judgment  to  be  effective  must  be  mutual,  and 
the  defendants,  not  being  parties  to  the  previous  suit,  and  not  privies  to 
the  guardian,  would  not  have  been  bound  had  the  order  in  the  previous 
suit  been  reversed.     Freeman,  Judgments   (3rd  Ed.)   §§  154,  159. 

Husband  and  Wife — Separation  of  Parties  in  Equal  Guilt. — A  wife 
brought  an  action  for  separation  and  .support  under  §  1762  of  N.  Y.  Code 
of  Civ.  Pro.  Held,  Cullen  C.  J.  dissenting,  the  defense  of  adultery  of 
the  wife  is  sufficient  under  §  1765,  although  previously  an  absolute  divorce 
was  refused  on  the  ground  that  both  had  been  guilty  of  single  acts  of 
adultery.  Hawkins  v.  Haivkins  (App.  Div.  1908)  N.  Y.  Law  Jour.  Vol. 
40,  No.  53- 

To  make'out  a  defense  to  an  action  for  separation  under  §  1765,  N.  Y. 
Code  of  Civ.  Pro.,  the  plaintiff's  misconduct  need  not  be  such  as  would 
base  an  action  for  divorce.  Deisler  v.  Deisler  (1901)  59  App.  Div.  207; 
Palmer  v.  Palmer  (1865)  29  How.  Prac.  390.  The  relative  conduct  of  the 
parties  toward  one  another  is  of  prime  importance  in  determining  miscon- 
duct, Powers  v.  Powers  (1903)  84  App.  Div.  588,  and  while  adultery  may 
constitute  such  misconduct,  Doe  v.  Roe  (1880)  23  Hun  19,  the  conduct  of 
the  husband  should  also  be  considered.  On  the  other  hand,  interpreting 
the  principle  of  recrimination  literally,  the  conduct  of  the  husband  is 
immaterial,  for  although  both  are  guilty  of  single  acts  of  adultery  the 
husband  is  justified  in  abandoning  the  wife,  since  the  wife's  guilt  bars  her 
relief.  Hope  v.  Hope  (1858)  1  S.  &  T.  94;  Otway  v.  Otway  (1888)  L.  R. 
13  P.  D.  141.  The  New  York  decisions,  however,  are  more  in  accord 
with  the  canon  law  as  recognized  in  Seaver  v.  Seaver  (1846)  2.  S.  &  T. 
665,  which  appears  preferable.  1  Bishop,  Mar.  Div.  &  Sep.  §  1764.  An 
absolute  divorce  having  been  denied  because  of  mutual  guilt,  the  marital 
obligations  remain  unimpaired,  and  judging  from  the  relative  conduct  of 
the  parties  the  husband's  abandonment  is  not  justified.  While,  therefore, 
the  principal  case  is  in  accord  with  decided  authority,  it  is  to  be  regretted, 
since  that  authority  is  not  controlling,  and  the  decisions  in  New  York, 
supra,  furnish  a  theory  which  would  have  avoided  the  inequitable  result 
reached;  for,  failing  in  this  action,  the  wife  has  no  means  of  compelling 
support.     Ramsden  v.  Ramsden  (1883)  91  N.  Y.  281. 

Husband  and  Wife — Wife  a  Surety  for  Husband — Undue  Influence. — 
The  defendant  bank  had  advanced  money  to  the  plaintiff's  husband  and 
held  securities  of  the  latter  covering  the  indebtedness.  To  obtain  further 
credit  for  her  husband,  the  plaintiff  assigned  certain  property  of  her  own 
to  the  defendant.  There  was  no  element  of  fraud  or  coercion.  The 
plaintiff  sought  to  have  the  transfer  set  aside  on  the  ground  of  lack  of 
independent  advice.  Held,  by  a  divided  court,  the  transfer  was  binding. 
Stuart  v.  Bank  of  Montreal  (1908)  12  Ontario  Weekly  Rep.  958. 

When  two  parties  in  confidential  relation,  such  as  husband  and  wife, 
negotiate  with  one  another,  undue  influence  is  presumed,  and  to  make  the 
transaction  valid  the  party  deriving  the  benefit  must  rebut  this  presumption. 
2  Pomeroy  Eq.  Juris.  957;  Shea's  Appeal  (1888)  121  Pa.  302.  When,  as 
in  the  principal  case,  the  wife  acts  for  the  benefit  of  her  husband  with 
a  third  party  who  has  knowledge  of  the  relationship,  the  third  party  is 
included  in  the  confidential  relationship.  Archer  v.  Hudson  (1844)  7  Beav. 
551;  Holt  v.  Agnew  (1880)  67  Ala.  360.  Although  the  English  courts  have 
held  it  essential,  in  cases  of  gift,  where  undue  influence  is  presumed,  to 
show  independent  advice  to  rebut  the  presumption — Rhodes  v.  Bates  (1865) 
1  Ch.  App.  252;  Allcard  v.  Skinner  (1887)  36  Ch.  Div.  145,  at  158,  181, 
190;  Powell  v.  Powell  (1900)    1  Ch.  243 — the  general  principle  is  that  the 
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strength  of  the  presumption  depends  largely  upon  the  relationship  and  the 
circumstances;  and  in  the  case  of  a  contract  between  husband  and  wife 
independent  advice  is  unnecessary,  and  the  presumption  is  rebutted  by 
merely  showing  good  faith  and  independent  consent  by  the  wife.  Turner 
v.  Turner  (1869)  44  Mo.  535;  Holt  v.  Agnew,  supra;  De  Ronge  v.  Elliott 
(1873)  23  N.  J.  Eq.  486;  Green  v.  Green  (1894)  42  Neb.  634.  And  since 
the  passage  of  the  Married  Woman's  Property  Acts,  the  presumption  is 
not  even  invoked  in  the  ordinary  case  of  a  married  woman  acting  as 
surety  for  her  husband.  Smith  v.  Spaulding  (1894)  40  Neb.  339;  Grandy 
v.  Campbell  (1808)  78  Mo.  App.  502;  Sacramento  Lumber  Co.  v.  Wagner 
(1885)  67  Cal.  293.  While  the  English  law  is  in  doubt,  the  principal  case 
is  in  accord  with  the  American  authorities.  The  opinion  of  the  dissenting 
division  would  practically  nullify  the  Married  Woman's  Acts. 

Injunction— Trespass — Disputed  Title — Balance  of  Injury. — A  city 
sought  to  enjoin  the  defendant,  a  tunnel  company,  from  further  prosecution 
of  work  on  terminals  under  two  tracts  of  land,  to  which  plaintiff  and 
defendant  claimed  title.  Under  one  tract  the  work  was  completely  finished; 
under  the  other  but  partly.  Held,  the  injunction  should  be  refused.  City 
of  Hoboken  v.  Hoboken  &  M.  R.  Co.  (N.  J.  1908)  70  Atl.  926. 

Although  a  permanent  injunction  against  a  trespass  will  not  issue  when 
there  is  a  dispute  as  to  title,  Ches.  &  Ohio  Canal  Co.  v.  Young  (1853)  3 
Md.  480;  Echelkamp  v.  Schroder  (.1870)  45  Mo.  55,  by  the  weight  of 
modern  authority  where  irreparable  injury  is  threatened  a  temporary  in- 
junction may  be  granted.  1  Pomeroy,  Equitable  Remedies,  §  502.  In 
issuing  such  injunction  the  balance  of  resulting  injury  is  a  controlling  con- 
sideration. Western  Union  Tel.  Co.  v.  Penn.  R.  Co.  (1903)  120  Fed.  911; 
Morris  v.  Mayor  etc.  of  New  York  (1889)  7  N.  Y.  Supp.  943.  Its  object 
is  to  preserve  the  status  quo.  Mammoth  Vein  Coal  Co's.  Appeal  (1867) 
54  Pa.  St.  183;  Lownsdale  v.  Gray's  Harbor  Boom  Co.  (1902)  117  Fed. 
983.  Even  where  there  is  no  dispute  as  to  title,  the  convenience  of  the 
public  has  sometimes  been  held  a  determining  factor.  Barney  v.  The  City 
of  New  York  (1903)  83  N.  Y.  App.  Div.  237.  Obviously  the  convenience 
of  the  public  is  an  important  element  in  cases  of  disputed  title,  where  the 
balance  of  injury  is  always  a  deciding  consideration.  Turner  v.  People's 
Ferry  Co.  (1884)  21  Fed.  90.  By  weight  of  recent  authority,  irreparable 
injury  threatening,  an  injunction  will  be  given  against  a  defendant  in  pos- 
session, Erhardt  v.  Boaro  (1884)  113  U.  S.  537 ;  1  Pomeroy,  Equitable 
Remedies,  503,  but  the  plaintiff  out  of  possession  must  make  out  a  stronger 
case  than  if  the  position  of  the  parties  were  reversed.  Leininger's  Appeal 
(1884)  106  Pa.  St.  398.  In  the  principal  case  the  injunction  would  be 
a  serious  detriment  to  the  interests  of  the  public  without  corresponding 
benefit  to  the  plaintiff,  and  the  decision  seems  sound. 

Insurance — Standard  Policy — Manufactured  Goods — Measure  of  Dam- 
ages.— The  plaintiff  insured  his  stock  under  the  standard  policy  of  fire 
insurance,  providing  that  the  measure  of  recovery  "shall  in  no  event 
exceed  what  it  would  then  cost  the  insured  to  repair  or  replace  the  same 
with  material  of  like  kind  and  quality."  The  plaintiff's  stock  of  manu- 
factured straw  hats,  ready  for  delivery,  was  destroyed  by  fire,  and  he 
could  not  reproduce  them  in  time  for  the  season  market.  Held.  McLaugh- 
lin, J.  dissenting,  the  plaintiff  was  entitled  to  recover  the  market  value  of 
the  hats.  Phillips  v.  Home  Ins.  Co.  (App.  Div.  1008")  40  N.  J.  Law 
Jour.  37. 

A  contract  of  fire  insurance  is  a  contract  of  indemnity  and  prior  to 
enacting  the  statutes  promulgating  the  standard  policy  which  contains  the 
clause  quoted,  the  market  value  of  the  goods  destroyed  was  generally  taken 
as  the  measure  of  damages.  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.  (1857) 
9  Ind.  44.^:  Mack  &  Co.  v.  Lancashire  Ins.  Co.  (U.~  S.  1880)  4  Fed.  59; 
Grubbs  v.  North  Carolina  Home  Ins.  Co.  (iSgi)  108  N.  C.  472.  The 
stipulation  of  "repair  or  replacement"  was  not  intended  to  change  the 
amount  of  recovery ;  the  insured  is  still  entitled  to  be  completely  indemni- 
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fied.  Vance,  Insurance  483;  Fisher  v.  Crescent  Ins.  Co.  (1887)  33 
Fed.  Rep.  544.  Although  a  few  cases  have  held  under  the  "replacement" 
clause,  in  the  case  of  manufactured  goods,  the  insured  is  entitled  to  recover 
only  the  cost  of  reproduction — Standard  Sewing  Machine  Co.  v.  Ins.  Co. 
(1902)  201  Pa.  St.  645 — the  rule  has  been  generally  followed  that  the  insured 
is  entitled  to  recover  the  market  value  of  the  goods  destroyed.  Mitchell 
v.  St.  Paul  German  Ins.  Co.  (1S92)  92  Mich.  594;  Hartford  Fire  Ins.  Co. 
v.  Cannon  (1898)  19  Tex.  Civ.  App.  305;  Fisher  v.  Crescent  Ins.  Co..  supra; 
Frick  v.  United  Firemen's  Ins.  Co.  (1907)  218  Pa.  St.  409.  It  is  submitted, 
however,  that  the  principal  case  is  unsound  in  resting  its  decision  on  the 
distinction  between  Frick  v.  Ins.  Co.,  supra,  and  Sewing  Machine  Co.  v. 
Ins.  Co.,  supra,  viz.,  that  market  value  should  here  be  given  because  the 
goods  were  not  readily  reproducible.  Though  the  courts  may  allow  only 
the  cost  of  reproduction  when  the  goods  are  staple,  and  market  value 
when  they  are  not,  it  appears  that  such  holdings  would  be  inconsistent. 

Landlord  and  Tenant — Apartment  Houses — Insufficient  Heat. — The 
plaintiff  occupied  an  apartment  under  a  lease  which  contained  no  stipula- 
tion as  to  heating,  although  the  apartment  contained  radiators  connected 
with  the  furnace  owned  by  the  landlord.  Held,  no  recovery  for  the  inade- 
quate supply  of  heat.  lackson  v.  Paterno  (App.  Div.  1908)  112  N.  Y. 
Supp.  924. 

Although  there  is  no  agreement  to  repair,  since  a  landlord  of  an  apart- 
ment house  has  exclusive  control  of  hallways  and  stairs,  and  impliedly 
invites  his  tenants  to  use  them,  he  is  liable  for  damage  due  to  his  negligent 
failure  to  repair.  Piel  v.  Rheinhardt  (1891)  127  N.  Y.  381;  Looney  v. 
McLean  (1880)  129  Mass.  33.  The  same  principle  is  applied  to  fix  his 
liability  in  the  case  of  a  defective  roof,  Toole  v.  Beckett  (1878)  67  Me. 
544;  Frank  v.  Simon  (1905)  109  N.  Y.  App.  Div.  38;  but  see  Krueger  v. 
Ferrant  (1882)  22  Minn.  385,  and  in  regard  to  plumbing  under  his  exclusive 
control.  Priest  v.  Nichols  (1874)  116  Mass.  401;  Eugene  C.  Lewis  Co.  v. 
Met.  Realty  Co.  (N.  Y.  1906)  112  App.  Div.  385.  Similar  principles  should 
apply  to  the  negligent  operation  of  a  heating  plant  owned  by  the  landlord, 
Railton  v.  Taylor  (1897)  20  R.  I.  279;  Bryant  v.  Carr  (N.  Y.  1906)  52 
Misc.  155,  and  it  would  seem  as  if  the  tenant  need  not  supply  heat  at  his 
own  expense  to  absolve  himself  from  contributory  negligence.  Frank  v. 
Simon,  supra;  Chaplin,  L.  &  T.  §§  489,  491.  It  is  true  also  that  an  ade- 
quate supply  of  heat  is  part  of  the  covenant  of  quiet  enjoyment,  but  no 
action  will  lie  upon  the  covenant  unless  there  has  been  an  eviction.  See 
opinion  below  (N.  Y.  1907)  58  Misc.  201.  In  refusing  recovery  the  prin- 
cipal case  does  not  deny  the  latter  form  of  remedy,  for  there  has  been 
no  eviction  ;  and  while  the  reasoning  of  the  court  repudiates  the  theory  of 
a  recovery  in  tort,  the  result  reached  is  sound  since  there  is  no  proof  of 
damage. 

Master  and  Servant — Safe  Place  to  Work — Fellow  Servant's  Negli- 
gence.— The  lumber  skids  in  defendant's  saw  mill  being  defective,  A  was 
placed  in  charge  to  supply  the  defect.  A  was  negligent,  the  skids  worked 
improperly,  and  the  plaintiff  was  injured.  Held,  the  place  not  being  in 
itself  dangerous,  was  made  safe  by  the  employment  of  A,  a  fellow  servant, 
for  whose  negligence  the  master  was  not  liable.  Carlson  v.  The  Weyer- 
hauser  Timber  Co.    (Wash.   1908)   97  Pac.  501. 

The  master's  duty  to  provide  a  safe  place  to  work  is  non-delegable 
and  a  servant  acting  for  him  to  make  a  place  safe  should  be  regarded  not 
as  a  fellow  servant  but  as  a  vice-principal.  New  Pittsburg  Coal  &  Coke 
Co.  v.  Peterson  (1893)  136  Ind.  398,  403;  Northern  Pac.  R.  R.  Co.  v.  Her- 
bert (1885)  116  U.  S.  642,  647.  The  principal  case  is  unsound  in  not  so 
holding.  See  Belleville  Stone  Co.  v.  Mooney  (1897)  61  N.  J.  L.  253,  255. 
Assuming  A  to  be  a  fellow  servant,  his  negligence  would  be  concurrent 
with  the  master's,  Pullman  Palace  Car  Co.  v.  Laack  (1892)  143  111.  242, 
261;  Asa  v.  Harbach  (la.  1908)  117  N.  W.  669,  671;  Cone  v.  D.  L.  &  W. 
R.  R.  Co.   (1880)   81  N.  Y.  206,  which  should  be  regarded  as  an  efficient 
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cause  of  the  injury.  Grand  Trunk  Ry.  Co.  v.  Cumtnings  (1882)  106  U.  S. 
700.  The  accident  would  not  have  occurred  but  for  the  defect  in  the 
skids,  which  seems  a  proximate  cause.  The  principal  case  seems  further 
unwarranted  in  drawing  a  distinction  between  an  unsafe  place  to  work 
and  one  in  itself  dangerous.  Cone  v.  D.  L.  &  W.  R.  R.  Co.,  supra.  The 
result  might  be  supported  since  there  appears  to  have  been  an  assumption 
of  risk;  but  on  its  reasoning  the  decision  seems  unsupportable. 

Officers — Prospective  Resignation — Withdrawal  After  Acceptance. — 
On  February  third  the  respondent,  a  sheriff,  tendered  his  resignation  to 
take  effect  April  fifteenth,  which  was  accepted  by  the  proper  authorities. 
On  February  twenty-ninth  he  wrote  withdrawing  his  resignation.  This 
withdrawal  was  not  accepted,  and  on  April  fifteenth  the  relator  was  duly 
elected  to  office.  Held,  Talbot,  C.  J.,  dissenting,  the  respondent  could 
withdraw  his  resignation  after  its  acceptance  in  spite  of  the  refusal  of 
the  Board.     State  ex  rel.  Ryan  v.  Murphy  (Nev.  1908)  97  Pac.  391,  720. 

To  constitute  a  complete  resignation  there  must  be  an  intention  to 
relinquish  accompanied  by  the  act  of  relinquishment.  Mechem,  Public 
Officers  §  417.  At  common  law  since  office  was  regarded  as  a  burden 
an  acceptance  was  also  necessary  to  make  the  resignation  effective.  Ed- 
wards v.  United  States  (1880)  103  U.  S.  471.  Since  the  act  of  relinquish- 
ment is  not  present,  a  prospective  resignation  is  merely  an  expression  of 
intention  to  resign,  Biddle  v.  Willard  (1857)  10  Ind.  62,  which  becomes  a 
resignation  at  the  day  named,  if  accepted.  Whitney  v.  Van  Buskirk  (1878) 
40  N.  J.  L.  463.  An  acceptance,  however,  not  only  makes  a  resignation 
complete,  but  in  the  case  of  a  prospective  resignation  it  acts  also  upon 
the  expression  of  an  intention  to  resign,  making  it  irrevocable,  unless  in  the 
absence  of  new  intervening  rights,  the  accepting  power  consents  to  a  with- 
drawal. Biddle  v.  Willard,  supra.  This  effect  upon  the  intention  to  resign 
is  due  to  the  independent  operation  of  the  acceptance  upon  the  intention, 
Whitney  v.  Van  Buskirk,  supra,  making  it  irrevocable  and  thus  preventing 
complications  arising  from  the  possible  vacillation  of  the  resigning  officer. 
Murrary  v.  State  (1905)  115  Tenn.  303.  A  state  therefore  in  denying  the 
common  law  need  of  acceptance  to  complete  a  resignation,  State  v.  Clark 
(1868)  3  Nev.  519;  Throop,  Public  Officers  410,  should  not  be  said  to  deny 
also  the  effect  of  an  acceptance  once  made  as  establishing  the  irrevocability 
of  the  intention  to  resign,  Bunting  v.  Willis  (1875)  27  Gratt.  144,  since  this 
effect  is  entirely  independent  of  the  necessity  of  acceptance.  The  principal 
case  appears  unsound,  since  although  consent  to  withdraw  an  accepted 
resignation  was  denied,  the  respondent  was  allowed  to  continue  in  office. 
Authorities  apparently  contra  are  clearly  distinguished  in  the  dissenting 
opinion. 

Party  Walls — Reconstruction  of  Wall — Liability  to  Contribute. — A 
party  wall  was  injured  by  a  fire.  The  report  does  not  clearly  indicate 
whether  the  wall  was  totally  destroyed  or  merely  damaged.  The  plaintiff 
reconstructed  it  and  sued  the  adjoining  owner  for  contribution.  Held,  the 
action  was  maintainable.  Howze  v.  Whitehead  (Miss.  1908)  46  So.  401. 
See  Notes,  p.  74. 

Pleading  and  Practice — Election  Between  Causes  of  Action. — Plaintiff 
sought  to  recover  in  one  action  on  an  express  contract  and  a  quantum 
meruit.  At  the  close  of  the  evidence,  the  defendant  demanded  an  election. 
Held,  no  election  necessary.  Model  Clothing  v.  Hirsch  (Ind.  1908)  85 
N.  E.  719- 

Many  courts  under  the  reformed  procedure  allow  the  plaintiff  to  set 
out  his  cause  of  action  in  different  counts  to  meet  the  exigencies  of  proof 
and  do  not  require  an  election  before  trial.  Leonard  v.  Roberts  (1894) 
20  Colo.  88;  American  Nafl  Bank  v.  Nat' I  Wall  Paper  Co.  (1896)  77  Fed. 
Rep.  85;  Ware  v.  Reese  (1877)  59  Ga.  588;  Cowan  v.  Abbott  (1891)  92  Cal. 
100.  Other  jurisdictions  would  compel  the  plaintiff  to  elect  on  which  count 
he  will  go  to  trial,  Ehrlich  v.  Aetna  Life  Ins.  Co.  (1885)  88  Mo.  249;  Fox 
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et  al.  v.  Graves  (1896)  46  Neb.  812;  Gardner  v.  Locke  (N.  Y.  1882)  2 
Civ.  Proc.  252;  Dickins  y.  JV.  7.  Central  Ry.  (N.  Y.  1856)  13  How.  Pr. 
228,  allowing  however  liberal  amendments  to  conform  the  pleadings  to 
the  proof,  Morgan  v.  Mason  (N.  Y.  1855)  4  E.  D.  Smith  636; 
Pierson  v.  Switzer  (1898)  98  Wis.  397,  or  disregarding  the  vari- 
ance, if  the  cause  is  not  substantially  changed  nor  the  defendant 
misled.  Burgess  v.  Helm  (1898)  24  Nev.  242;  Sussdorf  v.  Schmidt 
(1873)  55  N.  Y.  319.  The  two  counts  in  the  principal  case  are 
inconsistent.  The  existence  of  one  disproving  the  other,  the  requiring 
of  an  election  would  seem  preferable.  Davis  v.  Tubbs  (1895)  7  S.  D.  488. 
Assuming  the  rule  of  allowing  different  counts  to  meet  the  exigencies  of 
proof  to  be  sound,  its  reason  ceases  when  all  the  evidence  is  in.  Courts 
agreeing  with  the  principal  case  prefer  to  instruct  the  jury  as  to  the  recov- 
ery, submitting  to  them  both  counts.  Great  Western  Coal  Co.  v.  Chicago 
Great  Western  Ry  Co.  (1899)  98  Fed.  274.  This  seems  to  defeat  the  rule 
aiming  at  singleness  of  pleading. 

Quasi-Contracts — Liability  for  Necessaries. — The  plaintiff  contracted 
with  the  defendant,  an  infant,  to  supply  him  with  clothes,  and  sued  upon 
the  contract.  Held,  for  the  defendant,  the  plaintiff  having  failed  to  show 
with  reference  to  the  infant's  actual  requirements  as  well  as  his  station  in 
life  that  the  goods  were  necessary.  Nash  v.  Inman  (1908)  98  L.  T.  658. 
See  Notes  p.  72. 

Sales — Bills  of  Lading — Liability  of  Pledgee. — A  sold  goods  to  B  and 
drew  on  him  for  the  price.  C  discounted  the  draft  with  bill  of  lading 
attached  as  security,  and  collected  the  same  from  B.  Held,  C  was  not 
liable  to  B  for  breach  of  a  warranty  in  the  sale  contract.  Mason  et  al.  v. 
Nelson  et  al.  (N.  C.  1908)  62  S.  E.  625. 

The  principal  case  reverses  Finch  v.  Gregg  (1900)  126  N.  C.  176,  which 
followed  Landa  v.  Lattin  (1898)  19  Tex.  Civ.  App.  246.  (reversed  in 
Blaisdcll  v.  Citizens  Nat'l  Bank  (1903)  96  Tex.  626).  The  Finch  case, 
though  much  criticised,  was  followed  in  a  number  of  other  jurisdictions. 
Searles  Bros.  v.  Smith  Grain  Co.  et  al.  (1902)  80  Miss.  688;  Haas  &  Co. 
v.  Citizens  Bank  (1905)  144  Ala.  562.  The  principal  case  may  be  sustained 
on  two  grounds.  First,  the  transferee  of  a  bill  of  lading  taken  merely  as 
security  for  a  draft  does  not  become  the  absolute  owner  of  the  goods  with 
all  the  liabilities  of  the  seller.  He  acquires  only  a  qualified  interest  sufficient 
to  support  his  claim.  First  Nat'l  Bank  v.  Crocker  (1872)  11 1  Mass.  163. 
Further  the  acceptance  and  payment  of  the  draft  discharges  the  holder 
from  all  equities  existing  between  consignee  and  seder.  Hoffman  &  Co.  v. 
Bank  of  Milwaukee  (1870)  12  Wall.  181.  This  rule  works  no  injury  to 
the  purchaser  for  he  still  has  his  action  on  the  warranty  against  the  seller. 
Schreiber  v.  Andrews  (1900)  101  Fed.  763.  The  principal  case  is  in  accord- 
ance with  sound  policy,  and  is  chiefly  interesting  as  correcting  the  law  of 
North  Carolina  in  accordance  with  the  weight  of  authority.  Leonhardt  v. 
Small  (1906)  117  Tenn.  153;  Tolerton  v.  Stetson  Co.  (1901)  112  la.  706; 
Hall  v.  Keller  (1902)  64  Kan.  211. 

Specific  Performance — Hardship — Inadequacy  of  Consideration. — The 
defendant  resisted  enforcement  of  a  contract  to  sell  all  the  phosphate 
under  her  land  to  the  plaintiff,  on  the  ground  of  his  discovery  of  a  quantity 
worth  three  times  the  purchase  price.  Held,  specific  performance  should 
be  granted.     Bradley  v.  Heyward  (1908)   164  Fed.  107.    See  Notes  p.  68. 

Subrogation — Volunteers — Limitations  Upon  the  Right. — The  plaintiff 
accepted  and  paid  a  check,  the  signature  of  the  maker  of  which  was  forged. 
The  payee,  the  City  of  New  York,  applied  it,  at  the  forger's  direction,  for 
his  own  purposes  and  without  the  defendant's  knowledge,  to  discharge  a 
lien  against  land  which  the  defendant  had  already  contracted  to  sell  unen- 
cumbered, and  which  he  shortly  afterwards  so  conveyed,  receiving  the  pur- 
chase price  in  full.     The  plaintiff  sought  recoupment  on  the  theory  of  a 
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right  to  be  subrogated  to  the  city's  original  claim.  Held,  recovery  denied. 
Title  Guaranty  &  Trust  Co.  v.  Haven  (1908)  11 1  N.  Y.  Supp.  309.  See 
Notes  p.  63. 

Taxation — Water-Power — Situs. — A  corporation,  in  connection  with  its 
factory  in  Rhode  Island,  used  water  power  created  on  property  situate  in 
Massachusetts.  Held,  the  water-power  was  taxable  as  an  element  of  the 
value  of  the  Massachusetts  property  and,  though  utilized  in  Rhode  Island, 
that  use  could  be  considered  in  determining  the  assessment.  Blackstone 
Mfg.  Co.  v.  Blackstone  (Mass.  1908)  85  N.  E.  880. 

A  tax  upon  riparian  property  includes  the  incidental  right  to  use  the 
water  in  a  stream,  and  this  incidental  right  cannot  be  separated  and  made 
the  subject  of  an  independent  tax.  State  v.  St.  Paul  etc.  R.  R.  (1900)  81 
Minn.  422.  The  Massachusetts  courts,  construing  the  Mill  Act  as  making 
the  riparian  owner's  right  a  mere  potentiality,  have  previously  held  that 
the  water  power  has  its  situs  for  purposes  of  taxation  at  the  place  where 
it  is  applied.  Boston  Mfg.  Co.  v.  Newton  (1839)  22  Pick.  22.  It  is  sug- 
gested the  statute  had  no  such  effect  and  only  regulated  the  exercise  of 
equal  rights.  Head  v.  Amoskeag  Mfg.  Co.  (1885)  113  U.  S.  9.  The  rule 
of  the  principal  case,  that  the  water  power  should  be  taxed  with  the  land 
to  which  it  is  incident,  and  that  it  cannot  be  made  appurtenant  to  other 
land  by  its  application,  has  received  general  approval.  Quinbaugh  Reser- 
voir Co.  v.  Union  (1900)  73  Conn.  294;  Amoskeag  v.  Conklin  (1891)  66 
N.  H.  562.  Water  Power  Co.  v.  Auburn  (1897)  90  Me.  60  apparently 
contra  was  decided  on  grounds  of  policy  and  has  been  materially  weakened 
by  Water  Power  Co.  v.  Buxton  (1903)  98  Me.  395.  That  the  land  where 
the  power  is  used  may  also  be  assessed  on  an  increased  valuation  because 
of  the  use  of  the  water-power  does  not  militate  against  this  rule.  Water 
Power  Co.  v.  Auburn,  supra,  see  dissenting  opinion.  The  principal  case 
holding  that  the  Mill  Act  can  have  no  extra-territorial  effect  does  not 
reverse  Boston  Mfg.  Co.  v.  Newton,  supra,  but  in  distinguishing  it,  cor- 
rects its  misleading  effect — see  for  example  Farnham,  Waters  1501.  In 
determining  the  value  of  the  water-power  for  purposes  of  taxation  in 
Massachusetts,  the  value  of  property  extending  in  two  states  may  be 
apportioned  in  taxing  the  property  in  one.  Cleveland  Ry.  Co.  v.  Backus 
(.1893)   154  U.  S.  439;  Pa.  v.  Trenton  Bridge  (Pa.  1861)  9  Am.  L.  Reg.  298. 

Torts — Malicious  Prosecution — Right  of  a  Bankrupt  Corporation  to 
Sue. — A  bankrupt  corporation  sued  for  malicious  prosecution.  Held, 
action  was  one  for  injury  to  property  and  did  not  survive  to  the  corpora- 
tion, after  the  appointment  of  a  trustee.  Hansen  Mercantile  Co.  v.  Whyman, 
Partridge  &  Co.   (Minn    1908)   117  N.  W.  926. 

Malicious  prosecution  is  a  purely  personal  tort,  Buller  Nisi  Prius  3; 
Holland,  Jurisprudence  (9th  Ed.)  177,  originally  regarded  as  an  aggravated 
form  of  defamation.  2  Pol.  &  Mait.,  History  of  English  Law  (2nd  Ed.) 
539;  3  Bl.  Com.  126.  The  personal  injury  is  the  gravamen  of  the  action. 
Noonan  v.  Orton  (1874)  34  Wis.  259.  The  action  being  personal  is  not 
assignable,  Lawrence  v.  Martin  (1863)  22  Cal.  174;  Slauson  v.  Schwa- 
bacher  (1892)  4  Wash.  783,  and  does  not  pass  to  the  trustee  in  bankruptcy. 
In  re  Haensell  (1809)  91  Fed.  355;  Noonan  v.  Orton,  supra.  In  allowing 
recovery  by  a  corporation  for  so-called  personal  torts,  the  courts  have 
usually  required  proof  of  special  damage  to  property.  Trenton  etc.  Co.  v. 
Perrine  (N  J.  1852)  3  Zab.  402;  Shoe  &  Leather  Bank  v.  Thompson  (N.  Y. 
1865)  18  Abb.  Pr.  413.  But  this  is  not  imperative,  Quartz  Hill  etc.  Co.  v. 
Eyre  (1883)  11  Q.  B.  D.  674;  Knickerbocker  etc.  Co.  v.  Ecclesine  (N.  Y. 
1869)  6  Abb.  Pr.  n.  s.  9,  27,  nor  does  it  change  the  character  of  the  action 
for  malicious  prosecution.  Proof  of  damage  is  essential  to  this  action,  and 
injury  to  property  is  merely  one  of  the  recognized  forms  of  damage  that 
may  always  be  shown.  Savill  v.  Roberts  (1698)  12  Mod.  208.  Except 
possibly  under  the  special  statute  involved,  (Minnesota  Revised  Laws  1905, 
1  4502),  the  principal  case,  while  perhaps  in  accord  with  the  spirit  of  the 
Bankruptcy  Act,  is  hardly  sustained  by  the  decisions. 
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Trusts — Express  Trustees — Statutes  of  Limitation. — The  defendant's 
testator,  the  trustee  of  a  secret  trust,  committed  breaches  thereof  without 
the  knowledge  of  the  plaintiff,  the  cestui.  The  defendant  set  up  the  statute 
of  limitation.  Held,  since  there  was  an  express  trust  and  the  cestui  had 
no  knowledge  of  the  breach,  the  defense  failed.  Russell  v.  Huntington  Nat. 
Bank  (1908)    162  Fed.  686. 

The  principal  case  accords  with  the  rule  laid  down  by  American  courts 
and  text  writers  that  until  there  has  been  to  the  knowledge  of  the  cestui 
such  a  breach  as  amounts  to  a  repudiation  the  Statute  of  Limitations  does 
not  act  as  a  bar.  Perry,  Trusts  §  863.  This  view  is  based  upon  the  ground 
that  the  trustee  is  holding  adversely  and  from  then  on  the  statute  begins 
to  run.  Kane  v.  Blood  good  (1823)  7  Johns.  Ch.  90;  Hill  v.  McDonald 
(1890)  58  Hun  322.  The  English  cases  generally  cited  to  support  this 
proposition  seem  misconstrued.  Wedderburn  v.  Wcdderburn  (1838)  4  M. 
&  C.  41,  52;  Pollock  v.  Gardner  (1842)  1  Hare  594;  Lister  v.  Pickford 
(1864)  34  L.  J.  Ch.  582.  They  clearly  hold  the  Statute  of  Limitations 
inapplicable  to  express  trusts,  Att'y  Gen'l  v.  The  Fish  Monger  (1841)  5  M. 
&  C.  16,  and  seem  to  regard  the  time  of  repudiation  as  important  only 
in  determining  whether  laches  will  be  imputed.  Further,  in  imputing  laches 
the  English  courts  are  more  zealous  of  the  cestui's  interest  than  American 
courts.  Thus  they  have  held  that  the  above  rule  applies,  though  the  trust 
is  established  by  parol  evidence;  Rochefoucauld  v.  Boustead  [1897]  1  Ch. 
196;  and  that  an  agent  having  a  fiduciary  relation  to  his  principal,  [Burdick 
v.  Garrick  (1870)  L.  R.  5  Ch.  App.  232],  one  who  assumes  to  act  as  a 
trustee,  [Life  Ins.  v.  Siddal  (1861)  3  D.  F.  &  G.  58],  or  one  who  obtains 
the  trust  res  by  collusion  in  the  fraud  of  the  trustee,  [Soar  v.  Ashwell 
L.  R.  (1893)  2  Q.  B.  390],  will  be  looked  upon  as  an  express  trustee.  It 
would  seem  that  the  American  courts  following  their,  less  liberal  policy 
would  oppose  such  extensions  of  the  liabilities  of  an  express  trustee.  Lam- 
mer  v.  Stoddard  (1886)  103  N.  Y.  762;  McClane's  Adtn.  v.  Shepherd's  Ex. 
(1870)  21  N.  J.  Eq.  76;  note  7  L.  R.  A.  370. 

Trusts — Investment  of  Trust  Funds. — A  cestui  sued  to  recover  trust 
funds  lost  through  investment  in  the  bonds  of  a  loan  company  of  another 
state.  PI  eld,  that  the  trustee  was  justified  in  investing  without  the  state 
and  in  relying  on  the  general  good  reputation  of  the  securities.  Scoville  v. 
Brock  (Vt.   1908)  70  Atl.  1014. 

The  rule  as  to  investment  of  trust  funds  varies.  Generally  investments 
are  restricted  to  public  securities  or  mortgages  on  unencumbered  real  estate. 
King  v.  Talbot  (1869)  40  N.  Y.  76;  Simmons  v.  Oliver  (1889)  74  Wis.  633. 
Some  courts  protect  the  trustee  provided  he  has  acted  as  a  prudent  man 
would  have  done  in  making  a  permanent  investment,  Hunt,  Appellant 
(1886)  141  Mass.  515;  Mattocks  v.  Moulton  (1892)  84  Me.  545,  while  a 
few  others  justify  the  trustee  if  he  has  acted  in  good  faith.  McCoy  v. 
Horowitz  (1884)  62  Md.  183.  Under  the  last  two  rules  investments  in 
private  corporations  are  approved  if  the  business  is  well  established  and 
has  acquired  a  sound  reputation.  Smyth  v.  Burns  (1853)  25  Miss.  422; 
Dickinson's  Appellant  (1890)  152  Mass.  184.  Though  there  is  no  fixed 
rule  against  investing  without  the  state,  such  investments  have  been  held 
justifiable  only  in  cases  of  "pressing  emergency."  Ormiston  v.  Olcott 
(1881)  84  N.  Y.  339;  McCullough  v.  McCullough  (1888)  44  N.  J.  Eq.  313- 
In  the  principal  case  no  such  emergency  appears,  but  the  court's  leniency 
is  typical  of  a  jurisdiction  which  has  gone  so  far  as  to  hold  an  investment 
in  a  promissory  note  permissible.     Barney  v.  Parsons  (1882)  54  Vt.  623. 
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Report  of  the  Board  of  Statutory  Consolidation  to  the  Legislature 
of  the  State  of  New  York.  Part  I,  Consolidated  Laws.  Six  Vol- 
umes, pp.  6891.  Part  II,  General  Report,  pp.  103.  Albany:  J.  B.  Lyon 
Company,   State   Printers.     1908. 

This  publication  represents  a  vast  amount  of  labor  which  has  been 
wisely  directed  to  the  accomplishment  of  a  most  desirable  end.  The  entire 
substance  of  every  general  statute  enacted  in  this  State,  since  1777,  is 
embodied  in  the  six  volumes  constituting  the  first  part  of  the  report.  If 
it  is  adopted  by  the  legislature  during  the  coming  winter,  the  legal  pro- 
fession can  safely  discard  the  hundred  and  more  tomes  of  session  laws, 
and  look  only  to  these  six  volumes  for  all  the  general  statutory  law  of 
the   State !     "'Tis   a   consummation   devoutly   to  be   wished." 

Some  idea  of  the  vast  amount  of  labor,  which  has  been  expended  on 
this  undertaking,  will  be  suggested  by  the  fact  that  the  task  has  involved 
a  page  by  page  examination  of  more  than  fifty  thousand  separate  statutes. 
For  those  in  charge  of  this  work  have  not  been  content  with  collating,  classi- 
fying and  consolidating  those  enactments  only  which  have  been  labelled 
by  the  legislators  as  public  laws.  They  have  searched  through  the  so- 
called  private  and  local  laws,  lest  haply  they  might  overlook  some  clause 
or  provision  of  a  general  character,  which  had  strayed  unawares  into  the 
wrong  fold.  This  search  proved  to  be  quite  necessary  as  many  such 
clauses  and  provisions  were  found  thus  improperly  placed.  It  resulted, 
too,  in  discovering  duplicate  laws  upon  several  topics — a  second  statute 
having  been  enacted  by  the  Legislature  in  sweet  ignorance  of  the  fact  that 
its  substance  was  already  upon  the  statute  book. 

In  collating  and  classifying  the  vast  mass  of  legislative  enactments,  the 
Board  of  Statutory  Consolidation  resorted  to  a  very  ingenious  and  efficient 
system  by  which  a  card  record  was  made  of  the  history  and  substance  of 
every  act  passed  since  1777.  If  any  reader  desires  full  information  con- 
cerning this  system,  let  him  read  the  description  of  it  at  pages  28  to  41 
of  part  second  of  the  report,  or  call  at  the  office  of  the  Board's  efficient 
secretary  in  Albany.  This  card  system  resulted  in  a  compilation  on  the 
cards  of  all  general  provisions  of  statutory  law,  appropriately  classified  to 
the  existing  general  laws  and  to  such  proposed  laws  as  were  indicated;  as 
well  as  an  historical  record  on  these  cards  of  every  general  statute. 

After  this  preliminary  work  had  been  done,  the  cards  were  turned  over 
to  experts  in  the  various  branches  of  the  law,  with  instructions  to  insert 
every  live  provision  in  its  appropriate  place  in  the  Consolidated  Laws, 
while  every  dead  provision  was  to  be  noted  in  the  Schedule  of  Repeals. 
As  soon  as  these  experts  had  accomplished  the  task  assigned  to  them, 
the  Board  began  its  examination  and  correction  of  the  material  thus 
brought  together.  It  is  only  necessary  to  name  the  members  of  this  Board, 
to  satisfy  the  profession  that  the  proposed  Consolidated  Laws  can  be  ac- 
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cepted  as  a  thorough  and  careful  piece  of  work.  They  are  Adolph  J. 
Rodenbeck,  William  B.  Hornblower,  John  G.  Milburn  and  Adelbert  Moot. 
If  any  member  of  the  bar  still  entertains  serious  doubt  on  the  subject, 
every  vestige  will  be  dissipated  by  an  examination  of  the  work  itself. 

It  is  to  be  borne  in  mind  that  the  Board  has  not  attempted  to  revise 
the  statutes  of  this  State.  Pursuant  to  instructions  from  the  Legislature, 
it  has  contented  itself  with  consolidating  those  statutes.  These  Consoli- 
dated Laws,  therefore,  if  enacted,  will  not  change  our  statutes.  The  sub- 
stance of  those  statutes  will  be  the  substance  of  the  Consolidated  Laws; 
and  the  only  changes  from  existing  session  laws  will  be  those  in  form  or 
language  which  were  necessary  to  weld  them  together.  Hence,  it  would 
seem  that  there  should  be  no  opposition  from  any  quarter  to  the  speedy 
adoption  of  this  report  by  the  next  Legislature.  We  are  pleased  to  learn 
that  the  report  has  met  with  a  favorable  reception  by  members  of  the 
bar  who  have  examined  it,  and  that  its  enactment  into  law  has  been  earn- 
estly requested  by  so  influential  a  body  as  the  Bar  Association  of  New  York 
City. 

A  Constitutional  History  of  England  :  A  Course  of  Lectures.  By 
F.  W.  Maitland.  Cambridge:  The  University  Press.  G.  P.  Putnam's 
Sons.     1908.     pp.  xxviii,  547. 

When  it  was  announced  that  a  course  of  lectures  delivered  by  Pro- 
fessor Maitland  in  1887- 1888  was  being  prepared  for  the  press,  some  of  his 
admirers  must  have  felt  misgivings.  Posthumous  works,  like  those  of 
Stubbs,  originating  as  lectures  intended  for  undergraduates,  have  in  some 
cases  detracted  from  an  author's  reputation,  and  the  publication  of  Mait- 
land's  lectures  might  have  diminished  his  fame.  But  such  fears  have  not 
been  justified.  On  the  contrary,  these  lectures,  though  they  do  not  profess 
to  give  the  results  of  much  original  research,  are  a  remarkable  performance, 
which  bears  eloquent  testimony  to  Maitland's  genius  and  confirms  the 
general  verdict  that  he  was  one  of  the  most  masterly  historians  that  Eng- 
land has  ever  produced.  We  must  indeed  welcome  the  publication  of  this 
book,  because  it  gives  us  some  of  his  ideas  concerning  the  history  of  Eng- 
lish law  from  Edward  I's  time  onward,  and  because,  as  the  editor  says, 
there  is  no  book  "which  provides  so  good  an  introduction  to  the  study  of 
English  Constitutional  History,  or  which  is  likely  to  be  more  highly  valued 
by  practical   teachers  of  the   subject  at  our  Universities." 

The  work  professes  to  give  a  sketch  of  English  public  law  and  institu- 
tions at  five  periods,  1307,  1509,  1625,  1702,  and  "the  present  day"  (the  last 
quarter  of  the  nineteenth  century),  but  in  reality  it  sets  forth  the  history  of 
law  and  government  from  the  earliest  times.  Though  subjects  like  feudalism, 
classes  of  society,  kingship,  parliament,  the  privy  council,  taxation  and  mili- 
tary affairs  receive  adequate  attention;  emphasis  is  placed  on  legal  develop- 
ment, and  Maitland  seems  to  have  conceived  his  topic  to  be  the  history 
of  public  law  rather  than  constitutional  history.  Naturally  too  we  find 
most  originality  displayed  in  his  treatment  of  legal  institutions  (for  ex- 
ample, the  admirable  accounts  of  Edward  I's.  legislation,  pp.  18-21,  and  of 
Henry   IPs.  legal   reforms  and  the  development  of  trial  by  jury    (pp.    in- 
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131)  ;  while  much  of  his  information  regarding  other  matters  was  derived 
from  authors  like  Stubbs,  Dicey  and  Anson.  Many  of  the  ideas  which  he 
sets  forth  in  the  lectures  on  the  period  to  1307  were  developed  in  his  His- 
tory of  English  Law,  to  which  the  editor  gives  frequent  references  in  the 
foot-notes. 

The  style  is  remarkably  lucid,  better  adapted  to  the  needs>  of  undergradu- 
ates than  that  of  the  author's  later  works.  Here  and  there,  however,  we 
have  some  of  those  playful  touches  which  enliven  the  pages  of  his  History 
of  English  Law.  For  example,  p.  142:  "Now  were  an  examiner  to  ask 
who  introduced  the  feudal  system  into  England?  one  very  good  answer, 
if  properly  explained,  would  be  Henry  Spelman."  Again,  p.  418:  ''There 
is  one  term  against  which  I  wish  to  warn  you  and  that  term  is  'the 
crown.'  You  will  certainly  read  that  the  crown  does  this  and  the  crown 
does  that.  As  a  matter  of  fact  we  know  that  the  crown  does  nothing 
but  lie  in  the  Tower  of  London  to  be  gazed  at  by  sight-seers." 

The  editor,  H.  A.  L.  Fisher  of  New  College,  Oxford,  has  done  his  work 
well,  though  there  are  some  manifest  errors  which  will  doubtless  be  cor- 
rected in  forthcoming  editions.  The  editor's  foot-note  references  to  recent 
works  are  not  numerous,  but  they  are  selected  with  discretion  and  cover 
some  of  the  more  important  topics  examined  in  Maitland's  lectures. 

The  Powers  of  the  American  People.  By  Masuji  Miyakawa.  2nd 
Ed.     New  York:     The   Baker  &  Taylor  Co.     1908.     pp.   xiv,.  431. 

This  is  an  interesting  book,  particularly  to  a  student  of  comparative 
politics.  The  author  is  a  man  of  large  and  varied  learning,  and  reasonably 
familiar  with  the  political  systems  of  the  principal  European  nations.  He 
has  made  a  careful  and  profitable  study  of  all  the  leading  cases  in  constitu- 
tional and  international  law  that  have  been  adjudicated  by  the  United 
States  Supreme  Court.  In  fact,  these  adjudged  cases  form  the  substance 
of  his  book,  to  which  are  appended  the  text  of  Magna  Carta,  the  Consti- 
tution of  Japan,  the  Declaration  of  American  Independence,  the  Articles  of 
Confederation  and  the  Constitution  of  the  United   States. 

The  book  is  thoroughly  up  to  date.  Authorities  are  cited  as  recent  as 
the  address  of  President-elect  Taft  to  the  Brooklyn  Bar  Association  in 
February,  1908.  It  is  easy  to  see  how  a  second  edition  of  this  work  has 
been  called  for  within  the  short  space  of  two  years.  Our  author  in  his 
political  sympathies  is  thoroughly  American,  while  not  devoted  to  any 
narrow  school  of  constitutional  interpretation,  nor  holding  a  brief  for  any 
cause.  He  is  an  extravagant  eulogist  of  the  Monroe  Doctrine,  of  trial  by 
jury,  and  of  the  American  Bench  and  Bar.  On  page  11  he  sounds  his 
keynote  by  saying  that  "the  American  people  are,  from  every  point  of  view, 
sovereign,  omnipotent,  and  that  they  can  do  no  wrong.  Let  us  now  pro- 
ceed a  step  toward  proving  the  strength,  beauty  and  immortality  of  the 
republic — the  only  real  republic  the  world  has  ever  begotten."  Our  author 
has  no  sense  of  humor.  If  he  had,  he  would  join  us  in  a  smile  at  some 
observations  like  the  following,  on  page  326 :  "It  is  not  in  the  least  exag- 
gerating to  say  that  the  leaders  of  the  American  Bar,  in  a  large  city  like 
New  York,  enjoy  yearly  incomes  of  about  $500,000;"  or  at  this,  on  page 
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64:  "Joseph  G.  Cannon  is  reputed  as  the  most  popular  American  Speaker. 
His  characteristic  sympathy  is  beloved  by  all  who  know  him.  He  is,  ac- 
cording to  Vice-President  Fairbanks,  the  modern  Lincoln.'1 

The  topics  discussed  cover  the  whole  range  of  the  Constitution,  and 
it  must  be  frankly  admitted  that  the  work  is  exceptionally  well  done. 
The  discussion  is  clear  and  precise,  and  never  dreary.  The  book  has  faults 
that  should  be  corrected  in  later  editions.  For  innumerable  verbatim  quota- 
tions there  are  no  references  to  sources.  And  in  citing  decisions  of  our 
highest  court,  only  the  liber  and  page  of  the  volume  of  reports  are  fur- 
nished, and  the  title  of  the  case  is  almost  invariably  omitted.  Others  have 
done  this,  and  still  do  it,  but  it  is  wrong  and  distracting,  because  the  chief 
value  of  a  law  book  is  not  as  a  work  of  art,  but  as  an  index  to  authorities. 
The  Japanese  school  question  of  San  Francisco  receives  a  disproportion- 
ately extended  treatment,  probably  because  the  author  has  much  special 
knowledge  on  the  subject,  acquired  while  acting  as  attorney  for  some  of 
the  expelled  pupils  (p.  243).  We  grieve  to  find  so  judicious  a  writer  begin 
his  chapter  on  "The  Unwritten  Powers  of  the  Courts"  by  saying  (p. 
332)  :  "Practically  and  theoretically,  the  legislative  omnipotence  of  Con- 
gress is  recognized  by  the  undivided  opinion  of  the  modern  school  of  con- 
stitutional study."  This  exactly  reverses  the  truth  unless  we  are  to  regard 
the  observation  as  a  cynical  comment  on  present  day  tendencies. 

Our  author  is  Japanese,  of  course,  and  to  this  fact  we  owe  the  real  value 
of  his  book.  For  on  almost  every  page  he  recurs  to  Japanese  polity  and  in- 
stitutions, and  always  with  pride  and  loving  interest,  and  we  doubt  not  with 
accuracy.  In  such  places  he  is  always  instructive.  It  would  be  difficult 
to  indicate  any  other  volume  handier  than  this  where  so  much  illumina- 
tion on  constitutional  government  can  be  gained  from  Oriental  sources. 
References  on  page  258  to  "the  dissemination  of  the  American  religion,"  and 
"the  propagation  of  faith  in  the  American  God"  show  the  author's  early 
education  in  a  non-Christian  country.  But  he  is  master  of  the  main  propo- 
sitions in  his  work,  and  has  probably  acquired  familiarity  with  our  juris- 
prudence at  first  hand.  He  tells  us  (p.  250)  that  the  Japanese  are  a 
proud  people,  and  will  not  "tolerate  any  imputation  of  inferiority  that 
classes  them  below  the  citizens  of  this  country,  or  the  citizens  or  subjects 
of  the  first  power  of  the  civilized  world."  They  are  not,  he  says,  of  Mon- 
golian race  or  Mongolian  descent.  They  have  a  reciprocal  treaty  with 
every  civilized  power  upon  as  equal  a  footing  as  Great  Britain  has  with 
the  United  States.  It  is  certainly  impressive  to  read  the  Constitution  of 
Japan,  and  note  in  Chapter  II,  on  the  rights  and  duties  of  subjects,  that 
personal  liberty,  freedom  from  search,  the  right  of  privacy,  freedom  of 
religious  belief,  and  the  liberty  of  speech  and  publication  shall  all  remain 
inviolate  forever. 

In  style,  the  book,  in  spite  of  its  Oriental  extravagance  of  rhetoric,  com- 
pares favorably  with  the  ordinary  output  of  American  publishers.  The 
author  illustrates  certain  stubborn  vices  of  Japanese  who  assume  to  write 
English ;  but,  on  the  whole,  he  wins  our  admiration  by  a  simple  and  effect- 
ive diction.  Certain  pedantic  expressions,  by  their  rarity,  recall  the  gen- 
eral excellence  of  the  book,  as,  for  example,  this  sentence  on  page  167 : 
''The  President  of  the  United  States,  the  strictest  creature  of  the  Consti- 
tutional nomenclature,  is  not  obnubilated  behind  the  mysterious  obscurity 
of  counselors."     We  predict  a  large  sale  for  the  book. 
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IS    A    LARGE1    CORPORATION    AN    ILLEGAL 

COMBINATION  OR  MONOPOLY  UNDER 

THE  SHERMAN  ANTI-TRUST  ACT? 

At  common  law,  neither  a  large  corporation  nor  a  large  part- 
nership is  an  illegal  combination.  In  no  proper  legal  sense  is  a 
large,  dominating  corporation  a  combination  at  all,2  but  whether 
or  not  it  is  a  combination,  it  is  certainly  not  an  illegal  one.  For,  as 
we  shall  presently  show,  the  common  law  does  not  condemn  size  as 
such,  or  set  any  limits  to  the  amount  of  business  or  property  of  an 
individual  or  corporation,  and  neither  a  partnership  nor  a  corpora- 
tion was  ever  thought  of  as  involving  a  restraint  of  trade. 

Nor  is  a  large,  dominating  corporation  in  any  strict  sense,  legal 
or  etymological,  a  monopoly.  This  word,  according  to  the  original 
common  law  conception,  and  the  commonly  accepted  definition 
based  upon  it,  involves  the  idea  of  a  sole  or  exclusive  right  or 
privilege.3  The  conception  that  a  corporation,  although  possessed 
of  no  such  sole  or  exclusive  right,  is  a  monopoly,  provided  it  can 
dominate  its  particular  trade,  is  modern.  And  the  notion  that  a 
large,  dominating  corporation  may,  under  the  old  principle  of  the 
common  law  as  to  unreasonable  restraints  of  trade,  be  suppressed 
or  enjoined  from  doing  business  as  an  illegal  combination  or 
monopoly,  is  still  more  modern.  It  finds  some  support  in  recent 
political  discussions  and  judicial  dicta,  but  very  little  support  in  the 

^'Large"  corporation  is  here  used  in  the  sense  of  a  corporation  deemed 
to  be  large  and  strong  enough  to  dominate  its  particular  trade. 

T,ocker  v.  American  Tobacco  Co.  (N.  Y.  1907)  121  App.  Div.  443. 

34  Bl.  Com,,  Ch.  XII.,  9;  Stickney's  State  Control  of  Trade  &  Com- 
merce, pp.  94-5;  Bills  &  Debates  in  Congress  relating  to  Trusts,  Fiftieth 
to  Fifty-seventh  Congress,  p.  324.  Senator  Edmunds,  Chairman  of  the 
Judiciary  Committee,  to  which  the  Anti-Trust  Act  was  referred,  quoted 
with  approval  Webster's  definition,  which  includes  the  idea  of  a  sole  and 
exclusive  right  and  control.    In  re  Greene  (1892)  52  Fed.  104,  at  115-6. 
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actual  decisions,  and,  what  is  important  for  the  purposes  of  this 
article,  no  support  whatever  in  the  decisions  of  any  of  our  highest 
courts  prior  to  the  passage  of  the  Sherman  Anti-Trust  Act.4  It  is 
wholly  indefensible  in  principle,  and  involves  two  fundamental 
errors. 

The  first  error  consists  in  the  failure  to  recognize  that  there  is 
no  principle  of  the  common  law  which  condemns  mere  growth  and 
size  or  financial  power,  or,  what  amounts  to  the  same  thing,  im- 
poses a  limitation  with  respect  to  the  amount  of  property  which 
may  be  owned  or  the  amount  of  business  which  may  be  done  either 
by  an  individual  or  a  corporation.  Under  our  political  system,  it  is 
obvious  that  the  limitation  of  the  size  of  a  corporation  is  a  legisla- 
tive and  not  a  judicial  function.  It  is  for  the  legislative  branch  of 
the  government  to  determine  how  much  property  may  be  owned  or 
business  may  be  done  by  either  an  individual  or  a  corporation,  and 
if  the  legislative  branch  has  prescribed  no  limitations,  the  courts, 
whose  function  is  limited  to  interpreting  the  laws,  can  impose  none. 
Even  if,  in  the  last  Presidential  election,  the  people  of  this  country 
by  an  overwhelming  majority  had  adopted  Mr.  Bryan's  platform, 
and,  in  particular,  his  plank  with  respect  to  the  50%  limitation, 
it  would  not  have  been  competent  for  the  courts  to  declare  that  a 
corporation,  whenever  it  exceeded  that  limit,  was  an  illegal  monop- 
oly. For  the  adoption  of  the  platform  would  not  have  made  such 
a  limitation  the  law  of  the  land,  and  until  it  did  become  the  law  of 
the  land,  made  so  by  proper  legislative  action,  the  courts  could  not 
grant  any  relief  as  if  it  were  the  law  of  the  land. 

If,  then,  there  is  no  principle  of  the  common  law  imposing  any 
limitation  upon  the  amount  of  property  which  may  be  owned  or 
business  which  may  be  done  by  a  corporation,  there  can  be  no  ille- 
gality under  the  common  law  in  the  mere  acquisition  of  a  very  large 
amount  of  property,  or  the  doing  of  a  very  large  amount  of  busi- 
ness. If  there  is  no  illegality  in  the  acquisition  of  property  or  the 
doing  of  business,  however  large,  it  follows  that  the  courts  cannot, 
under  the  common  law,  adjudge  a  corporation,  any  more  than  an 
individual,  guilty  of  an  illegal  act,  if  it  acquires  so  much  property, 
or  does  so  much  business,  that  it  can  exert  a  dominant  or  control- 
ling influence  in  its  trade.  If  the  acquisition  and  ownership  of 
property,  however  large,  does  not  constitute  an  offence  against  the 
common  law,  then  the  mere  acquisition  and  ownership  of  property, 
even  assuming  that  it  involves  the  power  of  doing  an  illegal  act. 

*IV.  Columbia  Law  Review  329,  notes  2,  3,  4. 
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cannot  of  itself  constitute  an  offence  against  the  common  law. 
Because  property  which  may  be  lawfully  used  may  also  be  used  to 
the  detriment  of  others  and  for  the  purpose  of  committing  an  illegal 
act,  is  obviously  no  ground  for  declaring  that  the  mere  acquisition 
and  ownership  of  it  constitutes  an  illegal  act,  and  that  the  owner  of 
it  may  be  restrained  from  exercising  all  rights  of  ownership.  Even 
if  a  mill  may  be  so  operated  as  to  emit  noxious  gases,  that  does  not 
justify  any  court  in  restraining  the  owner  from  using  the  mill  for 
any  purposes.  Before  the  court  can  grant  its  restraining  order, 
there  must  be  proof  not  only  that  the  owner  of  the  mill  has  the 
power  of  doing  harm,  but  that  he  has  actually  done  or  at  least 
threatens  to  do  it. 

The  second  fundamental  error,  involved  in  this  conception  as 
to  the  illegality  of  a  large  corporation,  consists  in  the  failure  to 
discriminate  between  contract  rights  and  property  rights.  Con- 
tracts which  are  deemed  to  be  opposed  to  public  policy  are  re- 
garded by  the  courts  as  invalid  and  non-enforcible  as  between  the 
parties  to  them ;  that  is,  when  a  party  to  one  of  these  contracts 
comes  before  the  court,  asking  for  the  aid  of  the  court  to  enforce 
the  rights  which  he  claims  under  these  contracts,  the  court  may 
refuse  to  act.  As  contracts  involving  unreasonable  restraints  of 
trade,  according  to  the  old  rule  of  the  common  law,  and,  in  more 
recent  times,  contracts  involving  the  restriction  of  competition,  are 
deemed  to  be  opposed  to  public  policy,  the  courts,  under  the  com- 
mon law,  can  refuse  to  lend  their  aid  for  the  enforcement  of  such 
contracts.  But  it  was  never  supposed  that  the  courts,  if  the  con- 
tracts are  simply  illegal  under  some  rule  or  policy  of  the  common 
law,  could  divest  or  disturb  titles  or  rights  acquired  as  the  result 
of  the  performance  of  such  contracts.  No  proposition  is  more 
clearly  settled  than  that,  in  the  absence  of  a  specific  statutory  pro- 
vision to  the  contrary,  an  indefeasible  title  to  property  passes 
under  such  contracts,  and  the  owner  of  property  so  acquired  can 
exercise  the  full  rights  of  ownership  therein.5  It  is  also  clearly 
settled  that  ultra  vires  acquisitions  of  property  by  corporations, 
i.  e.,  acquisitions  of  property  which  they  are  not  authorized  by 
their  charters  to  hold,  pass  the  title  and  all  rights  of  ownership  to 
the  corporations,  and  the  only  consequence  of  such  ultra  vires 
acquisitions  is   that  the  corporation  may  be  dissolved  by  the  State 

"Strait  v.  National  Harrow  Co.  (1892)  51  Fed.  819;  Connolly  v. 
Union  Sewer  Pipe  Co.  (1902)  184  U.  S.  540;  Att'y  Gen'l  v.  American 
Tobacco  Co.  (1897)  55  N.  J.  Eq.  352. 
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which  granted  its  charter.6  In  Connolly  v.  Union  Sewer  Pipe  Com- 
pany1 it  was  held  that  the  illegality  of  a  combination,  to  which  a 
corporation  was  a  party,  did  not  prevent  the  corporation  from  pass- 
ing a  good  title  by  a  sale  of  its  property,  and  did  not  justify  the 
buyer  in  refusing  to  pay  therefor — in  other  words,  selling  its  prop- 
erty in  the  regular  course  of  business,  and  exercising  the  rights  of 
ownership,  is  not  illegal.  In  Strait  v.  National  Harrow  Company,* 
it  was  held  that  a  corporation,  party  to  an  illegal  combination, 
could  not  be  restrained  from  prosecuting  an  action  for  infringe- 
ment of  its  patents.  The  Connolly  case7  refers  with  approval  to 
the  Strait  case,8  quoting  from  the  opinion  the  following:9 

"Such  a  combination  may  be  an  odious  and  a  wicked  one,  but 
"the  proposition  that  the  plaintiff,  while  infringing  the  rights 
"vested  in  the  defendant,  *  *  *  is  entitled  to  stop  the  defendant 
"from  bringing  or  prosecuting  any  suit  therefor  because  the  de- 
fendant is  an  obnoxious  corporation,  and  is  seeking  to  perpetuate 
"the  monopoly  which  is  conferred  upon  it  by  its  title  to  the  letters 
"patent,  is  a  novel  one,  and  entirely  unwarranted." 

It  follows  from  this  that,  while  the  power  of  dominating  a  trade 
and  destroying  competition,  in  so  far  as  it  rests  on  contract,  may  be 
practically  destroyed  by  the  courts,  since  the  courts  under  the  com- 
mon law  may  refuse  to  enforce  these  contracts,  the  power  of  dom- 
inating a  trade  and  destroying  competition,  in  so  far  as  it  rests  on 
ownership  or  property  rights,  is  beyond  the  reach  of  the  courts, 
since  the  courts  under  the  common  law,  in  the  absence  of  any  stat- 
ute, have  no  power  to  restrain  the  use  and  enjoyment  of  property 
rights. 

Undoubtedly,  the  legislative  body  which  creates  the  corporation 
may  limit  the  amount  of  property  which  it  may  acquire  and  hold. 
It  mav  also,  in  general,  prescribe  the  conditions  upon  which  the 
corporation  may  continue  to  act  as  such,  and,  in  the  exercise  of 
this  general  power,  the  legislative  body  may  prescribe  that  a  corpo- 
ration shall  not,  as  a  corporation,  do  more  than  a  certain  amount  of 
business,  or  shall  not  do  any  business  at  all,  if  it  becomes  a  party 
to  an  illegal  combination  or  monopoly.  The  Legislature  may  also 
make  its  own  arbitrary  definition  of  monopoly.     It  may  define 

•National  Bank  v.  Matthews  (1878)  98  U.  S.  621;  National  Bank  v. 
Whitney  (1880)   103  U.  S.  99;  Fritts  v.  Palmer  (1889)   132  U.  S.  282. 

'(1902)  184  U.  S.  540;  see,  also,  Harriman  v.  Northern  Securities  Com- 
pany (1905)  197  U.  S.  244,  where  it  was  held  that  the  title  to  the  stock 
of  the  Great  Northern  and  Northern  Pacific  Companies  passed  to  the 
Northern  Securities  Company,  which  had  already  been  adjudged  illegal. 

•(1892)  51  Fed.  819. 

9At  page  546. 
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monopoly  as  the  business  of  a  corporation  doing  50%  or  more  of 
the  business  in  its  line,  or,  denning  monopoly,  in  a  more  general 
way,  as  the  business  of  a  corporation  doing  such  an  amount  of 
business  as  practically  to  dominate  or  control  its  trade,  the  Legisla- 
ture may  leave  it  to  the  courts  to  say  in  each  instance  whether  the 
particular  corporation  complained  of  is  dominant  and  controlling. 
Finally,  the  Legislature  may,  in  addition  to  forbidding  the  acqui- 
sition of  property  or  the  doing  of  business  beyond  a  certain  amount, 
specifically  provide  that  no  title  or  rights  shall  be  acquired  by  the 
offending  corporation,  or  even  that  they  may  be  forfeited  to  the 
State. 

If,  however,  there  is  no  statutory  or  written  law  making  illegal 
the  acquisition  of  property  or  the  doing  of  business  beyond  a  certain 
amount,  and  providing  that  no  title  or  rights  shall  be  acquired  by 
such  illegal  transaction,  the  corporation  acquiring  property  or  doing 
business  beyond  an  authorized  amount,  cannot,  under  the  common 
law,  be  enjoined  from  doing  business  and  exercising  its  rights  of 
ownership.  The  answer  to  the  question,  then,  whether  a  large, 
dominating  corporation  is  either  an  illegal  combination  or  monop- 
oly, and,  as  such,  subject  to  having  its  business  enjoined,  must  de- 
pend upon  whether  or  not  there  is  in  force,  applicable  to  such  cor- 
poration, such  a  statute.  It  must  appear  that  some  legislative  body, 
having  jurisdiction  over  the  corporation  and  acting  within  the 
limits  of  its  constitutional  power,  has  enacted  a  statute  (a)  pre- 
scribing such  a  limitation,  and  (b)  prescribing  that  no  title  or 
rights  shall  be  acquired  by  acting  in  violation  of  such  limitation. 

It  is  not  my  purpose  in  this  article  to  consider  with  respect  to 
this  question  the  statutes  of  any  State.  My  purpose  is  simply  to 
consider  the  Sherman  Anti-Trust  Act  of  July,  1890.  Assuming 
that  the  corporation  complained  of  under  this  Act  is  legally  organ- 
ized under  the  laws  of  the  State  of  its  creation,  and,  therefore, 
legal,  according  to  both  the  common  law  and  the  statute  law  of  its 
State  (as,  for  instance,  are  the  American  Tobacco  Company,  the 
Standard  Oil  Company  and  the  U.  S.  Steel  Corporation),10  does  it 

"While  the  U.  S.  Steel  Corporation  may  receive  absolution  from  the 
Executive  Department,  there  is  no  rational  basis  for  any  legal  distinction 
between  it  and  other  large  industrial  enterprises.  In  fact,  so  far  as  the 
power  of  dominating  its  trade  is  concerned,  the  U.  S.  Steel  Corporation 
is  more  favorably  situated  than  some  others,  by  virtue  of  its  ownership  or 
control  of  large  ore  deposits  and  the  railroads  connected  with  them ;  and  this 
power  was  strengthened  by  the  acquisition  of  the  Tennessee  Coal  &  Iron 
Company.  On  the  other  hand,  in  the  suit  against  the  American  Tobacco 
Company,  the  Federal  Government  failed  to  prove,  according  to  the  opinions 
of  the  judges,  that  this  corporation  had  exercised  its  dominating  power  to 
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become  illegal  and  subject  to  suppression  by  the  Federal  Courts 
under  this  Federal  Anti-Trust  Act,  if  it  engages  in  interstate  com- 
merce? This  involves  consideration  of  the  question  whether 
Congress,  within  the  limits  of  its  constitutional  power,  has  in 
this  statute  prescribed  (a)  a  limitation  upon  the  property  or  busi- 
ness of  a  corporation,  and  (b)  that  no  title  or  rights  can  be 
acquired  by  any  corporation  violating  this  limitation.  Did  Congress 
in  this  Anti-Trust  Act,  according  to  any  reasonable  interpretation 
of  it,  intend  so  to  prescribe,  and  had  Congress  the  power  to  do  so, 
if  it  had  so  intended?  Both  these  questions,  it  is  submitted,  must 
be  answered  in  the  negative. 

In  the  summary  of  the  law,  printed  in  the  foot  note,11  I  have 

the  detriment  of  anybody,  producer,  consumer  or  competitor,  or  that  it  had 
restrained  trade ;  on  the  contrary,  it  appeared  that  trade  in  tobacco  had 
been  largely  increased.  All  this  shows  how  difficult  it  is  even  for  the  most 
expert  to  make  a  correct  diagnosis  in  the  case  of  Trusts. 

"The  Sherman  Anti-Trust  Act  (Chapter  647,  Laws  of  1890;  26  U.  S. 
Statutes  at  Large,  p.  209;  1  Rev.  Stat,  of  the  United  States,  Supplement, 
2nd  Ed.,  p.  762)  is  entitled  "An  Act  to  Protect  Trade  and  Commerce  against 
Unlawful  Restraints  and  Monopolies."  It  consists  of  eight  sections,  which 
provide  in  effect  as  follows: 

1.  That  "every  contract,  combination  in  the  form  of  trust  or  otherwise, 
or  conspiracy  in  restraint  of  trade  or  commerce"  (interstate  or  foreign)  "is 
hereby  declared  to  be  illegal" ;  and  every  person  "who  shall  make  any  such 
contract  or  engage  in  any  such  combination  or  conspiracy"  is  guilty  of  a 
misdemeanor,  punishable  by  fine  or  imprisonment  or  both. 

2.  That  "every  person  who  shall  monopolize  or  attempt  to  monopolize 
or  combine  or  conspire  with  any  other  person  or  persons  to  monopolize 
any  part  of  the  trade  or  commerce"  (interstate  or  foreign)  is  also  guilty 
of  a  misdemeanor. 

3.  Repeats  the  provisions  of  Section  1,  making  them  applicable  to  trade 
in  any  territory  of  the  United  States  or  the  District  of  Columbia,  or  be- 
tween territories,  or  between  territories  and  the  District  of  Columbia,  or 
between  territories  or  the  District  of  Columbia  and  the  States  or  foreign 
nations. 

(It  is  to  be  noted  that  there  is  no  section  making  the  provisions  of  Sec- 
tion 2  as  to  monopolies  applicable  to  trade  in  the  territories,  District  of 
Columbia,  &c") 

4.  That  the  United  States  Government  may  "institute  proceedings  in 
equity  to  prevent  and  restrain  violations  of  this  Act." 

5.  Relates  to  procedure — unimportant  for  this  discussion. 

6.  That  "any  property  owned  under  any  contract  or  by  any  combina- 
tion, or  pursuant  to  any  conspiracy  (and  being  the  subject  thereof)  men- 
tioned in  Section  1  of  this  Act,  and  being  in  the  course  of  transportation 
(in  interstate  or  foreign  commerce),  shall  be  forfeited  to  the  United  States." 

(It  is  to  be  noted  that  property  owned  by  a  monopolizing  person,  re- 
ferred to  in  the  second  section  of  the  Act,  is  not  forfeited.) 

7.  That  "any  person  who  shall  be  injured  in  his  business  or  property 
by  reason  of  anything  forbidden  or  declared  to  be  unlawful"  may  recover 
damages. 

8.  "That  the  word  'person'  or  'persons'  wherever  used  in  this  Act 
shall  be  deemed  to  include  corporations  and  associations"  existing  under 
the  laws  of  the  United  States  or  any  State  or  territory. 
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quoted  all  the  essential  words  of  the  Act.  From  this  summary  of 
the  law  and  its  title,  the  meaning  of  the  Act,  read  in  the  light  of  the 
principles  discussed  in  the  preliminary  part  of  this  article,  seems 
sufficiently  clear.  The  Act  deals  with  what  are  evidently  regarded 
as  two  distinct  things,  first,  unlawful  restraints  of  trade  resulting 
from  contracts,  &c,  which  are  referred  to  in  the  first  section,  and 
are  both  forbidden  and  declared  illegal,  and  secondly,  unlawful 
monopolies,  which  are  referred  to  in  the  second  section,  and  are 
simply  forbidden. 

Does  a  large,  dominating  corporation  come  within  the  terms  of 
the  first  section  of  the  Act?  To  the  writer  it  seems  clear  that  it 
does  not  come  either  within  its  letter  or  spirit.  This  section  pro- 
vides that  "every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce,"  is 
illegal,  and  forbids  every  person  from  making  any  such  contract 
or  engaging  in  any  such  combination  or  conspiracy. 

A  corporation  lawfully  organized  under  the  laws  of  a  State  for 
trade  or  commerce  is  certainly  not  a  conspiracy.  A  corporation,  it 
may  be  conceded,  involves  a  contract  of  membership  among  its 
stockholders,  but  such  a  contract  was  never  regarded  as  in  any 
sense  a  contract  in  restraint  of  trade.  There  is  absolutely  no  basis 
whatever,  either  in  reason  or  authority,  for  any  such  conception. 
There  is  much  less  reason  for  it  in  the  case  of  a  corporation  than 
in  the  case  of  a  partnership,  in  which,  in  the  absence  of  an  agree- 
ment to  the  contrary,  the  partners  are  bound  to  give  their  whole 
time  and  services  to  the  partnership,  and  not  to  engage  in  any 
competing  business.  There  is  no  such  obligation  resting  upon 
stockholders  of  a  corporation. 

A  corporation,  it  may  also  be  conceded,  may  in  one  sense  be 
regarded  as  a  combination  of  the  persons  composing  its  member- 
ship, just  as  a  man,  although  usually  regarded  as  a  unit,  may  be 
considered  as  a  combination  of  his  limbs  and  the  other  parts  of 
his  anatomy.  But,  in  the  contemplation  not  only  of  lawyers  but 
also  of  laymen,  the  corporation  is  always  conceived  of  as  a  unity, 
like  an  individual,  and  as  a  legal  person,  distinct  from  its  members. 
In  the  eighth  section  of  the  Act,  Congress  declares  that  the  word 
"person,"  wherever  used  in  the  Act,  shall  include  a  corporation. 
That  shows  that  Congress  had  the  correct  conception  of  the  unity 
of  a  corporation.  Moreover,  what  this  section  forbids  is  the  act  of 
"engaging  in  a  combination  or  conspiracy."  No  one  would  ever 
think  of  describing  the  act  of  becoming  a  stockholder  of  a  corpo- 


102  COLUMBIA  LAW  REVIEW. 

ration  as  the  act  of  "engaging  in  a  combination,"  and  it  seems  pre- 
posterous to  suppose  that  Congress  could  have  used  those  words 
in  any  such  anomalous  sense. 

At  the  time  when  the  Anti-Trust  Act  was  under  consideration 
in  Congress,  a  combination  in  the  form  of  trust  was  a  well-known 
device.  The  Standard  Oil  Trust  had  already  attracted  attention, 
and  one  of  the  corporations,  party  to  the  Sugar  Trust  agreement, 
had  been  before  the  courts  of  New  York.  These  were  instances  of 
true  combinations.  They  were  instances  not  of  large  corporations, 
but  of  combinations  of  corporations,  and  these  were  the  combina- 
tions which  the  framers  of  this  Act  had  in  view.  Senator  Sherman 
himself  in  effect  stated  that  the  bill  was  not  intended  to  affect  the 
formation  of  partnerships  or  corporations,  but  simply  to  deal  with 
"a  new  form  of  combination,  commonly  called  trusts,  that  seeks 
to  avoid  competition,  by  binding  the  controlling  corporations."  12 
He  further  stated  that  the  bill  dealt  only  "with  unlawful  combina- 
tions, unlawful  by  the  Code  of  the  law  of  any  civilized  nation  of 
ancient  or  modern  times."  12  As  already  shown,  a  large  trading 
corporation,  merely  because  it  is  large,  is  not  condemned  by  the 
common  law,  either  of  England  or  America,  nor,  so  far  as  the 
writer  is  aware,  by  the  law  of  any  other  civilized  nation.  It  is  not, 
therefore,  condemned  by  the  Sherman  Anti-Trust  Act. 

A  more  fundamental  argument  with  respect  to  the  meaning  of 
this  first  section  is  this:  From  the  terms  of  the  section  itself  and 
other  provisions  of  the  Act.  it  is  plain  that  what  is  condemned  in 
the  first  section  is  a  restraint  of  trade  resulting  from  some  form  of 
contract  or  agreement.  What  is  condemned  is  "every  contract, 
combination  in  the  form  of  trust  or  otherwise,  or  conspiracy."  A 
contract  or  conspiracy  is  obviously  an  agreement,  and  so  is  a  com- 
bination in  the  form  of  trust.  It  is  a  combination  resting  upon  the 
deed  of  trust,  which  is  itself  an  agreement.  A  combination  in  the 
form  of  "otherwise"  must  on  well  settled  principles  of  statutory 
interpretation,  the  principle  known  as  that  of  ejusdem  generis,  be 
interpreted  as  meaning  a  combination  of  a  similar  kind,  i.  e.,  a  com- 
bination resting  upon  agreement. 

This  argument  is  strengthened  by  the  other  provisions  of  the 
section.  It  not  only  forbids  the  entering  into  the  agreement  or 
combination  in  restraint  of  trade,  making  the  act  of  entering  into  the 
agreement  a  criminal  act,  but  it  declares  that  every  such  agreement 

"Bills  &  Debates  in  Congress  relating  to  Trusts,  Fiftieth  to  Fifty-seventh 
Congress,  p.  04. 
"Ibid.  p.  95- 
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or  combination  is  illegal.  While  Congress  has  the  power  to  declare 
illegal  an  agreement  directly  affecting  interstate  trade,  it  has  no 
power  to  declare  illegal  and  to  dissolve  corporations  created  by  a 
State.  The  power  of  dissolving  a  corporation  or  of  practically 
suppressing  it  by  restraining  it  from  exercising  or  enjoying  its 
rights  is  vested  alone  in  the  State  where  the  corporation  was 
created.14  Hence  in  the  second  section  of  the  Act,  as  we  shall  see, 
Congress  simply  forbids  monopolizing,  and  does  not  undertake  to 
declare  a  monopolizing  corporation  an  illegal  combination.  In 
other  words,  in  the  case  of  all  forms  of  agreement,  Congress  both 
forbids  and  declares  illegal ;  in  the  case  of  corporations  as  well  as 
persons,  with  due  regard  to  the  constitutional  limitations  of  its 
power,  it  simply  forbids  illegal  acts — it  does  not  attempt  to  disturb 
property  rights,  or  to  declare  the  corporation,  any  more  than  a 
person,  illegal.  A  corporation,  like  a  person,  may  be  guilty  of 
illegal  acts,  but,  in  an  exact  and  proper  sense,  a  corporation  cannot 
be  called  illegal.  Illegality  is  predicable  of  agreements  and  acts, 
not  of  persons. 

But  it  may  be  contended  that  if  a  large,  dominating  corporation 
is  not  an  illegal  combination  under  the  first  section  of  the  Act,  it 
is  at  least  a  monopolizing  person  under  the  terms  of  the  second 
section  of  the  Act. 

The  second  section  provides,  that  "every  person  who  shall 
monopolize  or  attempt  to  monopolize,  or  combine  or  conspire  with 
any  other  person  or  persons  to  monopolize  any  part  of  the  trade  or 
commerce  between  the  States  or  the  State  and  foreign  nations"  is 
guilty  of  a  misdemeanor.  During  the  debates  in  Congress,  the 
suggestion  was  made  that  this  section  should  be  amended  so  as  to 
limit  it  to  the  case  of  a  person  combining  or  conspiring  with  another 
to  monopolize.  Senator  Edmunds,  Chairman  of  the  Judiciary  Com- 
mittee, opposed  the  amendment,  saying  that  the  matter  had  been 
carefully  considered  in  Committee ;  and,  after  referring  to  Web- 
ster's definition  of  monopoly,  which,  as  already  stated,  involves 
the  idea  of  a  sole  and  exclusive  right,  he  said  that  one  man,  if  he 
had  capital  enough,  could  monopolize,  just  as  well  as  two.15  It  may 
be  argued  from  this,  that  while  Section  i  must  be  limited  to  cases 
of  agreements  between  two  or  more  persons,  Section  2  specifically 
covers  the  case  of  a  single  individual  or  a  single  corporation,  and, 

"U.  S.  Vinegar  Co.  v.  Schlegel  (1894)  143  N.  Y.  537;  In  re  Greene 
(1892)  52  Fed.  104;  U.  S.  v.  E.  C.  Knight  Co.  (1895)  156  U.  S.  1 ;  Att'y 
Gen'l  v.  American  Tobacco  Co.  (1897)  55  N.  J.  Eq.  352,  at  370. 

"Bills  &  Debates  in  Congress  &c,  p.  324. 
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therefore,  specifically  covers  the  case  of  a  large,  dominating  corpo- 
ration. While  it  may  be  conceded  that  this  argument  is  a  valid  one 
for  excluding  the  large,  dominating  corporation  from  Section  i,  it 
is  not  sufficient  for  including  it  within  the  scope  of  Section  2,  and 
for  several  reasons. 

As  already  pointed  out,  the  Act  is  entitled,  "An  Act  to  Protect 
Trade  and  Commerce  against  Unlawful  Restraints  and  Monopo- 
lies." It  must  be  assumed  that  "unlawful"  was  intended  to  modify 
"monopolies"  as  well  as  "restraints."  Certainly  the  framers  of  the 
bill  had  no  intention,  as  revealed  in  the  debates,  of  attempting  to 
make  all  monopolizing  criminal.  And  to  give  any  such  interpreta- 
tion to  the  Act  would  defeat  its  object.18  It  was  specifically 
pointed  out  that  it  was  not  the  intention  of  the  bill  to  forbid  an  in- 
dividual, by  his  own  skill  and  energy,  from  pursuing  his  calling  in 
such  a  way  as  to  monopolize  trade.17  It  was  specifically  pointed  out 
that  something  more  was  needed  to  bring  the  monopolizing  within 
the  scope  of  the  Act,  and  as  already  referred  to  above,  Senator 
Sherman  expressly  stated  that  the  bill  dealt  only  with  "unlawful 
combinations,  unlawful  by  the  Code  of  any  law  of  any  civilized 
nation  of  ancient  or  modern  times." 

President-elect  Taft,  in  the  important  speech  delivered  by  him 
on  August  19th,  1907,  at  Columbus,  Ohio,  expressed  his  concur- 
rence in  this  interpretation  of  the  Act.  Referring  to  Section  2  of 
the  Act,  he  said : 

"The  Supreme  Court  of  the  United  States  has  not  defined  what 
"a  monopoly  under  this  section  of  the  Anti-Trust  Law  is.  I  con- 
ceive that  it  is  not  sufficiently  defined  by  saying  that  it  is  the  com- 
"bination  of  a  large  part  of  the  plants  in  the  country  engaged  in 
"the  manufacture  of  a  particular  product  in  one  corporation.  There 
"must  be  something  more  than  the  mere  union  of  capital  and  plant 
"before  the  law  is  violated.  There  must  be  some  use  by  the  com- 
"pany  of  the  comparatively  great  size  of  its  capital  and  plant  and 
"extent  of  its  output,  either  to  coerce  persons  to  buy  of  it  rather 
"than  of  some  competitor,  or  to  coerce  those  who  would  compete 
"ivith  it  to  give  up  their  business.  There  must,  in  other  words,  be 
"an  element  of  duress  in  the  conduct  of  its  business  towards  the 
"customers  of  the  trade  and  its  competitors  before  mere  aggrega- 
tion of  plant  becomes  an  unlawful  monopoly." 

If  these  words  had  been  spoken  from  the  bench  of  the  Supreme 
Court  of  the  United  States  by  Mr.  Justice  Taft,  they  would  have 
constituted  the  law  of  the  land.     But,  although  not  spoken  by  a 

"Whitwell  v.  Continental  Tobacco  Co.  (1903)  125  Fed.  454.  at  462. 
"Bills  &  Debates  in  Congress  &c,  pp.  322-323. 
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justice  of  the  Supreme  Court,  they  were  spoken,  after  mature  de- 
liberation, by  a  man,  distinguished  as  a  statesman  for  honesty  of 
thought  and  action,  and  as  a  judge  for  sanity  of  judgment  and 
breadth  of  view;  and  they  are  therefore  entitled  to  very  great 
weight  as  a  sound  exposition  of  the  law. 

It  must  be  assumed,  for  the  reasons  already  stated,  that  Con- 
gress well  understood  the  constitutional  limits  of  its  power,  and 
knew  that  it  could  not  wholly  suppress  either  an  individual  or  a  cor- 
poration engaged  in  interstate  commerce.  It  must  be  assumed  that 
Congress  understood  that  its  constitutional  power  did  not  go 
further  than  to  enable  it  to  forbid  illegal  acts  directly  affecting 
interstate  commerce ;  that  it  could  not  suppress  or  restrain  an  in- 
dividual or  a  corporation,  however  wealthy  and  powerful,  if  he  or 
it  was  pursuing  his  or  its  business  by  lawful  means.  This  is  made 
clear  by  other  provisions  of  the  Act. 

Section  4  provides  that  proceedings  in  equity  may  be  instituted 
to  prevent  and  restrain  violations  of  the  Act.  Proceedings  in  equity 
can  be  instituted  only  to  prevent  and  restrain  illegal  acts,  but  if  the 
acquisition  of  property  or  the  expansion  of  the  business  of  the 
corporation  is  perfectly  lawful  in  the  State  of  its  creation,  it  must 
be  lawful  everywhere. 

Section  6  provides  that  any  property  owned  under  any  contract 
or  combination  mentioned  in  Section  1  of  the  Act  may  be  for- 
feited to  the  United  States.  There  is  no  similar  provision  with  re- 
gard to  property  owned  by  a  monopolizing  person  or  corporation 
mentioned  in  the  second  section  of  the  Act.  This  is  clear  evidence 
that  Congress  well  understood  that  it  had  no  power  to  divest  or 
disturb  the  property  rights  of  a  monopolizing  person  or  corpora- 
tion. Congress  simply  has  the  power  of  forbidding  any  illegal  acts 
done  by  such  a  monopolizing  person  or  corporation  in  its  inter- 
state business.  The  mere  exercise  of  the  rights  of  ownership,  in- 
cluding the  business  of  buying  and  selling  according  to  the  regular 
course  of  trade,  is  not  an  illegal  act  according  to  the  laws  of  any 
civilized  country.  Congress  certainly  did  not  intend  to  forbid  any 
such  act;  if  it  had  so  intended,  it  would  have  clearly  exceeded  its 
constitutional  powers. 

Section  7  furnishes  cumulative  evidence  on  this  point.  By  that 
section,  a  right  of  action  to  recover  damages  is  given  to  any  per- 
son whose  business  may  have  been  injured  by  "anything  forbidden 
or  declared  to  be  unlawful."  The  quoted  words  mark  the  broad 
distinction  between  the  first  and  second  sections.     Contracts,  com- 
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binations  or  conspiracies  in  restraint  of  trade  are  both  forbidden  and 
declared  to  be  unlawful.  It  is  within  the  constitutional  power  of 
Congress  not  only  to  forbid,  but  also  to  declare  unlawful,  any  agree- 
ment directly  affecting  interstate  commerce.  The  act  of  monopo- 
lizing by  a  single  individual  or  corporation,  i.  e.,  without  the  ele- 
ment of  an  unlawful  combination,  is  simply  forbidden.  It  is  not 
within  the  constitutional  power  of  Congress  to  prevent  either  a 
wealthy  individual  or  a  wealthy  corporation  from  engaging,  or 
from  exercising  and  enjoying  property  rights,  in  interstate  com- 
merce. It  is  undoubtedly  within  its  constitutional  power  to  forbid 
such  an  individual  or  corporation  from  doing  unlawful  acts,  such 
acts  as  were  referred  to  by  President-elect  Taft  in  his  speech  above 
quoted ;  namely,  acts  of  duress,  coercion,  unfair  competition  or 
other  unlawful  practices.  It  was  obviously  the  intention  of  Con- 
gress in  the  second  section  simply  to  forbid  the  doing  of  such  acts. 
If  the  foregoing  reasoning  is  correct,  a  large,  dominating  cor- 
poration, merely  as  such,  is  neither  an  illegal  combination  within 
the  terms  of  the  first  section,  nor  a  monopolizing  person  within 
the  terms  of  the  second  section  of  the  Act.  To  bring  it  within  the 
terms  of  the  first  section,  it  must  appear  that  the  corporation  is 
party  to  an  agreement  restraining  trade  and  directly  affecting  in- 
terstate or  foreign  commerce.  To  bring  it  within  the  terms  of  the 
second  section,  it  must  appear  that  it  is  seeking  to  monopolize  trade 
by  duress  or  coercion,  unfair  competitive  methods  or  similar  un- 
lawful means.  As  Judge  Taft  has  said,  "there  must  be  something 
more  than  the  mere  union  of  capital  and  plant  before  the  law  is 
violated."  Even  if,  however,  such  a  corporation  did  come  clearly 
and  specifically  within  the  terms  of  either  of  those  sections,  the 
Federal  Courts  would  have  no  power  practically  to  suppress  the 
corporation  by  absolutely  excluding  it  from  interstate  commerce. 
For  it  will  be  perceived  that  the  Act  simply  forbids  certain  things 
and  forbids  and  declares  illegal  certain  other  things.  It  does  not 
either  expressly  or  impliedly  provide  that  no  title  or  rights  shall 
vest  by  reason  of  the  illegal  transactions.  It  follows,  therefore, 
according  to  the  principles  set  forth  in  the  introductory  part  of 
this  article,  that  the  power  of  the  courts  in  the  premises  is  limited 
to  imposing  the  punishment  provided  by  the  Act,  and  to  refusing 
its  aid  for  the  enforcement  of  rights  claimed  under  the  illegal  con- 
tracts. The  courts  have  no  power  to  restrain  acts  of  ownership 
or  the  exercise  of  property  rights — in  other  words,  they  have  no 
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power  to  disturb  the  legal  situation  which  exists  after  the  forbidden 
transactions  have  been  consummated. 

The  foregoing  propositions,  although  supported  by  the  great 
weight  and  current  of  authority,  are,  it  must  be  conceded,  in  con- 
flict with  the  opinions  of  the  majority  of  the  judges  in  the  case  of 
the  American  Tobacco  Company,  recently  decided  by  the  Circuit 
Court  of  Appeals  in  this  judicial  circuit,  and  in  conflict  with  the 
opinions  rendered  by  Mr.  Justice  Harlan,  either  as  one  of  the 
majority  or  as  dissenting  judge  in  several  decisions  of  the 
United  States  Supreme  Court.  But  these  propositions  are  in  accord 
with  all  the  actual  decisions  of  the  United  States  Supreme  Court, 
not  even  excepting  the  decision  in  the  Northern  Securities  case18 
itself.  The  decision  in  this  case,  it  may  be  admitted,  is  rather 
difficult  to  reconcile  with  the  other  decisions  of  the  Supreme  Court, 
and  especially  with  the  Knight  case.18  But  the  Knight  case  must 
still  be  considered  the  law  of  the  land,  for  neither  in  the  Northern 
Securities  case  itself  did  any  of  the  justices  profess  to  overrule  it, 
nor  in  any  other  case  have  they  intimated  that  they  considered  it 
overruled.  In  the  Northern  Securities  case,  only  one  of  the  jus- 
tices, Mr.  Justice  Harlan,  expressed  an  opinion  which  it  is  difficult 
to  reconcile  with  the  Knight  case.  Three  other  justices  concurred 
without  opinion,  and  a  fifth  justice,  Mr.  Justice  Brewer,  while 
concurring  in  the  result,  expressed  a  qualifying  opinion  which 
places  the  Northern  Securities  case  in  a  class  by  itself,  and  sharply 
distinguishes  it  from  the  Knight  case.  Of  the  remaining  four  jus- 
tices, two,  Mr.  Justice  White  and  Mr.  Justice  Holmes,  rendered 
vigorous  dissenting  opinions  (in  which  concurred  Mr.  Chief  Jus- 
tice Fuller  and  Mr.  Justice  Peckham),  holding  broadly,  in  accord- 
ance with  the  Knight  case,  that  Congress  did  not  have  the  power, 
and  in  the  Anti-Trust  Act  did  not  undertake  to  exercise  the  power, 
of  suppressing  big  corporations  as  burdens  upon  interstate  com- 
merce. The  distinction  between  the  Northern  Securities  case  and 
the  Knight  case,  as  pointed  out  by  Mr.  Justice  Brewer,  is  this: 
In  the  Northern  Securities  case  there  was  a  merger  of  railway 
companies,  which  came  very  near  to  being  true  monopolies  in  the 
legal  sense,  and  the  attempted  consolidation  was  specifically  pro- 
hibited by  the  State  which  created  one  of  the  railway  companies, 
and  within  whose  boundary  much  of  the  business  of  both  of  the 
railway  companies  was  transacted.    And,  furthermore,  the  North- 

"Northern  Securities  Company  v.  United  States  (1904)  193  U.  S.  197. 
"United  States  v.  E.  C.  Knight  Co.  (1895)  156  U.  S.  1. 
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ern  Securities  Company  had  practically  no  other  assets  than  the 
stocks  of  the  two  railway  companies,  and  was  formed  for  the 
express  purpose  of  effecting  a  consolidation  which  had  been  pre- 
viously attempted  and  had  been  declared  unlawful  under  the  laws 
of  the  State.  In  the  Knight  case  there  was  a  merger  of  companies 
which  were  not  true  monopolies  in  the  legal  sense,  or  so  far  as  they 
were  monopolies,  namely,  possessed  of  patents  and  trade  marks, 
they  were  perfectly  lawful  monopolies,  and  they  were  companies 
engaged  (as  in  all  cases  of  industrial  corporations)  in  carrying  on 
business  in  conformity  with  the  laws  and  policies  of  the  States 
which  created  them.  In  many  instances,  also,  the  large  corpora- 
tion is  simply  a  new  form  for  a  consolidation  of  interests  already 
existing,  and  surely  there  can  be  nothing  illegal  in  the  formation  of 
a  corporation  for  the  taking  over  of  property  and  business  already 
consolidated.  Again,  in  most  cases,  if  not  in  all  cases,  at  the  present 
day,  the  large  industrial  corporation  is  not  merely  a  holding  com- 
pany, as  the  Northern  Securities  Company  was,  but  it  is  the  owner 
of  property  of  all  kinds,  tangible  and  intangible,  and  a  part  at  least 
of  its  assets  consists  of  assets  acquired  and  accumulated  in  the 
regular  course  of  its  business. 

In  the  Northern  Securities  case,  Mr.  Justice  Harlan  distin- 
guished the  Knight  case  on  the  ground  that  "the  agreement  or 
arrangement  there  involved  had  reference  only  to  the  manufacture 
or  production  of  sugar."  But  this,  it  is  respectfully  submitted,  is 
an  entirely  erroneous  view  of  the  Knight  case.  The  agreement  or 
arrangement  involved  in  that  case  had  nothing  to  do  with  the  man- 
ufacture or  production  of  sugar.  It  had  to  do  with  the  sales  of 
stock  of  incorporated  companies.  These  companies,  it  is  true,  were 
engaged  in  the  manufacture  and  production  of  sugar,  but  there  is 
nothing  in  the  opinion  of  the  court  to  suggest  that  the  decision 
would  have  been  different,  if  the  incorporated  companies  had  been 
trading  companies,  instead  of  manufacturing  companies.  It  was 
clearly  recognized  that  all  the  companies  were  engaged  in  inter- 
state and  foreign  commerce,  but  this  was  not  deemed  sufficient  to 
justify  the  court  in  granting  the  relief  asked  for  by  the  Govern- 
ment. What  the  Government  sought  was  that  the  agreements  for 
the  sale  of  shares  of  stock,  with  a  view  to  merging  the  several 
sugar  refining  corporations,  should  be  declared  void ;  that  the 
shares  purchased  should  be  delivered  up  to  the  vendor  corpora- 
tions, and  that  the  defendant  corporations  should  be  restrained 
from  further  violations  of  the  Act.    This  relief  was  denied  upon 
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the  broad  ground  that  the  subject-matter  involved  was  the  sale  of 
shares  of  stock,  that  the  contracts  for  the  sale  of  shares  of  stock, 
although  stock  of  companies  engaged  in  interstate  commerce,  were 
not  subject  to  the  jurisdiction  of  Congress,  as  they  affected  inter- 
state commerce  only  indirectly,  and  that  the  Act  did  not  authorize 
Congress  to  compel  the  surrender  of  property  which  had  already 
passed.  Chief  Justice  Fuller,  delivering  the  opinion  of  the  Court, 
said  :20 

"It  was  in  the  light  of  well  settled  principles  that  the  Act  of 
"July  2nd,  1890  was  framed.  Congress  did  not  attempt  thereby  to 
"assert  the  power  to  deal  with  monopoly  directly  as  such ;  or  to 
"limit  and  restrict  the  rights  of  corporations  created  by  the  States 
"or  the  citizens  of  the  States  in  the  acquisition,  control,  or  dispo- 
sition of  property ;  *  *  *  or  to  make  criminal  the  acts  of  per- 
"sons  in  the  acquisition  and  control  of  property  which  the  States 
"of  their  residence  or  creation  santioned  or  permitted." 

Again,21  he  said : 

"The  subject-matter  of  the  sale  was  shares  of  manufacturing 
"stock,  and  the  relief  sought  was  the  surrender  of  property  which 
"had  already  passed  and  the  suppression  of  the  alleged  monopoly 
"and  manufacture  by  the  restoration  of  the  status  quo  before  the 
"transfers;  yet  the  Act  of  Congress  only  authorized  the  Circuit 
"Courts  to  proceed  by  way  of  preventing  and  restraining  violations 
"of  the  Act  in  respect  of  contracts,  combinations,  or  conspiracies 
"in  restraint  of  interstate  or  international  trade  or  commerce." 

This  decision  is  in  exact  accord  with  the  decision  rendered  by 
the  Circuit  Court  in  In  re  Greene.22  This  case,  decided  in  August, 
1892,  was  one  of  the  first  cases  which  arose  under  the  Anti-Trust 
Act,  and  involved  the  Whiskey  Trust.  Judge  Howell  E.  Jackson, 
afterwards  a  justice  of  the  Supreme  Court  of  the  United  States, 
held  that  no  criminal  offence  had  been  committed  in  connection 
with  the  prosecution  of  the  business  of  the  Whiskey  Trust,  and  his 
sound  and  luminous  opinion  with  respect  to  the  meaning  of  the 
Anti-Trust  Act  and  the  powers  of  Congress  has  often  been  re- 
ferred to  with  approval.  The  whole  opinion  is  well  worth  careful 
study.  The  limits  of  this  article  permit  only  the  following  short 
quotation  :23 

"Congress  may  place  restriction  and  limitations  upon  the  right 
"of  corporations  created  and  organized  under  its  authority  to  ac- 
"quire,  use,  and  dispose  of  property.     It  may  also  impose  such  re- 

"At  p.  16. 

!!At  P-  *7- 

"(1892)  52  Fed.  104. 

aP.  112. 
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"striction  and  limitations  upon  the  citizen  in  respect  to  the  exercise 
"of  a  public  privilege  or  franchise  conferred  by  the  United  States. 
"But  Congress  certainly  has  not  the  power  or  authority  under  the 
"Commerce  Clause,  or  any  other  provision  of  the  Constitution,  to 
"limit  and  restrict  the  right  of  corporations  created  by  the  States, 
"or  the  citizens  of  the  States,  in  the  acquisition,  control,  and  dis- 
" position  of  property.     *     *     * 

"It  is  equally  clear  that  Congress  has  no  jurisdiction  over,  and 
"cannot  make  criminal,  the  aims,  purposes  and  intentions  of  per- 
sons in  the  acquisition  and  control  of  property,  which  the  States 
"of  their  residence  or  creation  sanction  and  permit.  It  is  not 
"material  that  such  property  or  the  products  thereof,  may  become 
"the  subject  of  trade  or  commerce  among  the  several  States  or  with 
"foreign  nations." 

The  Knight  case19  is  also  in  accord  with  all  the  other  decisions 
of  the  United  States  Supreme  Court.24 

All  these  cases  involved  agreements  and  some  of  them  involved, 
in  addition,  grossly  illegal  acts  of  a  very  oppressive  character,  done 
pursuant  to  the  agreements. 

The  Freight  Association  case24  and  the  Joint  Traffic  Association 
cases24  involved  agreements  between  railway  companies  providing 
for  the  maintenance  of  rates,  and  the  Addyston  Steel  Company 
case24  involved  similar  agreements  among  manufacturing  compa- 
nies. These  agreements  were  held  to  be  both  in  restraint  of  trade 
and  "tending  to  monopoly,"  and  as  they  directly  affected  interstate 
commerce,  they  came  within  Section  I,  and  probably,  also,  Section 
2  of  the  Anti-Trust  Act. 

The  Hopkins  and  Anderson  cases24  involved  agreements  which 
in  a  sense  tended  to  restrain  trade,  but  as  these  agreements  did  not 
directly  affect  interstate  commerce,  they  were  held  not  to  be  within 
the  scope  of  the  Act.  The  Hopkins  case  involved  the  validity  of  the 
unincorporated  association  known  as  the  Kansas  City  Live  Stock 
Association.  The  Anderson  case  involved  the  validity  of  an  un- 
incorporated association  known  as  the  Traders'  Live  Stock  Ex- 
change at  Kansas  City.  As  the  members  of  the  latter  Exchange 
were  engaged  in  interstate  commerce,  it  could  not  be  disputed  that 
to  a  certain  extent  the  rules  of  the  Association  did  affect  it.    The 

"United  States  v.  Trans-Missouri  Freight  Ass'n  (1897)  166  U.  S.  290; 
United  States  v.  Joint  Traffic  Ass'n  (1898)  171  U.  S.  305;  Hopkins  v. 
United  States  (1908)  171  U  S.  578;  Anderson  v.  United  States  (1898)  171 
U.  S.  604;  Addyston  Pipe  &  Steel  Co.  v.  United  States  (1899)  175  U-  S. 
211;  Montague  v.  Lowry  (1904)  193  U.  S.  38;  Swift  v.  United  States 
(1905)  196  U.  S.  375;  National  Cotton  Oil  Co.  v.  Texas  (1905)  197  U.  S. 
115;  Loewe  v.  Lawler  (1908)  208  U.  S.  274;  Shawnee  Compress  Co.  v. 
Anderson   (1908)   209  U  S.  423. 
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court,  however,  held  that  it  was  immaterial,  whether  the  defendants 
were  or  were  not  engaged  in  interstate  commerce,  because  the 
agreement  among  the  members  of  the  Association,  as  evidenced  by 
the  by-laws,  did  not  directly  affect  interstate  commerce.  The  court 
further  took  notice  of  the  fact  that  it  had  been  customary  for 
persons  engaged  in  the  live  stock  occupation  to  associate  them- 
selves together.  The  court  should  also  take  notice  of  the  fact  that 
it  has  been  the  custom  for  persons  to  form  partnerships  and  cor- 
porations and  to  try  to  make  them  as  large  as  possible,  and  there- 
fore, they  should  not  be  held  as  within  the  Act. 

The  Montague,  Swift  and  Loewe  cases24  involved  agreements 
which  operated  in  direct  restraint  of  interstate  trade,  and,  in  addi- 
tion, illegal  acts  of  an  oppressive  nature  done  pursuant  to  those 
agreements.  The  Montague  case  involved  the  validity  of  the  agree- 
ments and  acts  of  the  Tile,  Mantel  &  Grate  Association  of  San 
Francisco.  It  was  the  case  of  an  agreement  between  manufac- 
turers and  dealers,  the  latter  agreeing  not  to  purchase  from  manu- 
facturers not  members  of  the  Association,  and  not  to  sell  to  any  one 
not  a  member  of  the  Association,  except  at  prices  50%  higher  than 
to  members,  and  the  manufacturers  agreeing  not  to  sell  at  all  to 
any  but  members  of  the  Association.  This  agreement,  then,  in- 
volved the  element  of  duress  or  coercion  such  as  Judge  Taft  had 
in  mind,  and  was  to  be  condemned  for  much  the  same  reason  as 
similar  agreements  among  union  laborers.  The  Swift  case24  (the 
Beef  Trust  case),  and  the  Loewe  case,24  (the  Danbury  Hatters 
case),  involved  acts  flagrantly  illegal. 

In  the  Swift  case,. there  was  an  agreement  providing  that  the 
members  should  refrain  from  bidding  against  each  other  "except 
perfunctorily  and  without  good  faith ;"  for  bidding  up  prices  for 
a  few  days  higher  than  the  state  of  trade  would  warrant,  for  the 
purpose  of  inducing  stock  owners  in  other  States  to  make  large 
shipments ;  for  arbitrarily  and  from  time  to  time  raising  and  lower- 
ing prices ;  for  collusively  restricting  shipments  of  meat,  and  for  im- 
posing penalities  upon  their  customers  for  deviations  from  certain 
rules,  and  for  keeping  a  black  list  of  the  customers  adjudged  de- 
linquent, and  for  making  arrangements  with  the  railway  companies 
for  rebates.  There  could  be  no  question  as  to  the  illegality  of 
these  acts,  or  as  to  the  power  of  the  court  to  restrain  them.  It  is 
to  be  noted,  however,  that  the  court  carefully  limited  its  relief  to 
restraining  specific  legal  acts,  and  expressly  refused  to  restrain  the 
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exercise  of  property  rights.     As  originally  issued,  the  injunction 
contained  this  limitation: 

"Nor  shall  anything  herein  contained  be  construed  to  restrain 
"or  interfere  with  the  action  of  any  single  company  or  firm,  by  its 
"or  their  officers  or  agents,  (whether  such  officers  or  agents  are 
"themselves  personally  made  parties  hereto  or  not),  acting  with 
"respect  to  its  or  their  own  corporate  or  firm  business,  property  or 
"affairs." 

In  the  Supreme  Court,  the  injunction  was  still  further  limited, 
Mr.  Justice  Holmes  striking  from  it  the  words,  "by  any  other 
method  or  device"  and  stating:25 

"So  modified  it  restrains  such  combinations  only  to  the  extent 
"of  certain  specified  devices,  which  the  defendants  are  alleged  to 
"have  used  and  intend  to  continue  to  use."  26 

The  Loewe  case24  involved  illegal  acts  of  an  equally  atrocious 
character,  directly  affecting  interstate  commerce.  It  was  a  suit 
for  damages  under  Section  7  of  the  Act,  brought  by  certain 
manufacturers  of  hats,  who  were  conducting  their  business  on  the 
principle  of  the  open  shop.  The  damages  which  they  suffered  were 
caused  by  a  comprehensive  conspiracy  on  the  part  of  the  members 
of  the  United  Hatters  of  North  America  and  the  members  of  the 
American  Federation  of  Labor,  to  compel  the  plaintiffs  to  unionize 
their  shop.  This  conspiracy  was  pursued  by  intimidation,  coercion, 
and  extensive  boycotting  of  the  plaintiffs  and  their  customers;  in 
other  words,  by  methods  abhorrent  and,  to  use  the  words  of  Sena- 
tor Sherman,  "unlawful  by  the  Code  of  law  of  any  civilized  nation 
of  ancient  or  modern  times." 

It  has  been  sometimes  supposed  that  the  Loewe  case  indi- 
cated a  disposition  on  the  part  of  the  Supreme  Court  to  consider 
the  Knight  case  19  as  overruled,  but  there  is  really  no  analogy 
between  the  two.  The  Knight  case  simply  involved  a  union  of 
plant  and  capital,  without  more.27 

"At  p.  402. 

"Compare  the  cautiously  restricted  character  of  this  injunction  with  the 
sweeping  provisions  of  the  injunctive  relief  asked  for  by  the  government 
in  the  Standard  Oil  and  Tobacco  cases,  not  to  mention  the  extraordinary 
demand  for  the  appointment  of  a  receiver  to  take  charge  of  the  entire 
assets  and  business  of  the  corporation. 

rAfter  the  decision  in  the  Knight  case,  in  which  it  was  in  effect  held 
that  under  the  Anti-Trust  Act  the  Federal  Government  could  not  prevent 
the  formation  of  the  large  consolidated  industrial  companies,  one  of  the 
arguments  for  applying  the  Act  to  the  merger  of  railway  companies  was 
that  otherwise  there  would  be  little  left  to  which  it  could  be  applied.  But 
the  decisions  in  the  Montague,  Swift  and  Loewe  cases  are  a  sufficient 
answer  to  this  argument.     And  note  the  absolute  impartiality  of  the  law, 
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The  National  Cotton  Oil  Company  case24  did  not  arise  under 
the  Anti-Trust  Act,  but  under  the  laws  of  Texas,  and  it  was  sim- 
ply held  that,  under  the  Anti-Trust  Law  of  Texas,  that  State  had  a 
right  to  exclude  a  New  Jersey  corporation  from  doing  business 
there. 

The  Shawnee  Compress  Company  case24  involved  an  agreement, 
namely,  a  lease  by  one  corporation  to  another,  which  it  was  claimed 
was  illegal.  It  does  not  appear  whether  it  was  claimed  to  be  illegal 
under  the  common  law,  the  law  of  Oklahoma,  or  the  Federal  Act. 
But  it  was  not  a  suit  by  the  Government  or  a  suit  by  a  person  to 
recover  damages  under  the  Federal  Act,  but  an  equity  suit  by 
stockholders  of  one  company  to  have  the  lease  canceled.  The  de- 
cision of  the  Appellate  Court  of  the  State  was  sustained,  the 
Supreme  Court  stating  that  the  case  presented  "acts  in  aid  of  a 
scheme  of  monopoly,"  citing  the  Swift  case.24  The  specific  legal 
act,  which  it  was  claimed  was  in  aid  of  the  scheme  of  monopoly, 
was  enjoined,  but  there  was  no  intimation  or  suggestion  that  the 
general  property  rights  of  either  corporation  could  be  disturbed. 

In  the  light  of  the  foregoing  principles  and  authorities,  it  seems 
impossible  to  escape  the  conclusion  that  a  large  corporation,  merely 
as  such,  does  not  come  within  the  condemnation  of  the  Anti-Trust 
Act.  The  courts  may  declare  illegal  an  agreement  in  direct  restraint 
of  interstate  commerce,  and  may  restrain  illegal  acts  done  pursuant 
thereto.  If  a  large  corporation  is  party  to  an  agreement  in  re- 
straint of  trade,  it  may  be  enjoined  from  performing  such  agree- 
ment. If  it  is  building  up  its  business  by  rebates,  by  unfair  com- 
petitive methods  or  other  unlawful  means,  violative  of  the  rights 
of  others,  it  may  be  enjoined  from  doing  such  specific  illegal  acts ; 
but  it  cannot  be  enjoined  generally  from  exercising  its  rights  of 
property,  and  thus  be  practically  suppressed,  simply  because  it  has 

and  of  the  courts  of  justice  in  applying  it.  The  Swift  case  involved  the 
unscrupulous  conduct  of  large  capitalists,  the  Montague  case,  the  unscrupul- 
ous conduct  of  smaller  capitalists,  and  the  hoewe  case  the  unscrupulous 
conduct  of  Labor. 

The  real  vice  of  the  Anti-Trnst  Act  is  that,  in  its  present  form,  it 
fosters  the  very  thing  which  it  was  designed  to  check,  viz.,  the  tendency 
to  monopoly.  This  it  does  by  forbidding  all  agreements  in  restraint  of 
trade.  The  Addystone  Steel  case  and  the  Freight  &  Traffic  Association 
cases  are  largely  responsible  for  the  formation  of  the  U.  S.  Steel  Cor- 
poration and  the  Northern  Securities  Company,  respectively.  If  the  first 
section  of  the  Act  should  be  amended  so  as  to  permit  all  agreements  in  rea- 
sonable restraint  of  trade,  including  all  agreements  for  the  maintenance 
of  reasonable  prices  and  wages,  and  the  second  section  should  be  interpreted 
or  amended  so  as  to  make  it  applicable  only  to  persons  and  corporations 
seeking  to  monopolize  by  illegal  acts,  the  statute  would  be  a  wholesome  one. 
and  well  adapted  to  the  purposes  and  objects  of  this  legislation. 
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or  is  deemed  to  have  the  power  of  dominating  its  trade.  A  mere 
union  of  capital  and  plant,  however  large,  does  not  bring  it  within 
the  terms  of  the  Act,  first,  because  the  acquisition  of  its  capital 
and  plant  was  a  perfectly  lawful  act  under  the  State  law,  and 
secondly,  because  the  acquisition  of  the  capital  and  plant  was  not 
an  act  or  acts  directly  affecting  interstate  commerce.  Before  the 
Federal  Courts,  therefore,  can  grant  a  restraining  order,  it  must 
appear  that  the  large  corporation  itself,  after  its  creation,  has 
done  some  wrong,  either  by  entering  into  an  agreement  in  restraint 
of  trade,  or  by  doing  some  illegal  act  pursuant  thereto.  To  hold 
otherwise  would  be  to  make  the  statute  revolutionary.  But  Chief 
Justice  Fuller,  who  wrote  the  opinion  in  the  Knight  case,  and  also 
the  opinion  in  the  Loewe  case,  held  that  the  Anti-Trust  act  was 
passed  "in  the  light  of  well  settled  principles."  A  statute  passed 
"in  the  light  of  well  settled  principles"  could  not  have  been  intended 
to  be  revolutionary. 

And,  it  is  respectfully  submitted,  it  would  be  deplorable  if  any 
other  conclusion  were  possible.  This  must  be  admitted  by  every 
fair-minded  man,  whatever  may  be  his  views  on  the  subject  of 
Trusts.  We  must  not  permit  our  passions  and  our  indignation 
over  evils,  some  real,  some  imaginary  or  largely  exaggerated,  to 
tempt  us  to  the  violation  of  the  fundamental  rights  of  property.  If 
a  new  philosophy  and  a  new  and  imperious  public  policy  demand 
State  ownership  of  public  service  corporations,  or  of  land,  as 
Henry  George  once  in  effect  advocated,  the  State  would  not  be  jus- 
tified in  confiscating  the  property  without  due  compensation  to  the 
owners.  Similarly,  if  a  new  philosophy  and  public  policy  demand 
the  destruction  of  our  large  corporations,  and  the  restoration 
of  the  smaller  enterprises  of  our  ancestors,  the  State  would  not 
be  justified  in  destroying  the  large  corporations,  without  making 
due  compensation  to  the  persons  interested.  The  builders  of  our 
national  prosperity,  and  investors,  great  and  small,  had  a  right  to 
rely  upon  the  Knight  case  and  the  reassuring  words  of  Mr.  Justice 
Brewer  in  the  Northern  Securities  case.  They  had  a  right  to  rely 
upon  them  and  upon  the  security  of  their  investments,  as  the 
farmers  of  Nebraska  have  a  right  to  rely  upon  the  security  of  the 
titles  to  their  land.  That  this  assault  upon  vested  interests  should 
be  made  by  the  Federal  Government,  whose  function  is  impartially 
to  protect  the  rights  of  all  citizens,  is  specially  deplorable;  for  it 
is  even  more  important  for  the  government  than  for  an  individual 
to  respect  the  law  and  to  set  an  example  of  righteousness.    If  the 


LARGE  CORPORATIONS  AND  SHERMAN  ACT.    115 

assault  should  be  successful,  there  would  be  another  formidable 
item  for  President  Eliot  to  add  to  his  catalogue  of  American  law- 
lessness. 


George  F.  Canfieux 
Columbia  University. 


THE    LIABILITY    OF    THE     UNDISCLOSED 
PRINCIPAL    IN    CONTRACT. 

The  right,  under  the  decisions  of  the  courts,  of  the  person  who 
has  contracted  with  the  agent  of  the  undisclosed  principal  to  re- 
cover on  the  contract  in  a  suit  against  the  undisclosed  principal,  is 
settled.  A  may  contract  with  B  as  principal,  but  if,  as  a  matter  of 
fact,  B  has  made  the  contract  as  the  agent  of  C,  A,  on  discovering 
this  fact,  may  elect  to  hold  either  B  or  C  on  the  contract.  The 
law,  however,  does  not  permit  him  to  regard  B  and  C  as  jointly 
liable,  or  to  regard  C,  the  undisclosed  principal,  as  surety  for  the 
agent,  B,  or  B  as  surety  for  C.  The  law  merely  gives  to  A  a  choice 
between  two  alternatives.  He  may  adopt  the  view  of  the  trans- 
action which  he  had  when  the  agent  negotiated  the  contract  with 
him,  and  sue  the  agent  as  principal.  On  the  other  hand,  A  may 
treat  the  transaction  as  it  really  is,  a  transaction  with  an  agent,  and 
proceed  directly  against  the  principal.  Once,  however,  his  election 
is  made,  he  cannot  draw  back.  Having  sued  the  undisclosed 
principal  as  principal,  failing  to  collect  his  judgment,  he  cannot 
afterwards  adopt  his  original  view  of  the  transaction  and  sue  the 
agent  on  the  contract.  Or,  if  he  still  pursues  the  agent  on  the 
contract  after  learning  of  the  existence  and  identity  of  the  un- 
disclosed principal,  he  cannot,  on  failure  to  obtain  satisfaction 
of  his  judgment,  proceed  against  the  principal. 

To  the  liability  of  the  undisclosed  principal  in  contract  there  is 
one  universal  apparent  exception.  An  undisclosed  principal  is 
not  liable  on  the  formal  contracts  negotiated  by  his  agent.  He 
is  only  liable  on  simple  contracts.  If  B,  the  agent  of  C,  acting  for 
C,  but  in  his  own  name,  enters  into  a  covenant  with  A,  A  cannot, 
on  discovering  the  existence  and  identity  of  C,  sue  C  on  the 
covenant. 

Our  law,  having  adopted  the  theory  that  the  undisclosed  prin- 
cipal is  liable  on  the  simple  contracts  made  by  his  agent,  has  ap- 
plied the  theory  in  all  but  one  case  with  logical  consistency.  Thus, 
suppose  an  agent  deals  for  a  disclosed  principal,  correctly  stating 
the  general  scope  of  his,  the  agent's,  authority.  The  principal  is 
liable  if  the  contract  made  in  his  name  by  his  agent  is  within  the 
general  scope  of  the  agent's  authority,  even  though  the  principal 
may  have  expressly  prohibited  his  agent  from  making  that  particu- 
lar contract ;  provided,  of  course,  the  person  dealing  with  the  agent 
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did  not  know  of  this  prohibition  at  the  time  the  contract  was  nego- 
tiated. In  the  same  way,  an  undisclosed  principal  is  held  liable  on 
a  contract  which  is  against  his  special  instructions  to  his  agent, 
but  within  the  general  powers  which  he  has  conferred  upon  his 
agent.1 

In  one  case,  however,  there  has  been  some  hestitation  in  apply- 
ing the  ordinary  rules  applicable  to  the  liability  of  the  principal  for 
the  acts  of  his  agent  to  the  undisclosed  principal.  Suppose  that 
prior  to  the  discovery  of  the  agency  by  the  person  who  has  con- 
tracted with  the  agent,  the  principal  has  settled  with  his  agent  on 
account  of  the  contract.  Where  the  principal  is  disclosed  prior  to 
making  the  contract,  the  fact  that  he  may  have  settled  with  his 
agent,  either  before  or  after  the  contract  was  negotiated,  does  not 
affect  the  right  of  the  person  who  has  contracted  with  him  through 
his  agent  to  recover  from  him ;  unless  by  his  conduct  such  person 
has  led  the  principal  to  suppose  that  the  agent  has  settled  with  him 
and  thus  induced  the  principal  to  settle  with  the  agent.  In  the 
case  where  the  principal  is  not  disclosed,  the  person  who  has  con- 
tracted with  the  agent  cannot  be  charged  with  negligence  if  he  so 
acts  as  to  lead  the  principal  to  suppose  that  the  agent  has  settled 
with  him.  It  would,  therefore,  logically  follow  that  he  could 
always  recover  against  the  undisclosed  principal  irrespective  of  the 
state  of  the  accounts  between  the  principal  and  the  agent.  Yet 
several  courts  have  decided  that  if  the  principal  has  settled  with 
his  agent,  prior  to  the  discovery  of  the  agency,  the  person  who  has 
contracted  with  the  agent  cannot  recover  against  the  principal. 
The  origin  of  this  exception  is  a  dictum  of  Lord  Mansfield  in  the 
case  of  Railton  v.  Hodgson,2  and  of  other  judges  in  Thomson  v. 
Davenport?  In  the  former  case  Lord  Mansfield  said  that  if  the 
undisclosed  principal  had,  in  the  case  before  him,  really  paid  the 
agent  "it  would  have  depended  upon  circumstances  whether  he 
would  be  liable  to  pay  for  the  goods  over  again ;"  adding,  "that  if 
it  would  have  been  unfair  to  have  made  him  liable,  he  would  not 
have  been  so."  It  may  be  that  all  Lord  Mansfield  meant  was  that 
had  the  undisclosed  principal  become  known  to  the  plaintiff,  and 
had  the  plaintiff  then  so  acted  as  to  have  caused  the  principal  to 
pay  the  agent,  the  plaintiff  could  not  have  required  the  defendant 
to  pay  a  second  time.  Lord  Tenterden,  however,  in  Thomson  v. 
Davenport,3  in  stating  the  liability  of  the  undisclosed  principal, 

'Watteau  v.  Fenwick,  L.  R.    [1893]    1  Q.  B.  Div.  346. 
2(i8o4)  4  Taunt.  576.  note  A. 
•(1829)   9  B.  &  C.  78. 
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said  that  it  was  subject  to  the  qualification  "that  the  state  of  the 
account  between  the  principal  and  the  agent  is  not  altered  to  the 
prejudice  of  the  principal."  *  And  in  the  same  case  Mr.  Justice 
Bayley  said: 

"If  the  principal  has  paid  the  agent,  or  if  the  state  of  ac- 
counts between  the  agent  here  and  the  principal  would  make  it 
unjust  that  the  seller  should  call  on  the  principal,  the  fact  of 
payment,  or  such  a  state  of  accounts,  would  be  an  answer  to  the 
action  brought  by  the  seller  where  he  had  looked  to  the  responsibil- 
ity of  the  agent."  6 

While  these  dicta  are  the  ostensible  foundation  of  those  de- 
cisions that  have  exempted  the  undisclosed  principal  from  liability 
where  he  has  settled  with  his  agent,  the  real  reason  for  the  main- 
tenance by  respectable  courts  of  so  anomalous  an  exception,  is  the 
widespread  feeling  that  the  rule  which  makes  the  undisclosed  prin- 
cipal liable  on  the  simple  contracts  of  his  agent  is  itself  an 
anomaly.6 

The  most  extended  discussion,  known  to  the  writer,  of  the 
question  of  the  liability  of  the  undisclosed  principal  in  contract  is 
that  of  the  late  Mr.  Ernest  W.  Huffcut  in  his  thoughtful  work  on 
Agency.7  He  began  the  discussion  by  the  statement  that  "a 
fundamental  notion  of  the  common  law  is  that  a  contract  creates 
strictly  personal  obligations  between  the  contracting  parties.8 

It  follows  from  this,  as  Mr.  Huffcut  pointed  out,  that  the  rule  in 
the  United  States  allowing  the  beneficiary  to  sue  on  a  contract 
made  for  his  benefit,  and  the  rule  allowing  the  undisclosed  prin- 
cipal to  be  sued  and  to  sue  on  a  contract  made  with  his  agent  as 
principal,  are  both  anomalous,  in  the  sense  that  they  are  contrary  to 
the   fundamental   common   law   conception   of  contracts.      He 

*At  page  86. 

5At  page  88. 

"The  undisclosed  principal  is  now  probably  liable  in  England,  although 
he  has  settled  with  his  agent  prior  to  the  discovery  of  his  existence  and 
identity  by  the  person  who  has  dealt  with  his  agent.  See  Armstrong  v. 
Stokes  (1872)  L.  R.  7  Q.  B.  598;  also,  cases  discussed  in  notes  to 
the  Eleventh  Edition  of  Smith's  Leading  Cases,  2nd  Volume,  page  401, 
et  seq.  In  the  United  States,  however,  the  dicta  of  Lord  Tenterden  and 
Mr.  Justice  Bayley  seems  to  have  been  followed  in  the  few  reported  cases 
which  have  arisen.  See  the  cases  collected  by  Mr.  Mechem  in  his  work  on 
Agency,  §  667,  page  526,  note  3.  The  leading  American  case  is  Fradley  v. 
Hyland  (1888)  37  Fed.  49.  The  opinion  of  Judge  Wallace  in  this  case  is 
an  excellent  illustration  of  the  assertion  in  the  text  to  the  effect  that  the 
real  foundation  of  the  exception  is  the  belief  that  the  rule  which  makes  the 
undisclosed  principal  liable  in  contract  is  itself  an  anomaly. 

'Huffcut  on  Agency  (2nd  Ed.)  ;  Chapter  X,  page  158,  et  seq. 

'Ibid.,  page  158. 
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ascribed  the  rule  which  allows  the  undisclosed  principal  to  be  sued 
on  the  contract  as  "probably  the  outcome  of  a  kind  of  common  law 
equity,  powerfully  aided  and  extended  by  the  fiction  of  the  identity 
of  the  principal  and  agent."9 

Though  Mr.  Huffcut  regarded  the  rule  permitting  the  undis- 
closed principal  to  sue  on  the  contract  as  anomalous  and  the  out- 
come of  ill-defined  notions  of  equity  assisted  by  fiction,  he  never- 
theless admitted  that  some  liability  should  rest  on  the  undisclosed 
principal,  for  he  said:  '"The  action  against  an  undisclosed  prin- 
cipal rests  logically  upon  the  ground  that  the  principal's  estate  has 
had  the  benefit  of  the  contract  and  ought  to  bear  the  burden,*' 
adding,  "This  doctrine  is  as  old  as  the  Year  Books." 

If,  then,  the  theory  adopted  by  the  courts,  that  the  person  who 
has  dealt  with  the  agent  of  the  undisclosed  principal  may  regard 
his  contract  as  with  the  principal,  is  anomalous,  and,  nevertheless, 
it  is  just  that  there  should  be  some  liability  arising  out  of  the 
transaction  fastened  on  the  principal,  what  are  the  possible  theories 
of  liability  on  which  the  courts  could  have  proceeded  had  they 
refused  to  allow  a  recovery  against  the  principal  on  the  contract? 
Mr.  Huffcut  suggested  one  theory :  the  theory  that  the  undisclosed 
principal  should  be  liable  on  the  ground  of  the  benefit  conferred  on 
his  estate  by  the  person  who  has  contracted  with  his  agent.  On 
the  other  hand,  the  writer  has  found  that  when  the  basis  of  the 
liability  of  the  undisclosed  principal  is  under  discussion  in  the 
class  room,  the  idea  that  the  undisclosed  principal,  if  not  held  in 
contract,  should  be  held  in  tort,  is  very  prevalent.  Before  examin- 
ing what  we  may  call  the  "benefit"  theory  of  the  undisclosed  prin- 
cipal's liability,  let  us  examine  this  "tort"  theory. 

The  thought  lying  back  of  the  suggestion  that  the  undisclosed 
principal  may  be  held  in  tort  is  usually  that  the  principal,  in  con- 
cealing his  activity  by  holding  out  his  agent  as  principal,  has 
wrongfully  deceived  the  person  who  has  contracted  with  his  agent, 
and  that,  for  this  deceit,  he  should  be  held  liable.  Assuming  for 
a  moment  that  the  wilful  concealment  by  the  undisclosed  principal 
of  his  interest  in  the  transaction  is  a  wrong  to  all  those  who  deal 
with  the  agent,  the  extent  of  the  right  of  the  third  person  against 
the  undisclosed  principal  would  be  radically  different  from  what 
it  is  under  the  present  theory  that  the  contract  is  really  with 
the  undisclosed  principal.    In  the  first  place,  the  measure  of  dam- 

"Ibid.,  page  161. 
"Ibid.,  page  162. 
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ages  would  be  different.  At  present  the  third  person  may  recover 
against  the  undisclosed  principal  a  sum  measured  by  the  benefit 
which  he  would  have  received  had  there  been  no  breach  of  the 
contract.  But  the  supposed  tort  of  the  undisclosed  principal  which 
we  are  now  discussing,  is  not  the  tort  of  causing  the  agent  with 
whom  the  contract  is  made  to  break  that  contract,  but  the  con- 
cealment by  the  undisclosed  principal,  at  the  time  the  contract  was 
consummated,  of  his  interest  in  the  transaction.  The  measure  of 
damages,  therefore,  recoverable  by  the  person  who  has  contracted 
with  the  agent  would  not  be  the  damages  resulting  from  the  breach 
of  the  contract  but  the  trouble  and  expense  such  person  had  been 
under  in  the  negotiation,  and  the  expense  to  him,  if  any,  involved  in 
the  execution  of  the  stipulated  consideration.  Where  he  had  not  paid 
any  money  under  the  contract  or  done  any  other  act  detrimental 
to  him,  stipulated  for  in  the  contract,  the  damages  which  he  could 
recover  from  the  undisclosed  principal, — if  indeed  he  could  under 
these  circumstances  recover  at  all, — would  be  merely  nominal, 
however  valuable  the  contract.  Again,  if  the  undisclosed  principal 
is  sued  in  tort  and  not  in  contract,  he  cannot  be  made  to  specifically 
perform  the  contract,  even  though  he  has,  and  his  agent  has  not, 
the  means  of  performing  it.  Of  course,  if  the  undisclosed  princi- 
pal did  more  than  merely  withhold  from  his  agent  the  means  neces- 
sary to  enable  his  agent  to  fulfil  the  contract — if,  for  instance,  he 
especially  forbid  the  agent  to  perform — then  he  might  be  regarded 
as  having  caused  a  breach  of  the  contract,  and  under  the  principle 
first  enunciated  in  the  case  of  Lumley  v.  Guy,11  the  person  with 
whom  the  agent  had  contracted  might  recover  from  him  a  sum 
measured  by  the  value  of  the  contract  the  breach  of  which  he  had 
caused.  The  usual  expression,  however,  of  the  "tort"  theory  of  the 
undisclosed  principal's  liability,  is  that  he  has  been  guilty  of  deceit 
in  concealing  his  identity,  not  of  a  tortious  interference  with  a 
contract. 

Again,  under  the  theory  that  the  undisclosed  principal  should 
not  be  liable  on  the  contract,  but  in  tort  on  his  deceit,  there  might 
be  at  least  two  cases  in  which  he  would  not  be  liable  to  the  person 
who  had  contracted  with  his  agent,  where,  under  the  present 
theory,  recovery  may  be  had  against  him  on  the  contract.  The 
liability  of  the  undisclosed  principal,  where  he  had  not  directed 
his  agent  to  conceal  his  identity,  would  be  doubtful,  as  would  his 
liability  in  those  cases  where   the  contract  made  by  his   agent, 

"(1853)  2  E.  &  B.  216. 


UNDISCLOSED  PRINCIPAL.  121 

though  within  the  general  scope  of  the  agent's  authority,  had  been 
expressly  forbidden  by  him.  In  both  of  these  cases  the  deceit  would 
not  be  the  deceit  of  the  undisclosed  principal,  and  the  only  reason 
for  permitting  the  person  who  contracted  with  the  agent  to  sue 
him  in  tort  would  be  the  analogy  between  the  case  made  by  the 
plaintiff,  and  the  cases  which  have  held  a  principal  liable  for  the 
deceit  of  his  agent,  where  the  deceit  was  practised  by  the  agent 
in  the  course  of  the  prosecution  of  his  principal's  business,  even 
though  the  principal  has  in  no  way  authorized  the  deceit.12 

The  difficulty,  however,  which  arises  in  connection  with  hold- 
ing the  undisclosed  principal  in  deceit  is  not  that  the  nature  and 
extent  of  the  liability  of  the  undisclosed  principal  would  be  differ- 
ent from  what  it  is  when  the  undisclosed  principal  is  held  on  the 
contract.  If,  as  a  matter  of  fact,  the  undisclosed  principal  has  not 
broken  a  contract  with  the  plaintiff,  but  has  tortiously  acted  to  the 
plaintiff's  detriment,  the  changes  in  the  substantive  law  resulting 
from  holding  the  defendant  in  tort  and  not  in  contract  would  be 
just,  because,  by  the  supposition,  the  changes  would  make  the  law 
correspond  to  the  real  nature  of  the  acts  of  the  undisclosed  prin- 
cipal. The  difficulty,  in  connection  with  holding  the  undisclosed 
principal  in  deceit,  is  to  show  that  he  has  so  acted  as  to  deceive  the 
plaintiff.  What  has  the  principal  who  has  concealed  the  fact  that 
he  is  principal  actually  done?  In  every  case,  where  the  conceal- 
ment is  his  act  and  not  solely  the  act  of  his  agent,  he  has  made  a 
contract  with  his  agent  that  the  agent  shall  make  a  contract  in  his, 
the  agent's,  own  name,  and  that  he,  the  principal,  shall  have  the 
benefit  of  this  contract.  The  agent  has  carried  out  this  arrange- 
ment. He  has  not  actively  represented  to  the  person  with  whom 
he  deals  any  material  thing  which  is  not  so.  In  making  the  con- 
tract the  agent  has  said :  'I  am  responsible."  This  is  not  a  mis- 
representation ;  he  is  responsible.  The  thought  might  be  harbored 
that  in  certain  cases,  as  in  contracts  of  purchase,  the  agent  has 
represented  that  he  would  own  the  goods  on  their  delivery  to  him 
by  the  seller.  But  a  moment's  reflection  shows  us  that  a  purchaser 
never  makes  by  implication  such  a  representation.  The  man  who 
buys  goods  on  credit  intending  to  give  them  away  has  not  com- 
mitted a  tort.  The  donee,  who  knew  the  purchaser  bought  the 
goods  on  credit  with  the  intention  of  giving  them  to  him,  does 
not  do  any  wrong  to  the  seller  in  accepting  the  gift. 

"See  Hern  v.  Nichols  (1708)  1  Salk.  289;  Barwick  v.  English  Joint 
Stock  Bank  (1867)  L.  R.  2  Exch.  259;  also,  cases  collected  by  Mr.  Huffcut 
in  his  Agency  (2nd  Ed.)  page  200,  note  4. 
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But  it  may  be  contended  that  in  many  cases  the  person  who  has 
dealt  with  the  agent  has  been  deceived  into  trusting  the  agent  by  the 
fact  that  the  undisclosed  principal  has  clothed  the  agent  with  the 
appearance  of  wealth.  The  case  of  the  man  who  is  the  ostensible 
owner  of  a  prosperous  business,  when  he  is  in  fact  nothing  more 
than  its  manager,  may  be  given  as  an  illustration.  But  there  is 
no  difference  between  the  supposed  deceit  of  the  undisclosed  prin- 
cipal in  putting  his  agent  in  charge  of  his  business  to  manage  it  in 
his,  the  agent's,  own  name,  and  the  act  of  the  man  who  lends 
another  sufficient  to  purchase  a  stock  of  goods  and  enter  into  busi- 
ness, under  an  agreement  that  the  lender  will  own  all  the  goods 
and  all  the  proceeds  until  his  loan  is  returned.  Neither  is  there 
any  essential  difference  between  the  undisclosed  principal  who 
clothes  his  agent  with  the  appearance  of  wealth,  and  the  man  who 
gives  another  money,  knowing  that  he  will  use  the  money  to  buy 
many  clothes  and  live  in  good  style  in  order  that  he  may  obtain 
credit. 

Of  course  if  the  principal  instructs  his  agent  to  actively  repre- 
sent to  any  possible  inquirers  that  the  business  and  its  property 
are  the  agent's,  and  the  agent  carries  out  these  instructions,  the  un- 
disclcsed  principal  is  a  partner  in  the  deceit.  The  ordinary  case, 
however,  is  the  case  of  the  undisclosed  principal  who  has  done 
nothing  more  than  put  his  agent  in  charge  of  a  business,  telling 
him  to  conduct  it  in  his,  the  agent's,  own  name.  That  many  men 
do  trust  to  appearances  of  wealth  without  even  asking  those  they 
trust  whether  the  appearance  is  justified  by  the  fact,  is  undeniable. 
Whether  it  is  wise  to  encourage  this  kind  of  negligence,  by  permit- 
ting the  persons  who  deal  with  others  on  the  basis  of  their  appear- 
ance of  wealth  to  recover  against  those  who  knowingly  gave  them 
the  means  to  deceive,  is,  to  say  the  least,  doubtful.  However,  for 
our  present  purpose  we  may  admit  that  much  can  be  said  in  favor 
of  the  proposition  that  every  man  should  be  liable  in  deceit,  where 
he  has  so  acted  that  a  reasonable  man  in  his  place  should  have 
known  that  his  act  would  cause  others  to  enter  into  contracts  with 
one  unable  to  fulfil  those  contiacts.  But  in  applying  the  principle 
just  stated  to  the  case  of  the  undisclosed  principal  who  has  clothed 
his  agent  with  the  appearance  of  wealth,  two  things  would  have  had 
to  have  been  recognized  by  the  courts.  First,  that  the  principle 
was  distinctly  new.  Our  law  has  not  yet  held  a  man  liable  to  those 
with  whom  another  has  contracted  because  he  gave  that  other  the 
means  of  appearing  rich  and  by  this  appearance  enabled  the  other 
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to  obtain  credit.  Second,  that  once  the  principle  was  recognized, 
then  the  liability  of  the  undisclosed  principal  would  be  only  one 
of  its  many  possible  applications.  True,  our  law  is  progressive. 
At  least  our  law  of  torts  is  still  capable  of  development  by  judicial 
decisions.  The  fact  that  a  principle  of  far-reaching  importance 
was  new  would  not  have  condemned  it ;  but  it  would  have  neces- 
sitated a  most  careful  consideration  of  the  proposed  principle  in 
all  its  possible  ramifications,  before  the  courts  would  have  applied 
it  to  a  particular  class  of  cases.  It  should  also  be  pointed  out 
that  even  if  our  courts  had  adopted  or  would  now  adopt  the 
principle,  there  could  be  no  recovery  in  tort  against  the  undisclosed 
principal  in  cases  where  the  agent  had  not  been  given  a  false 
appearance  of  wealth.  If,  at  the  time  of  making  the  contract,  the 
agent  was  really  wealthy,  so  as  to  be  amply  financially  responsible 
for  the  contract,  the  mere  fact  that  the  person  who  contracted  with 
him  gained  the  idea  that  he  was  wealthy  because  he  was  the  appar- 
ent proprietor  of  a  flourishing  business,  would  not  enable  such 
person  to  recover  against  the  undisclosed  principal  if  an  unex- 
pected catastrophe  overwhelmed  the  personal  fortune  of  the  agent ; 
for,  in  the  case  put,  the  undisclosed  principal  has  done  nothing  to 
cause  the  person  contracting  with  his  agent  to  misjudge  the  fact 
of  the  agent's  wealth  at  the  time  the  contract  was  entered  into. 
Again,  the  plaintiff  would  have  to  prove  affirmatively  that  he  was 
deceived,  not  merely  that  he  might  have  been  deceived  by  the  appar- 
ent wealth  of  the  agent.  He  would  have  to  show  that  the  apparent 
wealth  was  a  determining  factor  in  the  causes  which  led  to  his 
making  the  contract. 

The  conclusions  reached  from  an  examination  of  the  question 
whether,  had  the  courts  refused  to  hold  the  undisclosed  principal 
in  contract,  they  could  have  allowed  the  person  who  had  contracted 
with  his  agent  to  proceed  against  him  in  tort  on  the  ground  of 
deceit,  may  be  expressed  as  follows : 

As  the  law  now  stands,  only  under  exceptional  circumstances 
could  the  undisclosed  principal  be  held  in  any  case  on  the  theory 
that  he  had  so  acted  as  to  deceive  the  person  who  dealt  with  his 
agent.  The  necessary  elements  of  deceit  are  practically  never 
present.  It  would  have  been  possible,  however,  by  an  extension  of 
the  principles  pertaining  to  deceit  in  a  way  which  may  have  some 
justification,  to  have  held  the  undisclosed  principal — not  in  every 
case  where  his  agent  had  failed  to  perform  the  contract — but  in 
certain  cases.     Even  in  these  cases,  however,  the  measure  of  the 
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amount  which  the  plaintiff  could  recover  would  not  have  been,  as 
at  present,  the  loss  of  the  benefit  of  the  contract,  but  the  positive 
harm,  if  any,  suffered  by  the  plaintiff  as  a  result  of  executing  the 
consideration  stipulated  for  in  the  contract.  In  short,  the  conclu- 
sion is,  that  had  the  courts  attempted  to  hold  the  undisclosed 
principal  in  deceit,  the  result  would  have  been  to  free  him  from 
any  liability  in  the  great  majority  of  cases,  and  perhaps  practi- 
cally in  every  case. 

Let  us  now  turn  to  the  suggestion  that,  while  the  undisclosed 
principal  should  not  be  held  liable  on  the  contract,  the  person  who 
has  contracted  with  his  agent  may  fasten  a  liability  upon  him  on  the 
theory  that,  as  his  estate  has  received  the  benefit,  so  it  should  bear 
the  burden  of  the  contract.  The  effect  of  this  ''benefit  theory"  of 
the  undisclosed  principal's  liability  on  the  extent  of  that  liability  is 
largely  a  matter  of  speculation.  Had  the  courts  adopted  it,  in- 
stead of  allowing  the  undisclosed  principal  to  be  sued  on  the  con- 
tract, it  is  conceivable  that  they  might  have  gone  so  far  as  to  say 
that,  when  the  person  who  contracted  with  the  agent  had  fulfilled 
his  part  of  the  contract,  the  undisclosed  principal's  estate  had  always 
received  the  benefit,  and,  therefore,  that  it  should  bear  the  burden, 
irrespective  of  the  state  of  the  accounts  between  the  principal  and 
his  agent.  This  interpretation  of  the  "benefit  theory"  would  not  alter 
the  extent  of  the  undisclosed  principal's  liability  as  that  liability  is 
worked  out  by  our  courts  under  the  theory  that  the  contract  is,  as 
a  matter  of  fact,  with  the  undisclosed  principal,  in  those  cases 
where  the  person  who  has  contracted  with  the  agent  has  performed 
his  part  of  the  contract.  It  would,  of  course,  have  prevented  any 
recovery  where  the  contract  was  entirely  executory.  It  is,  how- 
ever, probable  that  had  the  courts  attempted  to  work  out  the  un- 
disclosed principal's  liability  for  the  contracts  of  his  agent  on  the 
theory  of  a  benefit  received,  his  liability  would  have  been  confined 
to  cases  in  which  the  state  of  accounts  between  him  and  his  agent 
showed  that  he  had,  as  a  matter  of  fact,  received  the  benefit  of  the 
contract. 

To  the  writer,  the  fundamental  objection  to  placing  a  personal 
liability  on  the  undisclosed  principal  because  he  has  received  the 
"benefit  of  the  contract"  is  the  same  as  that  which  is  urged  against 
the  theory  actually  adopted  by  the  courts ;  namely,  it  is  an  anomaly. 
As  has  been  pointed  out,  the  donee  or  the  purchaser  does  not  have 
to  bear  the  burden  of  the  contract  to  purchase  merely  because  he 
receives  the  goods  purchased ;  that  is,  the  benefit  of  the  contract. 
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In  the  case  of  the  donee  it  is  manifestly  just  that  he  should  not 
be  liable.  To  attempt  to  place  a  liability  on  the  undisclosed  prin- 
cipal solely  because  he  has  received  the  benefit  of  the  contract  is, 
therefore,  to  attempt  to  introduce  a  novel  principle  into  our  law, 
and  one  which  will  not  bear  examination. 

This  criticism  may  not,  however,  be  entirely  fair  to  those,  who 
like  the  late  Mr.  Huffcut,  have  suggested  that  the  "benefit  to  the 
undisclosed  principal's  estate  is  the  true  basis  of  his  liability." 
There  are  two  prominent  differences  between  the  position  of  the 
undisclosed  principal  and  the  position  of  the  donee  of  the  benefit  of 
a  contract.  In  the  first  place,  when  the  contract  is  within  the  gen- 
eral scope  of  the  agent's  authority  and  not  specially  prohibited, 
the  undisclosed  principal  has  caused  the  contract  to  be  made.  In 
the  second  place,  where  the  undisclosed  principal  has  not  settled 
with  his  agent  before  receiving  or  using  the  benefit  of  the  contract, 
he  has  benefited  by  the  contract  at  a  time  when  he  was  under 
another  contract  with  his  agent  to  bear  the  burdens  of  the  contract 
the  benefit  of  which  he  was  enjoying.  It  may  be  that  those  who 
advocate  the  "benefit"  theory  of  the  undisclosed  principal's  liabil- 
ity do  so  because  they  combine  the  benefit  with  one  or  the  other 
of  these  facts  which  distinguish,  in  the  great  majority  of  cases, 
the  position  of  the  undisclosed  principal  from  the  position  of  the 
person  who  is  merely  the  donee  of  the  benefit  of  a  contract.  In 
other  words,  that  the  thought  underlying  the  "benefit"  theory  is, 
either  that  one  should  bear  the  burdens  of  all  contracts  which  he 
has  caused  to  be  negotiated  and  from  which  his  estate  has  received 
the  benefit ;  or,  the  thought  is  that  the  person  who  has  contracted 
with  the  agent  of  the  undisclosed  principal  should  be  subrogated 
to  the  rights  of  the  agent  against  the  principal. 

To  hold  the  undisclosed  principal  for  the  burdens  of  the  con- 
tract, where  he  has  both  caused  the  contract  and  received  the  bene- 
fit, would  appear  to  be  just.  Though  it  would  be  an  anomaly  to 
hold  the  undisclosed  principal  for  the  burdens  of  the  contract 
merely  because  he  has  received  its  benefit,  it  does  not  follow  that 
he  may  not  be  held  if  he  has  not  only  received  the  benefit,  but  has 
been  a  moving  cause  in  the  creation  of  the  contract.  If,  therefore, 
the  courts  had  regarded  it  as  improper  to  hold  the  undisclosed  prin- 
cipal liable  on  the  contract,  it  would  have  been  entirely  proper  to 
have  made  him  liable  in  certain  cases,  on  the  ground  that  he  had 
benefited  by  an  act  which  he  had  caused  his  agent  to  perform. 
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Neither  can  the  writer  see  any  fundamental  objection  to  the 
proposition  that  the  person  who  has  contracted  with  the  agent  of 
the  undisclosed  principal  should  be  subrogated  to  the  right  of  the 
agent,  as  agent,  against  the  principal.  Our  law  has  already  adopted 
this  idea  in  dealing  with  the  contracts  of  a  trustee.  The 
right  of  the  person  who  has  contracted  with  a  trustee,  though 
the  contract  is  a  proper  one  and  for  the  benefit  of  the 
trust,  is  primarily  against  the  trustee.  But,  if  the  trustee  fails 
to  discharge  the  judgment,  or  is  bankrupt,  or  out  of  the  juris- 
diction, the  person  with  whom  he  has  contracted  may  bring  a  bill 
in  equity  against  the  cestui  que  trust  to  subject  the  trust  res  to  the 
payment  of  the  debt.  The  success  of  the  plaintiff  depends  on  what 
would  have  been  the  rights  of  the  trustee  to  recoup  himself  from 
the  trust  res  had  the  trustee  fulfilled  his  contract  with  the  plaintiff. 
It  is  true  that  it  is  doubtful  whether  in  any  case  the  law  would 
fasten  a  personal  obligation  to  pay  the  debt  on  the  cestui  que  trust. 
It  is  generally  assumed  that  the  right  of  the  plaintiff  is  confined 
to  the  trust  res.  But  this  is  because  of  the  inability  of  the  trustee 
to  fasten  a  personal  obligation  on  the  ordinary  cestui  que  trust  to 
repay  him  for  the  legitimate  expenses  of  the  management  of  the 
trust  when  the  trust  res  is  insufficient  to  discharge  the  obligation 
which  he  has  discharged  for  the  trust  res.  In  the  case  of 
the  undisclosed  principal  there  is  no  such  difficulty.  The 
agent  can  always  fasten  on  his  prinicpal  the  obligation  to  re- 
imburse him  for  legitimate  expenses  incurred  in  carrying  out  the 
duties  of  the  agency;  and,  therefore,  on  the  theory  we  are  now 
discussing,  the  person  who  has  contracted  with  the  agent  of  the 
undisclosed  principal,  being  subrogated  to  the  rights  of  the  agent 
against  the  principal,  could  always  fasten  a  personal  obligation  on 
the  principal  to  bear  the  burdens  of  the  contract,  where  he  could 
show  that  the  undisclosed  principal  had  received  the  benefit  of  the 
contract,  and  that,  had  the  agent  discharged  the  burden,  he  could 
now  recover  from  the  principal.13 

"There  is  an  interesting  article  on  "Liability  of  Trust-Estates  on  Con- 
tracts Made  for  Their  Benefit,"  in  the  American  Law  Review,  Volume 
15.  page  449,  in  which  the  writer.  Mr.  Louis  D.  Brandeis,  has  collected  all 
the  cases  reported  at  the  time  he  wrote  (1881).  He  takes  the  position 
that  the  person  who  deals  with  the  trustee  should  be  allowed  to  recoup 
himself  out  of  the  res  in  all  cases  where  the  contract  "was  necessary  and 
proper  for  the  administration  of  the  trust."  He  points  out  that  it  is  im- 
proper to  speak  of  the  trustee  as  having  a  right  to  a  lien  on  the  trust  res 
until  he  has  discharged  the  contract.  The  leading  cases,  however,  have 
proceeded  on  the  theory  of  subrogation  stated  in  the  text.  See  especially 
opinion  of  Sir  George  Jessel,  In  re  Johnson    (1880)   L.  R.   15  Ch.  D.  548. 
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As  far  as  can  be  seen,  the  adoption  of  this  "subrogation  theory" 
would  have  resulted  in  the  same  liability  being  fastened  on  the 
principal  as  if  the  courts  had  proceeded  on  the  theory  that  the 
principal  should  be  liable  for  the  burdens  of  the  contract  where  he 
had  caused  it  to  be  negotiated  and  received  the  benefit.  On  neither 
theory  would  the  undisclosed  principal  be  liable  where  he  had 
expressly  forbidden  the  contract,  though  it  was  within  the  general 
scope  of  his  agent's  authority,  and  on  neither  theory  would  he  be 
liable  when  he  had  settled  with  his  agent  or  where  the  contract 
was  executory.  On  the  other  hand,  the  theory  that  the  contract 
is,  as  a  mater  of  fact,  with  the  undisclosed  principal,  makes  him, 
as  a  logical  necessity,  liable  in  all  of  these  cases. 

Let  us  now  examine  more  carefully  the  actual  theory  on  which 
the  courts  have  proceeded :  the  theory  which  regards  the  contract 
as  with  the  undisclosed  principal,  and  makes  him  liable  in  every 
case  where  he  would  be  liable  if  he  had  been  named  as  principal 
in  the  contract.  One  of  two  things  must  be  true.  Either  the  ex- 
tent of  the  liability  of  the  undisclosed  principal  on  the  contract 
should  be,  or  it  should  not  be,  exactly  the  same  as  the  liability  of 
the  disclosed  principal  on  the  contract  negotiated  in  his  name  by 
his  agent.  If  the  fact  of  the  principal's  being  undisclosed  should 
make  a  difference  in  the  extent  of  his  liability,  then  the  present 
law,  which  makes  the  undisclosed  principal  directly  liable  on  the 
contract,  and,  therefore,  logically  puts  him  in  the  same  position  in 
every  case  as  the  disclosed  principal,  is  more  than  a  mere  mistake 
in  the  reasons  given  for  the  undisclosed  principal's  liability,  or  in 
the  tribunal  in  which  the  person  who  has  contracted  with  his  agent 
should  proceed ;  it  is  a  grave  error  in  the  substantive  law,  which 
throws  a  burden  on  the  undisclosed  principal  which  he  should  not 
bear,  or  which  refuses  to  place  a  burden  upon  him  which  he  should 
bear.  On  the  other  hand,  if  the  fact  that  the  principal  is  undis- 
closed should  make  no  difference  in  the  extent  of  his  liability  aris- 
ing out  of  the  contract  of  his  agent,  then  the  rule  which  permits 
the  person  with  whom  the  agent  has  negotiated  a  contract  to  pro- 
ceed against  him  directly  on  the  contract,  is,  at  most,  an  error  in 
the  machinery  which  the  courts  have  selected  to  enforce  a  proper 
liability. 

The  best  way  of  testing  the  question,  whether  the  fact  that  the 
agent  conceals  the  existence  and  identity  of  his  principal  should  or 
should  not  affect  that  principal's  liability,  is  to  turn  to  the  case  of 
the  disclosed  principal,  and  ask  ourselves,  what  is  the  fundamental 
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reason,  or  what  are  the  fundamental  reasons  which  make  the  prin- 
cipal liable  to  the  person  with  whom  his  agent  has  in  his  name 
negotiated  a  contract. 

Where  the  principal  is  disclosed  by  the  agent,  in  ninety-nine 
cases  out  of  a  hundred,  the  disclosure  is  due  to  the  fact  that  the 
principal  has  permitted  his  agent  to  hold  him  out  as  principal.  A 
man  may  be  liable  in  contract  because  he  has  directed  or  permitted 
another  to  hold  him  out  as  principal,  though  as  a  matter  of  fact  he 
is  not  principal.  But  it  by  no  means  follows  from  this,  that  where 
one  man  makes  another  his  agent,  and  holds  him  out  to  the  world 
as  his  agent,  he  is  liable  on  the  contracts  made  for  him  by  his 
agent,  solely  for  the  reason  that  he  has  held  him  out  as  agent. 
It  may  be  that  a  man  should  be  liable  whenever  he  holds  out 
another  as  his  agent  for  contracts  made  in  his  name  by  the  agent. 
But  this  rule  is  not  the  only  rule  of  our  law,  and  may  not  be  the 
only  one  on  which  the  liability  of  the  disclosed  principal  rests.  In 
man}-  cases  a  man  is  liable  to  another,  not  merely  on  one,  but  on 
two  or  more  distinct  principles  of  law,  all  of  which  are  applicable 
to  the  facts.  Where  A  makes  B  his  agent  and  holds  him  out  as 
such  he  is  liable  to  those  with  whom  B  contracts  on  the  ground  of 
the  "holding  out."  But,  even  if  the  rule  of  liability  on  the  ground 
of  "holding  out"  never  existed,  there  is  another  rule  of  law,  also 
applicable  to  the  case  put,  which  would  make  the  principal  liable. 
This  rule  is  the  fundamental  one  which  underlies  all  the  liability 
which  our  common  law  imposes  on  one  man  for  the  acts  of  his 
business  associate,  whether  that  associate  is  his  agent,  his  partner, 
or  the  director  of  the  corporation  in  which  he  is  a  stockholder. 
The  rule  is  this:  One  who  has  ownership  in  and  control  of  a  busi- 
ness is  personally  liable,  unless  that  liability  is  limited  by  statute, 
for  acts  done  in  the  course  of  and  for  the  business. 

A  glance  at  the  answers  made  by  the  recorded  cases  to  the 
various  questions  arising  out  of  the  torts  of  agents  in  the  pursuit 
of  their  principal's  business,  makes  the  application  of  this  funda- 
mental rule  of  the  common  law  to  the  liability  of  the  principal  for 
the  acts  of  his  agent  abundantly  clear.  The  owner  of  the  bakery 
is  liable  for  the  harm  done  to  the  man  whom  his  delivery  boy  runs 
over  in  the  course  of  his  morning  rounds.  There  is  no  need  that 
the  name  of  the  principal  should  be  emblazoned  on  the  wagon. 
Indeed  in  such  a  case  the  difficulty  is  to  hold  the  man  who  has  no 
interest  in  the  business,  but  who  has  permitted  his  name  to  be 
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placed  on  the  store  and  wagons.14  The  corporation  which  assigns 
to  its  transfer  agent  the  duty  of  making  truthful  answers  to  those 
who  inquire  about  stock  transfers  is  liable  for  the  damage  result- 
ing from  an  untruthful  answer  made  for  the  benefit  of  the  corpora- 
tion, though  against  the  order  of  the  directors ;  but,  the  English 
courts  have  held  that  the  corporation  is  not  liable  where  the 
answer  made  by  the  agent  was  for  his  own  benefit ;  that  is,  in  his 
own  and  not  in  his  principal's  business.15  Again,  in  the  domain  of 
contracts,  though  the  disclosed  principal  is  liable  for  con- 
tracts made  for  his  benefit  within  the  apparent  scope  of  the 
agent's  authority,  even  though  by  secret  instructions  the  principal 
has  prohibited  the  particular  contract,  jurisdictions  differ  as  to  the 
liability  of  the  principal  on  contracts  made  in  his  name  within  the 
apparent  scope  of  the  agent's  authority,  but  not,  as  a  matter  of  fact, 
for  the  principal's  business.16  In  short,  the  principle  that  a  man  is 
liable  for  the  acts  of  his  agent  if  he  holds  him  out  as  such  has  been 
doubtingly  and  haltingly  applied,  but  the  principle  that  the  owner 
and  controller  of  a  business  is  liable  for  its  contracts  and  its  torts 
has  been  applied  in  every  case  in  which  the  facts  have  permitted 
the  application  to  be  made.  Indeed  our  law  has  visualized  the 
business  conducted  by  one  man  through  agents  as  an  entity  apart 
from  the  creator,  conductor  and  owner,  as  completely  in  agency, 
as  in  partnership  or  in  corporations. 

The  rule  that  the  owner  and  controller  of  a  business  is  liable 
for  acts  done  and  contracts  made  in  the  course  of  the  business  is 
fundamental,  in  the  sense  that  it  has  been  applied,  almost  without 
exception,  in  every  case  in  which  the  facts  made  its  application 
possible.  The  rule  itself  rests  on  necessity.  The  business  is  one, 
though  it  has  many  manifestations  of  its  activity.  The  abstraction, 
the  juristic  person,  to  use  a  Continental  expression,  cannot  be  made 
responsible ;  therefore,  every  system  of  law  always  has,  and  always 
must,  turn  to  the  owner  and  controller.  On  the  other  hand,  the 
rule  that  a  man  is  liable  if  he  holds  out  another  as  his  agent  for 
the  acts  of  his  agent,  is  not  so  fundamental.  It  has  not  been  applied 
in  every  case  in  which  the  facts  made  its  application  possible.  Now 
it  is  evident  that  the  rule  which  throws  on  the  owner  and  controller 
of  a  business  a  personal  liability  for  its  activities,  is  as  applicable 

"Stables  v.  Ely  (1825)  1  Car.  &  P.  614. 

"Barwick  v.  English  Joint  Stock  Bank  (1867)  L.  R.  2  Exch.  250. 

"Compare  North  River  Bank  v.  Aymar  (N.  Y.  1842)  3  Hill  262,  with 
Grant  v.  Norway  (1851)  10  Com.  B.  665;  and  Mussey  v.  Beecher  (Mass. 
1849)   3  Cush.  511. 
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to  the  undisclosed  as  to  the  disclosed  principal.  In  both  cases  the 
rights  and  liabilities  of  the  principal  should  be  the  same,  where  the 
contract  was  within  the  general  scope  of  the  agent's  authority  and 
is  for  the  principal's  business.  It  would  be  absurd  to  limit  the 
principal's  rights  and  liabilities  by  the  fact  that  he  has  not  held 
the  agent  out  as  his  agent ;  for  this  would  be  to  use  a  principle 
which  the  courts  have  recognized  with  many  doubts  and  limita- 
tions, to  effect  a  result  reached  by  the  application  of  a  fundamental 
rule  of  law. 

Mr.  James  Barr  Ames  in  the  notes  to  his  Cases  on  Trusts  has 
suggested  that  the  real  relation  of  the  agent  and  the  undisclosed 
principal  is  that  of  trustee  and  cestui  que  trust,  and  that  to  permit 
the  undisclosed  principal  to  sue  on  the  contract  is  an  "anomalous 
doctrine."  17  To  treat  the  agent  of  the  undisclosed  principal  as 
trustee  requires  the  person  who  has  contracted  with  the  agent  to 
work  out  his  rights  against  the  undisclosed  principal  in  a  court  of 
equity.  It  results  from  the  examination  made  of  the  proper  ex- 
tent of  the  liability  of  the  undisclosed  principal,  that  the  necessity 
for  resort  to  equity,  and  the  theory  that  the  best  name  to  apply  to  the 
relation  between  undisclosed  principal  and  agent  is  cestui  que  trust 
and  trustee,  should  not  result  in  any  modification  of  the  undisclosed 
principal's  liability.  Though  not  liable  on  the  contract,  he  should 
be  liable  as  if  he  had  been  the  principal  named  in  the  contract. 
On  the  other  hand,  it  is  proper  to  admit,  the  objection  to  allowing 
the  third  person  to  proceed  against  the  undisclosed  principal  on  the 
contract,  is,  theoretically  at  least,  more  than  procedural.  Though 
justice  may  require  the  undisclosed  principal  to  respond  in  the 
same  damages  as  if  he  had  been  named  as  principal  in  the  contract, 
and  also  may  require  the  law  to  give  him  the  right  to  obtain  from 
the  person  who  has  dealt  with  his  agent  the  same  kind  and  quan- 
tum of  satisfaction,  the  contention  is  that  it  is  improper  to  say 
that  he  is  liable  or  may  recover  on  the  contract. 

The  objection  to  allowing  the  third  person  to  proceed  against 
the  undisclosed  principal  on  the  contract  is  based,  as  we  have 
seen,  on  the  conception  so  well  stated  by  the  late  Mr.  Huffcut:8 
"A  contract  creates  strictly  personal  obligations  between  the  con- 
tracting parties." 

In  short,  permitting  the  undisclosed  principal  to  sue  or  be  sued 
on  the  contract  may  work  out  justice,  but  it  is  nevertheless  an 
anomaly,  and,  like  all  anomalies,  unfortunate.    That  an  anomaly  is 

"Cases  on  Trusts  (2nd  Ed.)  page  258,  note  1. 
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unfortunate  may  be  admitted.  But  since  Mr.  Huffcut  wrote,  a 
better  understanding  of  the  history  of  the  actions  of  account  and 
of  debt  has  enabled  us  to  prove  that  the  assumption  on  which  he 
based  his  conclusion  is  without  foundation  in  fact,  at  least  as  far 
as  one  of  our  simple  contracts  is  concerned ;  and  the  writer  believes 
it  can  also  be  shown  that  the  principle  has  no  application  to  the 
simple  contract  of  assumpsit. 

The  archaic  contract  of  our  law  is  the  formal  contract  of  which 
covenant  is  the  principal  survivor.  In  this  contract  the  binding 
force  of  the  obligation  is  the  promise  and  the  form  in  which  the 
promise  has  been  made.  It  expresses,  though  in  a  different  way, 
almost  the  same  truth,  to  say  that  in  the  formal  contract  a  man  is 
bound  because  he  promised  intending  to  be  legally  bound.  It 
follows  that  in  such  a  contract  a  man  is  only  bound  to  what  he 
has  promised.  If  he  has  promised  to  pay  B  as  principal,  he  cannot 
be  made  to  pay  C  as  principal.  However  lame  some  of  the  modern 
reasons  advanced  for  refusing  to  hold  the  undisclosed  principal 
on  a  sealed  instrument  executed  by  his  agent  as  principal,  it  is 
clear  that  to  so  hold  the  undisclosed  principal  would  be  to  disre- 
gard the  fundamental  nature  of  the  formal  contract.  The  cove- 
nantor is  held  to  his  promise  because  he  promised  under  such  a 
form  as  to  show  that  he  intended  to  be  bound.  But  the  undisclosed 
principal  has  made  no  promise.  Furthermore  he  has  never  in- 
tended to  be  bound.  How  can  he  be  held?  The  very  lameness 
of  some  of  the  reasons  given  by  modern  courts  for  not  holding 
the  undisclosed  principal  on  a  sealed  instrument  shows  how  the 
ideas  coming  from  the  contract  based  on  consideration, — by  which 
we  mean  the  contract  developed  in  the  action  of  assumpsit, — have 
served  to  hide  the  older  and  radically  different  contract  which  the 
action  of  covenant  enforced. 

Another  ancient  contract  of  our  law  is  the  contract  arising  from 
the  completed  sale  enforced  in  the  action  of  debt.  Here  the  bind- 
ing force  of  the  obligation  came  primarily  from  the  receipt  of  a 
quid  pro  quo.  A  promise  to  pay  a  definite  sum  of  money  on  re- 
ceipt of  something  of  value,  and  on  account  of  the  receipt,  was  a 
binding  promise,  not  because  of  the  promise  to  plaintiff,  but  be- 
cause the  receipt  of  the  quid  pro  quo  raised  a  duty  to  pay  the 
price.  This  duty  could  be  enforced  by  any  one  beneficially  inter- 
ested. Thus,  long  before  the  contract  developed  in  the  action  of 
assumpsit  was  ever  heard  of  in  the  courts  of  common  law,  actions  of 
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debt  were  being  successfully  brought  by  beneficiaries.18  The  sub- 
sequent action  of  the  English  courts,  denying  the  right  of  the  bene- 
ficiary to  sue  for  a  debt,  but  serves  to  show  how  far  the  ideas 
fundamental  to  the  contract  developed  in  the  action  of  assumpsit, — 
in  which  the  binding  force  comes  from  the  consideration, — have 
tended  to  obliterate  the  fundamental  conceptions  lying  at  the  foun- 
dation of  the  more  ancient  contractual  liability  expressed  by  the 
writs  of  account  and  debt.  Nevertheless,  the  obligations  enforced 
in  the  action  of  debt  still  survive;  though  in  the  great  majority 
of  jurisdictions  the  action  of  debt  has  been  abolished.  In  theory, 
at  least,  the  action  of  assumpsit,  or  other  civil  action  for  the 
breach  of  the  obligations  of  a  contract,  can  now  be  brought 
wherever  in  ancient  times  an  action  of  debt  for  an  obligation 
arising  out  of  a  commercial  transaction  could  have  been  brought. 
If,  therefore,  there  could  have  been  no  valid  objection  under 
the  old  English  procedure  to  the  recovery  against  an  undisclosed 
principal  on  the  debt  incurred  by  his  agent,  there  can  to-day 
be  no  valid  objection  to  a  recovery  on  the  contract  against  the 
undisclosed  principal,  where  the  contract  is  of  such  a  nature  that 
formerly  the  action  of  debt  could  have  been  brought  for  a  breach 
of  its  obligations. 

Where  a  debt  had  been  created  the  action  to  enforce  the  obliga- 
tion did  not  have  to  be  between  the  parties  to  the  transaction  on 
which  the  obligation  rested.  This  is  shown  by  those  cases  in 
which  the  beneficiary  was  allowed  to  recover  on  the  contract.  If 
the  undisclosed  principal  had  been  sued  in  the  action  of  debt,  the 
fact  that  he  was  not  a  party  to  the  transaction  from  which  the 
rights  and  obligation  sprang  would  have  been  immaterial.  Would 
the  fact  that  the  undisclosed  principal  had  made  no  promise  to  any 
one  have  been  also  immaterial?  The  obligation  enforced  in  the 
action  of  debt  was  the  duty  to  pay.  This  duty  did  not  always 
arise  out  of  a  promise.  On  the  other  hand,  in  those  cases  where 
the  debt  arose  out  of  a  sale  to  the  defendant  there  always  was  a 
promise,  either  directly  by  the  defendant  or  by  the  defendant's 
servant  for  the  defendant,  but  whether  the  promise  by  the  defend- 

uThe  reader  who  wishes  to  examine  the  foundation  of  the  assertions 
made  in  this  paragraph  in  regard  to  the  nature  of  the  simple  contract 
of  debt,  and  the  right  of  the  beneficiary  to  proceed  in  the  action  of  debt, 
is  referred  to  the  articles  of  the  writer's  associate  in  the  Faculty  of  the 
Department  of  Law  of  the  University  of  Pennsylvania,  Mr.  Crawford  D. 
Hening,  on  "The  Limitations  of  the  Action  of  Assumpsit  as  Affecting  the 
Right  of  the  Beneficiary,"  published  in  the  American  Law  Register  (now 
the  University  of  Pennsylvania  Law  Review),  Volume  52,  page  764;  Ibid., 
Volume  S3,  page  112. 
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ant,  either  directly  or  expressly  for  him  by  his  servant,  was  re- 
garded as  an  essential  part  of  the  plaintiff's  right  to  recover,  re- 
ported researches  in  the  ancient  books  have  not  made  clear.  No 
case  of  the  undisclosed  principal  being  sued  on  a  debt  incurred 
by  his  agent  for  his  benefit  has  yet  been  discovered. 

However,  it  is  not  important  for  our  present  purpose  to  deter- 
mine whether  it  is  or  is  not  consistent  with  the  fundamental  ideas 
of  debt  to  allow  a  recovery  against  the  undisclosed  principal,  be- 
cause any  combination  of  facts  which  brings  into  existence  a  simple 
contract  on  which  an  action  of  debt  could  have  been  brought,  also 
brings  into  existence  a  contract  based  on  consideration;  and  it  is 
difficult  to  see  the  theoretic  bases  of  the  objection  to  a  recovery 
against  the  undisclosed  principal  on  the  contract  developed  in  the 
action  of  assumpsit,  the  most  important  of  the  contracts  known  to 
our  law.  The  liability  of  the  defendant  in  the  suit  on  the  formal 
contract  comes  from  his  intention  to  be  bound;  his  liability  in 
the  action  of  debt  lies  in  his  receipt  of  the  quid  pro  quo;  but 
his  liability  in  the  suit  on  the  contract  worked  out  in  the  action  of 
assumpsit  lies  in  the  fact  that  the  plaintiff  can  show  that  he,  the 
plaintiff,  has  done  something  which  he  would  not  otherwise  have 
done,  and  which  the  defendant  stipulated  he  should  do.  The  ele- 
ment of  deceit,  on  which  the  common  law  judges  laid  hold  for 
procedural  reasons,  has  in  fact  always  been  the  fundamental  ele- 
ment of  the  defendant's  liability.  Even  in  those  cases  where  there 
is  a  mere  promise  for  a  promise,  the  basis  of  the  plaintiff's  recovery 
is  that  he  would  not  have  promised  had  the  defendant  not  so  acted 
as  to  have  caused  him  to  promise  on  the  expectation  of  a  benefit 
which  the  defendant  has  failed  to  give  him.  It  is  not  the  defend- 
ant's promise  to  the  plaintiff  on  which  the  plaintiff  recovers,  but 
the  fact  that  the  defendant  caused  the  plaintiff  to  do  an  act,  though 
that  act  is  merely  a  promise  with  he  intent  of  being  legally  bound, 
which  he  would  not  have  done  had  not  the  defendant  acted.  If, 
therefore,  the  true  basis  of  liability  on  the  contract  developed 
in  the  action  of  assumpsit  is  that  the  defendant  has  so  acted 
as  to  cause  the  plaintiff  to  act  in  a  particular  way  for  a  promised 
reward  which  the  defendant  has  not  given,  the  liability  of  the  dis- 
closed or  undisclosed  principal  depends  on  whether  the  principal 
has  caused  the  contract  to  be  made.  Where  the  agent  acts  openly 
in  his  principal's  name  the  usual  explanation  of  the  principal's 
liability  on  the  contract  is  the  fiction  that  the  principal  has  made 
the  promise.     But  if  the  thought  just  expressed  is  correct,  the 
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fiction  is  an  unnecessary  invention, — the  principal  is  liable  on  the 
contract  because  he  has  so  acted  as  to  induce  the  plaintiff  to 
change  his  position  for  a  stipulated  reward.10  His  failure  to  give 
the  reward  is  a  deceit,  and  to  hold  a  defendant  liable  in  deceit  it 
is  not  necessary  that  he  should  have  come  into  direct  contact  with 
the  plaintiff ;  it  is  merely  necessary  that  the  plaintiff  show  that  the 
defendant  is  a  moving  cause  of  the  harm  for  which  the  plaintiff 
seeks  satisfaction.  Where  the  principal  is  disclosed  and  the  con- 
tract is  made  in  his  name,  he  has  so  acted  as  to  induce  the  plaintiff 
to  change  his  position.  But  the  same  is  equally  true  in  the  case  of 
the  undisclosed  principal ;  he  has  also  moved  his  agent  in  the  same 
way.  To  no  greater  and  to  no  less  extent  than  the  disclosed  prin- 
cipal has  he  caused  the  plaintiff  to  alter  his  position.  To  permit 
the  person  who  has  dealt  with  the  undisclosed  principal's  agent  in 
such  a  way  as  to  raise  a  contract  on  which  the  action  of  assumpsit 
could  be  brought,  on  discovery  of  the  principal,  to  elect  whether  he 
shall  regard  the  contract  as  with  the  agent  or  with  the  principal, 
instead  of  being  an  anomaly  and  contrary  to  the  fundamental 
common  law  idea  of  the  reason  for  the  obligation  of  the  contract, 
would  appear  to  fit  in  as  perfectly  with  the  fundamental  idea 
lying  at  the  foundation  of  the  liability,  as  the  denial  of  such  a  right 
to  one  who  has  made  a  formal  contract  under  seal  with  the  agent 
of  the  undisclosed  principal,  fits  in  with  the  fundamental  idea 
lying  at  the  foundation  of  liability  on  formal  contracts.  The 
rule  denying  the  right  to  sue  the  undisclosed  principal  on  formal 
contracts  is  not  an  exception  to  the  rule  permitting  the  undis- 
closed principal  to  be  sued  on  simple  contract.  Both  rules  re- 
spond to  the  radically  different  ideas  lying  at  the  roots  of  liability 
in  the  two  contracts.  It  might,  of  course,  have  been  possible 
for  our  courts,  when  a  formal  contract  was  before  them 
and  the  facts  also  showed  a  contract  based  on  consideration, 
to  disregard  the  formal  contract  and  treat  the  rights  of  all 
parties  from  the  standpoint  of  the  contract  based  on  consideration. 
But  while  possible,  such  a  treatment  would  have  been  extraordi- 
nary. At  the  time  of  the  development  of  the  action  of  assumpsit 
the  action  of  covenant  existed  as  a  separate  action.    It  is  natural, 

"Where  the  principal  had  not  specially  authorized  the  contract,  it  could 
be  shown  to  be  his  contract,  by  showing  that  the  man  who  made  it  was 
his  servant,  and  that  he  had  received  the  benefit.  The  person  who  received 
the  promise  of  the  servant  for  the  master  recovered  because  it  was  made 
in  the  defendant's  business.  No  fiction  that  the  master  and  servant  are 
one  person  was  necessary  to  explain  the  result :  Book  of  the  Assizes,  page 
133.  pl-  5;  Seignior  and  Wolmer's  Case,  Godbolt,  360. 
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when  facts  show  equally  two  forms  of  contract,  to  treat  the  rights 
and  liabilities  of  the  parties  as  being  defined  by  that  form  of  con- 
tract which  is  the  more  ancient  of  the  two,  provided  that  the  older 
contract  is  still  enforced  in  a  distinct  action  from  the  action  used 
to  enforce  the  contract  of  more  recent  origin. 

If  the  above  conclusions  are  correct,  the  only  anomaly  in  the 
branch  of  the  law  which  we  have  been  discussing  is  that  to  be  found 
in  the  cases  which  hold,  that  if  the  undisclosed  principal  has  set- 
tled with  the  agent  before  the  third  person  discovers  his  existence 
and  identity,  the  third  person  is  deprived  of  his  right  to  treat  the 
contract  as  with  the  principal.  It  also  follows  that  the  reasons 
sometimes  given  for  allowing  the  third  person  to  proceed  on  the 
contract  against  the  undisclosed  principal,  show  an  entire  mis- 
conception of  the  true  nature  of  the  situation.  It  has  been  said  that 
the  law,  by  the  fiction  of  identity  of  the  agent  and  principal,  holds 
the  principal  on  the  contract,  though  that  principal  be  undisclosed 
at  the  time  the  contract  is  consummated.  The  explanation  invents 
a  falsehood  to  explain  a  result  which  needs  no  explanation.  The 
basis  of  liability  on  the  contract  developed  in  the  action  of  assump- 
sit is  not  the  promise  of  the  defendant,  but  the  fact  that  one  man 
has  caused  another  to  do  or  not  to  do  an  act  for  a  stipulated  bene- 
fit. Why  should  not  our  law  regard  the  contract  as  with  the  person 
who  is  the  prime  cause  of  the  plaintiff's  changing  his  position? 
Where  one  contracts  with  the  agent  of  the  undisclosed  principal, 
the  contract  is  with  the  undisclosed  principal,  not  with  his  agent. 
True,  the  agent  who  has  made  a  contract  in  his  own  name  is 
properly  estopped  from  denying  the  truth  of  the  fact  which  he  has 
asserted  to  be  true ;  namely,  that  he  is  a  principal ;  but  the  law  with 
equal  consistency  and  propriety  allows  the  person  who  has  con- 
tracted, believing  the  contract  to  be  with  the  agent,  to  proceed  on 
the  contract  as  it  actually  is, — a  contract  with  the  real,  though  un- 
disclosed principal. 

Wm.  Draper  Lewis. 
University  oe  Pennsylvania. 


SOME   SUGGESTIONS   CONCERNING   "LEGAL 
CAUSE"   AT  COMMON  LAW.     II.1 


Difficulty  of  Generalizing  the  Law  of  "Legal  Cause"  into 
Definitive  Rules. 

How  do  Courts  determine  the  purposes  of  duties?  By  the  same 
method  which  they  use  to  determine  their  concrete  content.  In- 
deed the  problem  of  "legal  cause"  may  be  described  properly  as 
one  of  further  definition  of  duty.2  Here  again,  what  should  be  in 
the  light  of  all  juridical  considerations  applicable,  is  the  question.8 

I  have  mentioned  and  reiterated  that  duties  always  are  concrete, 
because  remembrance  of  the  fact  is  essential  to  an  understanding 
of  "legal  cause,"  and  forgetfulness  may  recur  as  a  chronic  result 

*Part  I.  appeared  in  the  preceding  number.  IX.  Columbia  Law  Re- 
view i  6. 

The  limitations  of  space  for  an  ordinary  contribution  to  a  legal  periodi- 
cal and  the  breadth  and  complexity  of  the  topic  of  "legal  cause"  prohibit 
adequate  detailed  exposition  in  this  form.  I  offer  only  some  general  ideas 
concerning  the  nature  and  scope  of  the  problem  presented,  which  I  have 
evolved  from  my  study  of  cases  and  found  helpful.  My  purpose  is  sug- 
gestion and  not  detailed  exposition ;  and  therefore  I  barely  have  sketched 
what  I  judged  a  sufficient  indication  of  my  ideas,  leaving  to  the  skill  and 
patience  of  the  reader  the  critical  development  and  examination  of  details 
prerequisite  to  intelligent  acceptance  or  rejection. 

*In  this  connection  consider  in  addition  to  the  cases  discussed  in  this 
article  the  following : — 

Smethurst  v.  Proprietors  Ind.  Cong.  Church  (Mass.  1889)  19  N.  E.  387; 
Township  of  Plymouth  v.  Graver  (Pa.  1889)  17  Atl.  249;  Campbell 
v.  Stillwater  (1884)  32  Minn.  308,  50  Am.  R.  567;  Firth  v.,  Bowling  Iron 
Co.  (1878)  L.  R.  3  C.  P.  D.  254;  Randall  v.  Hazelton  (Mass.  1866)  12 
Allen  412;  Klous  v.  Hennessey  et  al.  (1881)  13  R.  I.  332;  Gibney  v.  State 
(1893)  137  N.  Y.  1;  Knapp  v.  Sioux  City  etc.  Ry.  Co.  (1884)  65  la.  91; 
Hoard  v.  Peck  (N.  Y.  1867)  56  Barb.  202;  Renner  v.  Canfield  (1886)  36 
Minn.  90,  30  N.  W.  435,  1  Am.  St.  R.  645. 

"As  a  Court  frequently  finds  it  difficult  to  determine  questions  concerning 
the  existence  and  content  of  duties,  so  difficulty  often  is  encountered  in  de- 
limiting the  particular  scope  of  a  duty.  In  both  classes  of  questions  there 
sometimes  is  room  for  reasonable  differences  of  judgment.  Therefore  we 
should  not  be  perplexed  to  find  some  conflict  in  decisions  on  cases 
presenting  similar  sets  of  facts.  The  difficulty  is  not  to  apply  correctly  a 
rule  or  principle  of  law  (as  is  sometimes  imagined),  but  to  determine 
what  should  be  the  result  of  a  conflict  of  various  juridical  considerations. 

The  opinions  of  the  judges  explaining  an  adjudication  of  the  existence 
of  a  duty  may  contain  no  expression  of  its  purposes.  Enough  may  be 
indicated  by  the  content  of  the  duty;  or  precedent  may  be  deemed  a  suf- 
ficient justification.  Furthermore,  it  never  is  necessary  to  define  purposes 
beyond  the  demands  of  the  concrete  case  before  the  Court ;  and  so  an 
opinion  seldom,  and  never  authoritatively,  discloses  more  than  a  frag- 
mentary description  of  scope.  As  in  ascertaining  the  content  of  duties,  so 
in  ascertaining  their  scope,  we  have  no  safe  guides  but  authoritative  con- 
crete adjudications  and  comprehension  of  all  the  particular  considerations 
bearing  on  the  problem. 
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of  superstition  either  that  law  necessarily  consists  of  generalities ; 
or  that  it  must,  to  be  scientific.  Now  I  wish  to  call  to  attention 
that  the  purposes  of  a  duty  also  are  concrete  ;4  and  that  as  the  con- 
crete content  of  different  duties  of  the  same  species  varies,  so  also 
the  purposes  vary.  All  duties  not  to  trespass  wrongfully  on  land 
answer  the  immediate  purpose  of  protecting  the  exclusiveness  of 
possession;  but  beyond  this  common  object,  a  concrete  situation 
may  afford  one  or  more  peculiar  purposes  to  the  duty  not  to  commit 
a  certain  trespass.6  So  duties  not  to  commit  a  wrongful  battery 
on  the  person  have  the  common  immediate  end  of  preventing  the 
annoyance  of  unpermitted  physical  contact;  but  in  a  particular 
case  there  may  be  other  legal  purposes  subserved  by  the  imposition 
of  the  duty,  depending  on  the  physical  condition  of  the  obligee ;  cir- 
cumstances of  time  and  place ;  the  characteristics  of  the  contact  in 
question ;  possible  future  casualties  partly  caused  by  effects  of  the 
contact,  and  various  other  potential  co-operating  causes  of  con- 
tingent damage.6    In  the  chaotic  field  of  "negligence,"  the  possibil- 

*Though  of  course  it  is  impracticable  to  define  extensively  the  purposes 
of  any  given  duty  otherwise  than  by  abstract  specifications. 

When  we  say  that  X  is  careless  in  driving  down  the  street  in  a  certain 
reckless  manner,  we  apply  the  epithet  to  his  conduct  because  we  know  that 
it  threatens  damage  to  himself  and  others.  We  do  not  not  stop  to  analyze 
into  infinitude  all  the  possible  damaging  contingencies  that  may  ensue 
which  constitute  this  abstract  danger.  Generally  we  even  do  not  stop  to 
consider  that  there  are  possibilities  of  consequential  damage  which  fall 
without  the  danger  evoking  the  censure.  Our  knowledge  that  this  reckless 
driving  is  "dangerous"  is  enough  to  condemn  it.  But  when  damage  has 
occurred  as  a  consequence  of  the  conduct,  there  may  arise  the  question : — 
Was  the  driver  to  blame  for  this?  To  answer  intelligently,  it  becomes 
necessary  to  analyze  a  little  that  formless  "danger"  which  provoked  our 
condemnation,  in  order  that  we  may  determine  whether  or  no  this  con- 
tingency formed  part  of  it ;  and  no  matter  how  long  the  sequence  of 
harm  upon  harm, — with  respect  to  each  link  the  question  of  blame  will 
depend  upon  the  same  sort  of  analysis.  Our  discussion  concerns  a  legal 
problem  similar  to  this  moral  one;  and  Courts  face  constantly  a  similar 
necessity  for  further  analysis  and  definition.  Consider,  for  instance: — 
Page  v.  Bucksport  (1874)  64  Me.  51;  Weiting  v.  Millston  (Wis.  1890)  46 
N.  W.  879;  Vosburg  v  Putney  (1891)  80  Wis.  523;  Scheffer  v.  R.  Co. 
(1881)  105  U.  S.  249;  Bishop  v.  St.  Paul  City  Ry.  Co.  (Minn.  1892)  50 
N.  W.  927;  Gibney  v.  State  (1893)  137  N.  Y.  1 ;  Gilman  v.  Noyes  (1876)  57 
N.  H.  627;  Sledge  v.  Reid  (1875)  73  N.  C.  440. 

"See  Ellis  v.  Loftus  Iron  Co.  (1874)  h.  R.  10  C.  P.  10;  Lee  v.  Riley 
(1865)  18  C.  B.  (N.  S.)  721;  Guille  v.  Swan  (N.  Y.  1822)  19  Johns.  381; 
Vandenburgh  v.  Truax  (N.  Y.  1847)  4  Den.  464;  Keenan  v.  Cavanaugh 
(1872)  44  Vt.  268. 

'See  Vosburg  v.  Putney  (Wis.  1893)  56  N.  W.  480;  Vosburg  v.  Putney 
(1891)  80  Wis.  523;  Ricker  v.  Freeman  (1870)  50  N.  H.  420,  9  Am.  R. 
267.  Also  see  Lawrence  v.  Jenkins  (1873)  L.  R.  8  Q.  B.  274;  Hill 
v.  New  River  Co.  (1868)  9  B.  &  S.  303,  18  L.  T.  (N.  S.)  355;  Hunt  v. 
Lowell  Gas  Light  Co.  (Mass.  1864)  8  Allen  169;  Kuhn  et  al.  v.  Jewett 
(1880)  32  N.  J.  Eq.  647;  Smith  v.  Green  (1875)  L.  R.  1  C.  P.  D.  92. 
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ity  of  variety  in  peculiar  purposes  is  particularly  evident,  but  it 
exists  in  that  of  even  the  narrowest  class  of  wrongs. 

What  is  the  applicability  of  this?  Comprehension  of  what  I 
barely  have  indicated  will  disclose  the  difficulty  of  formulating 
adequate  rules  concerning  "legal  cause."  To  be  dependable,  a  rule 
must  indicate  accurately  the  concrete  decisions  which  it  generalizes. 
The  alternative  damaging  sequences  which  may  result  from  a  post- 
ulated concrete  wrong  are  so  numerous,  and  so  complex  with 
various  potential  contributing  causes,  that  often  comprehensive 
classification  into  "proximate"  and  "remote"  can  be  indicated  only 
by  broad  specifications.  If  duties  are  grouped  into  classes,  the 
specifications  of  scope  for  each  class  necessarily  are  broader  and 
less  definite  than  those  for  the  individual  variant  duties  falling  in 
the  class.  The  wider  the  class,  the  more  pronounced  is  the  effect 
of  this  tendency.  Therefore  it  should  be  evident  that  if  we  attempt 
to  lay  down  a  set  of  rules  which  will  indicate  the  particular  scope 
of  any  concrete  duty,  these  rules  must  be  either  numerous  and  each 
narrowly  limited,  or  very  indefinite  and  unsatisfactory  guides. 

Brief  Analyzation  of  Current  "Rules."     Criticism  :  They 
Are  Vague  and  Misleading. 

When  judges  feel  impelled  to  generalize  concerning  "legal 
cause,"  the  precepts  which  commonly  result  state  that  a  wrongdoer 
is  liable  only  for  "ordinary  consequences ;"  or  "natural  conse- 
quences;" or  "probable  consequences;"  or  "proximate  conse- 
quences ;"  or  "those  consequences  which  follow  in  ordinary  un- 
broken sequence ;"  or  "those  consequences  which  follow  without  the 
intervention  of  an  independent  cause;"  or  "those  consequences 
which  a  man  of  ordinary  prudence  would  have  foreseen  as  likely  to 
occur ;"  or  "those  consequences  which  defendant  ought  to  have  fore- 
seen ;"or  those  consequences  which  possess  two  or  more  of  the  fore- 
going qualities  in  combination.  Each  of  these  phrases  is  used  with 
such  varying  and  indefinite,  and  sometimes  ill-considered,  meaning, 
that  analyzation  of  typical  instances  of  use  would  not  produce  any- 
thing commensurate  with  the  labor.  Therefore  let  us  search  out  the 
most  satisfactory  significance  which  we  fairly  can  attach  to  each, 
and  test  the  results  in  the  light  of  our  knowledge  of  how  Courts 
dispose  of  concrete  questions  of  "legal  cause."  7 

7In  examining  these  "rules"  let  us  bear  in  mind  constantly  that  the  legiti- 
mate purpose  of  formulation  is  not  to  deduce  precepts  a  priori  by  abstract 
reasoning;  but  to  evolve  precepts  tested  and  justified  by  what  the  Courts 
would  decide  in  concrete  cases.    One  case  nor  several  cases  can  ever  make 
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"Ordinary"  must  have  a  broader  meaning  than  "usual,"  since 
a  wrongdoer  frequently  is  held  responsible  for  consequences  which 
cannot  be  called  "usual"  with  accuracy.  For  instance,  a  blow  on 
the  head  of  a  passenger,  resulting  after  a  considerable  interval  in 
paralysis  of  the  passenger  through  bursting  of  a  degenerate  blood- 
vessel, is  not  a  usual,  though  it  is  an  ordinary  sequence  of  wrong- 
fully letting  a  cable-car  run  away  down-hill.8  "Not  surprising  in 
the  light  of  average  human  experience"  approximates  the  proper 
definition.  But  even  with  this  broader  significance,  the  term  will 
require  stretching  if  it  is  to  cover  all  consequences  for  which 
wrongdoers  will  be  responsible.9 

"Natural"  is  used  synonymously  with  "ordinary"  and  is  sub- 
ject to  the  same  commentary. 

"Probable,"  as  used  in  this  connection,  is  a  word  of  very  in- 
definite import.  Its  range  does  not  end  where  the  chances  of 
occurrence  and  non-occurrence  are  equal,  but  merges  intangibly  into 
the  merely  possible.  Furthermore,  "probable"  consequences  in- 
clude not  only  those  concrete  contingencies  that  are  likely  to  hap- 

a  rule.  Only  when  we  know  that  it  will  stand  scrutiny  in  the  light  of  all 
particular  problems  within  its  field,  can  we  use  it  with  intelligent  confidence 
as  an  intellectual  tool,  although  it  may  have  been  stated  and  reiterated  in 
opinions  of  judges  times  without  number. 

In  criticising  generalizations  stated  in  judicial  opinions,  we  must  dis- 
tinguish those  which  are  intended  for  limited  application.  For  instance, 
the  criterion  settled  upon  in  Gilman  v.  Noyes  (1876)  57  N.  H.  627  (see 
p.  32,  supra)  was  one  evolved  for  the  purposes  of  that  case  and  should  not 
be  criticised  in  any  other  light.  So  in  different  jurisdictions,  different 
limitations  on  responsibility  for  negligently  causing  fires  have  been  set, 
which  should  not  be  generalized  into  universal  "rules"  of  proximate 
cause,  and  then  criticised  for  inconsistency  with  criteria  used  in  other 
sorts  of  cases  in  the  same  jurisdiction.  From  the  cases,  Ryan  v.  R.  Co. 
(1886)  35  N.  Y.  210;  Webb  v.  R.  Co.  (1800)  49  N.  Y.  420;  Frace  v.  R.  Co. 
(1894)  143  N.  Y.  182;  Hoffman  v.  King  et  al.  (1891)  160  N.  Y.  618,  we 
may  gather  that  in  New  York  the  duty  not  to  cause  a  certain  concrete 
spreading  of  fire  is  owed  with  respect  to  that  property  only  which  is 
immediately  imperiled  by  the  negligent  acts  or  omissions.  Diversity  in 
ownership  is  an  immaterial  consideration ;  so  also  is  distance,  except  in  so 
far  as  it  throws  light  on  the  question  of  peril.  We  reasonably  may  disagree 
with  these  decisions,  preferring  those  of  Atkinson  et  al.  v.  Goodrich  Co. 
(1884)  60  Wis.  141,  18  N.  W.  764,  or  of  Poeppers  v.  Ry.  Co.  (1878)  67 
Mo.  715,  but  they  have  in  their  favor  the  peculiar  juridical  considerations 
of  policy  mentioned  by  Hunt,  /.,  in  Ryan  v.  R.  Co.  (1886)  35  N.  Y.  210,  at 
2if>2i7,  which  should  have  secured  them  from  the  unmitigated  censure 
which  they  have  received  from  some  quarters.  Cf.  Winterbottom  v. 
Wright  ( 1842)  10  M.  &  W.  109.  Certainly  it  is  not  sound  legal  argument 
to  insist  upon  ignoring  these  practical  considerations  in  favor  of  academic 
uniformity  in  "rules"  for  all  cases  of  "legal  cause." 

'Bishop  v.  St.  Paul  City  Ry.  Co.  (Minn.  1892)  50  N.  W.  927. 

"Consider  Vosburg  v.  Putney  (1891)  80  Wis.  528;  Vosburg  v.  Putney 
(Wis.  1893)  56  N.  W.  480;  Baltimore  City  Pass.  Ry.  Co.  v.  Kemp  (1883) 
61  Md.  74;  Keenan  v.  Cavanaugh  (1872)  44  Vt.  268;  Hill  v.  Winsor  (1875) 
118  Mass.  251. 
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pen,  but  also  those  not  individually  "probable,"  but  belonging  to  a 
sort  of  which  one  or  another,  in  the  alternative,  may  be  expected. 
For  instance,  when  reckless  driving  by  a  common  carrier  endangers 
his  passengers,  many  of  the  imaginable  concrete  contingencies 
through  which  a  certain  passenger  may  be  hurt  seem  very  im- 
probable— perhaps  any  particular  sequence  might  be  deemed  not 
"probable"  in  view  of  the  many  alternatives  ; —  but  it  is  "probable" 
that  some  one  of  these  many  sequences  will  occur,  and  for  any  of 
those  which  constitute  the  danger  inducing  the  legal  condemnation 
of  the  carrier's  conduct,  he  is  responsible.  Still  we  shall  be  puzzled 
to  stamp  "probable"  all  consequences  not  "too  remote,"  without 
warping  our  judgment.10 

10See  Lawrence  v.  Jenkins  (1873)  L.  R.  8  Q.  B.  274;  Keenan  v.  Cav- 
anaugh  (1872)  44  Vt.  268;  Weiting  v.  Millston  (Wis.  1890)  46  N.  W.  879 
[cf.  Lincoln  v.  R.  Co.  (N.  Y.  1840)  23  Wend.  425]  ;  Elder  v.  Lykens  Val- 
ley Coal  Co.  (1893)  157  Pa.  St.  490,  27  Atl.  545;  Hill  v.  Winsor  (1875)  118 
Mass.  251;  Bishop  v.  Ry.  Co.  (Minn.  1892)  50  N.  W.  927;  Baltimore  City 
Pass.  Ry.  Co.  v.  Kemp  (1883)  61  Md.  74;  Vosburg  v.  Putney  (1891)  80 
Wis.  523;  Tice  v.  Munn  (1883)  94  N.  Y.  621;  Page  v.  Bucksport  (1874) 
64  Me.  51,  18  Am.  R.  239;  Eten  v.  Luyster  (1875)  60  N.  Y.  252;  Ga.  etc. 
Co.  v.  McAllister  (1906)  126  Ga.  447,  54  S.  E.  957,  7  L.  R.  A.  (N.  S.) 
11 77. 

Cf.  Haley  v.  St.  Louis  Transit  Co.  (1903)  179  Mo.  30,  77  S.  W.  731, 
64  L.  R.  A.  295;  Lewis  v.  R.  Co.  (1884)  54  Mich.  55,  52  Am.  R.  700,  19 
N.  W.  744;  Conway  v.  Lewiston  etc.  R.  Co.  (1897)  99  Me.  199,  38  Atl.  no; 
Sledge  v.  Reid  (1875)  73  N.  C.  440  [cf.  Smith  v.  Goodman  et  al.  (1885) 
75  Ga.  198;  McAfee  v.  Crofford  (U.  S.  1851)  13  How.  447]  ;  Dubuque  Ass'n 
v.  Dubuque  (1870)  30  la.  176.  (Are  we  not  to  gather  that  the  Court  deemed 
plaintiff's  delay  too  remote  a  consequence  because  removal  of  the  wood  by 
water  might  have  been  effected  at  plaintiff's  option?  The  petition  does  not 
negative  sufficiently  the  possibility  of  removal  by  river.  This  interpretation 
makes  the  decision  comprehensible.  It  is  difficult  to  justify  otherwise.  Cf. 
Pittsburgh  v.  Grier  (1853)  22  Pa.  St.  54);  Scheffer  v.  R.  Co.  (1881)  105 
U.  S.  249  (Doesn't  this  case  belong  under  the  subsidiary  principle  that  an 
injured  person  should  not  be  permitted  voluntarily  to  increase  the  liability 
of  a  wrongdoer?) 

But  see  Pullman  Palace  Car  Co.  v.  Barker  (1878)  4  Colo.  344,  34  Am. 
89.  (This  case  has  been  criticised.  The  Court  was  misled  by  cases  to  the 
effect  that  a  carrier  is  not  obliged  to  adjust  its  conduct  to  suit  a  passen- 
ger's peculiar  condition  of  which  it  is  not  aware.).  South  Side  Pass.  Ry. 
Co.  v.  Trich  (1887)  117  Pa.  St.  390,  2  Am.  St.  R.  672.  (If  it  was  legiti- 
mate to  assume  from  examination  of  the  record  that  plaintiff  had  recovered 
control  of  herself  before  the  team  came  upon  her,  the  decision  was  justi- 
fiable, for  certainly  it  was  not  among  the  ends  of  the  infringed  duty  to 
protect  from  concrete  dangers  incident  to  mere  presence  in  the  street.  If, 
however,  the  correct  assumption  was  that  plaintiff  was  struck  so  soon  after 
her  fall  that  escape  would  have  been  impossible  even  if  the  danger  had 
been  seen,  I  think  we  would  agree  that  the  decision  was  unjust.  The 
opinion  mentions  the  exceptional  character  of  the  peril  as  an  important  con- 
sideration. Undoubtedly  some  exceptional  consequential  contingencies  were 
beyond  the  scope  of  the  duty.  For  instance,  if  plaintiff  had  been  thrown 
over  a  man-hole  and  an  explosion  had  blown  off  the  lid  at  the  moment 
of  her  fall;  or  if  a  brick  had  dropped  unseen  from  the  top  of  a  building 
in  the  process  of  erection  and  hit  the  plaintiff  on  the  head  as  she  lay  on 
the   ground ;   defendant   would  not  have  been   responsible   for   the  conse- 
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A  little  further  commentary  applicable  to  both  "probable"  and 
""ordinary"  may  be  of  use.  In  applying  these  rules,  I  suppose,  one 
is  to  imagine  himself  observing  the  wrong  at  the  time  of  commis- 
sion and  stamp  any  suggested  consequence  "probable"  or  "ordi- 
nary" from  that  viewpoint.  It  is  obvious  that  the  stamping  will 
depend  not  only  on  the  sagacity  of  the  person  passing  judgment, 
but  also  on  his  knowledge  of  the  existence  of  pertinent  causal  facts. 
The  greater  our  knowledge  of  such  facts,  the  narrower  may  be  the 
field  of  uncertainty  concerning  future  consequences  and  the  fewer 
the  chances  of  surprise  over  the  events.  For  instance,  an  observer 
of  the  wrongful  act  involved  in  Vosburg  v.  Putney11  who  was 
aware  of  the  presence  of  the  germs  in  plaintiff's  leg  and  of  their 
properties,  would  have  labeled  "probable"  and  "ordinary"  the 
sequences  that  produced  plaintiff's  damage;  but  to  an  observer 
without  this  knowledge,  such  sequences  would  have  seemed  im- 
probable prospectively,  and  extraordinary  when  they  occurred. 
What  knowledge  of  pertinent  causal  facts  are  we  to  assume  as  a 
basis  for  our  judgment  in  applying  these  rules?  This  will  be 
found  a  very  difficult  matter  to  define.  Perhaps  an  acceptable 
answer  is:  As  much  as  observation  of  the  occurrences  and  patent 
circumstances  which  constituted  and  colored  the  wrong  would  dis- 
close to  a  well-informed  man,  plus  any  such  knowledge  which  the 
wrongdoer  himself  had.  Of  course  to  include  the  results  involved 
in  Vosburg  v.  Putney11  among  "probable  consequences"  or  "ordi- 
nary consequences"  from  the  viewpoint  indicated  by  this  definition 
would  necessitate  stretching  "probable"  until  it  would'  differ  im- 
perceptibly from  "possible,"  and  "ordinary"  until  it  would  mean 
merely  "not  astounding." 

"Consequences  which  a  man  of  ordinary  prudence  would  have 
foreseen  as  likely  to  occur"  often  is  used  synonymously  with  "prob- 
able consequences."  Sometimes,  however,  it  apparently  indicates 
that  a  defendant  is  responsible  only  for  such  consequences  as  he 
might  have  anticipated  if  he  had  been  reasonably  attentive  and  in- 
telligent. What  "a  man  of  ordinary  prudence"  in  the  situation  of 
the  wrongdoer  at  the  time  of  his  wrongful  act  or  omission  would 

quential  damage  to  plaintiff.  But  these  would  have  been  events  against 
which  plaintiff  could  have  adopted  no  measures  of  avoidance  if  she  had 
been  on  her  feet  and  self-possessed.  A  runaway  horse  is  a  peril  against 
which  control  over  one's  movements  and  attention  will  be  of  value.  Surely 
the  duty  not  to  throw  plaintiff  defenseless  in  the  street  by  negligence 
should  have  been  imposed  for  the  purpose  of  preventing  damage  from  the 
particular  perils  of  the  street,  whether  exceptional  or  not,  to  which  plain- 
tiff's loss  of  defensive  ability  exposed  her.) 
u(i8qi)  80  Wis.  523. 
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have  foreseen,  is  an  important  matter  whenever  the  existence  or 
the  extent  of  a  duty  to  take  care  is  to  be  determined ;  and  in  par- 
ticular suits  it  may  be  decisive  of  responsibility  for  consequences.13 
But  it  does  not  give  the  limits  of  responsibility  for  all  wrongs ;  nor 
even  for  all  negligent  wrongs.18 

"Those  consequences  which  defendant  ought  to  have  foreseen" 
generally  is  convertible  into  "those  consequences  which  it  was  his 
duty  to  prevent."    Obviously  we  are  carried  nowhere  by  this. 

Why  is  it  said  that  a  "legal  consequence"  must  be  "ordinary" 
or  "probable"  in  the  very  elastic  sence  peculiar  to  this  connection? 
Because  to  place  the  prevention  of  a  specific  sort  of  undesirable 
consequences  within  the  purposes  of  a  duty,  the  chances  of  the 
occurrence  of  one  or  another  of  the  sort  must  be  great  enough  to 
induce  legal  condemnation  of  a  breach  of  the  duty  in  its  aspect  as 
a  cause  of  them.  But  the  degree  of  "probability"  necessary  to 
provoke  this  condemnation  may  vary  with  the  magnitude  of  the 
contingent  harm  ;14  or  with  the  character  and  circumstances  of  the 
wrongful  act  or  omission.15  Furthermore,  other  considerations 
than  "probability"  of  consequential  harm  or  annoyance  often  are 
important  in  a  determination  of  either  the  existence  or  the  purposes 
of  a  duty.  Very  frequently  whether  defendant  had  a  reasonable 
opportunity  to  apprehend  the  threatening  contingencies  is  a  con- 
trolling question.16     Sometimes  the  fact  that  the  wrongful  act  or 

"See,  for  instance,  Gilman  v.  Noyes  (1876)  57  N.  H.  627. 

"See  Vosburg  v.  Putney  (1891)  80  Wis.  523;  Ehrgott  v.  The  Mayor 
(1884)  06  N.  Y.  264;  Weiting  v.  Millston  (Wis.  1800)  46  N.  W.  879; 
Keenan  v.  Cavanaugh  (1872)  44  Vt.  26. 

The  concrete  content  of  a  duty  to  use  the  care  "of  a  man  of  ordinary  pru- 
dence" depends  upon  what  dangers  "ordinary  prudence"  would  anticipate  un- 
der the  circumstances ;  and  it  may  be  advanced  as  a  safe  hypothesis  that  the 
prevention  of  a  contingency  which  does  not  occur  through  fruition  of  some 
of  those  dangers,  is  beyond  the  purposes  of  the  duty.  But  the  specific  proxi- 
mate consequence  that  occurs  may  be  surprising  to  prudence.  See  Hill 
v.  Winsor  (1875)  118  Mass.  251;  Bishop  v.  St.  Paul  City  Ry.  Co.  (Minn. 
1892)  50  N.  W.  927;  Baltimore  City  Pass.  Ry.  Co.  v.  Kemp  (1883)  61 
Md.  74;  Page  v.  Bucksport  (1874)  64  Me.  51,  18  Am.  R.  239;  Smith  v. 
L.  &  S.  W.  Ry.  Co.  (1870)  L.  R.  5  C.  P.  98,  (1870)  L.  R.  6  C.  P.  14; 
Dulieu  v.  White  et  al.,  L.  R.  [1901]  2  K.  B.  669;  and  note  4,  supra.  But 
see  Pullman  Palace  Car  Co.  v.  Barker  (1878)  4  Colo.  344;  Hoag  v.  Lake 
Shore  etc.  R.  Co.  (1877)  85  Pa.  St.  293. 

"Holmes'  Common  Law,  pp.  154-157. 

"Cf.  Vosburg  v.  Putney  (1891)  80  Wis.  523;  Weiting  v.  Millston  (Wis. 
1890)  46  N.  W.  879;  Keenan  v.  Cavanaugh  (1872)  44  Vt.  26;  Willy  v. 
Mulledy  (1879)  78  N.  Y.  310.  34  Am.  R.  536;  Harrison  v.  Berkley  (S.  C. 
1847)  1  Strobh,  L.  R.  525;  Cobb  v.  Ry.  Co.,  L.  R.  [1893]  1  Q.  B.  D.  459; 
Snyder  v.  Ry.  Co.  (1906)  36  Colo.  288,  8  L.  R.  A.   (N.  S.)  781. 

"See  Note  13,  and  Note  40,  p.  36,  supra;  Sedg.  Damages  §  §  144-169. 
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omission  did  not  increase  the  specific  danger  prevents  or  aids  in 
preventing  responsibility  for  it.17  Often  the  fact  that  plaintiff 
had  reasonable  opportunity  to  avoid  the  particular  consequence  of 
which  complaint  is  made  tends  to  absolve  defendant  from  legal 
blame  for  its  occurrence.18  In  particular  cases  it  seems  not  unjust 
that  defendant  should  not  be  responsible  for  specific  consequences 
to  which  a  certain  wrong  of  a  third  person  has  contributed,  even 
though  that  wrong  and  its  particular  effects  were  "probable"  results 
of  defendant's  wrong.19  Doubtless  other  considerations  of  like 
counteracting  tendency  might  be  abstracted  from  decided  cases;20 
but  these  will  suffice  to  explain  why  judges  often  have  thought  it 
necessary  to  restrict  further  their  "rules"  of  "legal  cause"  by 
adding  to  the  statement  that  "legal  consequences"  must  be  "ordi- 
nary" or  "probable,"  either  that  they  must  be  "proximate ;"  or 
that  they  must  "follow  in  ordinary  unbroken  sequence ;"  or  that 
they  must  "follow  without  the  intervention  of  an  independent 
cause." 

What  is  meant  by  "without  the  intervention  of  an  independent 
cause?"  All  causes  which  are  not  in  a  particular  sequence,  though 
they  contribute  to  one  or  more  consequences  in  the  sequence,  log- 
ically may  be  termed  independent  causes  with  respect  to  any  in 
the  sequence  preceding  the  "point  of  contribution  or  interven- 
tion." 21  It  is  not  true,  however,  that  the  intervention  of  any  such 
cause  will  determine  responsibility.  Frequently  even  the  inter- 
vention of  a  cause  for  which  a  third  person  is  legally  responsible 

"Consider:  Lewis  v.  Ry.  Co.  (1884)  54  Mich.  55,  52  Am.  R.  790,  19 
N.  W.  744;  Haley  v.  St.  Louis  Transit  Co.  (1903)  179  Mo.  30,  77  S.  W. 
176;  Ga.  etc.  Co.  v.  McAllister  (1906)  126  Ga.  447,  54  S.  E.  957,  7  L.  R.  A. 
(N.  S.)  1 177. 

"Consider:  Sledge  v.  Reid  (1875)  73  N.  C.  440;  Smith  v.  Goodman  et 
al.  (1885)  75  Ga.  198;  Dubuque  Ass'n  v.  Dubuque  (1870)  30  la.  176;  Haley 
v.  St.  Louis  Transit  Co.  (1903)  179  Mo.  30,  77  S.  W.  176;  Loker  v.  Damon 
(Mass.  1835)  17  Pick.  284;  Plummer  v.  Lumbering  Ass'n  (1877)  67  Me.  363. 

"Consider:  Scholes  v.  Ry.  Co.  (Nisi  Prius  1870)  21  L.  T  R.  (N.  S.) 
835,  (see  note  22,  p.  31,  supra)  ;  Alexander  v.  Town  of  Newcastle  (1888) 
115  Ind.  51;  Carter  v.  Towne  (1870)   103  Mass.  507. 

"Spade  v.  R.  Co.  (1897)  168  Mass.  285;  Ryan  v.  R.  Co.  (1866)  35 
N.  Y.  210. 

aTo  illustrate: —  In  Denny  v.  R.  Co.  (Mass.  1859)  13  Gray  481,  the 
flood  overflowing  the  banks  of  the  river  was  an  independent  cause  with 
respect  to  the  delay  by  defendant;  in  Vosburg  v.  Putney  (1891)  80  Wis. 
523,  the  presence  of  the  germs  in  plaintiff's  leg  was  an  independent  cause 
with  respect  to  defendant's  blow,  and  the  harmful  action  of  the  germs 
was  a  cause  dependent  on  both  these  other  two;  in  Clark  v.  Chambers 
(1878)  L.  R.  3  Q.  B.  D.  327,  the  advent  of  the  stranger  was  a  cause  inde- 
pendent of  defendant's  act  of  placing  the  hurdle  across  the  road  and  the 
presence  of  the  hurdle  across  the  footpath  was  a  dependent  cause  both 
with  respect  to  defendant's  acts  and  with  respect  to  those  of  the  stranger. 
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does  not  put  an  end  to  defendant's  responsibility;  nor  does  neces- 
sarily the  contribution  of  an  act  or  omission  which  is  intentional 
and  "legally  blamable"  for  the  result.22  Will  the  contribution  of  an 
unforeseeable  "legally  blamable"  cause  render  consequences  of 
defendant's  wrongful  conduct  too  remote?  If  we  mean  by  un- 
foreseeable not  "ordinary"  or  not  "probable,"  we  can  answer 
"Yes ;"  but  this  interpretation  would  make  useless  the  addition  of 
the  requirement  to  that  of  "probability ;"  for  if  a  consequence  is 
"probable,"  it  has  occurred  without  any  "improbable"  interven- 
tions. Canvass  the  possibilities  of  the  phrase  "consequences  oc- 
curring without  the  intervention  of  an  independent  cause"  as  we 
may,  we  shall  find  no  satisfactory  definitive  meaning  for  our  pur- 
poses except  "consequences  occurring  through  only  such  interven- 
tions as  leave  defendant  legally  blamable  for  them,"  and  of  course, 
this  brings  us  around  the  circle.  A  like  result  will  be  obtained  from 
analysis  of  the  other  two  restrictive  phrases.23 

What  do  we  net  from  these  "rules?"  Anything  beyond  an  in- 
dication that  in  order  to  be  proximate,  a  consequence  must  be  of 

"Compare,  for  instance,  Denny  v.  R.  Co.  (Mass.  1859)  13  Gray 
481,  74  Am.  Dec.  645;  Fox  v.  R.  Co.  (1889)  148  Mass.  220;  Du- 
buque etc.  Ass'n  v.  Dubuque  (1870)  30  la.  176;  Pittsburgh  v.  Grier 
(1853)  22  Pa.  St.  54;  Willy  v.  Mulledy  (1879)  78  N.  Y.  310,  34  Am.  R. 
536;  Weiting  v.  Millston  (Wis.  1890)  46  N.  W.  879;  Vosburg  v.  Putney 
(1891)  80  Wis.  523;  Scheffer  v.  R.  Co.  (1881)  105  U.  S.  249;  Page  v. 
Bucksport  (1874)  64  Me.  51,  18  Am.  R.  239;  Gibney  v.  State  (1893)  137 
N.  Y.  1;  Gilman  v.  Noyes  (1876)  57  N.  H.  627;  Nelson  v.  Ry.  Co.  (1882) 
30  Minn.  74;  Burrows  v.  Gas  Co.  (1872)  L.  R.  7  Ex.  96;  Guille  v.  Swan 
(N.  Y.  1822)   19  Johns.  381. 

""Proximate  cause"  of  course  does  not  mean  the  nearest  cause.  It  and 
the  phrases  "causa  causans,"  "predominating  cause,"  and  "efficient  cause" — 
(What  among  many  essential  causes  can  be  said  to  predominate  or  be  ex- 
clusively efficient?) — cannot  be  resolved  into  anything  more  satisfactory 
than  "legally  blamable  cause" — that  is,  a  cause  to  which  the  Courts  will 
charge  responsibility  for  the  consequence  in  question.  The  distinction 
sometimes  suggesteo.  between  a  "condition"  and  a  "cause"  will  be  found 
upon  analysis  to  be  the  same  as  that  between  "blamable"  and  not  "blamable" 
causes,  and  therefore  is  of  no  value.  Furthermore,  since  a  "blamable" 
cause  may  be  a  wrongful  omission  to  change  a  condition,  this  peculiar  use 
of  the  word  "condition"  sometimes  necessitates  an  antithesis  of  "condi- 
tions" and  passivity  or  its  static  consequences  which  tends  only  to  confuse. 

Perhaps  sometimes  the  phrase  "probable  and  proximate  consequences"  is 
used  with  the  meaning  that  a  wrongdoer  is  responsible  not  only  for  "prob- 
able" consequences,  but  also  for  such  as  are  "proximate."  The  use  renders  the 
phrase  not  sufficiently  exclusive.  Sometimes  "proximate"  used  in  combi- 
nation with  "probable"  or  "ordinary"  is  interchangeable  with  "direct," 
another  vague  word.  "Direct"  consequences  perhaps  are  those  which  follow 
an  act  or  omission  in  such  sequence  that  to  unreasoning  intelligence  they 
appear  to  be  produced  by  it  alone.  As  I  have  indicated  already,  "proxi- 
mate consequences"  is  used  sometimes  as  a  sufficient  definitive  phrase  by 
itself.  Then  the  "definition"  is  only  a  veil  covering  the  problem — an  ex- 
pression of  it  in  obscure  language. 
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a  "sort"  not  too  contingent ;  but  that  it  may  be  too  remote,  though 
it  is  "probable?"  Even  if  some  better  interpretation  of  them  can 
be  found,  they,  or  any  other  universal  precepts  which  might  be 
formulated,  would  be  indefinite  and  unsatisfactory  guides.  Fur- 
thermore, ready-made  generalizations,  however  good,  cannot  take 
the  place  of  thorough  analysis  and  independent  judgment  with  a 
lawyer.  If  he  trusts  to  abstractions  alone,  he  runs  the  chance  of 
being  carried  far  astray.  Such  rules  as  those  which  we  have  been 
considering  distract  the  attention  from  the  essence  of  the  problem 
and  give  nothing  tangible  in  return. 

Analyzation  of  Second  Branch  of  Our  Problem  and  Sum- 
mary of  Cases  Thereon. 

Let  us  examine  the  second  branch  of  our  investigation.  How 
does  it  differ  from  the  first  branch?  Concerning  cases  falling  in 
the  first,  we  have  postulated  a  breach  of  an  ascertained  duty  owed 
plaintiff,  leaving  to  be  settled  only  the  particular  scope  of  this  duty 
in  respect  to  the  occurrences  of  which  complaint  is  made.  Cases 
falling  in  the  second  involve  a  previous  inquiry,  whether  a  duty 
owed  plaintiff  has  been  infringed.  If  this  inquiry  determines  that 
plaintiff  has  been  wronged  by  defendant,  obviously  the  case  falls 
into  the  first  branch.  Therefore  our  discussion  now  may  be  con- 
fined to  the  following  query: 

When  do  consequences  of  an  act  or  omission  of  defendant 
which  constituted  a  breach  of  a  legal  duty  owed  some  third  per- 
son, become  a  wrong  to  plaintiff? 

This  is  an  inquiry  concerning  the  existence  and  content  of  duties, 
and  not  concerning  their  purposes.  We  have  in  our  books  a  multi- 
tude of  precepts  of  limited  applicability  more  or  less  definitely  in- 
dicating specific  rights,  and  we  may  obtain  in  time  a  more  systematic 
classification  of  wrongs  which  will  facilitate  a  better  articulation  of 
indicatory  rules ;  but  so  varying  are  the  number,  character,  complex- 
ity, and  individual  potency  of  the  juridical  considerations  relevant 
in  different  concrete  situations  that  to  evolve  a  few  formulas  which 
will  delimit  all  duties  under  every  combination  of  circumstances  is 
impossible.  Can  we  devise  useful  generalizations  concerning  the 
effect  of  the  wrongfulness  of  defendant's  act  or  omission  as  re- 
spects the  rights  of  a  third  person,  upon  the  determination  of  the 
content  of  his  duty  toward  plaintiff  in  a  situation  to  which  conse- 
quences of  the  act  or  omission  have  contributed? 
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Scott  v.  Shepherd.2* — At  the  trial  of  an  action  of  trespass,  a 
verdict  was  found  for  plaintiff  subject  to  the  opinion  of  the  Court 
on  the  following  case.  Defendant  threw  a  lighted  squib  made  of 
gunpowder  into  a  market-house,  where  it  fell  on  the  stand  of  one 
Yates.    One  Willis 

"instantly,  and  to  prevent  injury  to  himself  and  the  said  wares  of 
the  said  Yates,  took  up  the  said  lighted  squib  from  off  the  said 
standing  and  then  threw  it  across  the  said  market-house ;  where  it 
fell  upon  another  standing  there  of  one  Ryall,  who  sold  the  same 
sort  of  wares ;  who  instantly,  and  to  save  his  own  goods  from  being 
injured,  took  up  the  said  lighted  squib  from  off  the  said  standing, 
and  then  threw  it  to  another  part  of  the  said  market-house,  and  in 
so  throwing  it  struck  the  plaintiff,  then  in  the  said  market-house, 
in  the  face  therewith,  and  the  combustible  matter,  then  bursting, 
put  out  one  of  the  plaintiff's  eyes." 

The  Court  held  by  a  vote  of  3  to  i  that  trespass  was  maintain- 
able. It  is  to  be  observed  that  there  were  two  distinct  questions 
involved: — (1)  whether  the  facts  established  an  actionable  wrong 
of  defendant  against  plaintiff  and  (2)  whether  trespass  was  the 
proper  form  of  action.  The  second  question  was  the  one  to  which 
most  of  the  arguments  of  the  judges  were  addressed.  The  first, 
which  alone  is  of  interest  to  us  at  present,  was  settled  without 
apparent  difficulty  by  the  three  assenting  judges  and  was  not 
answered  at  all  by  Blackstone,  /.,  though  he  expressed  an  inclina- 
tion toward  the  view  that  defendant  would  have  been  liable  in  case. 
There  was  nothing  extraordinary  in  the  sequence  which  ended  in 
the  injury.  Indeed,  the  acts  and  motives  of  Willis  and  Ryall  were 
such  as  are  usual  in  like  situations.28  Clearly  the  chances  of  occur- 
rence of  the  damage  belonged  within  the  indefinite  danger  which 
provoked  legal  condemnation  of  defendant's  act.    Therefore,  when 

*0773)  2  W.  Black.  892,  3  Wils.  403. 

"It  sometimes  is  supposed  that  the  validity  of  the  decision  that  de- 
fendant was  responsible  in  some  form  of  action,  rests  upon  the  assump- 
tion, made  by  De  Grey,  C.  J.,  and  Gould,  /.,  that  the  contributing  acts  of 
Willis  and  Ryall  were  instinctive.  See,  for  instance,  Beven  on  Negligence 
(2nd.  Ed.)  177.  The  two  justices  deemed  this  assumption  necessary,  not 
to  justify  holding  defendant  responsible,  but  to  justify  holding  him  in 
trespass.  Why  should  not  defendant  have  been  responsible  in  case,  even 
if  Willis  and  Ryall  acted  negligently?  Defendant  created  danger  of  such 
an  occurrence.  Cf.  Burrows  v.  Gas  Co.  (1872)  L.  R.  7  Exch.  06.  Indeed, 
probably  the  assumption  that  they  were  not  in  the  wrong  was  not  necessary 
to  support  the  decision  as  to  the  form  of  action  even.  The  suggestion  of 
Nares,  /.,  that  the  burning  squib,  a  force  set  in  motion  by  defendant, 
directly  caused  the  injury,  seems  a  more  satisfactory  justification  of  the 
decision  on  this  point. 
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through  the  ensuing  events,  plaintiff  was  put  in  peril  from  the 
squib,  a  breach  of  a  duty  owed  plaintiff  by  defendant  was  con- 
summated. The  injury,  being  the  fruition  of  this  peril,  of  course 
was  chargeable  to  defendant.26 

Lowery  v.  Manhattan  Ry.  Co.27 — Through  negligence  of  de- 
fendant, coals  of  fire  from  an  engine  dropped  upon  a  horse  and  the 
hand  of  its  driver  in  the  street  below.  The  horse  became  frightened 
and  ran  away.  The  driver  turned  it  towards  the  curbstone  to 
check  its  progress ;  but  the  wagon  passed  over  the  curb,  the  driver 
was  thrown  out,  and  plaintiff,  a  traveler  on  the  sidewalk,  was  run 
over  and  injured.  It  was  held  that  defendant  was  responsible. 
Negligently  causing  the  runaway  undoubtedly  was  a  wrong  to  the 
driver  and  to  the  owner  of  the  horse  and  wagon.  It  was  also  an 
inchoate  wrong  in  another  aspect  because  it  threatened  danger  to 
those  who  might  come  within  reach  of  the  runaway.  Misjudgment 
on  the  part  of  the  driver  in  his  attempts  to  stop  his  horse,  resulting 
in  damage  to  a  person  on  the  sidewalk,  was  not  such  an  extraordi- 
nary sequence  that  the  possibility  of  it  should  have  been  excluded 
from  the  danger  which  made  defendant's  omission  inchoately 
wrongful.  To  prevent  danger  of  this  damage,  then,  was  a  duty 
properly  imposed  on  defendant.28 

Clark  v.  Chambers.29 — Defendant  placed  two  hurdles  and  two 
chevaux  de  frise  barriers  across  a  private  road.  Somebody,  with- 
out authority  from  defendant,  removed  one  of  the  barriers  and 
placed  it  upright  across  the  footpath.  Plaintiff,  lawfully  coming 
along  the  road  at  night,  felt  his  way  through  the  opening  between 
the  hurdles  and  stepped  into  the  path.  His  eye  came  into  collision 
with  one  of  the  spikes  of  the  removed  barrier  and  was  forced  out 
of  its  socket.  Defendant's  act  was  a  wrongful  trespass  as  respects 
the  rights  of  the  owner  of  the  soil  of  the  road ;  it  was  also 
a  wrong  as  respects  the  rights  of  those  possessing  easements 
of  passage,  because  it  interfered  with  and  endangered  the  use. 
But  plaintiff  was  neither  owner  of  the  soil  nor  owner  of  the  right  of 
way.  He  was  an  invited  guest  of  the  owner  of  one  of  the  domin- 
ant tenements.  Therefore  there  arose  the  difficulty  of  showing 
breach  of  a  duty  owed  plaintiff.     However,  defendant's  act  was 

"Cf.  Ricker  v.  Freeman  (1870)  50  N.  H.  420,  9  Am.  R.  267;  Thomas 
and  Wife  v.  Winchester  (1852)  6  N.  Y.  397. 

"(1885)  99  N.  Y.  158. 

"See  also  McDonald  v.  Snelling  (Mass.  1867)  14  Allen  290,  92  Am.  Dec 
768;  Phillips  v.  De  Wald  (Ga.  1887)  7  S.  E.  151;  Collins  v.  West  Jersey 
Exp.  Co.  (1905)  72  N.  J.  L.  231,  62  Atl.  675,  s  L.  R.  A.  (N.  S.)  373- 

"(1878)  L."  R.3Q.B.  D.  327,  47  L.  J.  Q.  427,  38  L.  T.  454,  26  W.  R.  613. 
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also  inchoately  wrongful  in  that  it  threatened  danger  to  those  who 
might  use  the  way;  and  at  least  anyone  lawfully  using  it,  even 
though  not  in  the  exercise  of  a  property  right,  could  claim  that  de- 
fendant owed  him  a  duty  not  to  endanger  his  person  in  this  manner. 
The  complicating  circumstance  was  the  intervention  of  the  third 
person's  act,  which  was  an  important  cause  of  the  injury;  for  if 
the  hurdle  had  been  left  in  place,  plaintiff,  who  knew  of  the  obstruc- 
tion of  the  road,  perhaps  would  have  escaped.  A  removal  of  one 
of  the  barriers  by  some  traveler  was  a  "probable"  contingency,  and 
even  though  that  it  would  be  left  across  the  footpath  was  not  prob- 
able (in  the  strictest  sense  of  the  word),  there  was  cause  for  appre- 
hension that  the  removal  would  be  such  as  to  increase  rather  than 
lessen  the  danger  to  users  of  the  road.  Therefore  the  Court  placed 
the  sequence  ending  in  plaintiff's  injury  among  the  possibilities 
which  contributed  to  constitute  the  danger  that  justified  legal 
condemnation  of  defendant's  conduct;  and  defendant  was  held 
liable  for  the  damage.80 

Willy  v.  Mulledy31 — Defendant,  in  violation  of  a  statute,  neg- 
lected to  provide  his  building  with  fire  escapes  and  ladders  leading 
to  scuttles  in  the  roof.  In  consequence  of  this  omission,  the  wife 
and  the  child  of  plaintiff,  who  had  rented  an  apartment  of  defend- 
ant, lost  their  lives  in  a  fire.  Though  the  statute  did  not  expressly 
create  civil  liability  for  a  breach,  the  Court  held  that  because  of  the 
statute,  there  existed  civil  duties  to  the  wife  and  child  which  de- 
fendant had  infringed  and  that,  therefore,32  plaintiff  had  his  stat- 
utory remedy  for  damages  for  their  deaths. 

Queen  v.  Dayton  Coal  &  Iron  Co.33 — In  violation  of  a  penal 
statute,  defendant  employed  plaintiff,  a  boy  of  twelve  years  to 
work  in  its  mine.  Plaintiff  was  injured  in  the  course  of  his  work. 
The  Court  held  that  the  jury  should  have  been  instructed  that  be- 

30Cf.  Parker  v.  City  of  Cohoes  (1877)  10  Hun  531,  aff'd,  (1878)  74  N.  Y. 
610;  Powell  v.  Deveney  (Mass.  1849)  3  Cush.  300;  Pastene  v.  Adams  (1874) 
49  Cal.  87;  Henry  v.  Dennis  (1883)  93  Ind.  452. 

81  (1879)  78  N.  Y.  310,  34  Am.  R.  536. 

MCf.  Harrison  v.  Berkley  (S.  C.  1847)  1  Stroh.  L.  R.  525;  Carter  v. 
Towne  (1870)  103  Mass.  507;  Binford  v.  Johnston  (1882)  82  Ind.  426; 
Poland  v.  Earhart  (1886)  70  la.  285,  30  N.  W.  638;  Clark  v.  R.  Co.  (1887) 
64  N.  H.  323;  Couch  v.  Steel  (1854)  3  El.  &  Bl.  402,  77  E  C.  L.  402; 
Atkinson  v.  Newcastle  Waterworks  Co.  (1877)  L.  R.  2  Exch.  D.  441; 
Salisbury  v.  Herchenroder  (1871)  106  Mass.  458,  8  Am.  R.  354  (This  de- 
cision was  justifiable  only  if  the  Court  was  convinced  that  the  statute  was 
passed  to  obviate  such  a  contingency  as  occurred). 

Compare  with  the  foregoing  cases,  Welsh  v.  Geneva  (1901)  no  Wis. 
388;  Steele  v.  Burkhardt  (1870)  104  Mass.  59;  Broschart  v.  Tuttle  (1890) 
59  Conn.  1;  Sutton  v.  Wauwatosa  (1871)  29  Wis.  21. 

"(189S)  95  Tenn.  458,  30  L.  R.  A.  82,  32  S.  W.  460,  49  Am.  St.  R.  935- 
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cause  of  the  statute,  the  employment  of  plaintiff  was  negligence  as 
respects  his  rights.34 

Sharp  v.  Powell.™ — Defendant's  servant  washed  a  van  in  a  pub- 
lic street.  This  was  a  breach  of  an  act  of  Parliament  which  im- 
posed a  penalty  upon  persons  who  should  "clean  any  cart  or  car- 
riage" in  any  thoroughfare  or  public  place.  The  waste  water  ran 
down  the  gutter  towards  a  grating  leading  to  the  sewer  about 
twenty-five  yards  off.  Extreme  cold  had  caused  the  grating  to 
become  obstructed  by  ice;  and  therefore  the  water  spread  over  a 
portion  of  the  road  and  froze.  Plaintiff's  horse  slipped  on  the 
ice  and  broke  its  leg.  It  was  held  that  defendant  was  not  re- 
sponsible. The  counsel  and  judges  discussed  the  case  as  though 
the  question  concerned  remoteness  of  the  damage ;  but  the  difficulty 
really  lay  in  finding  a  breach  of  a  duty  owed  plaintiff.  The  act 
of  Parliament  had  no  legitimate  bearing  on  the  case,  unless  it 
could  be  interpreted  as  a  legislative  declaration  of  danger  to  the 
public  of  sequences  such  as  that  which  produced  the  damage  to 
plaintiff;  and  the  Court  determined  that  it  could  not  be  so  inter- 
preted. The  gutters  were  made  to  carry  off  surface  water ;  and  no 
danger  ordinarily  would  result  from  throwing  upon  the  streets  the 
amount  of  water  which  was  put  there  through  defendant's  wrong- 
ful act.  "There  was  no  distinct  evidence  to  show  the  cause  of  the 
stoppage  of  the  street  or  drain,  or  that  defendant  knew  it  was 
stopped;"  and  therefore  he  "could  not  reasonably  be  expected  to 
foresee  that  the  water  would  accumulate  and  freeze  at  the  spot 
where  the  accident  happened."  How  then  was  "legal"  negligence 
with  respect  to  plaintiff's  rights  established  ? 36 

Alexander  v.  Town  of  Newcastle}1 — Plaintiff,  a  special  consta- 
ble, while  taking  a  prisoner  to  jail,  was  thrown  by  him  into  a  pit 

"See  also  Marino  v.  Lehmaier  (1903)  173  N.  Y.  530,  61  L.  R.  A.  811, 
66  N.  E.  572;  Rolin  v.  Tobacco  Co.  (1906)  141  N.  C.  300,  53  S.  E.  891,  7 
L.  R.  A.  (N.  S.)  335  and  note. 

"(1872)  L.  R.  7  C.  P.  253. 

""Much  stress  was  laid  in  the  argument  on  the  fact  that  the  defendant 
was  guilty  of  a  nuisance  by  collecting  a  crowd  *  *  *.  But,  conceding 
that  the  defendant  might  have  been  indicted  for  a  nuisance,  it  adds  nothing 
to  the  civil  injury  complained  of  here.  The  question  would  still  remain, 
whether  the  defendant's  making  his  speech  in  the  street  was  the  probable 
and  proximate  cause  of  the  injury.  The  nuisance  and  the  civil  injury  are 
different  things.  It  was  not  because  the  crowd  obstructed  the  highway, 
and  was  therefore  a  nuisance,  that  the  plaintiff's  stones  were  broken;  but 
because  some  of  the  crowd  mounted  the  pile  of  stones."  Agnew,  J., 
in  Fairbanks  v.  Kerr  (1871)  70  Pa.  St.  86,  at  91.  See  also  Renner  v.  Can- 
field  (1886)  36  Minn.  00,  30  N.  W.  435,  1  Am.  St.  R.  654;  Smith  v.  Tripp 
(1880)  13  R.  I.  153;  Gorris  v.  Scott  (1874)  L.  R.  9  Exch.  125. 

r(i888)    115  Ind.  Si. 
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which  defendant  had  "wrongfully  and  negligently  suffered  and 
permitted  *  *  *  to  remain  open  and  uninclosed,"  and  was  in- 
jured. It  was  held  that  defendant  was  not  responsible.  Evidently 
the  duty  of  the  town  to  use  due  care  towards  keeping  the  streets 
in  safe  condition  was  not  imposed  to  prevent  such  an  occurrence 
as  this.38 

Bosch  v.  B.  &  M.  R.  Co.39 — Defendant  wrongfully  filled  in  part 
of  the  bed  of  a  river  adjacent  to  a  public  street  and  used  the  street 
and  the  made  land  for  its  tracks  and  car  yard.  Plaintiff's  building 
was  threatened  by  a  fire.  Because  of  the  obstructions  which  de- 
fendant had  made,  the  firemen  were  unable  to  reach  the  river  with 
engines  and  hose.  Consequently  plaintiff's  building  was  burned. 
The  Court  held  that  the  damage  was  too  remote  from  defendant's 
wrong.  Plaintiff  did  not  establish  a  private  property  right  to  reach 
the  river  over  the  tracks  and  yard  of  defendant.  Defendant's  en- 
croachment was  wrongful  because  it  appropriated  public  property 
without  authority ;  but  that  question  of  right  or  wrong  was  one  to 
be  settled  between  it  and  the  municipality  or  State  and  in  no  way 
affected  the  controversy  between  plaintiff  and  defendant.  There- 
fore plaintiff  failed  to  establish  a  breach  of  a  duty  owed  him.40 

Metallic  Compression  Co.  v.  Fitchburg.*1 — Defendant's  train 
negligently  ran  over  hose  through  which  firemen  were  turning  water 
on  plaintiff's  burning  manufacturing  establishment.  As  a  result 
plaintiff  lost  his  buildings  and  machinery.  It  was  held  that  defend- 
ant was  responsible.  Defendant's  act  was  condemnable  legally  not 
only  with  respect  to  the  injury  done  the  owner  of  the  hose,  but  also 
with  respect  to  the  immediate  peril  in  which  it  placed  plaintiff's 
property.  It  would  be  difficult  to  suggest  a  consideration  in  favor 
of  defendant. 

Cox  v.  Burb ridge.42 — Erie,  C.  J.,  summed  up  the  case  as  follows: 

"The  facts  I  take  to  be  these, — The  plaintiff,  a  child  of  tender 
age,  was  lawfully  upon  the  highway,  and  a  horse,  the  property  of 
the  defendant,  was  straying  on  the  highway.  As  between  the 
owner  of  the  horse  and  the  owner  of  the  soil  of  the  highway  or  of 

*Cf.  Village  of  Carterville  v.  Cook  (1889)  129  111.  152  (but  see  Rowell  v 
Lowell  (Mass.  1856)  7  Gray  100;  Mars  v.  D.  &  H.  Can.  Co.  (N.  Y.  1889) 
54  Hun.  625;  McDowall  v.  Gt.  West'n  Ry.  Co.,  L.  R.  [1003]  2  K.  B.  331; 
Lane  v.  Atlantic  Works  (1872)  ill  Mass.  136;  Lynch  v.  Nurdin  (1841) 
1  Q.  B.  29;  Keefe  v.  Ry.  Co.  (1875)  21  Minn.  207;  Walsh  v.  R.  Co.  (1895) 
145  N.  Y.  301 ;  Frost  v.  R.  (1886)  64  N.  H.  220;  Mangan  v.  Atterton  (1866) 
L.  R.  1  Exch.  239. 

"(1876)   44  la.  402. 

"Cf.  Gilson  v.  D.  &  H.  Canal  Co.  (1892)  65  Vt.  213,  36  Am.  St.  R.  802. 

"(1872)  109  Mass.  277,  12  Am.  R.  689. 

"(1863)  13  C.  B.  (N.  S.)  430,  32  L.  J.  (C.  P.)  89. 
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the  herbage  growing  thereon,  we  may  assume  that  the  horse  was 
trespassing:  and,  if  the  horse  had  done  any  damage  to  the  soil, 
the  owner  of  the  soil  might  have  had  a  right  of  action  against  his 
owner.  So,  it  may  be  assumed,  that,  if  the  place  in  question  were 
a  public  highway,  the  owner  of  the  horse  might  have  been  liable  to 
be  proceeded  against  under  the  Highway  Act.  But,  in  considering 
the  claim  of  the  plaintiff  against  the  defendant  for  the  injury  sus- 
tained from  the  kick,  the  question  whether  the  horse  was  a  tres- 
passer as  against  the  owner  of  the  soil,  or  whether  his  owner  was 
amenable  under  the  Highway  Act,  has  nothing  to  do  with  the  case 
of  the  plaintiff.  *  *  *  He  may  have  been  there  without  any 
negligence  of  the  owner;  he  might  have  been  put  there  by  a 
stranger,  or  might  have  escaped  from  some  enclosed  place  without 
the  owner's  knowledge.  To  entitle  the  plaintiff  to  recover,  there 
must  be  some  affirmative  proof  of  negligence  in  the  defendant  in 
respect  to  a  duty  owing  to  the  plaintiff.  But,  even  if  there  was  any 
negligence  on  the  part  of  the  owner  of  the  horse,  I  do  not  see  how 
that  is  at  all  connected  with  the  damage  of  which  the  plaintiff 
complains.  It  appears  that  the  horse  was  on  the  highway,  and  that, 
without  anything  to  account  for  it,  he  struck  out  and  injured  the 
plaintiff.  I  take  the  well-known  distinction  to  apply  here,  that 
the  owner  of  an  animal  is  answerable  for  any  damage  done  by  it, 
provided  it  be  of  such  a  nature  as  is  likely  to  arise  from  such  an 
animal,  and  the  owner  knows  it.  *  *  *  But,  if  the  horse  does 
something  which  is  quite  contrary  to  his  ordinary  nature,  some- 
thing which  his  owner  has  no  reason  to  expect  he  will  do,  he  has 
the  same  sort  of  protection  that  the  owner  of  a  dog  has;  and 
everybody  knows  that  it  is  not  at  all  the  ordinary  habit  of  a  horse 
to  kick  a  child  on  a  highway."  43 

Eckert  v.  Long  Island  R.  Co.4* — Plaintiff's  intestate  died  as  a 
result  of  injuries  received  while  voluntarily  rescuing  a  child  of 
three  or  four  years  from  danger  of  being  run  down  by  a  train 
which  was  so  negligently  managed  by  defendant  as  to  cause  the 
danger.  It  was  held  that  defendant  was  responsible.  Plaintiff's 
intestate  voluntarily  exposed  himself  to  danger,  but  his  act  was 
morally  commendable.  It  seems  just  that  defendant's  conduct 
should  have  been  condemnable  legally,  not  only  because  of  the 
perils  that  might  directly  result,  but  also  because  someone  might 
be  harmed  through  a  sequence  such  as  that  which  injured  plaintiff's 
intestate.45 

"Cf.  Fallon  v.  O'Brien  (1880)  12  R.  I.  518;  Reynolds  v.  Hussey  (1886) 
64  N.  H.  64;  Decker  v.  Gammon  (1857)  44  Me.  322;  Ellis  v.  Loftus  Iron 
Co.  (1874)  L   R.  10  C.  P.  ro. 

"(1871)  43  N    Y.  502. 

"Gibney  v.  State  (1893)  137  N.  Y.  1;  Corbin  v.  Philadelphia  (1900) 
195  Pa.  St.  461,  49  L.  R.  A.  715.  But  see  Anderson  v.  R.  W.  Co.  (1874) 
25  U.  C.  C.  P.  301.  See  authorities  collected  in  notes  in  36  Am.  St.  R. 
849  (bottom) — 850,  and  49  L.  R.  A.  715. 
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Anthony  v.  Slaid  and  Wife.*6 — Defendant's  wife  assaulted  one 
of  the  paupers  whom  plaintiff  had  contracted  with  a  town  to  sup- 
port in  health  and  sickness,  and  thereby  put  plaintiff  to  increased 
expense.  It  was  held  that  plaintiff  had  no  cause  of  action  against 
defendant.  In  suits  for  an  injury  to  the  person,  an  ordinary  item 
of  damage  is  consequential  unavoidable  increase  in  the  expense  of 
the  person  injured.  In  Anthony  v.  Slaid,  we  face  the  difficulty 
that  a  third  person  is  the  one  out  of  pocket  for  this  item;  but  if 
we  free  our  mental  vision  from  the  haze  of  technicality,  we  shall 
be  puzzled  to  find  a  reason  why  defendant  should  not  have  been 
responsible  for  it  to  someone.  The  danger  of  necessity  for  such  an 
increase  in. expenditure  as  a  consequence  of  the  assault  was  patent; 
and  certainly  no  sound  objection  can  be  based  on  the  fact  that 
defendant  could  not  apprehend  what  particular  person  would  suffer 
the  loss.  However,  under  circumstances  like  those  of  this  case,  it 
may  be  good  judicial  policy  to  avoid  multiplicity  of  suits  against 
defendant,  and  the  consideration  of  relations,  transactions,  and 
rights  of  parties  not  before  the  Court,  by  allowing  recovery  from 
the  wrongdoer  of  such  an  item  of  loss  to  only  the  person  injured, 
except  when  a  parent,  husband,  or  master  incurs  the  expense,  and 
leaving  the  question  who  ultimately  is  to  have  the  compensation, 
to  be  settled  between  the  person  injured,  the  person  actually  out 
of  pocket,  and  anyone  else  who  may  be  interested — for  instance,  in 
Anthony  v.  Slaid,  the  town,  the  pauper,  and  plaintiff.47 

Hughes  v.  McDonoughS* — Defendant,  intending  to  injure 
plaintiff  in  his  trade  of  horseshoer,  meddled  with  a  shoe  which 
plaintiff  had  placed  on  a  mare  of  one  of  his  customers  so  as  to 
make  it  appear  that  plaintiff  had  done  his  work  carelessly  and 
unskilfully.    As  a  result  plaintiff  lost  the  customer.     It  was  held 

"(Mass.  1846)   11  Met.  290. 

4TIs  the  law  of  Anthony  v.  Slaid  just  except  upon  this  hypothesis?  To 
advance  as  a  reason  for  the  decision  that  no  duty  owed  plaintiff  was  in- 
fringed, obviously  is  to  beg  the  question.  Whether  the  Court  would  have 
permitted  the  pauper  to  recover  the  item  of  loss  in  question  is  doubtful, 
for  there  was  the  objection  that  he  had  not  suffered  it  Cf.,  however, 
Brosnan  v.  Sweetser  (1891)  127  Ind.  1;  Klein  v.  Thompson  (1869)  19  Oh. 
St.  569;  Varnham  v.  Council  Bluffs  (1879)  52  la.  698,  3  N.  W.  792 ; 
Elmer  v.  Fessenden  (1891)  154  Mass.  427;  Penn.  Co.  v.  Marion  (1885) 
104  Ind.  239;  Ohio  &  Miss.  R.  W.  Co.  v.  Dickerson  (1877)  59  Ind.  3*7 1 
Yates  v.  Whyte  (1838)  4  Bing.  (N.  C.)  272;  Harding  v.  Townshend 
(1871)  43  Vt.  536;  Carpenter  v.  Eastern  Transp.  Co.  (1878)  71  N.  Y. 
574;  Hay  ward  v.  Cain  (1870)  105  Mass.  213;  Perrott  v.  Shearer  (1868) 
17  Mich.  48;  Hall  &  Long  v.  R.  Co.'s  (U.  S.  1871)  13  WalL  367;  Mobile 
etc.  Ry.  Co.  v.  Jurey  et  al.  (1883)  in  U.  S.  584.  But  see  Drinkwater  y. 
Dinsmore  (1880)  80  N.  Y.  390,  and  cf.  Peppercorn  v.  Black  R.  Falls  (Wis. 


1894)  61  N.  W.  79. 
S(i88i)  43  N.  J.  L. 


459.  39  Am.  R.  603. 
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that  defendant  was  responsible.  Defendant's  act  was  a  wrong  to 
the  owner  of  the  horse.  It  was  also  a  wrong  to  plaintiff  because 
it  was  done  to  injure  his  business,  naturally  would  have  that  effect, 
and  was  unjustifiable.49 

Parry  v.  Smith.50 — Defendant,  a  gas-fitter,  having  been  em- 
ployed by  plaintiff's  master  to  repair  a  meter  upon  his  premises, 
for  the  purpose  of  doing  so  took  away  the  meter  and  made  a  tem- 
porary connection  by  means  of  a  flexible  tube  between  the  inlet 
pipe  and  the  pipe  communicating  with  the  house.  Plaintiff,  in 
performance  of  his  duty  to  turn  on  and  light  the  gas,  went  with  a 
light  into  the  cellar.  The  gas  which  had  escaped  because  of  the 
insufficiency  of  the  connecting  tube,  exploded,  and  plaintiff  was 
injured.  The  jury  found  that  the  work  of  defendant  had  been 
negligently  done  and  that  the  injury  to  plaintiff  resulted  entirely 
from  that  negligence.  It  was  held  that  defendant  was  responsible. 
Defendant's  conduct  was  wrongful  towards  plaintiff's  master,  and 
it  was  also  inchoately  wrongful  because  it  threatened  such  a  se- 
quence as  injured  plaintiff.51 

Conclusions. 

I  think  that  from  all  the  cases  within  the  scope  of  our  inquiry 
we  may  safely  draw  the  following  conclusions.  Conduct  may  be 
wrongful  in  more  than  one  aspect  and  as  regards  the  rights  of  more 
than  one  person.  In  a  determination  of  responsibility  for  conse- 
quences to  plaintiff,  the  abstract  fact  that  the  causal  act  or  omission 
of  defendant  was  a  "legal"  wrong  to  a  third  person  is  never  of  any 
weight ;  but  that  it  was  wrongful  to  a  certain  person  in  a  particular 
aspect  may  be  of  very  great  importance.  For  instance,  it  was  so  in 
Eckert  v.  Long  Island  R.  Co.**  Furthermore,  if  there  has  been  leg- 
islation imposing  duties  for  the  benefit  of  the  public  or  of  a  class 
of  persons,  it  may  be  found  that  an  effect  is  to  make  the  act  or 
omission  of  which  complaint  is  made,  "legally"  negligent  with 
respect  to  the  consequences  which  constitute  plaintiff's  damage, 
though  it  might  not  have  been  adjudged  so  in  the  absence  of  the 

"See  also  and  compare: — St.  Johnsbury  etc.  R.  Co.  v.  Hunt  (1882) 
55  Vt.  570,  45  Am.  R.  639;  Tarleton  v.  M'Gauley  (Eng.  1804)  1  Peake  205; 
Garret  v.  Taylor  (1620)  Cro.  Jac  567;  Rice  v.  Manley  (1876)  66  N.  Y.  82; 
Delz  v.  Winfree  (1891)  80  Tex.  400;  Temperton  v.  Russell  et  al.,  L.  R. 
[1893]  1  Q-  B.  715;  Plant  et  al.  v.  Woods  et  al.  (1900)  176  Mass.  492;  Ran- 
dall v.  Hazelton  (Mass.  1866)  12  Allen  412;  Hutchins  v.  Hutchins  (N.  Y. 
1845)  7  Hill  104. 

M(i879)  L.  R.  4  C.  P.  D.  325. 

MCf.  Winterbottom  v.  Wright  (1842)   10  M.  &  W.  109. 
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legislation.62  In  all  cases  within  either  branch  of  our  problem,  is 
involved  this  common  question:  Were  the  chances  of  occurrence 
of  the  consequences  which  constituted  plaintiff's  harm  within  any 
of  the  dangers  that  provoked  legal  condemnation  of  defendant's 
conduct?53  If  they  were,  he  is  "legally  blamable"  for  the  harm; 
if  they  were  not,  he  is  not  responsible  for  it.  Isn't  this  the  sub- 
stance of  all  the  universal  generalizing  the  subject  permits?  The 
various  "rules"  which  I  discussed  in  connection  with  the  first 
branch  of  our  problem  are  often  stated  in  the  opinions  of  cases 
falling  in  the  second  branch,  but  they  are  no  more  efficacious  or 
accurate  for  these  cases  than  for  the  others. 

If  I  am  right  in  my  conclusions,  generalizing  in  the  field  of 
"legal  cause"  should  be  confined  to  a  few  useful,  broad  but  not 
definitive  considerations  and  a  multitude  of  specific  rules  and 
principles  of  narrow  compass.  The  nature  of  the  problem  is  the 
further  delimitation  of  concrete  duties.  Therefore  the  most  use- 
ful results  will  be  obtained  by  scientifically  grouping  duties  into 
narrow  classes  and  developing  accurate  and  helpful  rules  for  each 
class.  At  any  rate,  let  us  not  procrusteanize  the  law  of  "legal 
cause"  upon  a  bed  of  unprincipled  generalities,  nor  imagine  that 
repeating  the  problem  in  obscure  language  tends  towards  a  solution. 

Joseph  W.  Bingham. 
Leland  Stanford  Jr.  University. 

"See  in  addition  to  the  foregoing  cases : — Wakefield  v.  Connecticut  etc. 
R.  Co.  (1864)  37  Vt.  330,  86  Am.  Dec.  711;  Piatt  v.  Southern  Photo  Co. 
(Ga.  1908)  60  S.  E.  1068;  Sherm.  and  Redf.  on  Negl.  §  13.  But  see  Smith 
v.  Tripp  (1880)  13  R.  I    153. 

"The  sentence  to  which  this  note  is  appended  does  not  mean  that  the 
inquiry  involved  necessarily  concerns  only  the  "probability"  of  occurrence 
of  the  harm  in  question.  As  I  have  indicated  elsewhere  in  the  article,  other 
considerations  than  that  of  "probability"  of  harm  may  be  of  great  im- 
portance in  determining  the  wrongful  aspects  of  an  act  or  omission. 


SUPPLEMENTARY  NOTE. 
WHAT  IS  "LEGAL  NEGLIGENCE?"1 

When  we  say,  "A  was  negligent,"  we  mean  that  A  carelessly  failed  to 
do  as  he  should  have  done  to  avoid  a  certain  undesirable  result.  That  is, 
we  weigh  his  conduct  in  the  scales  of  our  judgment  with  the  weights  of 

1See  p.  26,   supra,  note  7. 
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our  knowledge  of  men  and  affairs,  and  find  it  blamably  lacking.  But  we 
mean  something  else  when  we  speak  of  "legal"  negligence.  We  mean  con- 
duct which  the  law  (that  is,  governmental  dictates)  condemns  as  "blam- 
able"  for  lack  of  required  care.  The  required  care  in  any  contingency  is 
concrete,  though  generally  alternative  courses  of  right  conduct  are  offered; 
and  as  we  stamp  conduct  careless  always  with  regard  to  certain  potential 
results  of  the  carelessness,  so  "the  law"  always  prescribes  care  not  abso- 
lutely, but  with  respect  to  apprehended  contingencies.  "A  was  contributo- 
ry negligent."  What  does  this  mean?  Simply  that  A  in  some  regard  or 
other  failed  to  exercise  care  that  the  law  required?  No;  that  and  some- 
thing more.  A  failed  to  exercise  the  care  that  he  should  have  exercised 
to  be  free  from  "legal"  blame  for  his  mishap;  and  this  means  care  required 
with  respect  to  avoidance  of  such  a  sequence  as  produced  the  injurious  re- 
sult. 

At  present  we  are  concerned  with  such  "legal"  negligence  as  constitutes 
the  violation  of  a  legal  duty.  Contributory  negligence  on  the  part  of  a 
plaintiff  is  not  necessarily  the  violation  of  any  legal  obligation;  though  we 
may  say  figuratively  that  it  is  a  wrong  to  himself.  Under  the  topic  "Legal 
Negligence"  we  may  assemble  all  those  concrete  "legal"  wrongs  which  are 
constituted  by  nothing  more  condemnable  morally  than  lack  of  care  that 
the  law  requires.  The  lack  of  this  care  does  not  involve  necessarily  moral 
delinquency.  It  may  be  due  to  inability;  and  the  inability  may  be  not 
reprehensible.  In  some  cases  the  utmost  attention  and  foresight  may  fail 
to  satisfy  the  law.* 

How  do  Courts  determine  whether  a  "legally"  negligent  breach  of  duty 
has  been  committed  by  defendant  ?  Legal  duties  always  are  concrete ;  and 
the  determination  of  the  existence  and  particular  extent  of  duties  is  an 
essential  function  of  a  judge.  I  have  indicated  briefly  and  generally  the 
process  by  which  judges  delimit  duties.3  What  should  be  demanded  is  the 
question ;  but  not  what  should  be  demanded  if  there  were  no  conflicting 
consideration  of  precedent  (that  is  pertinent  former  concrete  decisions), 
or  custom,  or  common  ideas  and  beliefs,  or  expediency.  What  should  be 
in  view  of  all  these  and  other  applicable  considerations  is  the  proper  quest 
of  judges;  and  the  determination  in  each  case  answers  a  "question  of  law." 

But  here  we  confront  a  confusing  controversy.  It  frequently  is  asserted 
that  "negligence  is  a  question  of  fact"  or  "a  mixed  question  of  fact  and 
law";  and  sometimes  it  has  been  urged  that  the  determination  whether  or 
not  defendant  in  a  given  case  was  guilty  of  concrete  "negligent"  conduct 
is  entirely  "a  question  of  fact"  to  be  ascertained  with  the  guidance  of  a 
controlling  "rule  of  law."4  These  expressions  are  used  concerning  the 
submission  to  a  jury  under  instructions  by  the  judge  of  the  question 
whether  concrete  "legal"  negligence  has  been  established. 

What  do  they  mean? 

If  we  analyze  the  processes  through  which  such  a  question  would  be 
answered  by  a  judge,  we  shall  find  these  factors: 

(i) — A  deduction  from  evidence,  admissions,  assumptions,  and  common 
knowledge  of  a  concrete  conception  of  what  occurred,  in  detail  so  far  as 
is  essential  to  an  understanding  of  the  issue  involved. 

(2) — A  deduction  from  evidence,  or  from  common  knowledge,  or  from 
both,   of   a   conception    of  the   necessity,    possibility,    and   practicability   of 

*  See  Rylands  v.  Fletchc-  (1868)  L.  R.  3  H.  of  L.  330;  Pixley  v.  Clark  (1866) 
35  N.  Y.  520;  Hay  v.  Cohoes  Co.  (1849)  2  N.  Y.  159;  and  also  Holmes'  "Common 
Law,"  pp.  115  (bottom)  -117.  Compare: — a  wrongful  trespass  on  land  because  of  non- 
careless  mistake  concerning  boundaries;  a  wrongful  conversion  of  a  chattel  because  of 
non-careless  mistake  of  identity;  or  because  of  non-careless  lack  of  knowledge  of  facts 
disclosing  wrongful  character  of  act;  a  non-careless  breach  of  warranty. 

All  these  cases  can  be  classified  properly  as  cases  of  "negligent  wrongs."  Usage, 
however,   has   confined   the   topic   to   such   injuries   as,   under   the   English   common   law 

Frocedure,   would  have  been  proper  subjects  for  actions  on  the  case  "for  negligence." 
ndeed,  the  application  of  the  terms  often  is  limited  to  such  of  these  wrongs  as  result 
from  moral  carelessness. 
8See  supra,   p.    19. 

4See  Thayer's  "Preliminary  Treatise  on  Evidence,"  pp.  249-253;  and  Chap.  V 
generally. 
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guarding  against  the  contingency  which  one  party  claims  was  due  to  the 
other's  "legal"  fault. 

(3) — Either  a  decision  based  upon  the  result  of  (2)  and  juridical  con- 
cepts or  instincts  of  justice  and  policy  (and,  of  course,  guided  by  pre- 
cedent in  so  far  as  it  is  deemed  controlling  as  to  what  constituted,  in 
particulars  essential  for  a  disposal  of  the  case,  the  concrete  content  of  the 
care  which  the  blamed  party  ought  to  have  used ;  and  then,  through  simple 
comparison  of  the  results  of  (1)  and  (3),  a  determination  that  "legal" 
negligence  has  or  has  not  been  established ;  or  a  direct  decision,  based  on 
the  same  considerations,  that,  whatever  definitely  the  concrete  care  owed 
plaintiff  by  the  blamed  party  may  have  been,  the  result  of  (1)  discloses  or 
does  not  disclose  failure  to  exercise  it. 

Now  let  us  agree  that  the  law  itself  is  fact  ;5  but  a  kind  of  fact  which 
for  certain  purposes  we  are  to  distinguish  from  other  facts  by  habitually 
applying  to  it  the  specific  appellative  "law"  and  reserving  the  generic  term 
to  indicate  those  other  facts.  What  is  law?  The  law  of  any  community 
consists  of  the  dictates  of  its  authoritative  government.  These  dictates 
always  are  concrete  and  detailed,  though  the  only  expressed  indications  of 
their  content  that  we  may  find  are  abstract  generalizations.  Accepting 
these  distinctions  we  probably  can  agree  without  difficulty  that  the  results 
of  (1)  and  (2)  of  the  juridical  processes  which  I  have  analyzed  in  the 
preceding  paragraph  are  answers  to  "questions  of  fact"  as  distinguished 
from  "questions  of  law."  (1)  answers:  What  were  the  concrete  occur- 
rences?— whether  erroneously  or  not  is  immaterial.  (2)  gives  an  answer 
which  for  correctness  ordinarily  requires  a  greater  exercise  of  compre- 
hension and  judgment,  but  nevertheless  an  answer  "of  fact."  But  how 
about  that  part  of  (3)  which  concerns  the  delimitation,  definite  or  indefinite, 
of  the  concrete  "due  care"  involved?  Does  not  this  answer:  What  was 
the  concrete  governmental  dictate  for  this  concrete  situation?  Then  doesn't 
it  answer  "a  question  of  law"? 

I  think  we  shall  come  to  assent  easily  that  it  does  answer  "a  ques- 
tion of  law"  when  a  judge  decides  (as  in  Rylands  v.  Fletcher)  that  the 
"due  care"  was  something  which  can  be  indicated  by  a  generalization  with 
definiteness  and  accuracy.  If,  for  instance,  it  be  said  that  the  "blamed" 
party  acted  as  he  did  "at  his  peril"  though  his  act  in  itself  was  per- 
fectly lawful,  we  all  feel  that  law  is  announced  thereby.  When,  however, 
the  only  generalization  which  is  suggested  to  indicate  the  care  required  is 
"the  care  that  a  man  of  ordinary  prudence  would  have  exercised  under 
the  circumstances,"  we  shall  differ  perhaps.  Is  not  the  care  that  "a  man 
of  ordinary  prudence  would  have  exercised"  an  ascertainable  fact?  And  is 
not  the  only  law  of  the  case  this  precept  which  sufficiently  indicates  the 
concrete  care  required? 

This  last  question  has  been  answered  many  times  affirmatively  because 
of  a  belief  that  law  is  always  something  general  and  that  therefore  the 
"law"  of  a  case  must  consist  of  generalizations  ;6  and  this  conception  of  law 
perhaps  is  responsible  for  the  fact  that  the  "standard  of  care"  commonly 
stated  by  Courts  in  language  tantamount  to  that  I  have  quoted  has  escaped 
careful  analysis. 

What  does  this  "standard"  indicate?  What  constitutes  "a  man  of 
ordinary  prudence?"  Isn't  "ordinary  prudence"  merely  a  brand  placed  upon 
conduct  by  individual  judgment;  or  often  by  bare  unreasoned  opinion? 
Isn't  the  "man  of  ordinary  prudence"  therefore  an  indefinite  variable 
quantity?  But  it  may  be  urged  that  variableness  and  indefiniteness  due 
to  differences  in  judgment  of  jurymen  or  judges  is  a  necessary  evil  to  which 
all  juridical  determinations  of  disputed  fact  are  liable.  Let  us  therefore 
pass  over  this  difficulty. 

BSee  Thayer's  "Preliminary  Treatise  on  Evidence,"  p.  192. 

•See  for  an  instance  of  this  view.  Professor  Thayer's  masterly  "Preliminary  Treatise 
on  Evidence  at  Common  Law,"  Chap.  V;  and  especially  pp.  192-193  and  249-253. 
See  also  the  opinion  of  Justice  Brett  in  Bridges  v.  North  London  Ry.  Co.  (1873) 
L.  R.  7  H.  of  L.  213,  pp.  230-237,  especially  pp.  231-232;  and  compare  the  opinion  of 
Baron  Pollock  in  the  same  case,  pp.  221-225,  especially  pp.  221    (bottom)   and  222. 
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Assuming  that  the  triers  have  formed  concepts  of  "a  man  of  ordinary 
prudence,"  we  face  the  question : —  How  are  we  to  determine  what  he  would 
have  done  under  the  circumstances?  Would  overwhelming  evidence  that 
the  defendant  was  a  man  of  ordinary  prudence  be  available  to  win  his 
case?  All  prudent  men  sometimes  take  risks  which  we  would  not  sanction 
as  faultless ;  some  prudent  men  are  habitually  careless  in  certain  particulars ; 
and  probably  there  are  things  which  most  prudent  men  do  that  our  com- 
mon judgment  would  stamp  "careless"  if  harm  followed.  Would  evidence 
establishing  that  most  prudent  men  who  have  faced  contingencies  like  or 
similar  to  that  in  question  have  acted  carelessly,  be  effectual  to  determine 
concrete  carelessness  as  the  "due  care"  required?  Of  course  not!  "The 
'man  of  ordinary  prudence'  acting  prudently  is  the  criterion."  Ah,  but 
when  does  he  act  prudently?  "When  he  uses  the  same  degree  of  foresight 
and  attention  that  he  ordinarily  uses  in  the  prosecution  of  his  affairs  of 
similar  difficulty."  This  sounds  plausible ;  because  men  of  ordinary  pru- 
dence are  prudent  ordinarily  in  their  affairs,  and  if  we  figuratively  con- 
ceive that  the  problem  concerns  merely  measurable  quantity,  we  can  say 
that  contingencies  of  similar  difficulty  demand  a  similar  "amount"  of  care; 
but  does  it  indicate  a  definite,  ascertainable  and  usable  standard?  Isn't 
care  in  the  abstract  necessarily  intangible  and  indefinite?  Try  to  form  an 
abstract  concept  of  "the  care  which  a  man  of  ordinary  prudence  ordinarily 
uses  in  the  prosecution  of  his  affairs  similar  in  difficulty"  to  any  assumed 
contingency.  What  is  its  content?  What  are  the  specific  instances  from 
which  it  is  to  be  formed?  If  it  be  urged  that  the  "standard"  is  not 
abstract  but  concrete — that  specific  acts  or  omissions  ordinarily  committed 
by  men  of  ordinary  prudence  in  like  or  similar  situations  are  to  be  taken 
as  the  measure — we  face  the  difficulty  mentioned  before — such  concrete 
conduct  cannot  be  the  criterion  unless  it  is  first  adjudged  non-careless.  It 
is  true  that  ordinary  conduct  in  like  or  similar  situations  is  valuable  ma- 
terial for  determining  what  fairly  can  be  demanded  and  that  such  conduct 
will  conform  to  prudence  in  many  cases ;  but  it  is  not  established  as  pru- 
dence merely  because  the  actors  are  men  of  ordinary  prudence.  A  man 
of  ordinary  prudence  is  by  definition  prudent  ordinarily;  but  it  doesn't 
follow  that  the  ordinary  conduct  of  prudent  men  in  any  selected  class  of 
contingencies  is  prudent.7 

When  is  conduct  non-careless?  Isn't  it  true  that  you  and  I  will  say 
that  it  is  non-careless  only  when  we  decide  that  it  discloses  no  failure  to 
use  concrete  care  which  ought  to  have  been  used  to  avoid  moral  censure? 
And  don't  jurymen  and  judges  settle  these  cases  in  the  same  way?  Don't 
they  ask:  "Assuming  that  we  had  the  knowledge  and  skill  required  by 
law,  what  we  would  have  felt  justified  in  doing?" — and  apply  the  answer 
as  a  criterion?  Is  the  concept  obtained  a  concept  of  a  fact  deduced  from 
evidence  or  forming  part  of  our  "common  knowledge"?  Isn't  it  a  concept 
only  of  what  should  have  been,  created  by  judgment  in  the  light  of  an 
understanding  of  the  demands  of  the  situation  and  of  the  concrete  conduct 
which  can  be  expected  of  men  of  ordinary  intelligence  and  the  required 
knowledge  and  skill  in  similar  circumstances?8 

After  all,  is  the  "rule"  to  be  applied  as  I  have  been  assuming?  Is  the 
"man  of  ordinary  prudence"  to  be  ascertained  first  irrespective  of  his  con- 
duct in  similar  situations,  and  then  his  hypothetical  conduct  "under  the  cir- 

'See: — Wigmore  on  Evidence,  §§458,  461, — especially  at  bottom  of  p.  567  and 
two  cases  there  cited, — Cass  v.  R.  Co.  (Mass.  1867)  14  Allen  448  and  Maynard  v. 
Buck  (1868)  100  Mass.  40.  Also  see  Holmes'  Common  Law,  pp.  150,  151,  152,  and 
opinion  of  Mitchell,  J.,  in  Penn.  Co.  v.  Marion  (1885)  104  Ind.  239,  at  p.  245.  But 
compare  Kehler  v.  Schwenk  (1891)  144  Pa.  St.  348,  22  Atl.  R.  910,  13  L.  R.  A. 
3S4,  27  Am.  St.  R.  633;  Boop  v.  Laurelton  Lumber  Co.  (1905)  212  Pa.  St.  523,  61 
Atl.  1 021;  and  see  opinion  of  Young,  J.,  in  Cunningham  v.  Pease  Furnishing  Co. 
(N.  H.   1908)    69  Atl.   120. 

8If  the  concrete  concept  indicated  by  the  "rule"  is  one  of  a  fact — i.  e.,  what  men 
of  ordinary  intelligence  ordinarily  do  (not  ought  to  do)  under  the  circumstances— 
the  formation  of  it  falls  under  process  (2)  of  my  analysis  and  (3)  decides  that  it 
gives  the  content  of  the  concrete  dictate  of  law  concerned.  If  (2)  is  submitted  to  a 
jury,  the  submission  falls  in  that  class  treated  of  in  Thayer's  Prel.  Treat,  on  Ev.,  pp. 
258    (bottom)    -262. 
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cumstances"  to  be  deduced  by  some  means  or  other?  Properly  interpreted, 
does  the  "rule"  mean  anything  but  this : —  In  determining  whether  there 
has  been  "legal"  negligence,  assume  that  the  "blamed"  person  had  ordinary 
intelligence  and  foresight  (in  addition  to  any  special  knowledge  and  skill 
required  by  law  in  the  particular  case)  and  decide  whether  he  used  less 
care  than  fairly  could  be  demanded  under  the  circumstances?  Isn't  it 
simply  a  direction  to  the  effect  that  the  concrete  "due  care"  should  not  be 
such  as  would  be  exceptionally  burdensome  if  the  obligor  was  a  person 
of  ordinary  mental  equipment ;  but  only  such  as  our  common  sense  of 
justice  would  require  of  one  of  that  capacity?  If  the  answer  to  this  is  an 
affirmative,  the  often  repeated  shibboleth  is  not  a  rule,  but  a  principle ; — 
merely  an  abstract  consideration  toward  determining  the  concrete  content 
of  the  governmental  dictate ;  not  a  generalization  of  law  from  which 
(properly  comprehended)  and  the  "facts"  of  the  case  a  solution  may  be 
deduced. 

To  me  it  seems  clear  that  the  part  of  process  (3)  of  my  analysis  which 
results  in  a  determination  of  the  concrete  "due  care"  answers  a  "question 
of  law" ;  though,  because  of  the  general  verdicts  which  infest  our  systems 
of  procedure  and  the  great  number  of  possible  variations  in  the  determina- 
tion of  facts  which  the  evidence  in  a  case  involving  a  question  of  negligence 
ordinarily  permits,  the  answer  frequently  is  left  to  a  jury.  Whether,  when 
the  evidence  is  such  that  in  the  opinion  of  the  judge  no  room  remains 
for  reasonable  material  difference  of  result  from  factors  (1)  and  (2),  the 
solution  of  (3)  still  should  be  evolved  by  the  jury,  if  the  judge  regards  as 
debatable  what  concrete  care  was  due,  is  another  question.  It  might  be 
argued  that  though  a  problem  "of  law,"  it  is  one  which  may  be  left  to  the 
correcting  common  sense  of  twelve  laymen  with  better  prospects  of  justice 
than  attend  the  more  abstract  deliberation  of  a  judge.*  The  decided  cases 
perhaps  will  not  furnish  a  conclusive  settlement  of  such  an  argument.  The 
disposal  of  almost  every  suit  involving  a  question  of  negligence  can  be 
explained  into  harmony  with  either  side  of  the  controversy.  Whenever  it  is 
held  that  a  case  should  go  to  the  jury  under  general  instructions,  it  can 
be  maintained  that  either  some  details  of  the  concrete  occurrence  or  some 
other  "facts"  necessary  for  a  decision  are  not  established  conclusively.  The 
evidence  may  be  undisputed ;  but  it  may  leave  necessity  for  drawing  "infer- 
ences" before  a  comparison  of  the  ascertained  occurrences  with  concepts 
of  concrete  "due  care"  justly  can  be  made.  On  the  other  hand,  whenever 
a  Court  defines  concretely  the  "due  care"  either  absolutely  or  alternatively, 
it  may  be  argued  that  a  majority  of  the  judges  decided  (perhaps  erroneously) 
that  the  "ultimate  fact"  was  established  beyond  reasonable  dispute ;  or  that 
a  specific  rule  has  been  substituted  for  the  general  "rule"  of  ordinary 
care.10  The  opinions  of  the  judges  seldom  are  minutely  analytical  and 
generally  may  be  interpreted  so  as  to  consist  with  either  view.  For  in- 
stance, when  one  says : —  "To  draw  the  inference  of  negligence  or  no 
negligence  is  for  the  jury,"  what  is  meant?  That  to  draw  concrete  infer- 
ences concerning  the  circumstances  which  will  throw  this  or  that  light 
upon  the  conduct  is  for  the  jury;  or  that  to  form  the  concept  of  the  con- 
crete "due  care"  and,  by  comparison  with  the  ascertained  facts,  to  deduce 
the  conclusion  of  negligence  or  no  negligence,  is  for  the  jury?  Any  slight 
inconsistencies  may  be  explained  as  "loose  expression" ;  and  when,  infre- 
quently, an  opinion  is  opposed  unmistakably  to  the  cherished  view,  it  may 
be  adjudged  erroneous.  However,  the  indisputable  tendency  of  judges  to 
define  "due  care"  as  specifically  as  is  practicable  under  the  circumstances  of 
the  case  seems  to  me  a  decisive  indication  that  they  consider  the  determina- 
tion of  the  concrete  content  of  "due  care"  a  matter  to  be  withdrawn  from 
the  jury  whenever  possible. 

If  my  analysis  is  right,  the  phrase  "Negligence  is  a  matter  of  fact" 
means  that  factor  (1)  answers  a  question  "of  fact";  and  the  phrase 
"Negligence  is  a  mixed  question  of  law  and  fact"  means  that  the  results 

9See  Holmes'  Common  Law,  p.  123;  and  see  ibid.,  pp.  108-120,  for  a  discussion  of 
our  question  at  some  length. 

10See  Thayer's  Prel.  Treat,  on  Ev.,  pp.  207   (bottom)   -208  (top)   and  251    (top). 
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of  (i)  and  (2)  are  determinations  "of  fact"  and  the  solution  of  the  diffi- 
cult part  of  (3)  is  a  problem  "of  law."  Or,  to  put  this  without  direct 
reference  to  my  classification,  to  determine  the  concrete  "due  care"  involved 
is  a  problem  "of  law";  to  ascertain  (I)  the  material  concrete  occurrences 
and  (II)  all  facts  necessary  to  the  decision  of  the  content  of  that  "due 
care"  and  (III)  whether  or  not  the  conduct  of  the  "blamed"  party  has 
infringed  the  "due  care"  already  defined,  is  to  determine  answers  "of  fact." 
The  problem  "Negligence  or  no  negligence?"  in  a  particular  case  may 
involve  merely  a  determination  of  the  concrete  "due  care"  and  a  simple 
comparison  with  an  ascertained  set  of  facts.  In  this  case  the  question  is 
mainly  one  "of  law."11  Or  it  may  involve  only  an  ascertainment  of  what 
occurred  and  a  comparison  with  the  concrete  "due  care"  already  determined 
for  such  circumstances.  In  this  case  the  question  is  one  "of  fact."  Or  it 
may  include  a  determination  of  both  the  concrete  "due  care"  and  the  con- 
crete occurrences.  In  this  case  the  question  is  one  of  "mixed  law  and 
fact."u 

It  has  been  suggested  that  the  question  of  proximate  cause  is  one  "of 
fact.""  But  as  the  determination  of  concrete  "due  care"  is  a  problem 
"of  law,"  so  the  delimitation  of  the  scope  of  "due  care"  or  of  any  legal 
duty  is  a  problem  "of  law."  The  question  "of  fact"  involved  is  answered 
by  factors  corresponding  to  (i)  and  (2)  of  my  analysis  of  the  processes  of 
deciding  cases  of  negligence.  The  various  formulated  "rules"  which  are 
met  in  the  decided  cases  are  only  indicatory  considerations  analogous  to 
the  "standard"  of  ordinary  care ;  and  as  in  cases  involving  negligence,  so 
in  cases  of  "proximate  cause,"  it  is  possible  sometimes  for  the  judge  to  indi- 
cate the  particular  scope  of  the  duty  clearly  for  all  contingent  determinations 
of  fact  and  thus  leave  to  the  jury  nothing  but  a  quest  for  facts.  Gilman  v. 
Noyes  (1876)  57  N.  H.  627,  which  is  cited  now  and  then  as  an  authority 
to  the  effect  that  the  question  of  "proximate  cause"  is  "always"  or  "gen- 
erally" entirely  one  "of  fact,"  to  be  left  to  a  jury  under  general  instruc- 
tions, is  a  case  of  this  sort.     See  p.  32,  supra. 

j.  w.  B. 

"Nolan  v.  N.  Y.,   N.  H.  &  H.  R.  R.    (1885)    53  Conn.  461. 

"Example:  Defendant  has  damaged  plaintiff  through  management  of  his  motor  car 
under  such  circumstances  that  the  Court  is  of  the  opinion  that  if  defendant  sounded  a 
signal  he  was  not  negligent,  and  if  he  did  not  signal,  he  was  negligent.  The  ascertain- 
ment of  the  truth  concerning  signaling,  of  course,  answers  a  question  "of  fact":  the 
determination  that  signaling  was  the  "due  care"  required  answers  a  question  "of  law." 
The  original  inquiry  "Negligence  or  no  negligence?     involved  both  factors. 

"See  Salmond  "Law  of  Torts,"  p.   108. 
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NOTES. 


Property  in  a  Special  Franchise  and  Rate  Regulation. — A  special 
franchise  may  be  denned  as  a  governmental  grant  to  an  individual,  of  a 
special  privilege,  of  a  public  character,  not  belonging  to  the  people  gener- 
ally as  of  common  right.1  That  the  grant  conferring  this  privilege  is  in 
the  nature  of  a  contract  which  the  State  may  enforce*  but  may  not  impair,* 
is  well  settled.  While  it  is  frequently  asserted  that  the  right  granted  is 
an  incorporeal  hereditament  and  therefore  property/  the  statement  throws 
but  little  light  on  its  real  nature.  That  it  is  at  least  a  unique  form  of 
property  is  quite  apparent;  for,  strictly,  it  has  no  inheritable  quality,5  and 

1People  etc.  v.  Tax  Com.  (1903)  174  N.  Y.  417.  See  California  v.  Pac.  R.  R.  Co. 
(1887)  127  U.  S.  1,  40;  People  v.  Utica  Ins.  Co.  (N.  Y.  1818)  15  John.  358;  Bank 
of   Augusta  v.   Earle    (1839)    13   Pet.   519,    595. 

2Brownell  v.  Old   Colony  R.  R.    (1895)    164  Mass.  29. 

3Thomp.,  Corps.  §  5335;  The  King  v.  Pasmore  (1789)  3  T.  R.  199,  246;  State  v. 
Real  Estate  Bank  (1845)  S  Ark.  595,  598;  City  of  B.  v.  N.  Y.  &  N.  H.  R.  R.  Co. 
(1869)  36  Conn.  255,  264;  Wilmington  R.  R.  v.  Reid  (1871)  13  Wall.  264;  People  v. 
O'Brien  (1888)  m  N.  Y.  1,  53;  Monongahela  Nav.  Co.  v.  U.  S.  (1893)  148  U.  S. 
312;   L.  I.  etc.   Co.  v.   Brooklyn   (1806)    160   U.   S.   685. 

*Noyes,  Intercorp.  Rels.  (2nd  Ed.)  §  134;  Reeves,  Real  Prop.  142;  West  River 
Bridge  Co.  v.  Dix  (1848)  6  How.  507,  534. 

B3  Kent  Com.  459. 
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may  as  properly  be  considered  personalty8  as  realty.  Nor,  in  the  absence 
of  statutory  authority,  can  it  be  leased,  mortgaged,  or  sold;7  and  a  statute 
authorizing  these  transactions  operates,  according  to  the  better  reasoning, 
merely  to  invest  the  franchise  holder  with  the  power  to  appoint  another 
to  enjoy  a  like  privilege.8  Finally,  as  against  the  State,  except  where  other- 
wise provided  in  the  grant,  it  lacks  the  element  of  exclusiveness*  which  is 
the  essence  of  the  conception  of  property. 

The  problem  of  determining  the  nature  of  a  franchise  has  usually  come 
before  the  courts  in  connection  with  franchise  tax  laws,  condemnation  pro- 
ceedings, and  rate  statutes.  A  franchise  is  undoubtedly  a  valuable  asset, 
and  as  taxation  proceeds  on  the  basis  of  benefits  enjoyed,10  is  properly 
taxed,  but  not  necessarily  as  property.11  In  New  York  where  the  statute 
makes  franchises  taxable  as  real  property,  the  courts  have  held  the  tax 
to  be  in  reality  one  simply  upon  a  privilege.1*  In  condemnation  proceed- 
ings it  is  repeatedly  asserted  that  a  franchise  is  property  and  cannot  be 
taken  without  compensation."  Concededly,  however,  by  the  grant  of  com- 
peting franchises,*  it  may  be  deprived  of  all  value,  and  it  does  not  clearly 
follow  that  because  compensation  is  usually  made  for  a  franchise  in  such 
proceedings,  that  payment  is  being  made  for  it  per  se  as  property.  When 
a  franchise  is  taken,  the  State,  in  a  certain  sense,  deprives  the  holder  of 
substantial  property;  it  diminishes  the  value  of  the  plant  by  an  amount 
equal  to  the  difference  between  its  value  in  a  going  business  protected  by 
the  franchise,  and  its  bare  market  value  as  so  much  machinery,  etc 
Similarly,  where  the  whole  business  is  taken  over,  whatever  value  the  fran- 
chise has,  should  be  paid  for  on  a  proper  appraisement  of  the  business, 
operating  in  the  public  service,  as  a  going  concern."  But  in  neither  of 
these  cases,  it  is  submitted,  is  payment  being  made  for  the  franchise  as 
property  per  se.  In  substance,  the  compensation  is  for  the  dimunition  in 
the  value  of  the  real  capital  caused  by  the  taking  of  the  franchise.  This 
theory  finds  indirect  support  in  the  fact  that  in  many  of  the  cases,  where 
the  business  has  been  properly  appraised  as  a  going  concern,  nothing  has 
been  added  for  the  franchise,  while,  where  the  franchise  was  added,  going 
concern  value  seems  to  have  been  disregarded." 

Even  if  it  be  assumed,  however,  that  a  franchise  must  be  valued  as 
property  per  se  in  condemnation  proceedings,  other  considerations  are  in- 
volved in  rate  regulation.  Regulation  is  the  modern  substitute  for  com- 
petition  in  the  field  of  public  service  where  competition  would  be  disastrous. 

"Lippincott  v.  Allander   (1869)   27  la.  460;  State  v.  Anderson   (1895)   90  Wis.  550. 

TGue  v.  Tide  Water  etc.  Co.  (i860)  24  How.  257;  Richardson  et  al.  v.  Sibley 
(Mass.  1865)   11  Allen  65;  Middlesex  R.  R.  v.  B.  &.  C.  R.  R.  (1874)   115  Mass.  347. 

8See  Morawetz,   Corp.    (2nd  Ed.)    §§   926,   927. 

•Charles  River  Bridge  v.  Warren  Bridge  (Mass.  1837)  11  Pet.  420;  Matter  of  Union 
Ferry  Co.  (1885)  98  N.  Y.  139;  Syracuse  Water  Co.  v.  City  of  Syracuse  (1889)  116 
N.  Y.  167.     See,  2  Greenl.  Cruise  Digt.,  tit.  xxvii,  §  29m 

10i  Cooley,  Taxation  (3rd  Ed.)  3. 

"People  etc.  v.  Tax  Com.  supra,  at  p.  440;  and  see  Thomp.  Corps.,  §  5560;  2 
Cooley,  Taxation  (3rd  Ed.)  1096;  Seligman,  Essays  in  Taxation  (3rd  Ed.)  186;  Provi- 
dent Inst.  v.  Mass.   (1867)   6  Wall.  611;  s.  c.   (Mass.   1866)    12  Allen  312. 

"People  etc.  v.  Tax   Com.  supra  at  p.  440. 

"See  8  Columbia  Law  Review  218;  note  3,  supra. 

"See  Kennebec  Water  Dist.  v.  Waterville  (1902)  97  Me.  185;  Brunswick  etc. 
Water  Dist.  v.  Maine  Water  Co.   (1904)   99  Me.  371. 

"Cf.  Gloucester  etc.  Co.  v.  Gloucester  (1901)  179  Mass.  365;  Newburyport  etc. 
Co.  v.  Newburyport  (1897)  168  Mass.  541;  Nat'l.  etc.  Co.  v.  Kansas  City  (1894)  62 
Fed.  853;  Milwaukee  etc.  Co.  v.  Milwaukee  (1898)  87  Fed.  577;  Montgomery  County 
v.  Schuylkill  Bridge  Co.  (1885)  no  Pa.  St.  54;  Clarion  etc.  Co.  v.  Clarion  County 
(1896)    172  Pa.   St.  243. 
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If  the  State  may,  by  creating  a  competing  company,9  indirectly  reduce 
rates  so  as  to  give  no  return  on  the  franchise,  it  would  seem  that  it  might 
directly  effect  the  same  result  where  competition  is  impracticable.  It  is, 
submitted,  moreover,  that  a  franchise  is  held  subject  to  the  right  of  the 
State  to  fix  a  reasonable  rate;14  to  consider  any  franchise  value  in  calculat- 
ing rates  would  be  to  ignore  that  condition  by  a  computation  based  on  the 
assumption  that  it  did  not  exist.  The  decision  of  the  Supreme  Court  in 
Willcox  et  al.  v.  Consolidated  Gas  Co.11  (1909)  Supr.  Ct.,  Oct.  Term 
1908,  Nos.  396,  397,  398,  is  not  necessarily  in  conflict  with  this  view.  No 
general  proposition  is  announced  that  a  franchise  should  be  valued  in 
rate  regulation.  The  allowance  of  the  valuation  of  $7,781,000  is  expressly 
confined  to  the  special  circumstances  of  the  particular  case,  i.  e.,  the 
valuation  under  statutory  authority  at  the  amount  stated,  at  the  time  of 
consolidation,  the  issue  of  stock  thereon,  and  the  dealing  in  that  stock 
by  the  public  relying  on  the  expectation  of  reasonable  dividends.  In  this 
light,  the  case  is  but  a  new  application  of  the  doctrine  of  estoppel  against 
the  State" — an  application  which  may  become  of  considerable  future  im- 
portance in  dealing  with  corporations  having  watered  stock. 

Whether  in  general  a  franchise  should  be  valued  at  all,  and  if  so,  how, 
are  questions  which  unfortunately,  the  Court  leaves  in  nubibus.  In  reject- 
ing the  larger  value,  estimated  at  the  time  of  suit,  placed  upon  the  fran- 
chise as  property  per  se  by  the  lower  court,"  the  Supreme  Court  declares 
that  finding  to  have  been  not  only  "pure  speculation,"  but  "opposed  to  the 
principle  upon  which  such  valuation  should  be  made."  What  the  true 
principle  is,  does  not  clearly  appear.  It  is  said,  however,  that  "the  past 
value  [of  the  franchises]  was  founded  upon  the  opportunity  of  obtaining 
these  enormous  and  excessive  returns  upon  the  property  of  the  company, 
without  legislative  interference  with  the  price  for  the  supply  of  gas,  but 
that  immunity  for  the  future  was,  of  course,  uncertain,  and  the  moment 
it  ceased  and  the  legislature  reduced  the  earnings  to  a  reasonable  sum, 
the  great  value  of  the  franchise  would  be  at  once  and  unfavorably  af- 
fected." This  statement  seems  to  be  a  recognition  of  the  prevailing  method 
of  valuing  a  franchise  on  the  basis  of  the  earnings  of  the  company.  Yet 
the  mere  statement  discloses  the  fallacy  of  this  rule.  Suppose  the  ap- 
praisal be  made  before  the  act  takes  effect.  A  company  having  a  capital 
of  $100,000  is  earning  $12,000  per  year.  At  six  per  cent.,  $6,000  represents 
the  reasonable  return  on  its  investment.  The  balance  of  income  capitalized 
at  six  per  cent.  ($100,000),  therefore,  represents  franchise  value.  If  this 
as  property  be  added  to  the  capital,  the  company  is  entitled  to  a  reason- 
able return  on  $200,000,  i.  e.,  $12,000.  The  result  is  to  make  a  rate  statute 
impossible.  But  the  inference  from  the  above  excerpt  seems  to  be  that  the 
franchise  value  should  be  computed  after  the  passage  of  the  act  and  in 
view  of  its  effect.  This  leads  to  similar  anomalous  results.  If  the  value 
cf  the  franchise  depends  on  the  earnings,  then  so  far  as  the  rate  statute 
diminishes  these  it  diminishes  the  value  of  the  franchise,  and,  as  the  regu- 
lation might  be  carried  to  a  point  where  the  earnings  would  be  reduced 

"Smyth  v.   Ames   (1897)    169   U.   S.  466,   545. 

17For    facts   in    detail,    see   p.*  186,    post. 

"See  8   Columbia  Law   Review    143. 

"Consol.  Gas  Co.  v.   City  of  N.  Y.   (1907)    137  Fed.  849,  879. 
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to  a  fair  return  on  the  investment  only,  the  franchise  might  be  deprived 
of  all  value.  If  this  be  the  position  of  the  Court,  it  practically  amounts 
tc  a  repudiation  of  the  notion  that  a  franchise  is  property  at  all,  or,  at 
least,  is  to  be  considered  in  rate  regulation.  It  is  to  be  noted  in  this  con- 
nection, that  in  another  case10  involving  a  rate  statute,  decided  on  the  same 
day,  no  allowance  for  franchise  value  was  included  in  the  appraisement 
of  the  company's  property. 

The  Theory  oe  the  Judicial  Decision  as  Influenced  by  the  Effect  of 
an  Overruling  Decision. — Blackstone,  maintaining  that  judges  do  not 
make,  but  simply  find  the  law,  asserted  that  a  decision  never  creates  a  new 
rule  of  law  but  merely  embodies  a  rule  or  custom  which  always  existed.1 
A  resulting  corollary  of  this  theory  is  that  a  decision  is  not  the  law,  but 
merely  evidence  of  it,  and  an  overruling  decision  does  not  abrogate  or 
change  the  law  of  the  overruled,  but  authoritatively  asserts  that  it  never 
existed.  It  necessarily  follows  that  an  overruling  decision,  unlike  a  re- 
pealing statute,  must  have  a  retrospective  operation.  Austin  and  later 
writers,  instancing  examples  of  judicial  legislation,  vigorously  criticized 
Blackstone's  theory  as  artificial  and  fictitious.2  Although  Jessel,  M.  R., 
admitted  that  the  equity  judges  had  from  time  to  time  invented  the  rules 
of  equity,*  the  common  law  judges  have  steadfastly  reiterated  the  Black- 
stone  theory.*  But  its  consequence,  that  an  overruling  decision  must 
operate  retrospectively,  by  reason  of  hardship  and  mischief  in  the  impair- 
ment of  contract  and  property  rights  acquired  in  reliance  on  the  earlier 
decision,  has  had  these  results:  (i)  it  has  furnished  compelling  reason 
for  adherence  to  the  doctrine  of  stare  decisis;*  (2)  it  has  led  courts  when 
constrained  to  overrule  their  decisions,  while  professing  allegiance  to  the 
orthodox  Blackstone  theory,  to  depart  widely  from  a  logical  acceptance 
of  it. 

Equity  courts  have,  under  some  circumstances,  refused  to  give  common 
law  decisions  retrospective  effect ;  for  example,  it  has  been  held  that  an 
overruling  decision  shall  not  retroact  so  as  to  reopen  settlements  made 
in  reliance  on  the  decision  at  the  time  of  the  settlements.'  Perhaps  the 
earliest  evidence  of  the  refusal  of  courts  in  general  to  accept  unqualifiedly 
the  orthodox  theory  is  the  long  established  rule  that  the  rights  of  bona 
fide  purchasers  at  a  judicial  sale  shall  not  be  affected  by  the  retrospective 
operation  of  the  reversal  on  appeal  or  writ  of  error  of  the  equitable  decree 
or  legal  judgment  under  which  they  purchased.7  Some  courts  confine  the 
exception  to  cases  of  judicial  sales,8  others  extend  it  to  the  case  of  a  pur- 
chaser from  a  successful  party  to  the  first  hearing  before  the  citation  of 
the  writ  of  error,  as  distinguished  from  the  appeal.9    On  the  authority  of 

""Mayor  et  al.  v.  Knoxville  Water  Co.  (1909)  Supr.  Ct.,  Oct.  Term,  1908,  No.  17. 
See  also,  opinion  of  Hough,  J.,  in  Consol.  Gas  Co.  v.  City  of  N.  Y.  (1907),  157  Fed. 
849,  872   et  seq. 

1i   Bl.  Com.  70. 

•Austin,  Jurisprudence  778;  Salmond,  Theory  of  Judicial  Precedents,  16  L.  Quart. 
Rev.  376;   Thayer,  Judicial  Legislation,    5   Harv.  L.   Rev.    172. 

•In  re  Halletfs  Estate   (1879)    13   Ch.  Div.  676,  710. 

♦Norway  Plain  Co.  v.  Boston  &  Me.  R.   R.   (1854)    1   Gray  263,   267. 

"Sbarswood,  J.,  in  Ram,  Legal  Judgments  423. 

•Lyon  v.  Richmond   (1816)   2  Johns.  Ch.  51. 

Wborhees  v.  Bk.  of  U.  S.  (1836)    10  Pet.  449,  475. 

•Harle  v.  Langdon's  Heirs  (1883)  60  Tex.  555;  Delano  v.  Wilde  (1858)   11  Gray  17. 

•Lessee  of  Taylor  v.  Boyd  (1828)  3  Ohio  337;  Macklin  v.  Allenburg  (1889)  100  Mo. 
337- 
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an  early  Supreme  Court  case,10  a  Florida  decision,11  in  refusing  to  compel 
restitution  by  an  attorney  who  was  paid  from  the  proceeds  of  a  judgment 
later  reversed,  still  further  extended  the  rule,  and  put  it  in  the  general 
form  that,  as  to  third  parties,  whatever  has  been  done  while  the  judgment 
remains  in  full  force  is  unaffected  by  reversal.  Two  early  Pennsylvania  cases, 
Menges  v.  Dentler11  and  Geddes  v.  Brown,13  bespeak  a  wider  departure 
from  the  orthodox  theory.  The  first  proceeds  avowedly  on  equitable  prin- 
ciples, and,  since  it  is  a  case  of  protecting  one  who  claims  under  the  party 
to  the  overruled  decision,  might  have  been  put  on  the  ground  of  later 
Indiana"  and  Minnesota15  cases  which,  while  supporting  the  orthodox 
theory,  make  an  exception  in  favor  of  parties  to  the  overruled  case  and 
their  privies,  presumably  on  the  principle  of  res  adjudicata.  The  second, 
however,  not  an  action  of  equity,  and  where  neither  party  claimed  under 
the  parties  to  the  overruled  decision,  vigorously  maintains  that  parties 
should  be  entitled  to  rely  on  decisions  existing  at  the  time  of  the  trans- 
actions. 

This  idea  has  been  developed  by  the  Federal  Supreme  Court.  That 
court,  as  was  settled  in  Gclpcke  v.  Dubuque™  will  not  follow  the  latest 
decision  of  a  state  court  construing  a  statute,  when  the  decision  over- 
ruled a  former  decision  upon  which  the  parties  relied  in  making  the  con- 
tract. That  this  rule  is  not  merely  a  modification  of  the  rule  of  comity, 
but,  as  pointed  out  by  Miller,  J.,  dissenting,  in  Gelpcke  v.  Dubuque,  "  a  flat 
contradiction  of  the  orthodox  rule,  impeaching  the  theory  of  a  decision, 
appears  from  Douglass  v.  Co.  of  Pike1''  where  it  was  said  that  such  a  change 
of  judicial  construction  should  have  the  same  effect  as  a  legislative  amend- 
ment, that  is,  operate  only  prospectively.  The  overruled  decision  is  not 
mere  erroneous  evidence  of  law,  but  valid  law  entering  into  the  obligation 
of  contracts,  which  should  not  be  impaired  by  a  change  of  decision.  But  a 
judicial  decision  impairing  the  obligation  of  contract  is  not  within  the 
constitutional  prohibition.18  Hence,  a  writ  of  error  to  a  State  court  will 
not  issue,  solely  because  of  the  overruling  decision.  If,  however,  subse- 
quent to  decisions  interpreting  the  statute,  a  second  statute  is  passed  which 
would  impair  rights  under  the  earlier  statute  and  decisions,  and  the  State 
court  reverses  those  decisions,  the  Supreme  Court  will  take  jurisdiction 
and  hold  the  statute  unconstitutional  on  the  ground  that  the  overruling 
decision  shall  not  retroact  to  alter  the  rights  of  parties  who  relied  upon 
the  overruled.19  It  was  on  the  fact  of  the  existence  of  a  subsequent  statute 
that  jurisdiction  was  taken  in  Muhlker  v.  Harlem  R.  R.  Co.20  But  of 
greater  significance  is  the  final  extension  in  this  case,  of  the  rule  of 
Gelpcke  v.  Dubuque19  to  situations  where  the  overruled  law  consists  not 

10Bk.  of  U.  S.  v.  Bk.  of  Wash.   (1832)  6  Pet.  8. 

"Fla.   Centl.  R.  R.   Co.  v.  Bisbee   (1881)    18  Fla.  60. 

"(1850)    33   Pa.  495- 

"(1863)    5   Phila.    180. 

"Hibbitts  v.  Jack    (1884)   97  Ind.   570,   578. 

"Bradshaw  v.  Duluth  Mill  Co.   (1892)   52  Minn.   59. 

"(1863)  1  Wall.  175.  See  the  controversy  between  the  Supreme  Court  and  the 
courts  of  Iowa  following  this  case.  R.  R.  Co.  v.  Rock  (1866)  4  Wall.  177;  McClure  v. 
Owen    (1868)    26  la.   243;   R.   R.   Co.  v.   McClure    (1870)    10   Wall.   511. 

"(1879)    101   U.   S.  677,  687. 

18R.  R.  Co.  v.  Rock,  supra. 

"Central  Land   Co.  v.   Laidley   (1894)    159  U.   S.    109   (semble.). 

^C^os)    197  U.  S.  544;   see  Larremore,  22  Harv.  L.  Rev.   182. 
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of  a  statute  and  decisions  upon  it,  but  entirely  of  decisions,  relied  upon 
by  the  parties. 

The  rule  in  Gelpcke  v.  Dubuque1*  has  been  adopted  by  some  of  the  State 
courts,21  but  rejected  by  others.**  Its  extension  in  Muhlker  v.  Harlem 
R.  R.  Co.1"  has  received  some  support  in  late  State  court  decisions.  The 
first  of  three  North  Carolina  decisions  refused  to  allow  a  person 
accused  of  crime  to  be  prejudiced  by  the  retroaction  of  an  overruling 
decision;23  the  second,  without  reference  to  the  statutory  construction  ex- 
ception, similarly  protected  contract  rights;24  the  last,  however,  made  in 
the  present  year,  characterized  the  first  two  as  isolated  exceptions  made  in 
cases  of  special  hardship  and  returned  to  an  adherence  to  the  orthodox 
theory  as  qualified  by  the  statutory  construction  exception.25  On  the  other 
hand,  a  recent  Pennsylvania  case,  involving  a  mortgagee  who  had  taken 
a  mortgage  on  the  faith  of  earlier  judicial  rules  of  construction  of  wills, 
Hood  v.  Society  to  Protect  Children  (Pa.  1908)  70  Atl.  845,  while  admit- 
ting that  on  principle  decisions  must  retroact,  refuses  to  apply  the  principle 
so  as  to  prejudice  the  rights  of  the  mortgagee,  on  the  ground  that  the  inten- 
tion of  the  testator  should  not  be  defeated  by  a  subsequent  change  of  de- 
cision— the  most  extreme  instance  of  the  tendency  to  deny  the  orthodox 
theory  of  the  common  law. 

It  would  seem  that  the  reasons  of  justice,  convenience,  and  sound  busi- 
ness policy  which  have  led  the  courts  to  breach  the  fictitious  Blackstone 
theory  with  exceptions,  might  well  justify  them  in  consistently  repudiating 
it,  to  the  extent  at  least  of  guaranteeing  to  persons  who  have  acquired 
property  and  contract  rights  in  reliance  on  authoritative  decisions  of  the 
highest  courts,  the  same  security  against  the  retroaction  of  an  overruling 
decision  as  they  at  present  enjoy  in  the  case  of  a  repealing  statute. 


The  Eleventh  Amendment  and  State  Ownership. — In  a  recent  case, 
Murray  v.  Distilling  Co.  (1908)  164  Fed.  1,  in  the  Circuit  Court  of  Appeals, 
the  theory  was  enunciated  that,  if  a  State  undertakes  a  private  business, 
it  is  not  entitled  to  the  protection  of  the  Eleventh  Amendment  in  suits 
on  obligations  incurred  in  that  business.  The  doctrine  that  a  sovereign 
so  engaged  is  not  exempt  has  been  judicially  suggested,1  but  never  de- 
cided. It  was  strongly  urged  in  The  Parlemente  Beige1  that  the  English 
courts  might  render  a  decree  against  a  vessel  owned  by  the  King  of 
Belgium  carrying  on  a  private  business,  but  the  court  found  the  vessel 
was  performing  a  public  function.  Chief  Justice  Marshall  apparently 
decided  United  States  Bank  v.  Planters'  Bank*  on  the  ground  that,  "when 
a  government  becomes  the  partner  in  any  trading  company,  it  divests  it- 
self, so  far  as  concerns  the  transactions  of  that  company  of  its  sovereign 
character  and  takes  that  of  a  private  citizen."  But  the  case  is  usually 
construed  to  stand  for  no  more  than  that  a  suit  against  a  corporation  is 
not  one  against  the  stockholder  and  therefore  not  one  against  the   State 

aRay  v.  Natural  Gas  Co.    (1890)    138  Penn.   St.   576;   Falconer  v.   Simmons   (1902) 
51  W.  Va.   172;  Farrior  v.  New  Eng.  etc.  Co.   (1891)   92  Ala.   176. 
"Storrie  v.   Cortes   (1896)   90  Tex.  283. 
""State  v.  Bell   (1904)    136  N.  C.  674. 
"Hill  v.  Brown  (1907)    144  N.  C.    117. 
*Mason  v.  Nelson   (N.  C.   1908)  62  S.  E.  625. 
JIn  the  Matter  of  Charkieh   (1873)   I,.   R.  8  Q.   B.    197- 
2(i88o)  L.  R.  5  Prob.  Div.  197. 
•(1824)  9  Wheat.  904. 
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which  owns  the  stock.4  The  Supreme  Court  has,  however,  decided  that 
a  State  may  act  in  two  capacities,  public  and  private,  in  holding  that  the 
Federal  government  could  tax  liquor  sold  by  a  State  which  had  undertaken 
its  sale  for  profit.5  The  underlying  reason  for  this  decision  was  the 
possible  danger  to  the  resources  of  the  Federal  government  if  the  States 
could  manufacture  or  import  subject  to  no  internal  revenue  taxes  or  cus- 
toms duties.  It  is  conceivable,  therefore,  that  the  doctrine  of  dual  capacity, 
developed  at  length,  might  not  be  extended  beyond  the  necessities  of  taxa- 
tion, although  no  limitation  was  suggested  in  this  case.  The  dual  capacity 
of  a  municipal  corporation  seems  a  pertinent  analogy — though  its  apposite- 
ness  has  been  disputed6 — illustrating  that  an  instrument  of  government  may 
have  both  public  and  private  functions.  Municipal  corporations,  what- 
ever may  have  been  their  origin  in  England,  were  established  in  this 
country  as  agencies  for  local  self-government/  According  to  the  now 
accepted  doctrine,  a  State  of  the  Union  is  merely  an  instrument  of  the 
sovereign  people  of  the  United  States  clothed  with  some  attributes  of 
sovereignty,  for  the  government  of  its  citizens.8  It  might  equally  be  con- 
sidered suable,  when  acting  for  private  purposes  of  gain.  As  a  practical 
matter,  the  application  of  the  doctrine  of  dual  capacity  to  suits  against  a 
State  would  present  a  formidable  obstacle  to  impetuous  experimentation 
in  public  ownership  and  might  well  appeal  to  one  opposed  to  socialistic 
legislation. 

Such  an  application  is  not,  however,  entirely  free  from  objection. 
The  Eleventh  Amendment  in  terms  is  sweeping.  To  this  may  be  answered 
that  the  framers  had  in  mind  only  a  state  in  its  public  capacity.  On  the 
other  hand,  it  is  important  to  note  that  the  immediate  occasion  for  the 
enactment  of  the  Amendment  was  the  fear  of  the  bankruptcy  of  states 
heavily  in  debt,*  and  that  the  very  end  sought  to  be  avoided,  might  be 
accomplished  by  the  enforcement  of  contracts  of  a  private  nature.  Apart 
from  the  remoteness  of  such  a  possibility  it  may  be  said  that  the  State 
is  under  no  duty  to  its  citizens  to  engage  in  business  for  profit  and  is 
not  entitled  to  the  same  consideration  as  when  for  public  purposes  it  has 
fallen  into  debt.  The  recognition  of  the  suability  of  a  State  in  cases  in- 
volving a  private  business  does  not  necessarily  involve  a  conflict  with  the 
conception  of  the  police  power.  The  general  criterion,  in  cases  of 
municipal  corporations,  of  the  nature  of  the  business,  is  whether  the  power 
to  undertake  a  given  business  was  granted  by  the  legislature  primarily  for 
the  purpose  of  profit  to  the  corporation  or  for  the  performance  of  a 
governmental  function.10  Whether  a  State  primarily  enters  a  particular 
field  for  the  former  purpose  or  not,  is  indicated  in  South  Carolina  v.  U.  S.,s 
to  be  the  test  to  determine  which  function  is  being  performed.  A  busi- 
ness undertaken  for  profit,  has,  of  course,  no  reference  to  the  health,  morals 
or  welfare  of  the  people,  and  it  would  seem  immaterial  that  incidentally  the 
welfare  of  the  people  might  be  affected.     The  recognition  of  this  conception 

4Briscoe  v.  Bank  of  Kentucky  (1837)   "  Pet.  257. 
6So.  Car.  v.  U.  S.  (1905)   199  U.  S.  437. 
ePer  White,  J.,  dissenting  in   So.   Car.  v.   U.   S.  supra. 
'Dillon,  Mun.  Corp.  9,  27. 

87  Columbia  Law  Review  611;  Pomeroy,  Const.  Law  43. 

"Cohens  v.  Virginia   (1821)   6  Wheat.  264,  406;  8  Columbia  Law   Review   182. 
10Maxmillian  v.  The  Mayor    (1875)   62  N.  Y.   160;   Oliver  v.   Worcester   (1869)    102 
Mass.   489. 
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of  the  private  capacity  of  a  state  in  suits  against  it,  is  subject,  therefore,  to 
no  serious  objection  and  would  accord  with  early  dicta  and  the  theory  de- 
veloped in  South  Carolina  v.  U.  S.s 

In  the  principal  case  the  jurisdiction  of  the  Federal  court  was  sup- 
ported in  a  proceeding  against  the  members  of  a  State  Dispensary  Com- 
mission appointed  under  statute  to  investigate  and  determine  the  validity 
of  claims  and  to  wind  up  the  affairs  of  the  State  Dispensary.  The  court 
did  not  authoritatively  adopt  the  doctrine  of  the  dual  aspect  of  a  State, 
but  found  it  sufficient  to  hold  that  the  statute  created  a  trust  in  the  nature 
of  an  assignment  for  the  benefit  of  creditors  and  that  therefore  the  suit 
was  not  against  the  State.  Assuming  the  court's  contention  that  it  was 
not  bound  under  the  circumstances  to  follow  the  decision  of  the  State  court 
given  after  the  lower  Federal  court  had  taken  jurisdiction,  and  that  a 
trust  was  created,  jurisdiction  was  rightly  maintained.11  That  the  enforce- 
ment of  the  State's  contract  is  the  incidental  result  of  the  suit  is  not  an 
objection  since  the  State  expressed  its  willingness  to  be  bound,"  and  the 
rule  that  an  agent  of  the  State  cannot  be  controlled  in  the  exercise  of  his 
discretion  is  not  applicable,  for  a  trustee  can  hardly  be  said  to  be  the 
agent  of  the  settlor  of  a  trust.  Nor  can  the  case  be  brought  within  the 
rule  refusing  to  control  the  property  of  the  State  or  its  use,"  for  the  Legis- 
lature has  relinquished  all  interest  in  the  fund  except  in  the  ultimate  bal- 
ance, a  mere  equitable  claim  against  the  trustees  somewhat  analogous  to 
the  claim  of  the  State  to  the  profits  of  a  corporation  in  which  it  is  a 
stockholder.14  The  refusal  of  the  court  to  follow  the  State  decision"  is, 
however,  not  clearly  supportable  in  the  light  of  the  present  state  of  the 
law  on  that  subject.  It  has  been  held  that  the  Supreme  Court  will  follow 
a  State  decision  interpreting  a  State  statute  though  the  lower  Federal 
court  had  previously  taken  jurisdiction."  Language  in  Burgess  v.  Selig- 
man"  might  seem  opposed  to  this  view,  but  the  case  has  been  construed 
to  apply  only  where  transactions  have  been  entered  into  upon  the  face 
of  the  obvious  interpretation  of  the  statute."  And  if  the  statute  is  ambigu- 
ous, the  higher  courts  will  follow  an  intervening  State  court  decision." 
Unless  the  Supreme  Court  is  prepared  to  overrule  Moores  v.  Natl. 
Bank1'  and  the  cases  in  line  therewith,  it  will  be  forced  on  appeal  to 
decide  whether  a  State  acting  in  a  private  capacity  is  within  the  protec- 
tion of  the  Eleventh  Amendment.  For  if  no  trust  were  created  it  would 
be  beyond  the  power  of  the  Federal  court  to  control  the  officers  in  the 
exercise  of  discretion  vested  in  them  and  to  thus  dispose  of  the  State's 
property.*0  Moreover,  it  is  questionable  whether  the  statute  clearly  shows 
an  intention  to  create  a  trust.  A  mere  appropriation  of  money  for  a  par- 
ticular purpose  is  not  conclusive,21  and,  in  view  of  the  particular  circum- 

"Chaffraix  v.  Board  of  Liquidation  (1882)  10  Fed.  638;  Board  of  Liquidation  v. 
McComb  (1875)  92  U.  S.  531,  as  interpreted  by  La.  v.  Jumel  (1882)   107  U.  S.  711. 

"Gunter  v.   Atlantic  Coast  Line   (1906)   200  U.  S.  273,  284. 

"7  Columbia  Law  Review  609. 

"Bank  of  Ky.  v.  Worcester  (1829)  2  Pet.  318;  Pennoyer  v.  McConnaughy  (1891) 
140   U.    S.    1. 

"State  v.   Dispensary   Comm.    (1907)    79   S.   C.   316 

"Moores  v.  Nat'l  Bank  (1881)   104  U.  S.  625;  Oaks  v.  Mase  (1896)  16s  U.  S.  363. 

"(1882)   107  U.  S.  20. 

"Bolles  v.  Brimfield  (1886)    120  U.  S.  759. 

"Sanford  v.  Poe   (1895)    37  U.  S.  App.  378. 

••Decatur  v.   Spaulding  (1840)    14  Pet.  497. 

aBoard  of  Public  Works  v.  Jaunt  (1882)  76  Va.  455. 
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stances  surrounding  the  legislation,  there  is  at  least  enough  to  be  said 
for  the  view  of  the  State  court  to  prove  the  statute  ambiguous,  in  which 
case  the  Supreme  Court  will  exert  itself  to  follow  the  interpretation  of 
that  court.  

Assessments  Upon  the  Statutory  Liability  of  a  Non-Resident  Stock- 
holder.— Ch.  272,  p.  315,  Gen.  Laws  of  Minn,  of  1899,  provides  that  in  a 
receivership  proceeding,  if  it  appears  that  the  assets  of  a  corporation  are 
insufficient  to  pay  its  debts,  the  court  shall  levy  an  assessment  upon  the 
statutory  liability  of  all  stockholders,  and  authorizes  the  receiver  to  prose- 
cute actions  therefor,  whether  a  stockholder  be  within  or  without  the  state. 
Acting  in  pursuance  of  this  statute,  one  Converse,  the  receiver  of  a  bankrupt 
Minnesota  corporation,  brought  suits  against  non-resident  stockholders  in 
the  Wisconsin,  Massachusetts  and  Federal  courts,  in  all  of  which  it  was 
urged,  among  other  defenses,  that,  not  having  been  parties  to  the  proceed- 
ings, no  liability  for  the  assessments  there  levied  could  ensue.  This  con- 
tention, founded  upon  the  familiar  doctrine  that  in  an  action  upon  a  money 
demand,  a  personal  judgment  is  without  validity  if  rendered  against  a 
non-resident  who  did  not  appear,  and  upon  whom  no  personal  service  of 
process  within  the  State  was  made,1  was  adopted  by  the  Supreme  Court 
of  Wisconsin  in  Hunt  v.  IVhewell?  and  has  been  followed  in  two  recent 
decisions  of  the  same  court.  Converse  v.  Hamilton  (Wis.  1908)  118  N.  W. 
190;  Converse  v.  McCauley  (Wis.  1908)  118  N.  W.  192.  A  contrary  re- 
sult has  been  reached  by  the  courts  of  Massachusetts*  and  the  United  States,' 
following  earlier  decisions  in  New  York,5  and  Massachusetts8  with  respect 
to  a  similar  Washington  enactment.7  Although  recognizing  the  doctrine 
of  Pennoyer  v.  Neff,1  the  cases  last  mentioned  deny,  and  with  what  appears 
to  be  the  sounder  reasoning,  its  applicability  to  proceedings  of  the  character 
provided  for  by  the  laws  in  question. 

Since  legislation  can  have  no  effect  beyond  the  limits  of  the  State  enact- 
ing it,  one  State  can  not  impose  a  purely  statutory  liability  upon  stockhold- 
ers resident  in  another  State.  But,  inasmuch  as  the  law  is  justified  in 
assuming  that  a  stockholder  agrees  to  the  provisions  of  the  statute,  accord- 
ing to  which  alone  the  corporation  may  contract,  it  is  generally  held — though 
courts  have  not  been  wholly  consistent8 — that  one  who  takes  stock  impliedly 
undertakes  liability  to  creditors  as  the  statute  directs.*  As  frequently  stated, 
the  liability  is  statutory  in  origin,  but  contractual  in  its  nature.10  Thus  a 
cause  of  action  upon  this  obligation  is  transitory."  The  right  of  the  legis- 
lature to  increase  his  liability  is  denied  by  the  constitutional  provision 
against  impairment  of  contract ;  the  right  to  alter  the  procedure  by  which 
the  liability  may  be  made  effectual  is  limited  only  by  the  "due  process" 
clause.*    Where  a  statute  such  as  that  of  Minnesota  is  in  existence  when 

1D'Arcy  v.  Ketchutn  (1850)   11   How.   165;  Pennoyer  v.  Neff  (1877)   95  U.  S.  7'4- 
*(i904)    122  Wis.  33. 

"Converse  v.   Ayer    (1908)    197   Mass.   443. 
4Bernheimer  v.  Converse  (1907)   206  U.  S.  516. 
•Howarth  v.  Angle  (1900)    162  N.  Y.   179. 
•Howarth  v.  Lombard   (1900)   175  Mass.  570. 
Ti   Wash.  Code  §1511. 

■The  inconsistency  appears  only  where  the  particular  Statute  of  Limitations  applic- 
able is  in  question.     McClaine  v.  Rankin  (1905)    197  U.  S.   154. 

•Flash  v.  Conn  (1883)   109  U.  S.  371;  Matteson  v.  Dent  (1900)   176  U.  S.  520. 
10See  7  Columbia  Law  Review  421,  and  cases  cited. 
"Whitman  v.  Bank  (1900)    17^  U.  S.  559. 


NOTES.  169 

the  stockholder  takes  the  stock,  a  question  of  due  process  under  that 
statute  can  hardly  arise,  for  he  is  deemed  to  assent  to  the  procedure  pre- 
scribed, even,  it  is  submitted,  to  giving  consent  to  jurisdiction.  On  the 
latter  ground,  it  might  be  argued,  the  Minnesota  statute  could  be  reconciled 
with  the  doctrine  of  Pennoyer  v.  Neff.1  But  prior  stockholders  have  been 
held  equally  subject  to  its  provisions,*  and,  as  in  such  a  case  there  is  no 
voluntary  consent,  some  other  explanation  must  be  found,  applicable  to 
both  situations. 

Courts  which  have  held  the  assessments  binding,  reason  from  the  well 
settled  proposition  that  the  members  of  such  corporations,  as  well  as  the 
corporations  themselves,  are  within  the  jurisdiction  of  the  local  court  as 
far  as  is  necessary  for  the  determination  of  the  rights  and  liabilities  of 
the  corporation  and  its  members  among  themselves.12  There  is  no  differ- 
ence in  principle,  it  is  said,  between  the  liability  for  unpaid  subscriptions 
running  to  the  corporation,  and  the  statutory  liability  running  to  creditors. 
That  the  doctrine  of  Pennoyer  v.  Neff1  is  not  impeached  by  assessments 
for  unpaid  subscriptions  is  unquestioned."  But  the  statutory  liability  is 
clearly  not  one  between  the  stockholder  and  the  corporation.14  The  propo- 
sition relied  upon  is,  however,  only  one  aspect  of  a  broader  conception — that, 
in  contemplation  of  law,  a  stockholder  "is  before  the  court  in  all  the  pro- 
ceedings touching  the  body  of  which  he  is  a  member.""  Under  this  rule, 
judgments  against  the  corporation  are  conclusive  against  him;1*  likewise, 
it  would  follow,  insolvency  and  dissolution  proceedings.11  The  manifest 
reason  of  this  principle  applies  to  assessments  upon  the  statutory  liability 
of  the  stockholder,  especially  where  they  are  only  an  incidental  part  of 
the  receivership  proceedings  of  which  he  is  considered  to  have  notice. 

The  result  reached  by  the  weight  of  authority  does  no  substantial  in- 
justice. The  order  of  assessment  did  not  purport  to  be  a  judgment  against 
anyone."  In  an  action  for  the  amount,  the  defendant  might  show  that  he 
was  not  a  stockholder,  or  held  less  stock  than  alleged,  or  might  make  any 
other  defense  personal  to  himself.1*  On  the  other  hand,  in  no  case  could 
he  collaterally  question  the  validity  of  claims  against  the  corporation  ad- 
judged valid,"  except  for  fraud,  for  which  he  may  still  attack  the  order. 
His  only  loss  is  the  opportunity  to  question  the  accuracy  of  the  receiver's 
calculations.  This  he  may  do  in  a  direct  proceeding  in  the  court  of  the 
corporation's  domicile.  Moreover,  he  is  entitled  to  his  share  of  any  excess 
remaining  after  payment  of  debts.  In  view  of  these  considerations  and 
the  practical  necessity  for  a  simple  method  for  the  enforcement  of  stock- 
holders' liability,  it  would  seem  that  the  courts  would  even  be  justified  in 
denying  a  technical  application  of  the  doctrine  of  Pennoyer  v.  Neff,  were  it 
necessary.     Similar  procedure   has  been  supported  in  the   case  of  mutual 

"Howarth  v.  Lombard,  supra;  see  Bernheimer  v.  Converse,  supra;  Converse  v. 
Ayer,  supra;   Straw  etc.  Mfg.  Co.  v.  Kilbourne  etc.  Co.   (1900)    80  Minn.    125. 

"Hawkins  v.  Glenn  (1888)   131  U.  S.  319;  Fish  v.  Smith  (1900)   73  Conn.  377. 

"Cook,   Corp.  §218. 

"Sanger  v.  Upton  (1875)  91  U.  S.  56  at  50;  Hawkins  v.  Glenn,  supra,  at  329; 
Hancock  Natl.  Bk.  v.  Farnum  (1900)    176  U.  S.  640  at  641. 

"Hancock  Natl.  Bk.  v.  Farnum,  supra;  Bissit  v.  Kentucky  etc.  Co.  (1882)  15  Fed. 
353,  and  note;  Glenn  v.  Williams  (1882)  60  Md.  93. 

"Howarth  v.  Angle,  supra,  is  apparently  contra,  but  this  point  was  unnecessary  to 
the  decision. 

"Bernheimer  v.  Converse,  supra,  at  532;  and  see  Gt.  Western  Tel.  Co.  v.  Purdy 
(1895)   162  U.  S.  329.  at  336. 

"Howarth  v.  Lombard,  supra. 
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fire  insurance  companies  under  the  laws  of  Massachusetts,20  and  in  cases 
under  the  national  banking  act  where  the  comptroller  of  the  currency  takes 
the  place  of  the  court,  and,  without  the  presence  of  the  stockholders,  makes 
a  conclusive  assessment.21 


The  Possibility  of  Reverter. — Though  conditional  fees  exist  in  South 
Carolina,  where  the  Statute  De  Donis  is  not  in  force,  and  in  copyholds  in 
England,  where  it  is  inapplicable,1  and  determinable  fees  have,  in  some 
states,  been  judicially  declared  to  exist,2  there  has  been  little  attempt  to 
define  the  nature  of  a  possibility  of  reverter.  Some  courts  apply  the  term 
possibility  of  reverter  indiscriminately  to  a  right  of  entry,3  and  cases  of 
the  latter  sort  as  cited  as  authority  in  cases  of  the  former.4  Clearly,  how- 
ever, the  two  are  distinct,  though  in  many  ways  similarly  treated.  A  right 
of  entry,  said  to  have  been  a  species  of  tenure5 — though  without  authority — is 
certainly  not  today  so  considered,6  but  is  explained  as  a  right  reserved  to 
the  grantor  to  substitute  himself  in  the  feudal  chain,7  and  requires  entry 
to  revest  the  fee.8  Except  in  South  Carolina,  there  is  no  indication  in  this 
country,  even  in  Pennsylvania,9  where  Quia  Emptores  is  probably  not  in 
force,10  that  a  possibility  of  reverter  is  a  kind  of  tenure.  In  South  Caro- 
lina, this  possibility  has  been  compared  to  escheat,11  but  in  the  same  the 
court  asserts  that  it  may  be  released.  It  is  doubtful  whether  a  release 
could  operate  to  advance  a  tenant  one  step  in  the  feudal  chain — such  a 
device,  had  it  existed,  would  have  made  alienation  common  before  Quia 
Emptores.  There  is  no  authority  for  maintaining  that  a  State's  right  of 
escheat  may  be  released.  Cases  apparently  so  holding,12  in  situations  in- 
volving land  held  by  aliens,  seem  to  be  cases  of  waivers  of  particular 
forfeitures  rather  than  releases  of  the  right  of  escheat.  Escheat  is  further 
to  be  distinguished  in  that  some  formality  is  necessary  to  its  complete 
operation.1" 

Whatever  may  have  been  its  origin,  however,  the  possibility  of  reverter 
is  not  an  estate,  and  is  devoid  of  most  of  the  incidents  of  property.  It  is 
generally  held  to  be  neither  alienable  nor  devisable,"  originally  because  of 
the  doctrine  of  maintenance,  applicable  as  well  to  all  possibilities  as  to 
choses  in  action.15    Sheets  v.  Fitzwater™  a  Pennsylvania  case  contra,  seems 

'"Mass.  St.  of  1894  Ch.  522  §49;  Commonwealth  etc.  Ins.  Co.  v.  Wood  (1898)  171 
Mass.  484. 

aU.  S.  Rev.  St.  §5243;  Kennedy  v.  Gibson  (1869)  8  Wall.  498;  Casey  v.  Galli  (1876) 
94  U.  S.  673. 

'Gray,  Perp.   (2nd  Ed.)  §  313;  Pemberton  v.  Barnes,  L,.  R.    [1899]    1   Ch.  544. 

2Gray,   supra  §   38-40. 

'Upington  v.  Corrigan  (1896)  151  N.  Y.  143;  Brattle  Sq.  Ch.  v.  Grant  (Mass. 
1R55)   3  Gray   142,    147-150. 

♦Presbyt.  Ch.  v.  Venable  (1896)  159  111.  215,  citing  Nicoll  v.  N.  Y.  &  E.  R.  R.  Co. 
(1854)    12  N.  Y.   121. 

"Adams  v.   Ore  Co.    (1880)    7  Fed.  634,  638. 

8Doe  d.   Freeman  v.    Bateman    (1818)    2   B.   &   Aid.    168. 

'Gray,   supra,   §   31;   Watkins,   Descents   173. 

8Atty.  Genl.  v.  Merrimack   Co.   (Mass.   i860)    14  Gray   586,   611,   612. 

"See   Sheetz  v.    Fitzwater    (1847)    5   Pa.    St.    126. 

10Cf.  Ingersoll  v.  Sergeant  (1836)  1  Whart.  337;  Wallace  v.  Harmstad  (1863)  44 
Pa.  St.  492;   Gray,  supra,  §  26. 

"Adams  v.   Chaplin   (S.   C.   1832)    1   Hill   Eq.  265. 

12Congr.  Ch.  v.  Morris  (1845)  8  Ala.  182;  Comm.  v.  Heirs  of  Hanbury  (Mass. 
1825)   3  Pick.  224. 

182   Bl.  Com.  244;   Kelly's  Lessee  v.   Greenfield   (Md.   1785)    2  Harr.  &  M.   121. 

"Adams   v.    Chaplin,    supra;   Presbyt.    Ch.    v.    Venable,   supra. 

"Lampet's  Case   (1612)    10  Rep.  46;  People  v.  Society  (U.  S.  1832)   2  Paine  545. 

"(1847)   5  Pa.  St.   126;  accord,  Slegel  v.  Lauer   (1892)    148  Pa.   St.  236. 
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not  to  have  been  well  considered.  It  may  be  questioned  today,  however, 
whether  the  possibility  of  reverter  as  a  possibility  should  be  any  the  less 
disposable  by  will  than  an  executory  devise.  Aside  from  its  invalidity 
under  the  Rule  against  Perpetuities,  an  executory  devise  to  take  effect  on 
the  determination  of  the  fee  might  now  be  devised"  although  as  to  remoteness 
and  uncertainty  it  is  not  to  be  distinguished  from  the  possibility  of  reverter. 
Probably  because  of  the  infrequency  of  the  possibility  of  reverter,  there 
has  been  no  demand  such  as  called  for  the  modification  of  the  law  in  cases 
of  executory  devises.  And,  in  the  cases  which  determined  the  devisability 
of  the  latter  the  possibility  was  less  remote  than  in  the  one  suggsted.18 
By  judicial  construction  of  the  Statute  of  Wills,  a  possibility  of  reverter 
may  now  be  devised  in  England.19  It  has  even  been  doubted  whether  a 
possibility  of  reverter  descends  in  the  true  sense.  A  right  of  entry,  it 
has  been  held,  does  not  properly  descend,  but  passes  to  the  heirs  on  the 
theory  that  they  succeed  to  the  interest  of  the  ancestor  as  representatives, 
there  being  rights  which  survive,  though  they  are  not  descendible  estates.10 
This  theory  of  representation  seems  to  be  the  one  adopted  in  South  Caro- 
lina,21 and,  if  as  is  there  maintained,  the  possibility  of  reverter  is  in  the 
nature  of  an  escheat,  perhaps  this  theory  is  the  only  one  reconcilable  with 
the  modern  notion  of  descent.  The  necessity  for  such  a  theory  appears 
where  by  statute  descendibility  and  devisability  are  convertible  terms." 

Apparently  the  only  method  by  which  a  possibility  of  reverter  may  be 
disposed  of,  is  by  release  to  the  holder  of  the  fee.13  A  right  of  entry  is 
destroyed  by  any  attempted  disposition  of  it  to  a  third  party,**  but  it  does 
not  appear  that  a  possibility  of  reverter  is  so  affected.  Whether  if  the 
heir  acquire  the  fee,  the  possibility  of  reverter  becomes  merged  therein, 
and  their  assignees  acquire  the  whole  fee;  is  a  subject  of  dispute.  In  Doe 
d.  Simpson  v.  Simpson?  where  a  son  took  a  conditional  fee  by  devise,  and 
the  possibility  of  reverter  as  heir,  Tindal,  C.  J.,  said,  "A  fee  simple  and 
a  fee  conditional,  coming  together,  the  fee  conditional  is  merged  therein." 
The  first  statement,  that  a  fee  simple  and  a  conditional  fee  come  together 
is,  of  course,  at  variance  with  the  accepted  notions  of  a  determinable  or 
conditional  fee.28  The  second,  that  a  merger  occurs,  is  denied  by  the  South 
Carolina  courts.27  It  is  true,  as  they  maintain,  that  merger  ordinarily 
occurs  where  two  estates  equal  in  time  come  together  in  the  hands  of 
the  same  person.  The  disappearance  of  a  right  of  entry  when  the  heir 
acquires  the  fee  may  be  explained  on  different  grounds.  It  hardly  fol- 
lows, however,  that,  because  the  rule  of  merger  has  always  been  defined 
in  terms  of  estates  more  familiar  to  the  law,  that  the  possibility  of 
reverter  and  the  determinable  fee  are  necessarily  excluded.  It  would 
seem  more  proper  to  hold  the  possibility  of  reverter  disappears — whether 

"See  Roe  d.  Perry  v.  Jones  (1788)    1  H.  Bl.  30;  S.  C.   (1789)  3  T.  R.  88. 
uCf.  Lampet's  Case,  supra;  Miller  v.    Emens    (1859)    19   N.   Y.   384. 
"Pemberton    v.    Barnes,    supra. 
MUpington  v.  Corrigan,  supra. 
nDeas  v.  Horry   (S.  C.   1834)   2  Hill  Eq.  244. 
aCf.    Upington   v.    Corrigan,    supra. 
^Deas   v.   Horry,   supra. 

"Rice  v.   R.  R.  Co.   (Mass.   1866)    12  Allen    141. 

^(iSsS)  4  Bing.  N.  C.  333,  338;  cf.  Bishop,  etc.  v.  Earl  of  Derby  (1751)  2  Ves. 
Sr.   337.    355- 

^Co.  Litt.  18a;  Fearne,  Cont.  Rem.   (3rd  Am.  Ed.)   i3n,  372n. 
"Adams  v.   Chaplin,   supra. 
B2  Bl.  Com.   178. 
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the   process   be   termed   merger  or  not.     The   denial   of   merger    is   incon- 
sistent with  the  recognition  of  the  effective  operation  of  a  release. 

In  a  recent  South  Carolina  case,  Vaughn  v.  Sanford  (S.  C.  1908)  62 
S.  E.  316,  a  father  had  conveyed  a  conditional  fee  to  a  daughter,  who  died 
after  him  without  issue.  In  defense  to  an  action  by  his  heirs  to  recover 
the  property,  it  was  alleged  that  the  daughter  as  residuary  devisee  had  taken 
the  possibility  of  reverter,  which  merged  with  her  estate  making  it  a  fee 
simple.  The  court  decided  the  case  on  the  short  ground,  however,  that 
the  possibility  of  reverter  is  not  an  estate,  is  neither  descendible  nor  de- 
visable. It  was  further  held  that  had  there  been  an  attempt  to  devise  the 
possibility  specifically,  such  an  attempt  could  not  operate  as  a  release, 
on  the  curious  ground  that  the  moment  of  the  testator's  death,  the  possi- 
bility of  reverter  passed  to  his  heirs,  and  there  was  nothing  left  on  which 
a  release  could  operate.  The  dictum  might  be  more  properly  sustained  on 
the  ground  that  a  release  operates  only  inter  vivos  and  in  praesenti,  and 
cannot  be  put  in  testamentary  form. 


Power  of  a  Receiver  to  Issue  Certificates  in  the  Case  of  Private 
Corporations. — That  courts  of  equity  have  the  power  in  the  case  of  public 
and  quasi-public  corporations,  to  displace  prior  liens  on  the  corporate 
property,  is  a  proposition  which  today  admits  of  no  doubt.1  Whether  this 
power  should  be  extended  to  private  corporations  is,  however,  still  an  open 
question  in  most  jurisdictions,  in  the  determination  of  which  it  is  necessary 
to  ascertain  whether  there  lies  at  the  basis  of  the  doctrine  as  applied  to 
public  corporations  any  rational  principle  which  will  apply  equally  to  pri- 
vate corporations. 

In  two  ways  the  courts  have  permitted  a  receiver  to  displace  prior  liens. 
(1)  Debts  incurred  by  the  corporation  in  the  operation  of  the  road  prior 
to  the  receivership  may  be  made  prior  liens  on  the  income,  and,  if  that 
be  insufficient,  on  the  corpus  of  the  property.*  This  is  confined  solely  to 
public  corporations  because  of  the  public  necessity*  of  continuing  operations, 
and,  before  such  a  debt  will  be  given  priority,  it  must  appear  that  the 
income,  which  should  have  been  applied  to  the  debt,  was  diverted  to  the 
benefit  of  the  lienholders.4  (2)  The  issuance  of  receivers'  certificates  to 
borrow  money  for  the  preservation  of  the  property,  and,  when  necessary, 
for  the  operation  of  the  company."  As  far  as  regards  the  relation  of  the 
receiver  to  the  corporation,  this  method  of  burdening  the  property  differs 
radically  from  the  first.  In  the  first  the  court  merely  determines  the  order 
in  which  the  corporation  shall  pay  its  debts.  In  the  second  the  court  cre- 
ates the  debt  and  places  the  liability  on  the  assets  of  the  corporation.  By 
the  appointment  of  a  receiver  pendente  lite,  a  corporation  is  not  dissolved." 
The  title  to  the  corporate  property  is  not  affected,7  nor  is  the  receiver  an 

*7  Columbia  Law  Review  627;  Wallace  v.  Loomis  (1877)  97  U.  S.   146. 

"Fosdick  v.  Schall  (1878)  99  U.  S.  235;  Wood  v.  The  Guarantee  Trust  Co.  (1888) 
128  U.  S.  416;  contra,  Metropolitan  Trust  Co.  v.  Tonawanda  Val!ey  R.  R.  (1886)  103 
N.  Y.  245. 

'Fidelity  Ins.  Co.  v.  Shenandoah  Iron  Co.  (1889)  42  Fed.  372;  Wood  v.  The 
Guarantee   Trust   Co.,   supra. 

4Gregg  v.  Metropolitan  Trust  Co.,  (1904)  197  U.  S.  183;  but  see  Farmers'  Loan  & 
Trust  Co.  v.  Kansas  City  etc.  R.  R.   (1892)   53  Fed.   182. 

B7  Columbia  L,aw  Review  627. 

•State  v.  Merchant  (1881)  37  Oh.  St.  251;   Beach,  Receivers  §406. 

'Chicago  Union  Bank  v.  Kansas  City  Bank  (1889)    136  U.  S.   233  at   236. 
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agent  of  the  corporation  to  bind  it  by  his  acts  or  contracts.8  But,  since  the 
court  has  taken  the  property  into  its  custody  to  do  all  things  necessary  for  its 
conservation,  the  receiver  of  the  court  becomes,  in  a  sense,  the  representa- 
tive of  the  fund  in  his  hands,  and,  as  such,  may  bind  the  fund.*  Thus  his 
torts  and  contracts  for  operating  expenses  are  not  personal  liabilities  of 
the  receiver,  but  liabilities  of  the  fund.10  There  is,  therefore,  no  reason 
as  between  the  corporation  and  the  receiver  why  he  should  not  have  the 
power  to  bind  the  property  by  receivers'  certificates. 

In  considering  the  power  as  against  the  bondholders  to  displace  prior 
hens,  it  is  to  be  noticed  that  in  the  majority  of  cases  the  courts  find  that 
the  bondholders  are  precluded  from  objecting  because  the  mortgage  trus- 
tee, as  their  representative,  has  consented  to  the  issuance  of  certificates.11 
In  the  absence  of  express  authority  given  the  trustee  in  the  bond  and  mort- 
gage, it  is  difficult  to  understand  how  his  consent  in  such  a  matter  can 
affect  the  bondholders.  The  trustee  has  no  power  to  encumber  the  trust 
property  by  an  agreement  out  of  the  court,1*  and,  save  for  practical  considera- 
tions, there  is  no  reason  why  he  should  be  allowed  to  do  so  by  an  agree- 
ment in  court.1*  Owing,  however,  to  the  difficulty  of  getting  the  bond- 
holders before  the  court  and  the  necessity  that  immediate  steps  be  taken 
to  raise  money  for  the  preservation  of  the  property  and  the  continuance 
of  the  business,  the  court  seems  justified  in  inferring  that  a  bondholder 
impliedly  assents  to  the  trustee's  acting  in  his  interests  in  all  matters  con- 
nected with  the  winding  up  of  the  corporation.  But  the  courts  have  also 
authorized  the  issuance  of  certificates  when  the  trustee's  consent  could  not 
be  obtained."  This  power  cannot  be  supported  on  any  logical  principle. 
It  is  true  that  the  necessary  incidental  expenses  of  a  receiver  have  priority 
over  all  other  claims,"  but  the  principle  applicable  here  is  similar  to  that 
principle  which  requires  that  the  expenses  of  executing  a  trust  be  paid  from 
the  trust  fund  before  its  distribution.  Such  a  power  to  impair  the  obliga- 
tion of  contracts  can  be  supported  only  on  grounds  of  public  necessity. 

The  issuance  of  certificates  in  order  to  keep  a  company  in  operation 
has  never  been  sanctioned  in  the  case  of  private  corporations  unless  the 
prior  mortgagees  and  bondholders  consent,1"  and  where  necessary  to  pre- 
serve the  mortgaged  property,  there  is  a  tendency  to  require  more  than 
the  constructive  assent  of  the  mortgage  trustee."  But  some  courts  have 
permitted  certificates  to  issue  without  consent  when  necessary  to  preserve 
the  property.18    Thus  in  a  recent  case  decided  by  the  Court  of  Chancery 

»Godf rey  v.  Ohio  etc.  Ry.  Co.  (1888)  116  Ind.  30;  Heath  v.  The  Missouri  etc.  R.  R. 
Co.  (1884)   83  Mo.  617. 

•Vanderbilt  v.  The   Central  R.  R.    (1887)   43  N.  J.  Eq.  669. 

"Vanderbilt  v.  The  Central  R.  R.,  supra;  Anderson  v.  Condict   (1899)   93   Fed.  349. 

"Kent  v.  Canal  Co.  (1891)    144  U.  S.  75- 

"Hollister  v.   Stewart   (1889)    11 1   N.  Y.   644. 

"Duncan  v.  Mobile  etc.  R.  R.  (1876)  2  Woods  542;  see  Beach,  Receivers  §§393, 
394- 

"Meyer  v.  Johnston  (1875)  53  Ala.  237;  semble,  Vilas  v.  Page  (1887)  106  N.  Y. 
439- 

"Howe  v.  Harding  (1890)  76  Tex.  17;  see  Hooper  v.  Central  Trust  Co.  (1895)  81 
Md.  559  at  591. 

"International  Trust  Co.  v.  Decker  Bros.  (1907)  152  Fed.  78;  U.  S.  Investment 
Co.  v.  Portland  Hospital  (1902)  40  Ore.  523;  Belknap  Savings  Bank  v.  Lamar  etc.  Co. 
(1901)   28  Colo.  326. 

"Fidelity  Ins.  Co.  v.  Roanoke  Iron  Co.  (1895)  68  Fed.  623;  Farmers'  Loan  & 
Trust  Co.  v.  Grape  Creek  Coal  Co.  (1892)  50  Fed.  481;  Belknap  Savings  Bank  v. 
Lamar  etc.  Co.,  supra. 

"Karn  v.  Hickson  &  Rorei  Iron  Co.  (1890)  86  Va.  754;  Porch  v.  Agnew  Co.  (N.  J. 
1904)   57  Atl.   546. 
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of  New  Jersey,  it  was  held  that  a  receiver  might  issue  certificates,  the  mort- 
gage trustee  assenting,  to  pay  insurance  premiums  and  also,  the  mortgage 
trustee  objecting,  to  pay  interest  on  a  mortgage  about  to  be  foreclosed. 
Lock  port  Felt  Co.  v.  The  Box  Board  Co.  (N.  J.  1008)  70  Atl.  080.  The 
same  reasons  of  practical  necessity,  it  is  submitted,  require  that  the  trustee 
should  represent  the  bondholders  in  the  case  of  private,  as  well  as  in  the 
case  of  public,  corporations,  with  this  difference ;  when  an  individual  buys 
the  bond  of  a  public  corporation  he  realizes  that  the  needs  of  the  public 
will  require  its  continuous  operation,  and  the  trustee's  authority  to  consent 
to  the  borrowing  of  money  for  this  purpose  may  be  implied;"  but  in  the 
case  of  private  corporations  it  would  be  unjust  to  imply  such  extensive 
authority,  and  his  power  to  bind  the  bondholders  should  be  restricted  to 
those  cases  where  the  displacement  of  prior  liens  is  necessary  to  preserve 
the  property,  and,  since  the  interests  of  creditors  alone  are  at  stake,  and 
no  public  interest,  the  court  has  no  right  to  substitute  its  judgment  for 
that  of  the  lienholders  or  their  representative. 


Rights  in  the  Foreshore. — Upon  the  nature  of  the  ownership  of  the 
foreshore  must  largely  depend  the  nature  and  extent  of  rights  therein. 
In  England,  the  prima  facie  title  is  conceived  to  be  in  the  Crown,  and 
although  the  origin  of  this  conception  has  been  viewed  with  suspicion1 
and  its  soundness  severely  questioned,*  it  has  largely  determined  the  fore- 
shore rights.  This  proprietary  interest  in  the  Crown,  the  jus  privatum, 
is  subject  to  the  public  right,*  the  jus  publicum,  which  comprehends  the 
right  of  navigation  and  fishing  and  rights  incidental  thereto  such  as 
anchorage  for  a  reasonable  time  and  passage  along  the  shore  within 
reasonable  limits.*  That  it  did  not  include  the  right  of  bathing  or  un- 
restricted passage  along  the  shore  was  established  in  Blundell  v.  Catterall.1 
That  the  right  of  fowling  is  not  a  part  of  the  jus  publicum  has  been  held 
within  the  past  year.8 

In  the  United  States  the  property  status  of  the  foreshore  is  difficult 
to  determine.  In  Massachusetts  by  the  Ordinance  of  1647  the  upland  owner 
takes  the  fee  with  reservation  to  the  public  of  the  rights  of  navigation, 
fishing  and  fowling,  but  not  of  bathing.7  The  law  of  Maine  is  based  upon 
the  same  Ordinance,  while  in  Washington  the  fee  is  in  the  upland  owner 
by  constitutional  provision.  Where  the  matter  has  been  judicially  deter- 
mined, as  has  been  done  in  the  majority  of  the  states,  it  has  been  gen- 
erally held  that  the  title  does  not  pass  to  the  upland  owners,  but  remains 
in  the  state*.  The  general  tendency  appears  to  be  to  give  the  greatest 
possible  beneficial  enjoyment  of  the  foreshore,  although  differing  concep- 
tions of  the  nature  of  the  State's  ownership  have  been  taken,  materially 
affecting  the   extent   of  public   rights.     Concerning   the    State's   title   there 

"International  Trust  Co.  v.  Decker  Bros.,  supra. 

1Farnham,   Waters  and  Water  Courses,    182. 

2Moore,  Foreshore  and  Sea  Shore  (3rd  Ed.)    181-668. 

'Parmenter  v.  Atty.  Gen.  (181 1)   10  Price  378. 

4Fitzhardringe  v.  Purcell   (1908)   77  L.  J.  520. 

"(1821)    s  B.  &  Aid.  268. 

•Brinckman  v.   Matly  L.   R.    [1904]    2   Ch.   213. 

7Buller  v.  Atty.  Genl.   (1907)    195  Mass.  79. 

8Farnham,  Waters  and  Water  Courses,  209.  To  this  rule,  Pennsylvania  and  Dela- 
ware are  the  most  notable  exceptions.  Tinicum  Fishing  Co.  ;'.  Carter  (1869)  61  Penn. 
St.  21;  Hartly  &  Hollinsworth  Co.  v.  Paschall  (1882)   5  Del.  Ch.  435. 
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seem  to  be  two  main  theories:  (i)  that  the  State  has  succeeded  to  both 
the  jus  privatum  of  the  King  and  the  governmental  powers  of  Parliament 
over  the  jus  publicum;  (2)  that  the  jus  privatum  is  held  by  the  State  in 
trust  for  the  use  of  a  sovereign  people,  a  trust  which  the  State  can  no 
more  rid  itself  of  than  the  police  power.* 

From  the  first  theory  it  follows,  provided  there  are  no  State  constitu- 
tional objections,  that  the  State  may  treat  the  land  as  a  private  owner 
and  grant  it  for  a  private  purpose,  thus  extinguishing  all  public  rights.10 
From  the  second,  it  follows  that  the  State  cannot  extinguish  the  public 
right  by  a  grant  for  a  private  purpose  though  it  may  grant  for  a  public 
purpose.11  If  the  legislature  grants  the  foreshore  for  a  private  purpose, 
such  a  grant  is  merely  a  license,  and  may  be  revoked  at  any  time.'  It 
would  seem  that  the  legislature  might  determine  at  its  discretion  to 
what  particular  public  use  the  foreshore  may  be  put.  Under  such  a  theory 
it  is  but  natural  that  the  conception  of  public  rights  should  broaden  to 
include  rights  other  than  navigation  and  fishing.  The  right  to  bathe  has 
been  frequently  referred  to  in  American  decisions  as  a  public  right," 
while  it  has  been  broadly  stated  that  the  foreshore  is  subject  to  all  reason- 
able public  uses.1* 

These  conceptions  have  also  materially  influenced  the  development  of 
the  rights  of  the  upland  owner,  particularly  the  right  of  wharfing  out. 
Under  either  theory  it  is  possible  to  regard  an  unlicensed  wharf  as  a  pur- 
presture,"  but  where  the  idea  obtains  that  the  foreshore  is  primarily  for 
public  use  it  is  much  less  likely  that  such  a  doctrine  will  be  enforced. 
Wharves  being  necessary  and  appropriate  for  the  full  enjoyment  of  naviga- 
tion, the  use  of  the  foreshore  for  that  purpose  was  permitted  to  the 
upland  owner"  until  finally  by  usage,  embodied  in  the  law,  he  acquired  an 
easement."  Such  an  easement,  once  given,  could  not,  upon  strict  principle, 
be  taken  for  any  purpose  without  compensation."  But  New  York,  follow- 
ing out  the  general  scheme  of  subjecting  the  foreshore  to  the  most  bene- 
ficial public  use,  qualifies  the  right  of  access  by  the  right  of  the  State  to 
devote  the  foreshore  to  a  public  use,"  likewise,  it  would  seem,  the  right 
to  wharf  out. 

In  Smith  v.  Brookhaven,"  the  courts  of  New  York  appear  to  have  been 
guided  by  the  broad  trust  theory.  The  town  of  Brookhaven,  holding  fore- 
shore lands  by  crown  grant,  sued  in  trespass  an  upland  owner  who  had 
built  his  wharf  thereon.  The  court  overturning  the  whole  theory  of 
private  ownership  in  the  foreshore,  sustained  the  upland  owner's  rights 
on  the  ground  that  the  accustomed  exercise  by  property  owners  of  inci- 

"Illinois  Central  R.  R.  v.  111.  (1892)   146  U.  S.  387. 

10Langdon  v.  Mayor  of  N.  Y.  (1883)  93  N.  Y.  129,  at  154;  Stevens  v.  Paterson, 
etc.  R.  R.  Co.,  post. 

"Arnold  v.  Mundy  (1821)  6  N.  J.  L.  1 ;  Cox  v.  State  (1895)  '44  N.  Y.  396,  at  405; 
111.  Central  R.  R.  v.  111.  (1892)   146  U.  S.  387,  at  453. 

"See  note  8  I/.  R.  A.  n.  s.   1047. 

"Comrn.  v.  Roxbury  (1857)  9  Gray  451,  at  483.  See  also  Ainsworth  v.  Munoskong 
etc.  Club  (1908)  Central  L.  J.  400. 

"People  v.  Vanderbilt  (1863)  23  N.  Y.  287;  Cobb  v.  Commrs.  of  Lincoln  Park 
(1903)   202  111.  427. 

"•Stevens  v.  Paterson  etc.  R.  R.  Co.  (1870)  34  N.  J.  L.  532,  regarding  the  upland 
owner's  right   as  a  license  subject  to   revocation   by   the   legislature. 

"For  a  discussion  of  the  nature  of  the  right  to  wharf  out,  see  7  Columbia  Law 
Review  4:2. 

"Yates  v.   Milwaukee    (1870)    10  Wall.  497. 

"Rumsey  v.  N.  Y.  &  N.  E.  R.  R.  (1892)  133  N.  Y.  79;  Sage  v.  Mayor  (1897)  154 
N.  Y.  61. 

"(1907)   118  N.  Y.  174. 
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dental  rights  in  property  held  by  the  state  for  the  sovereign  people  had 
become  a  common  right.  It  further  declared  that  such  rights  are  subject 
to  the  rights  of  the  public.  Recently  the  courts  of  the  same  jurisdiction 
have  been  called  upon  to  apply  the  latter  proposition.  In  Barnes  v.  Mid- 
land Ry.  Terminal  Co.  (1908)  40  N.  Y.  L.  J.  927,  the  plaintiff  contended 
for  the  public  right  to  pass  along  the  shore  which  had  been  obstructed, 
though  unnecessarily,  by  the  wharf  of  an  upland  owner.  The  right  of 
passage  was  upheld  as  incidental  to  the  rights  of  fishing,  boating  and  bath- 
ing. The  court  intimates  that,  had  the  wharf  necessarily  been  of  such  a 
character  as  to  obstruct  the  right  claimed,  it  would  have  reached  a  decision 
by  balancing  the  reasonableness  of  the  conflicting  rights.  The  decision 
is  professedly  in  line  with  the  Brookhaven  case  and  well  illustrates  the 
influence  that  the  trust  conception  of  the  ownership  of  the  foreshore  has  ex- 
erted in  enlarging  the  old  common  law  idea  of  the  extent  of  both  public 
and  private  foreshore  rights. 
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Norman  S.  Goetz,  Editor-in-Charge. 

Carriers — Duty  to  Receive  and  Transport  Passengers. — The  defendant, 
organized  under  Ch.  175  §§  6646-6659  Comp.  Laws  of  Mich,  and  duly 
licensed,  was  engaged  solely  in  transporting  people  to  its  private  pleasure 
grounds.  It  issued  a  ticket  to  the  plaintiff  reserving  the  right  to  reject 
any  one  deemed  objectionable.  The  plaintiff  was  refused  passage  for  prior 
ill-behavior  and  later  brought  suit.  Held,  the  defendant  was  not  a  com- 
mon carrier  and  furthermore  its  tickets  were  but  revocable  licenses. 
Meisner  v.  Detroit  etc.  Ferry  Co.  (Mich.  1908)   118  N.  W.  14. 

To  establish  that  a  company  is  a  common  carrier  it  must  be  proven  that 
it  is  regularly  engaged  in  a  public  business,  Murch  v.  The  R.  R.  Co.  (1854) 
29  N.  H.  9,  and  that  it  holds  itself  out  to  the  public  as  such.  Elkins  v. 
Boston  R.  R.  Co.  (1851)  23  N.  H.  275.  In  the  principal  case  there  was 
no  holding  out  as  a  common  carrier  of  passengers.  It  was  a  private  enter- 
prise, cf.  Wood  v.  Leadbitter  (1845)  13  M.  &  W.  837,  not  a  public  ferry. 
See  Greer  v.  Haugabook  (1874)  47  Ga.  282.  The  license  required  in  the 
Michigan  statutes,  seems  to  have  been  demanded  under  the  police  power 
rather  than  as  an  operative  franchise.  If  an  operative  franchise  had  been 
necessary,  its  effect,  irrespective  of  the  holding  out,  as  determining  the 
public  service  nature  of  the  corporation,  appears  never  to  have  been  de- 
cided. If  it  were  a  public  ferry  any  one  could  for  valid  cause  be  excluded, 
Barney  v.  Steamboat  Co.  (1876)  67  N.  Y.  301,  or  expelled;  Thurston  v. 
U.  P.  R.  R.  (1877)  4  Dill  321;  but  actions  on  former  occasions  would  not 
afford  a  valid  excuse  for  subsequent  exclusion  or  expulsion.  Ford  v.  East 
La.  R.  Co.  (1903)  no  La.  414.  In  the  principal  case,  however,  the  com- 
pany not  being  a  common  carrier,  the  tickets  were  mere  revocable  licenses 
like  theatre  tickets;  People  v.  Flynn  (1907)  189  N.  Y.  180;  and  conse- 
quently the  exclusion  was  justified.  The  principal  case  seems  sound  in 
both  holdings. 

Constitutional  Law — Due  Process — Self-Incrimination. — On  appeal 
from  a  conviction  in  a  State  court,  the  defendant  alleged  that  he  had  been 
denied  due  process  in  being  compelled  to  incriminate  himself^  Held,  the 
conviction  was  valid.  Twining  v.  New  Jersey  ( 1908)  29  Sup.  "Ct.  Rep.  14. 
Beyond  declaring  "due  process  of  law"  equivalent  to  "the  law  of  the 
land"  guaranteed  by  Magna  Charta,  Murray's  Lessee  et  al.  v.  Hoboken  etc. 
Co.  (1855)  18  How.  272,  276,  the  U.  S.  Supreme  Court  has  not  attempted 
a  final  definition  of  the  phrase.  Davidson  v.  New  Orleans  (1877)  96  U.  S. 
97,  104.  Its  decisions,  however,  indicate  an  intention  to  limit  its  scope 
to  only  those  principles  of  free  government  which  are  fundamental.  In  re 
Kemmler  (1889)  136  U.  S.  436,  448;  Holden  v.  Hardy  (1897)  169  U.  S. 
336,  389;  West  v.  Louisiana  (1903)  194  U.  S.  258,  263.  In  determining 
what  are  such  principles,  evidence  of  settled  usage  in  England  and  in  this 
country  is  relevant,  Hallinger  v.  Davis  (1892)  146  U.  S.  314,  320,  but  not 
conclusive.  Brown  v.  New  Jersey  (1899)  175  U.  S.  172,  175.  In  a  criminal 
trial,  all  requirements  of  the  clause  are  satisfied  if  there  is  notice,  a  court 
of  competent  jurisdiction,  and  an  opportunity  to  be  heard.  Pennoyer  v. 
Neff  (1877)  95  U.  S.  714,  733;  Louisville  etc.  R.  R.  Co.  v.  Schmidt  (1899) 
177  U.  S.  236.  Neither  indictment  by  grand  jury,  Hurtado  v.  California 
(1883)  no  U.  S.  516,  nor  trial  by  a  petit  jury  is  essential,  Hallinger  v. 
Davis,  supra,  nor,  it  would  seem,  is  the  privilege  against  self-incrimi- 
nation. But  see  State  v.  Height  (1902)  117  la.  650.  Cf.  Wigmore, 
Ev.  Ill,  3102,  n.  2.  The  maxim,  "Nemo  tenetur  seipsum  accusare,"  grew 
out  of  the  opposition  to  Ecclesiastical  methods  of  procedure,  and  crept 
into  the  common  law  courts  during  the  reign  of  Charles  I.  Wigmore, 
Ev.  §  2250.  It  has  no  place  in  other  legal  systems,  and  although  contained 
in  every  State  constitution  except  those  of  New  Jersey  and  Iowa,  cannot 
be  regarded  either  in  its  historical  origin,  or  in  its  essential  character,  as 
more  than  a  conservative  and  expedient   rule  of  judicial  conduct.    Wig- 
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more,  Ev.  §  2251.  The  principal  case  is  undoubtedly  sound  in  denying 
to  the  maxim  the  protection  of  the  Fourteenth  Amendment. 

Constitutional  Law— Suits  Against  the  State— Dual  Capacity  of  a 
State.— A  corporation  of  a  sister  State,  alleging  that  a  trust  was  created 
by  a  statute  providing  for  the  appointment  of  a  commission  to  wind  up  the 
State  Dispensary,  brought  suit  in  the  Federal  courts  for  the  determination 
of  its  claim  and  to  compel  payment  thereof.  Held,  since  this  was  not  a 
suit  against  the  State,  jurisdiction  should  be  retained.  Murray  v.  Wil- 
son Distilling  Co.  (1008)  164  Fed.  1.     See  Notes,  p.  165. 

Corporations— Non-Resident  Stockholders— Enforcement  of  Statutory 
Liability. — The  receiver  of  a  bankrupt  Minnesota  corporation  brought  suit 
against  a  Wisconsin  stockholder  under  a  Minnesota  statute  providing  that, 
in  a  receivership  proceeding,  if  the  assets  of  the  corporation  are  insufficient 
to  pay  its  debts,  the  courts  shall  levy  an  assessment  on  all  the  stockholders, 
and  authorizing  the  receiver  to  prosecute  actions  therefor,  whether  a  stock- 
holder be  within  or  without  the  state.  Held,  the  enforcement  of  the  stock- 
holder's liability  should  be  denied.  Converse  v.  Hamilton  (Wis.  1008)  118 
N.  W.  190.     See  Notes,  p.  168. 

Courts — Effect  of  Overruling  Decision. — Under  the  construction  of  the 
language  of  a  will,  by  the  courts,  at  the  time  of  the  testator's  death,  the 
devisees  had  an  estate  in  fee,  which  they  mortgaged  to  the  defendants. 
The  effect  of  subsequent  decisions  was  to  deny  them  such  an  interest. 
Held,  the  subsequent  decisions  could  not  affect  the  right  of  the  devisees 
and  defendant  mortgagee.  Hood  v.  Pennsylvania  Society  to  Protect  Chil- 
dren (Pa.  1908)  70  Atl.  845.     See  Notes,  p.  163. 

Criminal  Law — Larceny — Possession  of  Goods. — The  defendant  was  in- 
dicted for  stealing  a  pocket-book.  Held,  the  presumption  of  ownership 
arising  from  possession  was  not  sufficient  to  overcome  the  presumption  of 
innocence.    State  v.  James  (Mo.  1908)  113  S.  W.  232. 

The  principal  case  accepts  literally  East's  definition  that  larceny  is  a 
feloneous  taking  of  personal  goods,  without  the  consent  of  the  owner. 
2  East  P.  C.  524.  The  court,  however,  seems  misled  in  applying  the  defini- 
tion. Possession  has  always  answered  for  a  right  of  property  against  all 
save  one  entitled  to  immediate  possession.  Commonwealth  v.  Butts  (1878) 
124  Mass.  449.  Thus,  a  bailee  may  sue  in  trover,  Bowen  v.  Fenner  (N.  Y. 
1863)  40  Barb.  383,  and  in  an  indictment  alleging  property  in  X,  proof 
that  X  had  possession  and  control  is  sufficient,  even  though  he  admittedly 
is  not  the  real  owner.  State  v.  Allen  (1889)  103  N.  C.  433.  Though  prop- 
erty may  not  be  stolen  from  a  mere  custodian,  State  v.  Jenkins  (1878)  78 
N.  C.  478,  a  defendant  could  be  convicted  for  stealing  goods  from  one 
who  was  himself  a  thief.  Commonwealth  v.  Finn  (1871)  108  Mass.  466; 
Ward  v.  People  (N.  Y.  1842)  3  Hill.  395.  In  the  principal  case  the  alle- 
gation of  the  possession  of  the  pocket-book  would  seem  sufficient,  especially 
since  possession  suffices  as  a  matter  of  substantive  law  and  the  question- 
able doctrine  of  conflicting  presumptions  appears  to  be  entirely  inapplicable. 
If  the  principal  case  were  accepted,  it  might  become  impossible  to  convict 
one  of  stealing  from  a  bailee. 

Criminal  Law — Presence  of  Accused  at  Trial. — The  defendant,  indicted 
for  murder,  and  on  bond,  voluntarily  absented  himself  during  the  rendition 
of  the  verdict.  Held,  the  accused  could  not  waive  his  right  to  be  present 
at  that  time,  in  a  capital  felony  case,  either  expressly  or  constructively. 
Sherrod  v.  State  (Miss.  1908)  47  So.  554. 

At  common  law  the  defendant's  presence  was  imperative  in  all  cases 
of  treason  and  felony,  i.  e.,  those  involving  life  or  member  of  the  accused, 
Rex  v.  Ladsingham  (1671)  T.  Raymd.  193,  and  this  right  of  presence  was 
incapable  of  waiver  by  the  accused.  The  rule  is  still  applied  in  all  felony 
cases  in  some  jurisdictions.  State  v.  Hurlburt  (Conn.  1784)  1  Root  90; 
Prine  v.  Comw.  (1851)  18  Pa.  St.  103;  and  see  Lewis  v.  U.  S.  (1892)  146 
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U.  S.  370.  This  may  have  been  due  to  the  court's  requiring  the  defendant's 
person  for  purposes  of  punishment,  or  to  a  desire  to  safeguard  the  de- 
fendant's rights,  e.  g.,  of  polling  the  jury  and  making  proper  objections 
to  the  recording  of  the  verdict,  etc.,  at  a  time  when  his  incarceration 
deprived  him  of  the  ability  to  act  for  himself.  Price  v.  State  (1858)  36 
Miss.  531.  In  some  jurisdictions,  the  necessity  is  statutory,  and  in  such 
cases,  the  defendant's  presence  is  required  either  as  a  public  right,  Hopt  v. 
Utah  (1883)  no  U.  S.  574,  or  as  essential  to  the  jurisdiction  of  the  court, 
Maurer  v.  People  (1870)  43  N.  Y.  1,  in  which  events  a  waiver  is  ineffectual. 
A  subsequent  limitation  in  some  jurisdictions  of  the  privilege  of  waiver 
to  cases  of  capital  felonies,  State  v.  Kelly  (1887)  97  N.  Car.  404;  Lynch  v. 
Com.  (1878)  88  Pa.  St.  189,  favors  the  second  view  mentioned  above, 
these  cases  alone  being  ordinarily  non-bailable  at  common  law.  Fight 
v.  State  (1836)  7  Oh.  181.  And  in  all  such  cases,  the  proper  administra- 
tion of  justice  has  apparently  demanded  the  right  of  waiver  in  order  10 
prevent  the  accused  from  rendering  ineffectual  a  trial  proper  in  all  other 
respects.  Fight  v.  State,  supra;  Comw.  v.  McCarthy  (1895)  163  Mass. 
458;  Robson  v.  State  (1889)  83  Ga.  166;  contra,  Sneed  v.  State  (1843)  5 
Ark.  431.  Upon  these  grounds,  however,  it  would  follow  theoretically 
that  a  defendant  in  a  capital  felony  case,  once  admitted  to  bail,  should 
be  privileged  to  waive  his  right  of  presence.  See  Jackson  v.  State  (1887) 
49  N.  J.  L.  252;  Prine  v.  State,  supra.  The  principal  case,  though  illustrat- 
ing the  danger  of  adhering  to  the  rule  when  the  defendant  is  on  bail, 
instances  the  force  of  the  rules  in  favorem  vita,  and  is  correctly  decided 
upon  authority. 

Equity — Equitable  Conversion — Attachment. — Plaintiff  sues  to  clear 
certain  land  of  a  lien,  under  a  judgment  against  him,  secured  shortly  before 
the  death  of  his  father  who  had  devised  the  land  to  his  widow  for  life, 
then  to  be  sold  and  proceeds  divided  among  the  heirs.  Held,  since  the 
interest  of  plaintiff,  a  distributee,  was  personalty,  it  was  not  subject  to  levy. 
Beaver  v.  Ross  (la.  1908)  118  N.  W.  287. 

Realty  directed  by  will  to  be  sold  and  the  proceeds  distributed  is  by  the 
principle  of  equitable  conversion  regarded  as  personalty  with  reference  to 
all  claims  under  or  through  the  will,  3  Pomeroy  (3rd  Ed.)  1166,  even 
when  the  legal  title  does  not  vest  in  executors  as  trustees.  Ebey  v.  Adams 
(1800)  135  111.  80.  The  equitable  conversion  takes  place  at  the  date  of 
testator's  death  even  though,  by  weight  of  authority,  the  sale  be  directed 
to  be  made  at  some  later  time,  McClure's  Appeal  (1872)  72  Pa.  St.  414; 
High  v.  Worley  (1858)  33  Ala.  196;  Snell  v.  Tuttle  (N.'Y.  1887)  44  Hun 
324;  but  see  Moncrief  v.  Ross  (1872)  50  N.  Y.  431;  if  the  time  will  surely 
arrive.  Boshart  v.  Evans  (Pa.  1840)  5  Whart.  551,  561.  For  the  principle 
of  equitable  conversion  rests  on  the  distributee's  right  to  secure  an  actual 
conversion,  which  accrues  at  the  testator's  death,  though  not  then  enforce- 
able. See  19  Harv.  Law  Review  321.  Of  the  statements  that  the  equitable 
conversion  does  not  occur  till  the  date  when  the  sale  was  directed  to  be 
made,  some  rest  on  a  confusion  of  equitable  with  actual  conversion,  see 
Richey  v.  Johnston  (1846)  30  Oh.  St.  288,  293,  and  others  are  mere  dicta. 
See  Savage  v.  Burnham  (1858)  17  N.  Y.  561  at  569.  Plaintiff's  interest 
as  distributee  was  therefore  at  no  time  attachable  as  realty.  See  Hunter  v. 
Anderson  (1893)  152  Pa.  St.  386;  Baker  v.  Copenbarger  (1853)  15  111.  103. 
His  interest  as  heir  after  his  mother's  death  and  before  sale  of  the  prop- 
erty was  not  attachable,  since  it  consisted  of  the  bare  legal  title  with  no 
beneficial  interest.  Freeman,  Executions  (3rd  Ed.)  173.  And  although 
the  interest  of  the  holder  of  the  bare  legal  title  who  also  has  some 
beneficial  interest  in  the  land  may  be  attached,  Drysdale's  Appeal  (1850) 
15  Pa.  St.  457,  the  plaintiff's  interest  as  distributee  not  being  an  interest 
in  realty  adds  nothing  to  the  naked  title  and  the  ruling  of  the  court  seems 
sound.     See  Allison  v.  Wilson's  Ex'rs   (Pa.  1825)    13  Serg.  &  R.  330,  333. 

Evidence — Presumptions — Reasonable  Doubt  in  Civil  Cases. — In  an 
action  on  an  insurance  policy,  not  indemnifying  against  death  by   suicide, 
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the  defendant  pleaded  in  defense  the  insured's  suicide.  Held,  to  overcome 
the  presumption  against  self  murder,  there  should  be  evidence  beyond  a 
reasonable  doubt.  Almond  v.  Modern  Woodmen  of  America  (Kan.  1908) 
113  S.  W.  696. 

The  opinion  is  unclear  as  to  whether  an  application  of  the  "reasonable 
doubt"  rule  is  necessary  to  overcome  the  presumption  against  suicide,  or  be- 
cause the  allegation  of  suicide  involves  a  criminal  charge  which  even  in  a  civil 
case  requires  such  proof.  The  necessity  of  evidence  beyond  a  reasonable 
doubt  has  been  held  to  apply  in  defenses  to  actions  of  slander  for  accusing 
the  plaintiff  of  a  crime,  Clark  v.  Dibble  (N.  Y.  1837)  16  Wend.  601; 
Wonderly  v.  Nokes  (Ind.  1847)  8  Blackf.  589,  and  in  divorce  cases  where 
adultery  was  charged:  Berckmans  v.  Berckmans  (1864)  17  N.  J.  Eq. 
453:  though  there  is  much  authority  contra.  Matthews  v.  Huntley  (1838) 
9  N.  H.  146;  Kincade  v.  Bradshaw  (N.  C.  1824)  3  Hawkes  63;  Ellis  v. 
Buzzell  (1872)  60  Me.  209.  Generally,  however,  where  acts  punishable 
criminally  are  set  up  as  a  defense  to  insurance  policies,  the  "reasonable 
doubt"  rule  is  inapplicable.  A  preponderance  of  testimony  will  entitle  a 
recovery,  and  under  this  view  the  principal  case  cannot  be  supported. 
Schmidt  v.  N.  Y.  etc.  Insurance  Co.  (Mass.  1854)  1  Gray  529;  Kane  v. 
Hibernia  Ins.  Co.  (1877)  39  N.  J.  L.  697;  Agen  v.  Mctrop.  Life  Ins.  Co.  (1900) 
105  Wis.  217;  Home  Benefit  Association  v.  Sargent,  (1892)  142  U.  S.  691. 
Even  if  the  "reasonable  doubt"  rule  was  resorted  to,  in  order  to  overcome 
the  presumption  against  suicide,  the  decision  is  unusual.  In  civil  cases, 
ordinarily  a  presumption  only  stands  in  lieu  of  proof  and  once  challenged 
the  issue  is  determined  by  a  preponderance  of  testimony.  Ala.  Gt.  So.  R.  R. 
Co.  v.  Taylor  (1900)  129  Ala.  238;  Wigmore  Ev.  §  §  2490-2492.  The  pre- 
sumption of  legitimacy,  however,  on  grounds  of  policy,  can  only  be  over- 
come by  evidence  sufficient  to  convince  beyond  a  reasonable  doubt.  Phillips 
v.  Allen  (Mass.  1861)  2  Allen  453;  Orthwein  v.  Thomas  (1889)  127  111.  554. 
The  position  of  the  court  may,  perhaps,  be  explained  if  because  of  its 
opposition  to  insurance  companies'  frequent  pleas  of  suicide,  as  a  defense,  it 
makes  the  presumption  against  suicide  analogous  to  that  of  legitimacy  and 
requires  proof  beyond  a  reasonable  doubt.  This  however  is  nothing  short 
of  judicial  legislation. 

Executors  and  Administrators — Executor's  Title — Undisposed  of  Resi- 
due.— A  will  gave  unequal  specific  legacies  to  the  executors.  There  was 
no  gift  of  the  residue  and  no  next  of  kin  appeared.  Held,  the  surviving 
executor  takes  the  residuary  personal  estate,  beneficially,  and  not  as  trustee 
for  the  Crown.     Atty.  Gen.  v.  leffreys  (1008)  70  L.  J.  Ch.  Div.  685. 

At  common  law  title  to  personalty  not  otherwise  disposed  of,  vested 
in  the  executor  for  his  own  benefit,  but  this  result  being,  as  was  supposed, 
not  intended  by  the  testator,  equity  considered  many  circumstances  as 
indicative  of  an  intention  that  the  executor  was  merely  a  trustee  for 
the  next  of  kin.  Foster  v.  Munt  (1687)  1  Vern  473,  note;  Farrington  v. 
Knightly  (1719)  1  Peere  Williams  545,  note;  Lowndes  Legacies,  p.  249 
et  seq.  Although  the  Act  of  I  William  IV  c.  40,  recognized  the  equitable 
exceptions  as  the  rule  and  provided  that  the  fundamental  presumption  is 
that  the  executor  holds  title  for  the  benefit  of  the  next  of  kin,  it  pre- 
served the  rights  of  the  executor  under  the  common  law  when  no  next  of 
kin  appeared.  Read  v.  Steadman  (1859)  26  Beav.  493;  In  re  Bacon's  Will 
(1866)  31  Ch.  Div.  460.  The  principal  case  was  therefore  rightly  decided 
since  unequal  legacies  to  executors  are  not  sufficient  to  overcome  the  com- 
mon law  presumption  of  absolute  title  in  the  executors.  Dacre  v.  Patrick- 
son  (i860)  1  Drew  &  Sm.  182.  Had  that  presumption  been  overcome, 
the  question  would  then  have  become  one  of  disposal  of  trust  property 
upon  failure  of  the  trust,  and  it  has  been  uniformly  held  in  England  that 
such  personal  property  goes  to  the  Crown  as  bona  vacantia.  Milton  v. 
Spicer  (1773)  1  B.  C.  C.  201;  In  re  Higginson  and  Dean  L.  R.  (1899)  1 
Q.  B.  325.  The  decision  of  the  principal  case  does  not  seem  possible  in 
the  United  States,  where  the  real  nature  of  the  executor's  title  does  not 
appear  to  have  been   recognized,   2   Story  Eq.   Jurisp.    §    1208;   Sinnott  v. 
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Kenaday  (1899)  14  D.  C.  App.  1;  Hill,  Trustees  (Am.  Ed.)  123,  and  where 
it  is  generally  declared  that  he  holds  merely  in  a  fiduciary  capacity.  Wood- 
house  v.  Phelps  (1884)  51  Conn.  521;  1  Perry,  Trusts  §  94.  In  the  absence 
of  next  of  kin  the  property  would  escheat  to  the  state,  usually  by  statutory 
provision.     Woerner,  Am.  Law  of  Administration,  §  133. 

Federal  Practice — Injunctions — State  Rate  Regulation. — By  the  Vir- 
ginia Constitution  railroad  rates  established  by  the  State  Corporation  Com- 
mission were  alterable  by  the  State  Court  of  Appeals.  An  action  was  brought 
in  the  Federal  courts  to  enjoin  the  enforcement  of  rates  fixed  by  the  Com- 
mission. Held,  Harlan,  J.,  and  Fuller,  C.  J.,  dissenting,  the  Federal  courts 
will  not  enjoin  the  enforcement  of  the  rate  that  violates  the  Federal 
Constitution,  before  its  review  by  the  Court  of  Appeals.  Prentiss  v. 
Atlantic  etc.  Co.   (1908)  29  Sup.  Ct.  Rep.  67. 

The  decision  rests  on  a  liberal  application  of  comity.  Since  it  is  well 
settled  that  commissions  such  as  the  one  in  the  principal  case,  when  they 
fix  rates,  are  legislative  rather  than  judicial,  Telegraph  Co.  v.  Myatt  (1899) 
98  Fed.  335;  but  see  Mr.  Justice  Harlan's  dissenting  opinion,  the  injunction 
was  not  withheld  as  being  directed  against  proceedings  in  a  State  court. 
See  9  Columbia  Law  Review  80.  Nor  if  it  had  not  been  held  that  the 
Court  of  Appeals  in  its  rate  revising  capacity  was  legislative,  would 
the  Federal  courts  hesitate  on  grounds  of  comity  to  pass  on  the  constitu- 
tionality of  a  State  statute  before  the  highest  State  courts  had  considered 
the  question.  See  Burgess  v.  Seligman  (1882)  107  U.  S.  20  at  33.  For 
even  on  the  question  of  the  validity  of  a  statute  under  a  State  constitu~ 
tion,  although  a  Federal  court  generally  feels  itself  bound  by  any  previous 
decision  in  the  State  court,  Douglas  Co.  v.  Stone  (1903)  191  U.  S.  507, 
no  Fed.  812;  but  see  Carroll  Co.  v.  Smith  (1883)  in  U.  S.  556,  the 
absence  of  State  decisions  will  not  bar  Federal  jurisdiction.  U.  P.  R.  Co. 
v.  Alexander  (1901)  113  Fed.  347.  The  principal  case  merely  decides  that 
a  Federal  court  will  not  enjoin  the  enforcement  of  an  unconstitutional 
statute  before  it  has  been  ratified  by  the  final  State  legislative  authority, 
just  as  in  habeas  corpus  cases  it  will  not  declare  a  statute  unconstitutional 
before  its  review  by  the  final  state  judicial  authority.  Ex  parte  Royall 
(1885)   117  U.  S.  241. 

Foreign  Corporations — Pleading  Compliance  with  State  Statutes. — 
The  plaintiff  sued  to  restrain  execution  by  a  foreign  corporation  because 
in  the  former  action  the  corporation  had  not  shown  compliance  with  the 
statutes  requiring  foreign  corporations  to  obtain  a  certificate  before  doing 
business  within  the  state.  Held,  non-compliance  with  the  state  statutes 
was  a  matter  of  affirmative  defense.  Kelley  v.  R.  J.  Schwab  &  Sons  Co. 
(S.  D.  1908)   118  N.  W.  696. 

Most  of  the  states  have  enacted  statutes  similar  to  those  in  South 
Dakota,  and  the  consensus  of  opinion  is  that  the  contracts  of  a  delinquent 
foreign  corporation  made  in  the  state,  in  the  course  of  doing  business 
therein  are  void  and  cannot  be  enforced.  Assurance  Co.  v.  Rosenthal 
(1870)  55  111.  85  ;  Insurance  Co.  v.  Packet  Co.  (Ky.  1873)  9  Bush  590 ;  but  see 
Toledo  T.  &  L.  Co.  v.  Thomas  (1890)  33  W.  Va.  566;  Gas  Co.  v.  Smith 
(1901)  27  Ind.  App.  472.  In  all  jurisdictions  the  corporation,  if  itself  sued 
is  estopped  from  setting  up  its  own  violation  of  the  statutes  as  a  defense. 
Insurance  Co.  v.  Rust  (1892)  141  111.  85.  Jurisdictions,  however,  differ 
as  to  how  compliance  should  be  pleaded.  One  theory  is  based  on  the 
"presumption  of  right  acting."  6  Thompson,  Corporations  §§  7,883  and 
7.965-  The  majority  of  the  courts  applying  this  view  regard  non-compli- 
ance as  an  affirmative  defense.  Langworthy  v.  Garding  (1898)  74  Minn. 
325;  Northrup  v.  Wills  (1902)  65  Kan.  769.  New  York  and  a  few  other 
states,  however,  regard  the  statutory  provisions  as  conditions  precedent, 
Insurance  Co.  v.  Wright  (1883)  55  Vt.  526,  with  which  the  corporation 
must  allege  compliance  or  else  the  complaint  will  be  demurrable.  Sullivan 
v.  Vernon  (1898)  121  Ala.  394;  Wood  v.  Ball  (1907)  190  N.  Y.  217.  If 
the  allegations  of  the  complaint,  however,  do  not  show  that  the  corporation 
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was  "doing  business"  within  the  state,  a  demurrer  will  not  be  upheld,  as 
the  case  is  beyond  the  purview  of  the  statute  and  compliance  is  unneces- 
sary. Building  Ass'n  v.  Haley  (1901)  132  Ala.  135;  Lumber  Co.  v.  Im- 
provement Ass'n  (1897)  55  Ark.  62.5.  It  is  submitted  that  the  New  York 
rule,  better  gives  effect  to  the  probable  intent  of  the  legislature  and  is  there- 
fore preferable  to  the  rule  in  the  principal  case. 

Future  Estates. — Remainders — Vested  or  Contingent. — A  testator  de- 
vised property  to  his  widow,  and  after  her  death  to  her  children,  but  if  no 
children  to  G  and  his  heirs.  Held,  the  devise  to  G  and  his  heirs  was  a  con- 
tingent remainder.     Galladay  v.  Knock.  (111.  1908)  85  N.  E.  649. 

The  Illinois  courts  have  not,  a  second  time,  fallen  into  the  error  made 
in  Boatman  v.  Boatman  (1902)  198  111.  414,  of  laying  down  a  correct  defini- 
tion of  a  vested  remainder  only  to  misapply  it  in  the  case  of  a  remainder 
to  persons  in  esse  dependent  upon  the  contingency  of  the  death  of  the  life 
tenant  without  issue  surviving.  Cf.  3  Columbia  Law  Review  213.  Such 
a  case  tests  Fearn's  definition  which  makes  the  distinguishing  characteristic 
of  a  vested  remainder  at  common  law,  a  present  capacity  to  take  effect 
in  possession,  should  it  become  vacant  immediately.  Brozvn  v.  Lawrence 
(1849)  3  Cush.  390.  That,  however,  is  the  proper  test  of  a  vested  remain- 
der under  the  statute  in  New  York,  Real  Property  Law  §  30.  Moore  v. 
Little  (1869)  41  N.  Y.  66  at  77.  House  v.  Jackson,  (1872)  50  N.  Y.  161; 
Roosa  v.  Harrington  (1902)  171  N.  Y.  341.  The  definition  in  the  principal 
case,  that  a  remainder  is  vested  if  "no  further  condition  is  imposed  than 
the  determination  of  the  precedent  estate"  makes  it  necessary  that  the  re- 
mainder shall  be  capable  of  vesting  whenever  the  possession  becomes  vacant, 
Kennard  v.  Kennard  (1884)  63  N.  H.  303,  irrespective  of  any  collateral 
event.  Woodman  v.  Woodman  (1896)  89  Me.  128.  This  effectually  dis- 
tinguishes the  true  common  law  vested  remainder  from  that  which,  though 
contingent  at  common  law  would  be  vested  under  the  New  York  Statute. 

Habeas  Corpus — Legal  Existence  oe  Court — Collateral  Attack.— Re- 
lator sued  out  a  writ  of  habeas  corpus,  alleging  that  the  Municipal  Court, 
which  had  sentenced  him,  was  not  legally  created.  Held,  a  court  created 
under  color  of  law,  is  a  de  facto  court,  the  legal  existence  of  which  cannot 
be  questioned  collaterally.     State  v.  Bailey  (Minn.  1908)   118  N.  W.  676. 

It  is  universally  held  that  the  acts  of  an  officer,  who  is  the  de  facto 
incumbent  of  an  office  of  recognized  legal  existence,  cannot  be  questioned 
in  collateral  proceedings.  The  principal  case  holds  that  this  doctrine,  rest- 
ing as  it  does  on  public  policy,  is  equally  applicable  in  cases  involving 
a  court  established  under  color  of  law.  See  Burt  v.  Winona  R.  R.  Co. 
(1884)  31  Minn.  472.  A  similar  view  is  taken  in  several  other  states. 
Trumbo  v.  People  (1874)  75  111.  561;  State  v.  Gardner  (1896)  54  Oh.  St. 
24.  On  the  other  hand,  the  majority  of  jurisdictions  hold,  by  dictum  if 
not  by  decision,  that  where  there  is  no  office  de  jure,  there  can  be  no 
officer  de  facto,  since  there  can  be  none  de  jure.  Norton  v.  Shelby  Co. 
(1886)  118  U.  S.  425.  In  many  cases,  usually  cited  for  the  proposition 
that  there  can  be  no  de  facto  court,  there  was  not  even  colorable  juris- 
diction, and  the  same  decision  would  have  been  reached,  had  the  doctrine 
of  the  principal  case  been  adopted.  Hildrcth's  Heirs  v.  M'lntire's  Devisee 
(Ky.  1829)  1  J.  J.  Marsh  206.  The  result  of  the  principal  case,  however, 
may  be  reconciled  with  the  majority  of  decisions  requiring  the  existence 
of  an  office  de  jure  since  such  an  office  has  been  defined  as  one  potentially 
in  existence,  and  the  Municipal  Court,  though  irregularly  organized,  was 
one  provided  for  in  the  State  Constitution,  as  distinguished  from  an  office 
wholly  unknown  to  the  law.  See  Buck  v.  City  (1895)  109  Cal.  504.  Dif- 
ferent results  would  be  reached  in  the  conflicting  jurisdictions  if  an 
office  was  in  existence  by  virtue  of  an  unconstitutional  statute.  The  rule 
as  to  de  facto  officers,  a  fiction  adopted  on  grounds  of  public  policy,  might 
well  be  extended  to  such  a  case.  This  would  avoid  the  infliction  of  hard- 
ship, as  in  the  case  of  Flaucher  v.  City  (1893)  56  N.  J.  L.  244. 
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Highways — Public  and  Private  Nuisances — Prescription. — The  vendee 
of  a  house,  the  lower  portion  of  the  front  wall  of  which  had  for  over 
twenty  years  encroached  seven  inches  upon  the  highway,  resisted  spe- 
cific performance  of  the  purchase  contract.  A  special  statute  had  barred 
the  public  rights.  Held,  Houghton,  J.,  dissenting,  the  encroachment  had 
become  legal.  556-8  Fifth  Ave.  Co.  v.  The  Lotus  Club  (1908)  40  N.  Y. 
L.  Jour.  74. 

It  is  well  established  that  a  private  nuisance  may  be  prescribed  for, 
Dana  v.  Valentine  (Mass.  1842)  5  Mete.  8;  Stanner  v.  City  of  Albuquerque 
(1900)  10  N.  Mex.  491,  and  that,  at  common  law,  a  public  nuisance  may 
not,  Cross  v.  Mayor  of  Morristown  (1867)  18  N.  J.  Eq.  305,  but  whether 
prescription  will  run  against  the  private  nuisance  which  is  at  the  same 
time  public,  is  unsettled.  Wood,  Nuisance  (2nd  Ed.)  p.  790,  art.  727. 
Prescription  should  not  run  when  the  private  nuisance  is  purely  an  inci- 
dent of  the  public  nuisance.  Thus,  by  encroaching  upon  the  highway,  one 
of  two  adjoining  landlowners  would  intercept  the  other's  light.  This  is 
actionable  solely  because  an  abutting  owner  has  an  easement  of  light  and 
air  over  the  highway.  Story  v.  N.  V.  Elevated  R.  R.  Co.  (1892)  90  N.  Y. 
122;  Dill  v.  Board  of  Education  (1890)  47  N.  J.  Eq.  421.  Further,  by 
presuming  a  grant  in  such  cases,  the  law  would  necessarily  derogate  from 
the  public  right  to  an  unencumbered  highway.  Commonwealth  v.  King 
(Mass.  1847)  13  Mete.  115.  It  is  submitted,  however,  that  when  the  pub- 
lic nuisance  simply  co-exists  with  a  well-defined  private  nuisance,  such  as 
a  nuisance  of  unwholesome  vapors  from  a  manufacturing  plant,  which 
becomes  a  public  nuisance  by  reason  of  the  growth  of  a  town  in  the 
vicinity,  or,  of  the  obstruction  of  a  way  to  which  an  individual  had  been 
entitled  before  it  became  public,  a  prescriptive  right  should  be  procurable. 
The  decisions,  however,  though  few,  seem  contrary.  Mills  v.  Hall  (N.  Y. 
1832)  9  Wend.  313.  In  cases  arising  under  the  first  rule  above  mentioned 
the  legalizing  of  the  public  nuisance  eliminates  the  reason  for  denying  a 
prescriptive  right  with  reference  to  the  remaining  private  nuisance.  The 
presumption  of  a  grant  is  then  not  in  derogation  of  a  public  right,  pre- 
scription is  available,  Leivis  v.  New  York  &  Harlem  R.  R.  Co.  (1900)  162 
N.  Y.  202  at  223,  and,  therefore,  the  principal  case  is  sound. 

Insurance — Death  of  Beneficiary  Before  Assured — Change  of  Bene- 
ficiary.— The  assured  took  out  a  policy  for  the  benefit  of  his  wife  without 
mention  of  her  heirs,  etc.  At  her  death,  he  named  his  daughter  as  beneficiary. 
Held,  the  daughter  was  entitled  to  recover.  Smith  v.  Metropolitan  Life 
Ins.  Co.  (Pa.  1908)  71  Atl.  11. 

There  is  a  considerable  difference  of  opinion  as  to  the  nature  of  the 
interest  which  a  beneficiary  acquires  in  a  policy  of  life  insurance.  Some 
authorities  have  held  she  is  the  donee  of  an  unexecuted  gift,  and  therefore 
acquires  no  absolute  rights.  Union  Mutual  Life  Ins.  Co.  v.  Stevens  (1883) 
19  Fed.  671 ;  other  courts  hold  that  she  is  the  recipient  of  an  executed 
gift,  Brockhaus  v.  Kemma  (1881)  10  Bliss.  338;  while  a  few  assert  that  the 
beneficiary  is  the  cestui  of  a  trust,  Timayenis  v.  Ins.  Co.  (1884)  22 
Blackf.  405.  However,  the  principle  has  become  well  established  that 
the  beneficiary  acquires  a  vested  interest  in  the  policy,  and  the  assured 
therefore  cannot  change  the  designation.  Bank  v.  Hume  (1888)  128  U.  S. 
195  at  206;  Ins.  Co.  y.  Haley  (1886)  78  Me.  268.  When  the  beneficiary  dies 
before  the  assured,  jurisdictions,  once  more,  differ  as  to  the  effect  on  her 
interest.  Influenced  by  a  desire  to  carry  out  the  assured's  intentions,  many 
courts  have  held  that  the  beneficiary's  rights  reverted  to  the  insured  at 
the  beneficiary's  death,  Ryan  v.  Rothweiler  (1893)  50  Oh.  St.  595;  or  be- 
came revocable.  Shields  v.  Sharpe  (1889)  35  Mo.  App.  178.  The  majority, 
however,  hold  that  the  death  of  the  beneficiary  does  not  affect  rights 
under  the  policy.  Ins.  Co.  v  Dunham  (1878)  46  Conn.  79;  Franklin  Ins. 
Co.  v.  Galligan  (1903)  71  Ark.  295.  Since  the  doctrine  of  the  beneficiary's 
vested  rights  has  become  firmly  established,  this  view  is  logical  and  con- 
sistent. However,  no  violence  would  be  done  the  conception  of  the 
beneficiary's  vested  rights  and  a  more  just  result  might  be  reached,  if,  as 
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in  the  principal  case,  it  were  held  that  the  survival  of  the  beneficiary 
is  an  implied  condition  of  the  continuance  of  her  interest. 

Insurance — Warranties — Burden  of  Proof. — The  plaintiff  in  the  policy 
of  fire  insurance  on  which  he  sued,  warranted  to  keep  safety  appliances 
in  good  condition.  Held,  the  burden  of  proof  was  on  the  defendant  to 
prove  a  breach  of  the  warranty  as  a  defense.  Blakely  Mill  Co.  v.  Hartford 
Fire  Ins.  Co.   (Wash.  1908)  97  Pac.  781. 

Warranties,  whether  affirmative  or  promissory,  logically  should  be  con- 
sidered conditions  precedent,  since  the  untruth  or  non-performance  of  the 
warranty  prevents  the  risk  from  attaching.  Hutchinson  v.  Western  Ins. 
Co.  (1855)  21  Mo.  97;  Phoenix  Ins.  Co.  v.  Benton  (1882)  87  Ind.  132; 
Petit  v.  German  Ins.  Co.  (1898)  98  Fed.  800.  The  weight  of  authority, 
however,  casts  upon  the  defendant  the  burden  of  proving  a  breach  of  war- 
ranty. Some  courts  regard  warranties  as  mere  matters  of  defeasance, 
Redmond  v.  Aetna  Ins.  Co.  (1880)  49  Wis.  431;  Moody  v.  Ins.  Co.  (1894) 
52  Oh.  St.  12,  while  others  for  reasons  of  convenience  of  proof,  Piedmont 
Ins.  Co.  v.  Ewing  (1875)  92  U.  S.  337,  make  a  plea  of  breach  of  war- 
ranty a  matter  of  defense  regardless  of  the  theoretical  nature  of  the 
warranty.  Chambers  v.  Northwestern  Ins.  Co.  (1890)  64  Minn.  495.  A  few 
orthodox  jurisdictions,  however,  still  insist  that  ease  in  conducting  a  trial 
should  not  relieve  of  the  necessity  of  proving  a  cause  of  action.  Wilson  v. 
Hampden  Fire  Ins.  Co.  (1856)  4  R.  I.  159;  Hennessy  v.  Metropolitan  Life 
Ins.  Co.  (1902)  74  Conn.  699;  M'Loon  v.  Commercial  Mutual  Ins.  Co. 
(1868)  100  Mass.  472;  Fuller  v.  New  York  Fire  Ins.  Co.  (1903)  184  Mass. 
12.    The  principal  case  is,  however,  in  accord  with  the  weight  of  authority. 

Municipal  Corporations — Indebtedness — Contracts  Providing  for  An- 
nual Payments. — A  sewer  was  built  for  a  city,  which,  being  fully  indebted 
and  without  funds,  after  acceptance  arranged  to  pay  for  the  work  in 
annual  instalments.  Held,  such  payment  was  properly  enjoined.  City  of 
I.ogansport  v.  Jordan  (Ind.  1908)  85  N.  E.  959. 

It  has  been  held,  that  the  obligation  of  a  contract  pertaining  to  the 
ordinary  expenses  of  a  municipal  corporation,  does  not  constitute  a  debt, 
if,  together  with  other  like  expenses,  it  is  within  the  limit  of  current  revenues. 
Grant  v.  City  of  Davenport  (1873)  36  la.  396;  City  of  Erie's  Appeal  (1879) 
91  Pa.  St.  398.  But  see  Prince  v.  City  of  Quincy  (1889)  128  111.  443; 
Davenport  v.  Kleinschmidt  (1887)  6  Mont.  502.  There  is,  however,  some 
difference  of  opinion  as  to  contracts  obligating  the  corporation  to  make 
annual  payments  over  a  series  of  years.  Even  if  the  first  payment  can  be 
upheld,  because,  though  considered  a  debt,  it  is  still  within  the  authorized 
limit,  or  because  it  is  treated  as  an  ordinary  expense  within  the  current 
revenues,  some  courts  hold  that  the  aggregate  amount  ultimately  due  is  a 
present  debt,  and  must  be  added  to  the  existing  indebtedness  to  test  the 
validity  of  the  contract.  Beard  v.  City  of  Hopkinsville  (1894)  95  Ky.  239; 
Niles  Water  Works  v.  Mayor  (1886)  59  Mich.  311,  but  cf.  Monroe  Water 
Co.  v.  Heath  (1897)  115  Mich.  277;  State  v.  Medbury  (1857)  7  Oh.  St.  522. 
In  some  cases,  which  accept  this  reasoning,  it  is  possible  to  make  the  dis- 
tinction that  the  corporation  has  become  indebted  in  praesenti  by  contract- 
ing for  the  erection  of  a  municipal  plant,  to  be  paid  for  by  instalments  or 
when  completed,  though  this  distinction  has  not  been  recognized.  Spelman 
v.  City  of  Parker sburg  (1891)  35  W.  Va.  605;  Culbertson  v.  City  of  Fulton 
(1888)  127  111.  30;  Coulson  v.  City  of  Portland  (1868)  Deady  481.  The 
great  weight  of  authority,  however,  tests  the  validity  of  a  contract  to  pay 
for  water  or  gas,  as  furnished,  by  the  amount  of  the  annual  payment.  City 
of  Valparaiso  v.  Gardner  (1884)  97  Ind.  1 ;  B.  St.  Louis  v.  B.  St.  L.  Co.  (1881) 
98  111.  415;  Smith  v.  Dedham  (1887)  144  Mass.  177.  On  construing  the  char- 
ter or  statutes,  in  each  case,  the  necessity  for  long-term  contracts  and  the 
conditional  liability  of  the  corporation  have  prevailed  thus  to  limit  the 
meaning  of  municipal  "indebtedness."  The  principal  case  is  clearly  sound, 
there  being  no  contract  for  annual  payments  nor  funds  to  pay  a  first  in- 
stalment. 
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Negotiable  Instruments — Presentment  by  Telephone— Waiver  of  Ex- 
hibition.— The  holder  of  the  note  on  the  day  of  maturity,  by  telephone, 
"called  up"  the  maker  at  the  place  of  the  presentment,  informing  him  that 
the  note  was  held  for  collection.  The  maker,  admitting  his  liability, 
refused  to  pay.  Notice  of  non-payment  was  given  the  indorser.  Held, 
this  was  a  sufficient  presentment  for  payment,  exhibition  of  the  instrument 
being  waived  and  the  indorser  was  liable.  Gilpin  v.  Savage  (1908)  112 
N.  Y.  Supp.  802. 

Exhibition  of  the  instrument  at  presentment  for  payment  may  be  dis- 
pensed with  by  a  refusal  to  pay  on  other  grounds,  Porter  v.  Thorn,  (1899) 
40  App.  Div.  34;  aff'd  167  N.  Y.  584,  or  impossibility.  Thackerey  v. 
Blackedt  (1812)  3  Camp.  164.  At  the  time  of  presentment,  however,  oppor- 
tunity for  payment  must  be  afforded,  Parker  v.  Stroudt  (1885)  98  N.  Y. 
379;  Simpson  v.  Pacific  etc.  Co.  (1872)  44  Cal.  139,  and  clearly  the  tele- 
phone gives  no  such  opportunity.  While  the  reasoning  of  the  principal 
case  does  not  commend  itself,  the  result  is  supportable.  The  formal  de- 
mand itself  is  not  always  required,  the  essential  fact  to  be  established 
as  a  proper  basis  for  the  notice  to  the  indorser,  being  the  certainty  of  a  refusal 
occurring  at  the  time  and  place  of  maturity.  Accordingly,  the  absconding  of 
the  maker,  Lehman  v.  Jones  (Pa.  1841)  1  Watts  &  S.  126,  or  his  death  with 
no  administration  at  the  day  of  maturity,  Haslett  v.  Kunhart  (S.  C.  1839) 
Rice  189;  cf.  also  Hale  v.  Burr  (1815)  12  Mass.  86,  are  held  to  make  a 
presentment  unnecessary ;  but  the  known  insolvency  of  the  one  primarily 
liable  has  not  the  same  effect.  Bassenhorst  v.  Wilby  (1887)  45  Oh.  St. 
340.  Telephone  conversations,  the  identity  of  the  parties  being  known, 
are  admissible  as  evidence,  Gait  v.  W Oliver  (1902)  103  111.  App.  71;  see 
also  8  Columbia  Law  Review  587,  and,  there  being  no  question  of  identity 
in  the  principal  case,  the  ultimate  non-payment  of  the  note  at  the  time  and 
place  of  maturity  was  definitely  established  and  presentment  itself  was 
excused. 

Parent  and  Child — Parent's  Duty  to  Support — Helpless  Adult  Child. — 
A  parent  supported  an  idiot  son  from  birth  to  the  age  of  forty-five.  In  an 
action  to  distribute  the  parent's  estate,  an  attempt  was  made  to  charge  the 
idiot  with  the  value  of  his  support  since  majority.  Held,  the  parent's  legal 
duty  to  support  a  helpless  adult  child  prevented  such  a  charge.  Crane  v. 
Mallone  (Ky.  1908)    113  S.  W.  67. 

Whether  a  parent  is  under  a  common  law  obligation  to  maintain  a 
minor  child  is  disputed.  Many  American  jurisdictions  have  held  that  such 
a  duty  exists.  Dennis  v.  Clark  (Mass.  1848)  2  Cush.  347:  Pretzinger  v. 
Pretsinger  (1887)  45  Oh.  St.  452;  Van  Valkenburg  v.  Watson  (N.  Y. 
1816)  13  Johns.  480;  but  see  Raymond  v.  Loyl  (N.  Y.  1851)  10  Barb.  483. 
This  view  has  been  justified  by  text-writers  because  the  parent's  criminal 
liability  for  failure  to  support,  evidences  a  legal  duty.  Tiffany,  Persons  and 
Domestic  Relations,  230.  England  and  a  minority  of  American  jurisdic- 
tions have  not  deemed  this  consideration  controlling,  and  unite  in  denying 
that  the  moral  duty  to  support  raises  a  legal  obligation.  Mortimer  v. 
Wright  (1840)  6  Mees.  &  W.  482;  Bazeley  v.  F order  (1868)  L.  R.  3  Q.  B. 
559;  Kelly  v.  Davis  (1870)  49  N.  H.  187;  Gordon  v.  Potter  (1845)  17  Vt. 
348.  Missouri,  anomalously,  denies  the  existence  of  such  an  obligation, 
and  yet  allows  a  quasi-contractual  action  against  a  parent,  by  a  stranger 
furnishing  the  infant  with  necessaries.  Huke  v.  Huke  (1891)  44  Mo.  App. 
308;  St.  Ferdinand  Loretta  Academy  v.  Bobb  (1873)  52  Mo.  357.  Among 
jurisdictions  where  the  legal  duty  is  recognized,  a  difference  exists  as  to 
the  effect  of  emancipation.  Furman  v.  Van  Sise  (1874)  56  N.  Y.  435; 
Porter  v.  Powell  (1890)  79  la.  151;  Angel  v.  McLcllan  (1819)  16  Mass. 
28.  An  insane  person,  however,  does  not  become  emancipated,  even  after 
majority.  Brown  v.  Ramsay  (N.  J.  i860)  5  Dutch.  117;  King  v.  Inhab. 
(1831)  2  Barn.  &  Ad.  861:  and  since  Kentucky  recognizes  the  duty  to  sup- 
port, Hedges  v.  Hedges  (1903)  24  Ky.  L.  Rep.  2220,  principal  case  seems 
correctly  decided. 
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Police  Power — Limitation  of  the  Height  of  Advertising  Signs. — An 
ordinance  prohibited  the  erection  of  an  advertising  sign  over  nine  feet 
above  the  cornice  of  the  building  to  which  it  was  attached.  Held,  such 
a  taking  of  property  was  not  sustainable  under  the  police  power.  People 
ex  rel.  Weinberg  v.  City  of  New  York  (1908)  40  N.  Y.  Law  Jour.  No.  70. 
As  the  police  power  must  be  exercised  for  the  public  good,  People  etc. 
v.  Haynor  (1896)  149  N.  Y.  195,  the  purpose  of  an  enactment  is  an  im- 
portant consideration.  If  a  statute  is  passed  to  abolish  aesthetic  annoy- 
ance it  will  not  be  supported,  unless  compensation  is  provided  for.  8  Co- 
lumbia Law  Review  226.  As  the  entire  height  of  the  building  and  sign 
together  is  no  factor  in  the  prohibition  in  the  principal  case,  there  can  be 
no  analogy  to  provisions  for  the  public  health,  limiting  the  height  of  build- 
ings in  order  to  prevent  the  cutting  off  of  light  and  air.  Welch  v.  Swasey 
(1907)  193  Mass.  364.  To  say  that  the  purpose  of  public  safety,  even 
though  the  court  may  declare  it  common  knowledge  that  advertising  struc- 
tures are  usually  poorly  built,  In  re  Wilshire  (1900)  103  Fed.  620,  is 
not  satisfactory,  since  it  is  not  evident  that  signs  above  the  limit  are  likely 
to  be  dangerous  to  the  public.  The  Bill  Posting  Etc  Co.  v.  Atlantic  City 
( 1904)  71  N.  J.  L.  72.  Furthermore,  the  use  and  not  the  nature  of  the 
structure  seems  to  be  the  basis  of  prohibition.  City  of  Passaic  v.  Patterson 
etc.  Co.  72  N.  J.  L.  285.  While  other  regulations  of  the  height  of  adver- 
tising signs  have  been  upheld.  City  of  Rochester  v.  West  (1900)  164  N.  Y. 
512,  they  are  distinguishable  as  not  unqualifiedly  prohibiting  the  erection 
of  such  structures,  above  a  given  height.  The  holding  of  the  principal 
case  is  in  accord  with  decisions  on  other  analogous  enactments.  Western 
etc.  Co.  v.  Knickerbocker  (1894)  103  Cal.  in;  Bostock  v.  Sams  (1902)  92 
Md.  400. 

Public  Service  Companies — Franchise — Nature  Of. — Under  a  statute 
(L.  N.  Y.  1884  c.  367)  authorizing  such  action,  the  defendant  company 
was  formed  by  the  union  of  several  independent  companies.  The  fran- 
chises held  by  the  consolidating  companies  were  valued  at  $7,781,000 
and  stock  of  the  new  company  issued  on  that  amount.  A  statute  fixing  the 
price  of  gas  at  eighty  cents  per  thousand  feet  was  alleged  confiscatory. 
Held,  the  original  franchise  valuation  having  been  authorized  by  the  statute 
and  the  stock  issued  on  it  largely  dealt  in  by  the  public,  it  must  be  in- 
cluded in  the  capital  on  which  the  company  is  entitled  to  a  reasonable 
return.  But  as  the  value  of  the  franchise  depends  on  the  earnings  and 
these  may  be  diminished  by  rate  regulation,  there  should  be  no  addition 
to  the  capital  on  account  of  any  supposed  increased  value  of  the  franchise. 
Eliminating  the  estimated  amount  of  this  increase,  the  rate  is  not  shown  to 
be  confiscatory.  Willcox  el  al.  v.  Consolidated  Gas  Co.  (1909),  Supreme 
Court  of  the  U.  S.  October  Term  1908,  Nos.  396,  397  and  398.  See  Notes, 
p.  160. 

Railroads — Lands  Not  Necessary  for  Public  Use — Adverse  Posses- 
sion.— The  plaintiff  sued  to  quiet  title  against  a  claim  by  adverse  possession 
to  part  of  the  land  dedicated  on  a  town  plat  for  a  railway-station.  The 
disputed  land  did  not  seem  likely  to  become  necessary  for  railway  uses. 
Held,  not  to  be  endowed  with  a  public  use,  so  as  to  be  exempt  from  acqui- 
sition by  adverse  possession.  Chicago  M.  &  St.  P.  Ry.  Co.  v.  Hanken 
ei  al.     (la.  1908)    118  N.  W.  527. 

At  common  law,  dedications  could  only  be  made  to  the  public  as  such, 
and  not  to  a  private  or  quasi-public  company.  Lake  Erie  etc.  Co.  v.  Whit- 
ham  (1895)  155  111.  514,  529;  Watson  v.  Chicago  etc.  Co.  (1891)  46  Minn. 
321,  325.  Where  a  statute  permits  such  dedication,  or  where  by  the  terms 
of  a  legislative  grant,  the  amount  of  land  for  a  right  of  way  and  station- 
property  is  specified,  that  amount  is  conclusively  presumed  to  be  necessary 
for  such  purposes.  Southern  Pacific  Co.  v. Burr  (1890)  86  Cal.  279,  284; 
Central  Pacific  R.  R.  Co.  v.  Benity  (1878)  5  Sawy.  118,  120.  The  Iowa 
statute,  in  question,  however,  provided  for  so  much  land  as  might  be  neces- 
sary for  stations ;  and  under  the  court's  finding  that  the  disputed  land  was 
not  necessary  for  a  station,  the  plaintiff  might  have  been  defeated  for  want 
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of  title.  Assuming,  as  the  court  did,  that  the  plaintiff  had  title,  it  is 
submitted  that,  even  in  the  minority  of  jurisdictions  where  railroad  land 
cannot  be  acquired  by  adverse  possession  because  endowed  with  a  public 
use,  Southern  Pacific  Co.  v.  Hyatt  (1901)  132  Cal.  240;  6  Columbia  Law 
Review  61,  land  not  required  for  such  a  use  and  not  so  endowed  should 
be  considered  as  though  held  by  a  private  owner.  See  Matter  of  Rochester 
Water  Commissioners  (1876)  66  N.  Y.  413,  418.  Accordingly,  the  principal 
case  appears  sound  in  allowing  the  acquisition  of  such  land  by  adverse 
possession. 

Real  Property — Possibility  of  Reverter — Alienation. — A  father  con- 
veyed a  conditional  fee  to  his  daughter  who  died  without  issue  after  him. 
It  was  alleged  by  her  alienees  that  the  conditional  fee  had  become  a  fee 
simple  absolute  by  merger,  as  she  was  the  residuary  devisee  of  her 
father.  Held,  the  possibility  of  reverter  is  not  an  estate,  is  neither  de- 
scendible nor  devisable,  and  cannot  be  released  by  will.  Vaughn  v.  Lan- 
ford  (S.  C.  1908)  62  S.  E.  316.     See  Notes,  p.  170. 

Receivers'  Certificates — Private  Corporations — Consent  of  Mortgage 
Trustee. — Upon  an  application  by  the  receiver  of  a  private  corporation  to 
issue  certificates  for  the  purpose  of  paying  insurance  premiums  and  the 
interest  on  a  mortgage  about  to  be  foreclosed,  the  trustee  of  a  mortgage 
securing  a  bond  issue  consented  to  their  issuance  for  the  first  purpose 
but  objected  to  their  issue  for  the  last.  Held,  the  receiver  might  issue  the 
certificates  irrespective  of  trustee's  consent  since  necessary  for  the  preserva- 
tion of  the  property.  Lockport  Felt  Co.  v.  The  Boardbox  Co.  (N.  J. 
1908)  70  Atl.  980.     See  Notes,  p.  172. 

Sales — Warranty — Fitness  for  a  Particular  Use. — A  vendee  stated  he 
intended  to  use  coal  to  burn  brick.  The  vendor  replied  that  his  coal  was 
used  for  such  purposes.  In  an  action  for  the  purchase  price,  the  defendant 
did  not  allege  a  warranty.  Held,  even  though  a  warranty  were  pleaded, 
evidence  of  the  conversation  was  inadmissible  to  prove  the  vendor  in- 
tended a  warranty.     Wooldridge  v.  Brown  (N.  C.  1908)  62  S.  E.  1076. 

Many  jurisdictions,  including  North  Carolina,  require  that  before  the 
vendor  be  held  on  a  warranty,  proof  be  given  that  a  warranty  was  intended. 
Foster  v.  Caldwell  (1846)  18  Vt.  176;  McFarland  v.  Newman  (Pa.  1839) 
9  Watts  55;  Horton  v.  Green  (1872)  66  N.  C.  596.  Preferably,  irrespective 
of  intention,  any  positive  assertion  as  to  the  character  or  quality  of  the 
goods  if  understood  by  the  vendee  as  a  warranty  should  bind  the  vendor. 
Warder  v.  Bowen  (1883)  31  Minn.  335;  Hawkins  v.  Pemberton  (1872)'  51 
N.  Y.  198;  Ingraham  v.  Union  R.  R.  Co.  (1896)  19  R.  I.  356.  It  is  for 
the  jury  to  determine  how  the  words  were  understood  by  the  parties. 
Rogers  v.  Ackcrman  (N.  Y.  1856)  22  Barb.  134.  Where,  however,  the 
vendor  knows  the  intended  use  for  which  the  article  is  purchased,  a  war- 
ranty of  fitness  is  implied  by  law.  Little  v.  Van  Syckle  &  Co.  (1898)  115 
Mich.  480;  Beals  v.  Olmstead  (1852)  24  Vt.  114.  Though  some  juris- 
dictions refuse  to  imply  a  warranty  of  fitness,  if  the  vendor  be  only  a  dealer. 
Forcite  Powder  Co.  v.  Brady  (N.  Y.  1896)  4  App.  Div.  95.  Whether  the 
vendor,  in  the  principal  case  was  a  dealer,  or  a  manufacturer,  is  not  clear. 
However,  under  proper  pleadings,  in  facts  similar  to  the  principal  case,  the 
evidence  offered  might  have  been  admitted  on  one  of  two  theories.  If  the 
vendor  were  a  manufacturer  the  evidence  would  be  competent  to  show  he 
knew  the  intended  use  and  thus  furnish  a  basis  for  the  implication  of  a 
warranty  of  fitness.  If  the  vendor  were  a  dealer  the  evidence  would  be 
competent  in  many  jurisdictions  for  the  same  reason;  while  the  testimony 
should  be  admitted  to  prove  an  express  warranty.  Murray  v.  Smith  (N.  Y. 
1872)  4  Daly  277. 

Subrogation — Volunteers — Inchoate  Dower. — A  wife  paid  from  her  own 
funds,  taxes  levied  on  the  land  of  her  husband  who   was  living,  but  in- 
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competent.  Held,  she  was  entitled  to  be  subrogated  to  the  lien  of  the  taxes. 
In  re  Brown's  Estate  (1908)   112  N.  Y.  Supp.  599. 

A  widow,  entitled  to  dower,  not  yet  assigned,  who  pays  taxes,  will  be 
subrogated  to  their  paramount  lien.  Simmons  v.  Lyle  (Va.  1880)  32 
Gratt.  752.  If  the  right  of  dower  is  still  inchoate,  as  in  the  principal  case, 
subrogation  should  still  be  allowed.  Those  states  which  require  no  actual 
interest  in  the  property  protected  could  not  consistently  deny  the  claim. 
John  v.  Connell  (1901)  61  Neb.  267;  Willson  v.  Brown  (1882)  82  Ind.  471. 
In  New  York  a  volunteer  is  more  strictly  defined,  and  subrogation  will 
not  be  granted  to  one  who,  not  being  personally  liable,  has  no  property 
chargeable  with  payment  of  the  incumbrance  removed.  Kohler  v.  Hughes 
(1896)  148  N.  Y.  507;  See  9  Columbia  Law  Review  64.  But  a  contingent 
right  in  realty  is  a  sufficient  interest  at  hazard.  Pease  v.  Egan  (1892)  131 
N.  Y.  262.  Inchoate  dower  is  such  a  contingent  interest,  Bullard  v.  Briggs 
(Mass.  1829)  7  Pick.  533,  and  is  defined  as  a  "substantial  right,  possessing, 
in  contemplation  of  law,  the  attributes  of  property."  2  Scribner,  Dower  8. 
Thus  it  is  an  existing  incumbrance  within  the  covenant  against  incum- 
brances. J  ones  w.Gardner  (N.  Y.  1813)  10  John.  265;  Shearer  v.  Ranger  (Mass. 
1839)  22  Pick.  447.  It  has  been  protected  against  sales  in  partition  pro- 
ceedings, N.  Y.  Code  Civ.  Pro.  §  1570,  and  its  value,  as  computed,  may  be 
retained  from  the  proceeds  of  the  sale  as  the  wife's  absolute  property. 
Bartlett  v.  Van  Zandt  (N.  Y.  1846)  4  Sandf.  Ch.  424.  Its  release  is  good 
consideration  for  the  conveyance  of  an  equity  of  redemption.  Bullard  v. 
Briggs,  supra.  The  New  York  courts  have  repeatedly  protected  the  rights 
of  the  wife,  as  well  as  of  the  widow.  Mills  v.  Van  Voorhies  (1859)  20 
N.  Y.  412;  Simon  v.  Canaday  (1873)  53  N.  Y.  298.  It  cannot  be  doubted 
that  they  would  regard  inchoate  dower  as  a  sufficient  interest  in  a  wife,  who 
has  paid  taxes  under  reasonable  necessity,  to  avoid  the  rule  denying  sub- 
rogation to  volunteers. 

Taxation — New  Jersey  Transfer  Tax  Act — Non-Resident  Decedent. — A 
stockholder  in  a  New  Jersey  corporation  died  domiciled  in  England,  hav- 
ing bequeathed  his  stock  to  a  person  also  there  domiciled.  Held,  three 
judges  dissenting,  the  transfer  was  not  subject  to  a  collateral  inheritance 
tax.    Neilson  v.  Russell  (N.  J.  1908)  71  Atl.  Rep.  286. 

Collateral  inheritance  taxes  being  imposed  upon  the  succession  and  not 
upon  the  property  would  not  ordinarily  reach  a  transfer  of  personal  property 
of  a  non-resident  decedent,  under  the  rule  that  succession  is  governed  by  the 
law  of  the  domicile.  However,  a  state  may  in  its  sovereign  capacity  create  a 
succession  at  the  real  situs  of  the  property  if  that  property  be  within  its  juris- 
diction. 8  Columbia  Law  Review  398;  Eidman  v.  Martinez  (1902)  184  U.  S. 
578.  After  such  legislation  the  question  becomes  one  primarily  of  statutory 
construction,  Eidman  v.  Martinez,  supra.  The  New  Jersey  Legislature  having 
taxed  all  property  of  resident  decedents  passing  "by  will  or  the  intestate 
laws  of  this  State,"  N.  J.  L.  (1894)  Chap,  no,  §  1,  further  taxed  all  prop- 
erty within  the  State  "passing  by  inheritance,  distribution,  bequest  or 
devise,"  without  limitation  as  to  which  laws  should  govern  such  successions. 
Moreover,  these  words  include  all  forms  of  transfer  by  will  or  intestacy, 
and  avoid  the  difficulty  arising  under  the  more  ambiguous  New  York 
Statute.  Matter  of  Romaine  (1891)  127  N.  Y.  80.  Section  n  of  the  N.  J.  act, 
since  the  completeness  of  a  foreign  executor's  or  administrator's  title  is 
recognized  by  comity.  In  re  Cape  May  etc.  Co.  (1888)  51  N.  J.  L.  78,  argues 
that  the  state  intended  to  tax  stock  transfers,  through  a  special  exercise 
of  its  sovereignty,  and  shows  that  personalty  was  intended  to  be  embraced 
by  the  words  "all  property"  in  §  1.  Consequently  the  interpretation  in  the 
principal  case  seems  unwarranted.  The  decision,  even  if  accepted,  should, 
however,  be  short-lived  since  the  personalty  of  non-resident  decedents  ought 
to  be  subject  to  a  transfer  tax  under  a  later  statute,  N.  J.  Laws  1906 
432,  §  1,  the  wording  of  which  complies  with  the  demands  in  the  prin- 
cipal case.  This  result,  moreover,  would  accord  with  that  reached  in  New 
York,  Matter  of  Bronson    (1896)    150   N.   Y.   1,  and  rightly  so,  inasmuch 
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as  the  latest  New  Jersey  enactment  is  but  a  copy  of  the  New  York 
statute  L.  1892  ch.  814  §  1,  the  adoption  of  which  should  include  the  construc- 
tion put  thereon  by  the  New  York  courts.  State  v.  Kuhl  (1889)  51  N,  J. 
L.  191,  199. 

Taxatiok, — Special  Assessments — Police  Power. — Land  occupied  by  rail- 
road tracks  was  assessed,  according  to  its  frontage  on  the  city  street,  for 
the  construction  of  a  sewer  therein.  Held,  the  question  of  whether  the 
land  was  benefited  was  of  no  importance  as  the  levy  was  properly  made 
under  the  police  power.  C.  M.  &  St.  P.  etc.  Co.  v.  City  of  Janesville  (Wis. 
1908)    118  N.  W.  181. 

The  cost  of  a  local  improvement  may  be  assessed  upon  property  in  the 
district,  proportioned  according  to  the  benefits  received.  White  v.  Gove 
(1903)  183  Mass.  133.  While  such  assessments,  not  being  general  taxes 
are  not  within  an  exemption  from  taxation  allowed  to  charitable  institu- 
tions, Boston  etc.  Soc.  v.  Mayor  etc.  of  Boston  (1874)  116  Mass.  181,  they 
are  usually  considered  an  exercise  of  the  taxing  power.  Dalrymplc  v.  City 
of  Milwaukee  (1881)  53  Wis.  178.  Levies  made  under  the  police  power 
are  for  regulation,  while  those  made  under  the  taxing  power  are  for 
revenue,  and  though  a  levy  may  have  the  elements  of  both  powers,  its  pri- 
mary purpose  is  the  one  to  be  considered.  Reelfoot  etc.  Dist.  v.  Dawson 
(1896)  97  Tenn.  151.  There  is  authority  for  holding  that  sewer  construc- 
tion assessments  are  a  valid  exercise  of  the  police  power,  City  of  Pueblo  v. 
Robinson  (1889)  12  Colo.  593,  but  it  is  submitted  that  these  charges  are 
primarily  for  the  purpose  of  paying  the  cost  of  the  improvement,  since 
there  are  usually  absent  such  regulative  features,  as  compelling  sewer  con- 
nections with  the  property,  as  in  Van  Wagoner  v.  City  of  Paterson  (1902) 
67  N.  J.  L.  455,  on  which  decision  the  principal  case  relies.  See  Doughten 
v.  Camden  (1905)  72  N.  J.  L.  451.  While  the  reasoning  of  the  principal 
case  is  not  convincing,  the  result  would  be  supportable  in  many  jurisdic- 
tions. The  determination  of  the  method  of  apportioning  special  assessments 
according  to  benefits,  is  a  legislative  function  reviewable  by  the  courts  only 
in  clear  cases  of  unreasonableness.  French  v.  Barber  (1901)  181  U.  S.  302. 
As  to  city  lots,  the  front  foot  rule  is  often  accepted  as  a  just  means  of 
arriving  at  the  amount  to  be  charged.  Northern  etc.  Co.  v.  Connely  (1859) 
100  Oh.  St.  159.  In  those  jurisdictions,  including  Wisconsin,  not  accepting 
the  front  foot  rule,  the  principal  case  is  open  to  attack.  Doughten  v. 
Camden,  supra. 

Telegraphs  and  Telephones — Limitation  of  Liability  by  Sender — Tort 
Recovery  by  Sendee. — A  sendee  of  a  telegraph  message  sued  in  tort,  for 
damages  resulting  from  the  negligent  alteration  of  a  message  sent  at  his 
request.  Held,  the  sendee  could  recover  only  nominal  damages,  as  stipu- 
lated for  in  the  contract  blank,  signed  by  the  sender.  Halsted  et  al.  v. 
Postal  Telegraph  Co.  (N.  Y.  1008)  85  N.  E.  1078. 

The  sender's  right  to  limit  the  liability  of  the  company  for  its  negligent 
misfeasance  toward  the  sendee  is  disputed,  owing  to  the  different  concep- 
tions of  the  legal  duty  which  the  company  owes  the  receiver.  The  Massa- 
chusetts doctrine  is  that  the  duty  only  arises  because  of  the  sender's  con- 
tract, and  that  its  extent  is  necessarily  measured  by  the  terms  of  that  con- 
tract. Ellis  v.  Amer.  Tel.  Co.  (1886)  95  Mass.  226,  238.  The  fallacy  of 
this  position  would  seem  to  be  that  the  contract  of  limitation  merely  affects 
the  amount  of  recovery  by  the  sender,  but  does  not  alter  the  common  law 
duty  of  the  company  to  exercise  due  care.  It  has  been  suggested  that  a 
separate  duty  toward  the  sendee  arises  from  the  representation  by  the  com- 
pany that  its  messages  are  correct.  Bigelow,  Torts  602.  The  better  view 
is  that  public-service  corporations  must  transmit  with  reasonable  care,  all 
messages  for  all  those  whom  they  may  undertake  to  serve.  W.  U.  Tel  Co. 
v.  Short  (1890)  53  Ark.  434.  This  duty  to  the  sendee  is  entirely  distinct 
and  totally  independent  of  the  sender's  contract.  Mentsner  v.  W.  LI .  Tel. 
Co.  (1895)  93  la.  752;  W.  V.  Tel.  Co.  v.  Dubois  (1889)   128  111.  248;  Bur- 
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dick,  Torts  (2nd  Ed.)  491.  Manifestly,  therefore,  if  the  sendee  stands 
neither  in  the  relation  of  principal  nor  agent,  to  the  sender,  the  latter 
has  no  power  to  bind  the  sendee  by  any  such  stipulations.  (See  case  below, 
dissenting  opinion.)  McCord  v.  W.  U.  Tel.  Co.  (1888)  39  Minn.  181.  183. 
The  principal  case  may,  only,  be  supported,  by  accepting  the  finding  of  the 
court  that  the  sendee's  request  made  the  sender  his  agent. 

Trespass — Docs  Not  Trespassers. — Defendant's  dog,  suddenly  becoming 
mad,  ran  upon  plaintiff's  land  and  bit  the  plaintiff's  cow.  Plaintiff  sued 
for  the  resulting  injury.  Held,  defendant  was  not  liable  without  proof  of 
knowledge  of  the  dog's  viciousness.  Van  Etten  v.  Noyes  (1908)  112  N.  Y. 
Supp.  888. 

The  general  rule  is  that  owners  are  liable  for  the  trespasses  of  their 
domestic  animals,  Decker  v.  Gammon  (1857)  44  Me.  322,  329;  but  since 
there  was  no  absolute  property  in  dogs,  and  they  were  considered  naturally 
harmless,  an  exception  was  early  made  that  the  owner's  liability  should 
depend  on  his  knowledge  of  the  dog's  vicious  propensity.  Holt,  C.  J.,  in 
Mason  v.  Keeling  (1700)  12  Mod.  332.  There  is  now  property  in  dogs 
for  all  purposes,  8  Columbia  Law  Review,  147;  but  the  majority  of  courts 
seem  to  continue  the  exception  on  the  ground  that  trespassing  dogs  are  not 
apt  to  do  damage.  2  Cooley,  Torts  (3rd  Ed.)  691 ;  Sanders  v.  Teape  (1884) 
51  L.  T.  n.  s.  263.  Cf.  Elliott  v.  Hers  (1874)  29  Mich.  202.  The  New 
York  cases  cited  in  the  principal  case  are  not  decisive,  although  they  con- 
tain pertinent  dicta.  O'Connell  v.  Jarvis  (1897)  13  App.  Div.  3;  Buchanan 
v.  Stout  (1908)  123  App.  Div.  648.  A  few  courts  have  rejected  the  ex- 
ception, and  have  applied  the  general  rule  even  to  the  case  of  dogs,  Doyle 
v.  Vance  (1880)  6  Vict.  L.  R.  (cases  at  law)  87;  Chunot  v.  Larson  (1878) 
43  Wis.  536,  541 ;  and  the  same  result  has  been  achieved,  wholly  or  in 
part,  by  many  statutes.  Newton  v.  Gordon  (1888)  72  Mich.  642;  Orne  v. 
Roberts  (1871)  51  N.  H.  no,  113;  McAdams  v.  Sutton  (1873)  24  Oh.  St. 
333.    The  principal  case,  however,  is  in  accord  with  the  weight  of  authority. 

Waters  and  Watercourses — Public  Rights  in  the  Foreshore. — The  de- 
fendant, an  upland  owner,  built  a  wharf  which  unnecessarily  obstructed 
passage  along  the  shore.  Held,  in  a  suit  to  enjoin  the  continuance  of  the 
obstruction,  that  the  right  of  passage  along  the  shore  is  a  public  right 
incidental  to  the  rights  of  fishing,  bathing,  and  boating.  Barnes  v.  Mid- 
land Railway  Terminal  Co.  40  N.  Y.  Law  Journal  927.     See  Notes,  p.  174. 

Wills — Testator  Domiciled  Abroad — Will  Probated  in  New  York. — 
A  testator  domiciled  in  France  executed  a  will,  the  formalities  of  which 
conformed  to  New  York  law,  but  were  insufficient  under  the  French  law. 
The  will  was  offered  for  probate  in  New  York.  Held,  two  judges  dissent- 
ing, the  will  was  admissible  under  Code  Civ.  Proc.  §2611,  which  admits 
to  probate  a  will  executed  according  to  New  York  law,  irrespective  of 
§  2694  which  provides  that  testamentary  dispositions  are  to  be  governed  by 
the  law  of  the  domicile  of  the  testator.  In  re  Reuben's  Will  (1908)  112 
N.  Y.  Supp.  941. 

The  position  of  the  principal  case  seems  to  lead  to  a  logical  incon- 
sistency. The  situs  of  personality  being  at  the  testator's  domicile,  testa- 
mentary distribution  should  be  made  according  to  the  lex  domicilii.  Mol- 
trie  v.  Hunt  (1861)  23  N.  Y.  394.  Accordingly,  his  testamentary  acts  must 
conform  to  that  law,  Co:ig.  Soc.  v.  Hale  (1898)  29  App.  Div.  396,  and 
whether  the  decedent,  in  the  principal  case,  was  testate  or  intestate  should 
properly  be  referable  to  the  law  of  France.  Price  v.  Dewhurst  (1837)  8  Sim. 
279;  Desesbats  v.  Berkuier  (Pa.  1808)  1  Binn.  336.  The  court,  however, 
admits  a  will  to  probate  in  New  York  even  though  in  France  the  deceased 
was  intestate.  As  a  result,  if  the  testamentary  dispositions  are  valid  under 
the  French  law,  which  according  to  Code  Civ.  Proc.  §  2694,  determines 
their  legality,  rights  might  vest  in  the  legatees  though  in  France  the 
property  would  descend  differently,  under  the  intestacy  law.     This  would 
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violate  the  rule  that  the -.lex  domicilii  must  determine  where  the  title  goes 
Dammert  v.  Osborne  (1893)  140  N.  Y.  30.  The  construction  of  the  disS 
ing  judges  appears  preferable,  but  if  the  history  of  Code  Civ  Proc  §  2611 
(see  Laws  of  1876,  ch.  118  expressly  admitting  wills  of  some  non  residents 
when  made  in  accord  with  New  York  law)  would  defeat  such  an  interpre- 
tation, more  legislation  is  needed  to  correct  the  inconsistency  mterPre 
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The  Massachusetts  Law  of  Landlord  and  Tenant.  By  Prescott  F. 
Hall.  Second  Edition,  Revised  and  Enlarged.  Boston:  Little,  Brown 
&  Co.     1908.    pp.  lxii,  619. 

The  author  of  this  excellent  book  has  undertaken  to  furnish  a  complete 
index  to  the  decisions  and  statutes  comprising  the  law  of  Landlord  and 
Tenant  of  the  state  of  Massachusetts,  and  to  make  a  systematic  statement 
not  only  of  the  substantive  law  of  the  subject  in  the  state,  but  also  of  mat- 
ters of  pleading,  practice  and  evidence.  Not  the  least  valuable  part  of  the 
book  is  the  admirable  collection  of  forms.  It  includes  examples  of  reserva- 
tion, covenants  and  conditions,  leases  of  houses  in  the  city  and  country,  of 
flats,  chambers  and  officers,  extensions  and  assignments  of  leases,  and 
notice  to  quit  and  to  terminate  tenancies,  and  a  large  number  of  precedents 
of  declarations  and  answers  in  actions  of  contract  and  tort,  by  and  between 
parties  to  leases  and  strangers.  The  forms  of  pleading  being  founded  on 
the  Massachusetts  practice  is  the  only  part  of  the  book  that  would  sug- 
gest any  difficulty  in  its  adaptability  to  the  needs  of  the  lawyer  of  any  other 
state. 

The  book  is  notable  not  only  for  the  clearness  of  its  style  and  the 
accuracy  with  which  it  states  the  law,  but  also  for  its  presentation  of  the 
law  of  a  single  jurisdiction  with  such  fulness  that  it  may  equally  represent 
the  law  of  any  other  jurisdiction  if  founded  on  the  common  law. 

It  has  been  said  that  the  courts  of  a  given  jurisdiction  in  the  course  of 
a  generation  take  up  pretty  much  the  whole  body  of  the  law,  and  restate  it 
from  the  present  point  of  view.  This  book  might  furnish  the  basis  for  an 
analysis  of  the  law  that  would  prove  or  disprove  this  interesting  proposi- 
tion. For  we  here  have  a  summary  of  the  labor  of  a  single  court  com- 
posed of  great  and  famous  judges  aided  by  a  zealous  and  competent  bar, 
in  answering  the  litigated  questions  of  a  numerous  and  complex  body  of 
citizens,  arising  out  of  one  of  the  commonest  of  every-day  contracts. 
The  judicial  utterances  are  found  in  some  twelve  hundred  decisions,  ex- 
tending over  a  period  of  one  hundred  and  twenty-five  years  and  all  from 
a  single  court.  To  be  sure,  there  are  two  hundred  decisions  from  other 
courts  referred  to,  but  practically  all  of  them  concern  the  law  of  bank- 
ruptcy, as  to  which  the  state  court  could  not  speak.  Besides  these  decisions 
of  the  judges,  the  citizens  themselves  have  expressed  their  own  view  of 
their  needs  as  to  this  contract  in  some  three  hundred  statutes,  either  primary 
or  revisions. 

Apart  from  this,  the  book  is  of  value  not  only  to  the  lawyer  and  citizen 
of  Massachusetts  and  for  comparative  uses,  but  especially  to  the  law 
student,  who  will  here  find  the  common  law  presented  with  lucidity,  because 
the  statements  are  not  qualified  and  befogged  by  exceptions  and  limitations 
from  the  decisions  of  other  jurisdictions. 

A  word  of  commendation  should  be  added  with  regard  to  the  clear 
and  readable  type  used,  and  the  excellent  paper  and  suitable  binding  of 
the  book. 
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Principles  of  Anthropology  and  Sociology  in  Their  Relations  to 
Criminal  Procedure.  By  Maurice  Parmalee,  M.  A.  New  York:  The 
Macmillan  Co.     1908.    pp.  410. 

This  volume — one  of  the  "Citizen's  Library" — reviews  the  main  changes 
in  criminal  procedure  during  the  last  two  centuries,  and  pleads  for  further 
ones,   in  general  accordance   with   the   theories  of  the   Italian   school,   of 
which  Lombroso  was  the  founder,  proceeding  on  the  principle  of  "social 
defense"  (pp.  4,  104).     Crime,  though  the  author  sedulously  avoids  the  task 
of  definition  (p.  97),  he  seems  to  regard  as  action  contrary  to  social  order 
and  the  current  standards  of  good  conduct.    Criminal  procedure  he  does 
venture  to  define,  and  declares  to  be  "a  process  by  means  of  which  the 
class  called  criminal  is  separated  from  the  rest  of  society"   (p.  7).    Here 
the  class  is  put  forward  as  the  main  object  of  consideration,  but  the  book 
is  mainly  occupied  with  a  denunciation  of  any  system  of  procedure  which 
does   not   rest  on   individualism,   and   particularly  on   individualization   of 
punishment    (pp.   108,  212).    The   "classical"  school   of  penologists   would 
treat  the  criminal  according  to  the  character  of  his  crime;  the  "positive" 
or  Lombroso  school  would  treat  him  according  to  his  own  character  (p.  17). 
Criminal  procedure  segregates  in  order  to  ascertain  who  are  in  need  of 
penal  treatment    (p.  22).       It  looks,   in   each  case,  for  instance,  through 
the  juridicial  figure  of  theft  to  see  if  kleptomania  does  not  reside  within. 
Most  habitual  criminals,  indeed,  may  be  ranked  in  the  class  of  occasional 
criminals,  the  occasion  in  each  case  of  lapse  being  the  persistence  of  their 
childish  savagery,  because  unrepressed  in  their  earlier  years  by  the  group 
of  circumstances  within  which  they  found  themselves   (p.  44),  and  prob- 
ably aggravated  by  drink,  and  confirmed  through   contamination  by  cor- 
rupt associates  in  jail  or  stupefaction  in  solitary  cells   (p.  62).     Proceed- 
ing  another   step,   the  positive   school   tells    us   that   there   is   a   dynamic 
regularity  in  the  annual  proportion  of  crimes  in  any  given  social  sphere. 
Penalties  do  not  reduce  it,  but  "equivalents  of  punishments"  may.     These 
are  such   as   the   influences   of   education,   economics,   religion,   and   home 
may   supply.     They   cannot    exterminate   crime,    and   so   there   will    be   a 
residuum    incurable,    and    therefore    to    be    removed    by    eliminating    the 
criminal  from  social  contact   (p.  67).     We  are  to  become  scientific  crimi- 
nologists only  by  adding  to  what  anatomy  can  teach  us  of  the  exterior 
structure  of  the  so-called  criminal,  the  revelations  of  biology  and  sociology. 
Put  in  terms  of  practice,  courts  of  justice  should  look  for  aid  to  ex- 
perts, who  can  read  the  mind  of  the  accused  by  the  "hydrosphygmograph," 
and  tell  in  terms  of  millimeters  how  his  blood  was  quickened  when  his  at- 
tention was  directed  to  the  circumstances  of  the  crime  (p.  87).     Achieve- 
ments already  made  by  the  new  school  in  detecting  criminals  are  mentioned. 
To  cite  but  one:     A  girl  was  ravished  and  infected  with  syphilis.     Six 
men  were  accused.     Lombroso  was  called  in.     He  picked  out  at  once  one 
of  them  having  a  sinister  physiogomy,  obscene  tatoo  marks  on  his  arm, 
and  traces  of  recent  syphilis  (p.  89),  who  made  a  full  confession.    It  would 
seem  to  one,  not  a  positivist,  that  the  traces  of  syphilis  might  have  been 
discovered   by    any   competent    physician,    and    that    no    reconstitution    of 
criminal  procedure  was  necessary  to  make  them  pertinent  as  tending  to 
show  guilt.     Our  author,  however,  remarks  that  while  it  is  true  that  in 
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the  law  of  evidence  "are  recorded  the  empirical  results  from  the  observa- 
tion of  witnesses,"  they  have  not  yet  been  subjected  to  the  criticism  of 
modern  psychology   (p.  91). 

He  ranges  himself  essentially  with  those  who  deny  the  freedom  of  the 
will,  or  power  of  moral  liberty  (p.  112).  Nobody  claims  that  the  protist 
has  it.  We  have  been  evolved  from  the  protist.  Therefore  we  have  not 
got  it.  Q.  E.  D.  (p.  109).  Had  we,  it  would  have  been  an  exception  to 
the  law  of  the  conservation  of  energy,  and  so  go  to  "destroy  the  founda- 
tion to  modern  science"  (p.  no). 

But  while  "judgment  is  a  mechanical  process,  admitting  no  freedom 
of  choice"  (p.  in),  and  moral  guilt  is  no  cause  for  social  punishment, 
the  criminal  is  still  "a  phenomenon  of  individual  and  social  pathology" 
(p.  115),  and  biology  can  permit  his  elimination  and  repression,  because 
these  are  social  forms  of  natural  selection  and  adaptation    (p.   125). 

The  United  States  moved  early  in  the  direction  of  trying  to  reform 
the  criminal,  but  not  by  any  method  "inspired  by  scientific  ideas"  (p.  143). 

The  author  describes  and  approves  the  German  practice  of  requiring 
the  Judges,  on  acquitting  one  charged  with  crime,  to  decide  whether  his 
arrest  was  so  wholly  unjustifiable  as  to  call  for  indemnity  from  the 
public  treasury  (pp.  242,  271)  ;  the  Italian  plan  of  providing  means  of 
instruction  in  scientific  police  methods  (p.  249)  ;  the  French  mode  of 
identification  known  as  the  portrait  parle,  consisting  of  a  description  of 
certain  features  of  the  physiognomy  (p.  253)  ;  and  the  Eastern  and  English 
mode  based  on  records  of  finger-prints  (p.  254).  The  defense  of  crim- 
inals by  a  public  officer  is  advocated,  and  the  refusal  to  accept  a  plea  of 
guilty    (p.  277). 

The  author  inclines  to  long  words,  and  phraseology  of  a  foreign  cast. 
His  treatise  contains  little  that  is  not  a  reproduction  of  what  has  been 
written  by  European  jurists  and  anthropologists,  particularly  those  of 
Italy,  Germany,  England,  and  France.  Spanish  books  apparently  were  not 
consulted.  Thus,  in  speaking  of  the  selection  of  medical  experts,  he 
does  not  allude  to  the  views  expressed  by  Professor  Dorado  of  the  Uni- 
versity of  Salamanca  in  his  important  treatise  on  Los  Pcritos  Medicos  y 
La  Justicia  Criminal,  published   in   1906. 

It  may  be  said,  in  general,  that  the  author  writes  from  the  view  point 
of  a  doctrinaire  and  evidently  lacks  familiarity  with  the  prac  ice  of  his 
own  country  in  criminal  cases.  Thus,  it  is  stated  (p.  353)  that  in  legal 
theory  the  testimony  of  one  witness  is  as  good  in  quality  as  that  of  an- 
other.    Nothing  could  be  farther  from  the  truth. 

Treaty-Making  Power  Under  the  Constitution  of  the  United 
States.  By  Robert  T.  Devlin.  San  Francisco:  Bancroft-Whitney  Co. 
1908.     pp.  lxx,  866. 

The  author  is  correct  in  characterizing  the  treaty  power  as  among 
the  powers  of  first  importance  granted  to  the  Federal  government  by  the 
Constitution.  Along  with  such  works  as  "Treaties  in  Force."  Snow's 
"Cases  in  International  Law"  and  Moore's  "Digest,"  this  work  con- 
tributes valuable  material  for  the  student  of  public  and  private  law.  The 
author  points  out  how  vague  and  uncertain  are  legislative  acts  and  treaties 
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until  the  courts  have  passed  upon  them.  The  fields  entered  by  law- 
makers of  today  are  so  novel  and  the  growing  causes  for  appeal  and 
repeal  so  numerous  that  legislation  needs  not  only  the  sanction  of  the 
President  but  also  the  interpretation  and  approval  of  the  courts.  In  the 
treatment  of  a  subject  so  varied  in  its  scope  as  the  treaty-making  power, 
the  author  deals  with  material  of  peculiar  richness. 

The  book  opens  with  a  brief  survey  of  the  history  of  the  treaty  power 
before  the  Constitution.  The  limitations  on  the  government  in  this  regard 
under  the  Confederation  argued  strongly  for  the  adoption  of  the  new  in- 
strument, which  in  the  various  clauses  bearing  on  the  subject  gave  ample 
authority  for  dealing  with  foreign  affairs.  The  transfer  of  the  treaty  power 
from  the  States  to  the  Federal  government  and  the  doctrine  of  the  bind- 
ing force  of  all  treaties  upon  the  State  were  important  steps  in  the  crea- 
tion of  the  National  government.  The  manner  in  which  the  study  of  the 
Southern  Confederacy  is  approached  from  this  angle  is  interesting.  The 
suggestion  is  made  that  the  Civil  War  in  the  political  sense  was  the 
commission  on  the  part  of  the  States  of  unconstitutional  acts,  since  the 
limitations  upon  the  State  powers  were  overstepped  in  the  entrance  into 
alliances. 

The  author  discusses  the  constitutional  provision  that  a  treaty  is  a 
part  of  the  law  of  the  land  and  thus  subject  to  the  decision  of  the  Supreme 
Court.  This  raises  the  point  somewhat  unsettled  in  English  law  as  to 
whether  a  treaty  is  an  "act  of  State."  A  full  and  enlightening  discussion 
of  the  Japanese  situation  resulting  from  the  enactment  in  1906  of  the 
California  School  Law  is  given.  The  absence  of  conflict  between  the 
Nation  and  the  State  is  pointed  out  and  the  fact  that  the  right  to  school 
privileges  is  not  inherent  in  citizenship  is  emphasized.  Interesting  refer- 
ence is  made  to  the  peculiar  and  somewhat  confusing  phraseology  in  the 
treaty  clause  of  the  Constitution,  i.  e.,  "all  treaties  made  or  which  shall  be 
made  under  the  authority  of  the  United  States."  The  wording  was  then 
necessary  to  cover  certain  treaties  already  made  and  which  were  to  con- 
tinue binding  under  the  new  government. 

The  various  topics,  falling  within  the  scope  of  a  discussion  of  the  treaty 
power,  as  immigration,  expatriation,  extradition  and  rights  in  war  and 
peace,  are  clearly  though  briefly  stated.  A  comprehensive  appendix  con- 
tains many  excerpts  from  treaties  and  conventions  covering  a  wide  range 
of  topics  and  so  arranged  as  to  make  the  work  useful  as  a  reference  in 
this  sphere  of  the  law.  The  work  is  well  indexed,  contains  a  carefully 
analyzed  table  of  contents,  and  refers  to  an  unusual  number  of  well- 
selected  cases.  In  the  frequent  expressions  of  the  author's  personal  views, 
safe  and  conservative  ground  is  taken. 

Books  Received: 

The  Law  of  Torts.  By  Francis  M.  Burdick.  2nd  Ed.  Albany:  Banks 
&  Co.     1908.     pp.  lxxxix,  550. 

The  Control  of  Public  Utilities.  In  the  form  of  an  Annotation  of  the 
Public  Service  Commission  Law  of  the  State  of  New  York.  By  Wil- 
liam M.  Ivins  and  Herbert  Delavan  Mason.  New  York:  Baker, 
Voorhis  &  Co     1908.    pp.  lxxi,  1 149. 
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PARTNERSHIP  REALTY. 

In  England  the  rule  of  law  upon  this  subject  is  no  longer  open 
to  doubt.  Whenever  land  has  become  partnership  property,  it  is  to 
be  treated  as  personal  and  not  real  estate,  unless  the  contrary  in- 
tention of  the  partners  appears ;  and  this  out  and  out  conversion  of 
realty  into  personalty  is  enforced  as  between  the  heirs  and  the 
personal  representatives  of  a  deceased  partner.1  As  English  law, 
however,  does  not  treat  a  firm  as  a  legal  person,2  the  legal  title  to 
partnership  lands  must  be  conveyed  to  the  partners,  or  to  some 
person  as  their  trustee.  This  title  devolves  "according  to  the  nature 
and  tenure  thereof  and  the  general  rules  of  law  thereto  applicable, 
but  in  trust  *  *  *  for  the  purposes  of  the  partnership  and  in 
accordance  with  the  partnership  agreement."  3 

'Partnership  Act,  1890  (53  &  54  Vict.  c.  39)   §22. 

2Ex  parte  Corbett.  In  re  Shand  (1880)  L.  R.  14  Ch.  D.  122;  In  re 
Beauchamp  Brothers,  L.  R.  [1894]  1  Q.  B.  1,  7;  Pollock  on  Partnership 
(5th  Ed.)  20. 

Partnership  Act,   1890   (53  &  54  Vict.  c.  39)    §20. 

In  Wray  v.  Wray,  L.  R.  [1905I  2  Ch.  349,  79  L.  J.  Ch.  687,  certain 
real  estate  was  deeded  to  William  Wray.  This  was  the  firm  name,  under 
which  Eliza  Wray,  Henry  Wray,  William  James  Wray  and  Joseph  Turn- 
bull  carried  on  a  partnership  business,  and  the  premises  were  bought  with 
firm  funds  and  used  in  the  firm  business.  Henry  Wray  retired  from  the 
firm,  received  from  the  other  three,  who  continued  the  business  in  part- 
nership, full  payment  of  his  share,  and  died  without  executing  any  con- 
veyance of  his  interest  in  these  premises,  Warrington,  J.,  said :  "I  have  to 
ascertain  who  was  meant  by  the  person  described  as  William  Wray  in 
the  deed;  and  I  find  on  the  authority  of  Maugham-  v.  Sharpe,  17  C.  B. 
(N.  S.)  443,  that  I  may  instead  of  William  Wray  read  the  deed  as  a 
conveyance  to  the  four  partners,  Eliza  Wray,  Henry  Wray,  William  James 
Wray  and  Joseph  Turnbull.  So  reading  the  deed  and  inserting  the 
names  of  the  partners,  it  becomes  a  conveyance  to  these  four  persons. 
The  legal  estate  is  not  affected  by  the  fact  that  the  purchase-money 
was  partnership  property ;  and  the  beneficial  interest  was  already  vested 
in  the  four  partners.  I  will  therefore  make  a  declaration  that  the 
legal  estate  passed  to  the  plaintiffs  and  Henry  Wray  as  joint  tenants, 
and  that  on  the  death  of  Henry  Wray  it  passed  to  and  is  now  vested  in 
the  three  continuing  partners   in   fee   simple." 
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The  same  rule  prevails  in  Scotland,4  also,  as  well  as  in  the 
English-speaking  colonies  of  Great  Britain.5 

Some  Discordant  Decisions. 

While  the  Scotch  courts  have  always  applied  the  doctrine  stated 
above,  there  are  a  few  English  decisions  which  are  at  variance 
with  it.  The  line  begins  with  Thornton  v.  Dixon.6  Certain  lands 
had  been  acquired  by  a  partnership  of  paper-makers  "for  the  better 
carrying  on  the  trade."  After  the  dissolution  of  the  firm  by  the 
death  of  a  partner,  his  heir  claimed  the  decedent's  share  in  the 
aforesaid  lands,  while  the  personal  representative  insisted  that  the 
entire  property  of  the  firm  should  be  distributed  as  personalty. 
Lord  Chancellor  Thurlcw  is  reported  to  have  said  at  the  first  hear- 
ing that  "he  had  always  understood  that  when  partners  bought 
lands  for  the  purpose  of  a  partnership  concern,  it  was  to  be  con- 
sidered as  part  of  the  partnership  fund ;  and  that,  consequently, 
these  lands  must  be  considered  as  personal  estate  and  distributable 
as  such."  But  "his  Lordship  gave  liberty  to  argue  the  nature  of  the 
property,  if  the  proposition  on  that  point  could  not  be  maintained." 
After  such  argument,  he  expressed  the  opinion  "that  had  the 
agreement  been  that  the  mills  should  be  valued  and  sold,  it  would 
have  converted  them  into  personalty  of  the  partnership;  but  that 
the  agreement  in  this  case  was  not  sufficient  to  vary  the  nature  of 
the  property;  therefore,  that  after  the  dissolution  the  property 
would  result  according  to  its  respective  nature,  the  real  as  real, 
the  personal  as  personal  estate."  7 

This  doctrine  was  applied  by  Sir  William  Grant,  M.  R.,8  and 

'Statute  cited  in  notes  i  and  3;  Young  v.  Campbell  (1790)  10  Fac. 
Dec.  196;  Corse  v.  Corse  (1802)  13  Fac.  Dec.  162;  Murrays  v.  Murray 
(1805)  13  Fac.  Dec.  441;  Minto  v.  Kirkpatrick  (1833)  11  Sess.  Cas.  632; 
Irvine  v.    Irvine    (1851)    13    Sess.   Cas.    (2d   Series)    1367. 

hEx  parte  Banks  (1828)  1  Newfoundland  R.  349;  Prentiss  v.  Brennan 
(1850)  1  Gr.  Ch.  484;  Wylie  v.  Wylie  (1854)  4  Gr.  Ch.  278;  Sanborn 
v.  Sanborn  (1865)  11  Gr.  Ch.  359;  Conger  v.  Piatt  (1866)  25  U.  C.  Q.  B. 
277;  Cameron  v.  Cameron  (1867)  1  N.  Z.  App.  24;  In  re  Music  Hall 
Block  (1885)  8  Ont.  225;  In  re  Cushing's  Estate  (1894)  New  Bruns.  Eq. 
102;    Walker   v.   Creavaix    (1905)    25    N.   Z.   L.   R.   329. 

e(i790    3  Bro.   C.   C.    199. 

'In  the  following  year,  Lord  Thurlow  is  reported  as  again  expressing 
the  view,  which  he  stated  at  first  in  Thornton  v.  Dixon :  that  if  persons 
in  trade  purchase  lands  for  the  purposes  of  trade,  there  is  an  equitable 
conversion  into  personalty;  and  no  intimation  is  given  that  an  additional 
agreement  for  conversion  is  needed.  Lyster  v.  Dolland  (1792)  1  Ves. 
Jr.  431,  434,  3  Bro.  C.  C.  478,  480. 

'Bell  v.  Phyn  (1802)  7  Ves.  453.  London  merchants,  with  firm  funds, 
bought  and  improved  a  plantation  in  Grenada,  and  the  accounts  relating 
to  it  were  kept  in  the  firm  books ;  but  on  the  authority  of  Thornton  v. 
Dixon,  the  land  was  held  not  to  have  been  converted  into  personalty: 
Balmain  v.   Shore   (1804)   9  Ves.  500. 
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by  Vice  Chancellor  Shadwell,9  but  it  never  met  with  the  approval 
of  the  legal  profession  in  England,10  and  was  thoroughly  dis- 
credited, even  before  the  passage  of  the  Partnership  Act. 

Lord  Eldon  repeatedly  criticized  the  doctrine,  and  at  least  two 
of  his  decisions  cannot  be  reconciled  with  it.  Upon  the  hearing  of 
a  Scotch  case  in  the  House  of  Lords,11  he  is  reported  to  have  said : 
"Till  the  case  decided  by  Lord  Thurlow,  we  lawyers  always  con- 
sidered the  real  estate  belonging  to  a  partnership  as  personal,  in 
point  of  succession ;  and  we  have  always  wished  to  get  out  of  this 
case  of  Lord  Thurlow."  On  another  occasion,12  he  is  credited  with 
the  remark:  "My  own  individual  opinion  is  that  all  property  in- 
volved in  a  partnership  concern  ought  to  be  considered  as  personal." 
These  views  are  embodied,  also,  in  his  decisions  in  Ripley  v.  Water- 
worth,13  Toivnsend  v.  Devaynes  14  and  Crawshay  v.  Maule.15 

Lord  Eldon's  Views  Prevail. 

Although  Vice  Chancellor  Shadwell,  in  the  cases  already  noted, 
threw  his  influence  upon  Lord  Thurlow's  side,  most  English  judges 
who  had  occasion  to  consider  the  subject  accepted  Lord  Eldon's 
doctrine  that  real  estate,  when  it  becomes  partnership  property,  is 

"Randall  v.  Randall  (1835)  7  Sim.  271,  4  L.  J.  Ch.  187,  40  R.  R.  142. 
Lands  were  bought  with  partnership  funds  but  not  used  in  the  firm 
business,  and  no  agreement  for  their  sale;  Cookson  v.  Cookson  (1837) 
8  Sim.  529.  Lands  not  acquired  with  firm  funds,  but  put  in  as  grantee's 
share  of  firm  capital ;  no  agreement  for  sale  on  dissolution,  and  not 
needed  to  pay  firm  debts. 

"Watson  on  Partnership  (2nd  Ed.,  1807)  p.  81  (1st  Amer.  Ed.  p.  60)  : 
"It  seems  formerly  to  have  been  held,  that  lands  purchased  for  the  purpose 
of  a  partnership  concern  were  in  all  respects  a  portion  of  the  partnership 
fund,  and  were  therefore  distributable  as  personal  property."  Montague 
on  Partnership  (2nd  Ed.  1822)  Vol.  I,  p.  139:  "It  seems  that  the  partner's 
interest  in  partnership  real  property  is,  upon  his  death,  distributable  as 
personal  property."  The  author  treats  Thornton  v.  Dixon  as  overruled. 
Collyer  on  Partnership  (1832)  pp.  70-76.  In  Forster  v.  Hale  (1800)  5 
Ves.  308,  309,  Lord  Loughborough  ruled  that  leases  of  premises  neces- 
sary for  the  purposes  of  the  partnership  are,  by  operation  of  law,  held 
for  the  purposes  of  the  partnership,  and,  hence,  personalty.  See  Alder  v. 
Fouracre    (1818)    3    Swanst.   489,    for   similar  holding. 

"Kirkpatrick  v.  Sime  (1811)  5  Paton.  Sc.  App.  525,  535-6.  The  same 
case  is  reported  in  Fac.  Col.  1812-14,  appendix  684,  under  the  title  of 
Sime  v.  Balfour,  where  Lord  Eldon  is  quoted  thus:  "It  is  the  better  rule 
to  say  that  partners  hold  partnership  property  as  trustees  and  the  whole 
becomes   personal    property." 

"Selkrig  v.   Davies    (1814)    2  Dow.  230,  242. 

13  (1802)  7  Ves.  425,  holding  that  there  was  an  out  and  out  conversion 
of  the  realty  into  personalty. 

14 ( 181 1 )  Montague  on  Partnership,  Appendix,  p.  96;  11  Sim.  498, 
note;  holding  partnership  lands  to  be  personal   property. 

"(1818)  r.  Swanst.  495,  508,  526,  530,  1  Wil.  181,  18  R.  R.  126:  "It 
has  been  repeatedly  decided  that  interests  in  lands,  purchased  for  the 
purpose  of  carrying   on   trade,   are  no   more   than   stock   in   trade." 
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converted  into  personalty  out  and  out.  "It  is  a  principle"  of  part- 
nership law,  said  Sir  John  Leach,  M.  R.,  "that  all  property,  whether 
real  or  personal,  is  subject  to  a  sale  on  a  dissolution  of  the  part- 
nership." 16  No  special  agreement  of  the  partners  for  the  valua- 
tion and  sale  of  real  estate  is  necessary,  in  order  to  convert  it  into 
personalty.  "It  is  the  clear  principle  of  a  court  of  equity,  in  the 
law  of  partnership  *  *  *  that  the  mere  contract  of  partnership, 
without  any  express  stipulation,  involves  in  it  an  implied  contract, 
quite  as  stringent  as  if  it  were  expressed,  that,  at  the  dissolution 
of  the  partnership,  all  the  property  then  belonging  to  the  partner- 
ship, whether  it  be  ordinary  stock  in  trade,  or  a  leasehold  interest, 
or  a  fee-simple  estate  in  land,  shall  be  sold,  and  the  net  proceeds, 
after  satisfying  all  the  partnership  debts  and  liabilities,  be  divided 
among  the  partners ;  and  that  each  partner  and  the  representative 
of  any  deceased  partner,  have  a  right  to  insist  on  this  being 
done."  17 

Moreover,  it  is  in  accordance  with  general  convenience  that  part- 
nership realty  should  be  treated  as  converted  for  all  purposes  into 
personalty.18  It  avoids  all  "the  inconvenient  consequences  of  the 
surviving  partners  being  entangled  by  a  tenancy  in  common  with 
the  heir,"  19  and  it  enables  the  surviving  partner  to  exercise  his 
acknowledged  right  to  wind  up  the  affairs  of  the  firm,  without 
interference  from  the  heirs  of  the  deceased  partner.20  Again,  the 
doctrine  of  out  and  out  conversion  follows  logically  from  the 
accepted  principle,  that  a  "partner's  share  is  nothing  more  than  his 
proportion  of  the  partnership  assets,  after  they  have  been  turned 
into  money  and  applied  in  liquidation  of  the  partnership  debts."  21 

"Fereday  v.  Wightwick  (1829)  1  R.  &  M.  45,  49,  Taml.  250,  261,  33 
R.   R.   136. 

"Sir  R.  T.  Kindersley,  V.  C.  in  Darby  v.  Darby  (1856)  3  Drew.  495, 
503-506,  25  L.  J.  Ch.  371,  2  Jur.   (N.  S.)  271,  4  W.  R.  413. 

'"Phillips  v.  Phillips  (1832)  1  Myl.  &  K.  649,  663,  1  L.  J.  Ch.  (N.  S.) 
214,  36  R.  R.  410;  Holroyd  v.  Holroyd  (1859)  7  W.  R.  426,  28  L.  J.  Ch. 
902,    903- 

"In  re  Lord  Grimthorpe,  Beckett  v.  Grimthorpe,  L.  R.  [1908]  1  Ch. 
666,  675.   77  L.  J.   Ch.   321. 

"In  re  Clough,  Bradford  Commercial  Banking  Co.  v.  Cure  (1885)  L.  R. 
31  Ch.  D.  324,  55  L.  J,  Ch.  77,  53  L.  T.  716,  31  W.  N.  96;  In  re  Bourne, 
Bourne  v.  Bourne,  L.  R.  [1906]  2  Ch.  427,  432,  433,  75  L.  J.  Ch.  779, 
aff'g  L.   R.    [1906]    1   Ch.    113. 

"Lindley  on  Partnership  (7th  Ed.)  p.  381.  The  following  cases  adopt 
Lord  Eldon's  views:  Broom  v.  Broom  (1834)  3  Myl.  &  K.  443 ;  Morris  v. 
Kearsley  (1836)  2  Y.  &  C.  139,  141,  47  R.  R.  379;  Houghton  v.  Houghton 
(1841)  11  Sim.  491,  506,  10  L.  J.  Ch.  310,  5  Jur.  528;  Essex  v.  Essex 
(1855)  20  Beav.  442,  4  W.  R.  Ch.  60;  Waterer  v.  Waterer  (1873)  '5 
Eq.  402,  21  W.  R.  508;  Davies  v.  Games  (1879)  L.  R.  12  Ch.  D.  813,  28 
W.   R.    16;   Murtagh  v.   Costello    (1881)    7  L.   R.   Ir.  428,   435-6;   West  of 
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Land  may  be  used  by  a  partnership,  however,  without  becom- 
ing firm  property.22  On  the  other  hand,  although  it  has  become 
firm  property,  the  partners  may  by  agreement  prevent  its  out  and 
out  conversion  into  personalty.23  Whether  land  has  become  firm 
property  or  not,  and  whether  the  partners  have  agreed  to  prevent 
its  conversion  or  not,  may  be  questions  which  are  not  easy  to 
answer  in  a  particular  case,  as  shown  by  the  authorities  cited  in  the 
last  two  notes ;  but  the  difficulty  in  England  is  one  of  fact,  and  not 
of  law. 

Although  this  legal  rule  cannot  be  considered  to  have  been  defi- 
nitely announced,  until  the  masterly  opinion  in  Darby  v.  Darby,2* 
it  is  not  a  modern  rule.  As  shown  by  the  remarks  of  Lord  Eldon, 
and  by  the  extracts  from  Watson,  Collyer  and  other  writers, 
already  quoted,  the  doctrine  of  out  and  out  conversion  had  not 
been  questioned,  until  the  decision  of  Lord  Thurlow,  in  Thornton 
v.  Dixon.  On  the  contrary,  it  was  an  accepted  doctrine  of  the  law 
merchant,  and  was  a  logical  corollary  from  the  maxim  jus  accres- 
cendi  inter  mercatores  locum  non  habet,2*  and  from  the  power  and 
duty  of  the  surviving  partner  to  settle  the  affairs  of  the  firm  and 
account  to  the  representatives  of  the  deceased  partner  for  his  share 
of  the  firm  assets.28 

Out  and  Out  Conversion   in  the  United   States. 

Chancellor  Kent  gave  unqualified  approval  to  this  doctrine ;  de- 
claring that  partnership  real  estate  is  deemed  in  equity  a  part  of 

England  etc.  Bank  v.  Murch  (1883)  L.  R.  23  Ch.  D.  138,  52  L.  J.  Ch.  784, 
48  L.  T.  417,  31  W.  R.  467;  In  re  Wilson,  Wilson  v.  Holloway,  L.  R.  [1893] 
2  Ch.  240,  62  L.  J.  Ch.  781,  3  R.  525,  68  L.  T.  785,  41  W.  R.  684. 

"Steward  v.  Blakeway  (1869)  L.  R.  4  Ch.  App.  603,  aff'g  (1869)  L.  R. 
6  Eq.  479;  Davis  v.  Davis,  L.  R.  [1894]  1  Ch.  393,  63  L.  J.  Ch.  219,  8  R. 
133,  70  L.  T.  265,  42  W.  R.  312,  cf.  Jackson  v.  Jackson  (1802)  7  Ves.  535, 
(1804)  9  Ves.  591,  with  Brown  v.  Oakshot  (1857)  24  Beav.  254. 

aIn  re  Wilson,  Wilson  v.  Holloway,  L.  R.  [1893]  2  Ch.  340,  343,  62  L.  J. 
Ch.  781,  3  R.  525,  68  L.  T.  785,  41  W.  R.  684. 

"(1856)    3   Drew.   495- 

^Jeffreys  v.  Small  (1683)  1  Vern.  217,  Eq.  Cas.  Abr.  370,  pi.  1;  Lake  v. 
Gibson  (1829)  1  Ch.  Cas.  Abr.  290,  pi.  3,  s.  c.  sub  notn..  Lake  v.  Craddock 
(1732)  3  P.  W.  158,  White  &  Tudor's  Lead  Cas.  in  Equity,  pp.  215,  217, 
221,   Sugden's  Vendor   &   Purchaser    (nth    Ed.)    p.  903. 

"See  Usher  v.  Ayleward  (1685)  1  Vern.  360,  361-2;  Kemp  v.  Andrews 
(1690)  Carth.  170;  Martin  v.  Crompe  (1696)  1  Ld.  Ray.  340,  Comb.  474, 
2  Salk  444;  Elliot  v.  Brown  (1791)  3  Swanst.  489,  note;  Lyster  v.  Dolland 
(1792)  1  Ves.  Jr.  431,  3  Bro.  C.  C.  478,  480;  Morley  v.  Bird  (1798)  3  Ves. 
Jr.  628,  631;  Jackson  v.  Jackson  (1804)  9  Ves.  591,  596;  and  the  analogous 
cases  of  a  joint  mortgage  to  secure  the  several  claims  of  the  mortgagees, 
Petty  v.  Styward  (1632)  1  Rep.  Cas.  in  Ch.  57,  1  Eq.  Cas.  Abr.  290; 
Rigden  v.  Vallier  (1751)  2  Ves.  Jr.  252,  258;  Steeds  v.  Steeds  (1889) 
L.  R.  22  Q.  B.  D.  537,  541,  58  L.  J.  Q.  B.  302;  where  the  estate  in  the 
land  is  declared  to  be  only  an  accessory  to  the  right  to  the  money  secured 
by  it. 
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the  partnership  fund ;  that  the  holder  of  the  legal  estate  is  "trustee 
for  the  whole  concern,  and  the  property  will  be  entitled  to  be  dis- 
tributed as  personal  estate."  27  After  commenting  upon  certain 
cases  in  New  York  and  Massachusetts,  which  he  pronounced 
"subversive  of  the  equity  doctrine  now  prevalent  in  England,"  he 
said: 

"These  decisions  appear  to  me  to  be  a  sacrifice  of  a  principle  of 
policy,  and,  above  all,  a  principle  of  justice,  to  a  technical  rule  of 
doubtful  authority.  There  is  no  need  of  any  other  agreement  than 
what  the  law  will  necessarily  imply,  from  the  fact  of  an  investment 
of  partnership  funds,  by  the  firm,  in  real  estate,  for  partnership 
purposes."  28 

Similar  views  were  expressed  by  Judge  Story,  in  a  very  care- 
fully considered  decision,29  and  in  his  Equity  Jurisprudence.30 
Later,  in  his  treatise  on  Partnership,  while  supporting  out  and  out 
conversion  as  correct  in  principle,  he  was  constrained  to  admit  that, 
in  this  country,  "upon  this  point  there  has  been  a  diversity  of  judi- 
cial opinion,  as  well  as  of  judicial  decision,"  and  that  "the  doctrine 
under  these  circumstances  must  be  considered  as  open  to  many 
distressing  doubts."  31  This  lament  has  been  echoed  and  reechoed 
by  American  judges  to  the  present  time.32 

Chancellor  Kent's  view,  that  land  which  has  become  a  part  of 
the  partnership  is  converted  into  personalty  without  any  othei 
agreement  than  that  which  is  implied  from  the  partnership  rela- 
tion, has  been  accepted  and  enforced  in  a  few  states.  In  Virginia, 
it  is  held  that  such  land  "is  to  be  considered  to  every  intent  as 
personal  property,  not  only  as  between  the  members  of  the  part- 
es Kent's  Commentaries,  37. 
sIbid.   39,   and   note  b. 

"Hoxie  v.  Carr  (1832)  1  Sumn.  173,  12  Fed.  Cas.  746. 
30First  Edition  (1835)  §  674.  "In  a  court  of  equity  the  real  estate  is 
treated,  to  all  intents  and  purposes,  as  a  part  of  the  partnership  funds, 
whatever  may  be  the  form  of  the  conveyance.  For  a  court  of  equity  con- 
siders the  real  estate,  to  all  intents  and  purposes,  as  personal  estate. 
*  *  *  Upon  the  death  of  one  partner  it  belongs  in  equity,  not  to  the 
heirs  at  law,  but  to  the  personal  representatives  and  distributees  of  the  de- 
ceased ;  unless,  perhaps,  there  be  a  clear  and  determinate  expression  of 
the  deceased  party,  that  it  shall  go  to  the  heirs  at  law  beneficially." 
"Story  on  Partnership  (1st  Ed.  1841)   §  93. 

8ZHale  v.  Plummer  (1855)  6  Ind.  121,  123;  "Upon  looking  into  the 
authorities,  it  is  quite  evident  that  the  effort  to  reconcile  them  would 
be  a  hopeless  task;"  Hewitt  v.  Rankin  (1875)  41  la.  35,  39:  "Counsel 
have  argued  the  question  of  law  presented  with  great  industry  and  re- 
search, and  have  at  least  demonstrated  the  want  of  harmony  in  the  au- 
thorities, and  the  impossibility  of  deducing  therefrom  rules  that  will 
accord  with  all;"  Cornwall  v.  Cornwall  (1869)  7  Bush.  (69  Ky.)  369,  372; 
Buchan  v.  Sumner  (N.  Y.  1847)  2  Barb.  Ch.   165,  200. 
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nership  respectively,  and  their  creditors,  but  also  as  between  the 
surviving  partner  and  the  representatives  of  the  deceased."  33  The 
Supreme  Court  of  Texas  has  declared  that  "real  estate  is  abso- 
lutely treated  as  personal  estate."  84  Ohio  courts  appear  to  favor 
the  doctrine  of  out  and  out  conversion,  when  the  property  is  bought 
with  firm  funds  for  firm  purposes  and  used  solely  in  the  partner- 
ship business,  even  though  no  express  agreement  for  conversion 
is  shown.35  Such  is  the  rule  in  Kentucky,  it  is  submitted,36  not- 
withstanding two  or  three  decisions  which  are  well  calculated  to 
generate  "distressing  doubts." 37  Connecticut,  also,  has  adopted 
this  rule.38 

One  of  the  clearest  and  most  persuasive  statements  of  the 
principles  upon  which  the  doctrine  of  out  and  out  conversion  of 
partnership  real  estate  rests,  is  found  in  an  early  decision  in  Ten- 
nessee.39 In  brief,  the  statement  is  this :  The  surviving  partner  is 
to  pay  all  debts  due  from  the  firm,  to  ascertain  the  value  of  what 
remains ;  to  ascertain  also  the  share  thereof  that  belonged  to  the 
deceased  partner  and  pay  his  share  of  it  to  his  executors.  To  do 
this,  he  must  have  an  absolute  and  unconditioned  property  and 
dominion  over  all  the  estate  of  the  firm.  If  his  authority  to  sell 
were  conditioned  upon  the  necessity  of  a  sale  to  pay  firm  debts, 
who  could  know,  when  inclined  to  become  a  purchaser,  whether 

"Miller  v.  Ferguson  (1907)  107  Va.  249,  251,  57  S.  E.  649;  Williams  v. 
Kendrick  (1906)  105  Va.  791,  54  S.  E.  865;  Deering  v.  Kerfoot  (1892) 
89  Va.  491,  16  S.  E.  671;  Parrish  v.  Parrish  (1892)  88  Va.  529,  532,  14 
S.  E.  325;  Hardy  v.  Norfolk  Mfg.  Co.  (1885)  80  Va.  404;  Diggs'  Adm'r.  v. 
Brown  (1884)  78  Va.  292;  Pierce  v.  Trigg  (1839)  10  Leigh  (37  Va.) 
406,  424, — the  land  was  purchased  with  firm  personalty  and  by  making 
it  firm  stock,  the  intention  was  evinced  to  treat  it  as  personalty. 

34Baldwin  v.   Richardson    (1870)    33  Tex.    16,  27-9. 

"Sumner  v.  Hampson  (1838)  8  Oh.  328,  339;  Ludlow  v.  Cooper  (1854) 
4  Oh.  St.  1,  9;  Rammelsberg  v.  Mitchell  (1875)  23  Oh.  St.  22,  52-4.  Cf. 
Jones  v.  De  Camp  (1903)  2  Oh.  N.  P.  (N.  S.)  133,  141,  declining  to  apply 
the   doctrine  to   a   farming  partnership. 

'"Divine  v.  Mitchum  (1844)  4  B.  Mon.  (43  Ky.)  488,  491,  41  Am.  Dec. 
241;  Cornwall  v.  Cornwall  (1869)  7  Bush.  (69  Ky.)  369;  Holmes  v. 
Self  (1881)  79  Ky.  297;  Garth  v.  Davis  (1905)  120  Ky.  106,  no,  85  S.  E. 
692.  "In  this  state  the  doctrine  prevails  that  partnership  real  estate 
is  deemed  personalty  for  the  purposes  of  the  partnership." 

"Galbraith  v.  Gedge  (1855)  16  B.  Mon.  (55  Ky.)  631,— held,  on  the 
facts  of  this  case,  that  the  partners  had  not  impressed  upon  the  land 
the  character  of  personal  estate;  Lowe  v.  Lowe  (1878)  13  Bush.  (70  Ky.) 
688,  696,  a  partnership  in  farming,  and  no  agreement,  express  or  im- 
plied, shown,  to  convert  the  land  into  personalty ;  Carter,  Surviving  Part- 
ner v.   Flexner    (1891)    92  Ky.  400,  403,    17   S.   W.   851. 

wSigouney  v.  Munn  (1828)  7  Conn.  11,  19-20;  Beecher  v.  Stevens  (1876) 
43  Conn.  (Suppl.)  587,  592.  (U.  S.  Dist.  Ct.)  In  Dickinson  v.  Dickinson 
(1861)  29  Conn.  600,  it  is  held  that  "the  only  mode  of  disposing  of  partner- 
ship property,  in  the  absence  of  an  agreement  of  the  parties,  is  by  a  sale." 

""McAllister  v.    Montgomery    (1816)    3    Hay.    (5  Tenn.)    94. 
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such  necessity  existed  or  not.  In  order,  then,  that  the  survivor 
may  be  able  to  settle  up  the  affairs  of  the  firm,  the  land  as  well 
as  the  goods  of  a  partnership  must  be  alienable  by  him,  and 
hence  the  real  estate  must  be  deemed  converted  into  personalty 
by  the  partnership  relation,  without  any  further  agreement  upon 
the  topic.  By  a  statute,40  however,  as  construed  in  this  case,  any 
surplus  arising  from  the  sale  of  partnership  lands  after  paying 
firm  debts  and  adjusting  the  equities  between  the  partners,  was  to 
be  paid  to  the  deceased  partner's  heirs,  instead  of  being  distributa- 
ble as  personalty.  In  later  cases  in  that  state,  attempts  have  been 
made  to  change  the  construction  put  upon  this  statute ;  but  without 
success.41  Repeatedly,  however,  Tennessee  judges  have  lamented 
the  existence  of  this  legislation,  and  have  expressed  their  prefer- 
ence for  the  doctrine  of  out  and  out  conversion.42 

In  a  number  of  decisions,  in  other  states,  dicta  are  to  be  found 
which  are  broad  enough  to  commit  their  authors  to  the  rule  sanc- 
tioned by  Eldon,  and  Kent  and  Story.48 

Conversion  by  Agreement. 

It  is  generally  held  that  partnership  real  estate  may  be  con- 
verted into  personalty  for  all  purposes,  by  the  agreement  of  the 
partners.  There  are  differences  of  opinion,  however,  as  to  the 
form  which  such  agreement  must  take,  in  order  to  be  effective. 

In  Pennsylvania,  the  agreement  must  be  "by  deed  or  writing, 
placed  on  record,  that  purchasers  and  creditors  may  not  be  de- 
ceived." 4*    This  rule,  Chief  Justice  Gibson  thought,  was  deducible 

*°Act  of  1784,  c.  22,  §  6;  now  §  3678  Code  of  Tennessee  (1896). 

"Yeatman  v.  Woods  (1834)  6  Yerg.  (14  Tenn.)  20;  Piper  v.  Smith 
(1858)  I  Head  (38  Tenn.)  930;  Williamson  v.  Fontain  (1874)  7  Baxt. 
(66  Tenn.)    212. 

"Yeatman  v.  Woods  (1834)  6  Yerg.  (14  Tenn.)  20,  23;  Piper  v.  Smith 
(1858)  1  Head  (38  Tenn.)  930;  Griffey  v.  Northcutt  (1871)  5  Heisk. 
(52  Tenn.)  746,  757;  Solomon  v.  Fitzgerald  &  Co.  (1872)  7  Heisk.  (54 
Tenn.)  552;  Griffey  v.  Northcutt  (1875)  3  Shannon's  Cases  625.  Other 
views  have  been  expressed  in  a  few  cases,  e.  g.  Jones  v.  Sharp  (1872) 
9  Heisk.  (56  Tenn.)  660;  Alabama  Marble  &  S.  Co.  v.  Chattanooga  Marble 
&  S.  Co.  (Tenn.  Ch.  App.  1896)  37  S.  W.  1004. 

"Breen  v.  Richardson  (1883)  6  Colo.  605;  Makee  &  Peck  v.  Dominis 
&  Bishop  (1874)  3  Haw.  579;  McKee  v.  Covalt  (1905)  71  Kan.  772,  775, 
81  Pac.  475;  Moran  v.  Palmer  (1865)  13  Mich.  367,  377;  Merritt  v.  Dickey 
(1878)  38  Mich.  41;  Richardson  v.  Wyatt  (S.  C.  1807)  2  Desaus  Eq.  471; 
Boyce  v.  Costa  (S.  C.  1848)  4  Strobh.  Eq.  25;  Betts  v.  Lecher  (1890) 
1  S.  D.  182,  198,  46  N.  W.  193;  see  Utah  Compiled  Laws  (1907)  §  3918; 
Rice  v.  Barnard  (1848)  20  Vt.  479,  484;  Zane  v.  Sawtell  (1877)  11  W. 
Va.  43,  50;  Claggett  v.  Kilbourne  (U.  S.  1861)  1  Black  346,  349,  17  L.  Ed. 
213;  Allen  v.  Withrow  (1883)  no  U.  S.  119,  3  Sup.  Ct.  517,  28  L.  Ed.  90. 

"Hale  v.  Henrie  (Pa.  1834)  2  Watts  143,  27  Am.  Dec.  289,  following 
but  extending  McDermott  v.  Lawrence  (Pa.  1821)  7  S.  &  R,  438,  and 
Connelly  v.   Withers    (Pa.   1831)    9  Lane.   Bar.   117. 
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from  the  policy  of  the  recording  acts,  which  requires  the  deed  of 
real  property  to  show  the  title  of  the  grantees;  and  forbids  the 
use  of  parol  evidence  to  show  "that  a  deed  to  two  persons 
as  tenants  in  common  was  purchased  and  paid  for  by  them  as 
partners  and  was  partnership  property."  45  That  the  doctrine  has 
been  unsatisfactory  to  partnership  creditors  and  to  the  legal  pro- 
fession is  disclosed  by  the  repeated  attempts  to  overthrow  it.46 
Even  judges  who  have  felt  themselves  bound  by  "an  unbroken 
line  of  decisions,"  so  far  as  the  rights  of  third  persons  are  con- 
cerned, have  declined  to  apply  the  doctrine  in  contests  between  the 
partners  themselves,47  or  in  cases  where  title  has  been  taken  in  the 
names  of  trustees,  either  actual48  or  constructive.49  Still,  they  are 
disposed  to  criticise  the  doctrine  of  out  and  out  conversion,  and  to 
limit  its  application  to  the  needs  of  the  firm,  while  engaged  in 
business,  and  for  the  payment  of  firm  debts.50 

In  most  jurisdictions  it  is  held  that  the  agreement  need  not  be 
in  the  deed  by  which  the  land  is  conveyed  to  the  partners.    It  may 

"Cundey  v.  Hall  (1904)  208  Pa.  335,  57  Atl.  761,  101  Am.  St.  R.  938; 
Pontius  v.  Walls  (1899)  197  Pa.  223,  47  Atl.  203;  Fair  Hope  etc.  Brick 
Co.'s  Assigned  Estate  (1897)  183  Pa.  96,  38  Atl.  519;  Ibid.  183  Pa.  103, 
38  Atl.  1 102;  Stover  v.  Stover  (1897)  108  Pa.  425,  36  Atl.  921,  57  Am.  St. 
R.  654;  Gunnison  v.  Erie  Dime  Savings  &  Loan  Co.  (1893)  157  Pa.  303, 
27  Atl.  747;  Shafer's  Appeal  (1884)  106  Pa.  49;  Appeal  of  Leaf  (1884) 
105  Pa.  505;  Du  Bree  v.  Albert  (1882)  100  Pa.  453,  483, — in  this  last  case 
the  land  was  conveyed  to  partners  "as  a  firm  to  be  held  by  them  as  part- 
nership property,"  and  hence  a  judgment  against  one  partner  did  not  become 
a  lien  thereon;  Meily  v.  Wood  (1872)  71  Pa.  488,  494, — similar  to  last  pre- 
ceding case;  Van  Dike's  Appeal  (1868)  57  Pa.  9;  Coder  v.  Hulin.  (1856) 
27  Pa.  84;  Ridgway,  Budd  &  Co.'s  Appeal  (1850)  15  Pa.  177;  Overholr/s 
Appeal  (1849)  12  Pa.  222, — record  appears  to  have  shown  that  the  land 
was  bought,  owned  and  used  as  firm  property;  Harding  v.  Devitt  (1873) 
10  Phila.  95,  30  Leg.   Int  416. 

"Ebbert's  Appeal  (1871)  70  Pa.  79, — the  court  declared  that  the  "equity 
set  up  to  overturn  the  rule  was  too  subtle";  Appeal  Sec.  Nat.  Bank  of 
Titusville  (1876)  83  Pa.  203;  Appeal  of  Geddes  &  Wife  (1877)  84  Pa. 
482;  Holt's  Appeal  (1881)  08  Pa.  257;  Miller's  Estate  (1893)  14  Pa.  Co. 
Ct.   147. 

"Erwin's  Appeal  (1861)  39  Pa.  535;  Abbott's  Appeal  (1865)  50  Pa. 
234;  Appeal  of  Leaf  (1884)  105  Pa.  505;  Collner  v.  Greig  (1890)  137  Pa. 
606;  Moore  v.  Wood  (1895)  171  Pa.  365,  33  Atl.  63;  Hayes  v.  Treat  (1896) 
178  Pa.  310,  35  Atl.  987;  Stover  v.  Stover  (1897)  180  Pa.  425,  36  Atl.  921,  57 
Am.  St.  R.  654;  Title  &  Trust  Co.  v.  Bell  (1808)  188  Pa.  637,  41  Atl.  637; 
Account  of  Welles,  Haeberly's  Appeal  (1899)  191  Pa.  239,  43  Atl.  207; 
Williams  v.   Morgan    (1900)   26  Pa.   Co.  Ct.  8r. 

"Kramer  v.  Nicholson  (1847)  7  Pa.  165;  Oliver's  Estate  (1890)  136 
Pa.  43,  20  Atl.  527;  Cronkrite  v.  Trexler  (1898)   187  Pa.  100,  41  Atl.  22. 

"Erwin's  Appeal  (1861)  39  Pa.  535;  Ebbert's  Appeal  (1871)  70  Pa.  79; 
Lefevre's  Appeal  (1871)  69  Pa.  122,— held  that  there  was  no  resulting 
trust  here,  as  against  strangers,  mortgagees,  purchasers  and  creditors; 
Kepler  v.   Erie  Dime  Savings  Bank   (1882)    101    Pa.  602. 

""Account  of  Welles,  Haeberly's  Appeal  (1899)  191  Pa.  239,  43  Atl.  207. 
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be  contained  in  the  partnership  articles;51  or  in  some  other  writ- 
ing52 or  it  may  be  inferred  from  the  nature  of  the  firm's  business, 
as  when  this  consists  in  buying  and  selling  real  estate,53  or  from  the 
unequivocal  conduct  of  the  parties.54 

Partial  Conversion. 

Even  when  no  agreement,  express  or  implied,  exists  for  out  and 
out  conversion,  the  courts  are  disposed  to  treat  firm  real  estate 
as  converted  into  personalty  to  the  extent  needed  for  the  payment 
of  firm  debts  and  the  adjustment  of  partners'  equities.55     There 

"Davis  v.   Smith    (1887)   82  Ala.   198. 

"Rovelsky  v.  Brown  &  Smith  (1890)  92  Ala.  522,  9  So.  182;  Maddock 
v.  Astbury  (1880)  32  N.  J.  Eq.  181;  Darrow  v.  Calkins  (1897)  154  N.  Y. 
503,  49  N.  E.  61,  48  L.  R.  A.  299,  61  Am.  St.  R.  637,  aff'g  (N.  Y.  1896) 
6  App.  Div.  28,  39  N.  Y.  Supp.  527;  Green  v.  Green  (1824)  1  Oh.  535; 
Ferris  v  Van  Ingen  (1900)  no  Ga.  102,  35  S.  E.  347;  Nicoll  v.  Ogden 
(1862)   29  111.  323. 

"Patrick  v.  Patrick  (1906)  71  N.  J.  Eq.  347,  63  Atl.  848;  Buckley  v. 
Doig  (1907)  188  N.  Y.  238,  80  N.  E.  913,  aff'g  (1906)  115  App.  Div.  413, 
100  N.  Y.  Supp.  869;  Sumner  v.  Hampson  (1838)  8  Oh.  328;  Flower  v. 
Barnekoff  (1890)  20  Ore.  132,  25  Pac.  370;  Boyce  v.  Coster  (S.  C.  1848) 
4  Strobh.  Eq.  25;  Case  v.  Seger  (1892)  4  Wash.  492,  30  Pac.  636;  Smith  v. 
Burnham  (U.  S.  1838)  3  Sumn.  435,  22  Fed.  Cas.  477;  Claggett  v.  Kil- 
bourne  (U.  S.  1861)  1  Black  346,  17  L.  Ed.  213;  Holliday  v.  Land  &  River 
Imp.  Co.   (1893)  57  Fed.  774,  18  U.  S.  App.  308. 

"Ludlow  v.  Cooper  (1854)  4  Oh.  St.  1;  Rammelsberg  v.  Mitchell  (1875) 
23  Oh.  St.  22,  52-7;  Wilson  v.  Wilson  (1906)  74  S.  C.  30,  54  S.  E.  227; 
Allen  v.  Withrow  (1883)  no  U.  S.  119,  3  Sup.  Ct.  517,  28  L.  Ed.  90; 
Sprague  Mfg.   Co.  v.   Hoyt   (1886)   29  Fed.  421. 

"Lang's  Heirs  v.  Waring,  Survivor  (1854)  25  Ala.  625,  60  Am.  Dec 
533;  Murphy  v.  Abrams  (1874)  50  Ala.  293;  Butts  v.  Cooper  (Ala.  1907) 
44  So.  616;  Dupuy  v.  Leavenworth  (1861)  17  Cal.  262;  Bates  v.  Babcock 
(1892)  95  Cal.  479,  30  Pac.  605,  16  L.  R.  A.  745;  Black  v.  Black  (1854) 
15  Ga.  445;  Taylor  v.  McLaughlin  (1904)  120  Ga.  703,  48  S.  E.  203;  Bank 
of  S.  W.  Georgia  v.  McGarrah  (1904)  120  Ga.  944,  48  S.  C.  393,  applying 
§  2649  of  Ga.  Code;  Aldrich  v.  Robinson  (U.  S.  1862)  2  How.  606;  Trow- 
bridge v.  Cross  (1886)  117  111.  109;  Roberts  v.  McCarthy  (1857)  9  Ind.  16; 
Meridian  Nat.  Bank  v.  Brandt  (1870)  51  Ind.  56;  Hewitt  v.  Rankin  (1875) 
41  la.  35;  Paige  v.  Paige  (1887)  71  la.  318,  325.  32  N.  W.  360;  McKee  v. 
Covalt  (1905)  71  Kan.  772,  775,  81  Pac.  475;  Buffum  v.  Buffum  (1861) 
49  Me.  108;  Dyer  v.  Clark  (1843)  5  Met.  (46  Mass.)  562,  39  Am.  Dec.  697; 
Way  v.  Stebbins  (1882)  47  Mich.  296;  Woodward-Holmes  Co.  v.  Nudd 
(1894)  58  Minn.  236,  59  N.  W.  1010,  27  L.  R.  A.  340,  49  Am.  St.  R.  503; 
Hanway  v.  Robertshaw  (1874)  49  Miss.  758,  (1876)  52  Miss.  713;  Young  v. 
Thrasher  (1892)  115  Mo.  222;  Smith  v.  Jones  (1885)  18  Neb.  481,  25 
N.  W.  624;  Craighead  v.  Pike  (1899)  58  N.  J.  Eq.  15,  4.3  Atl.  424,  427; 
Jones  v.  Beekman  (N.  J.  Eq.  1900)  47  Atl.  71;  Smith  v.  Jackson  (N.  Y. 
1833)  2  Edw.  Ch.  28;  Buchan  v.  Sumner  (N.  Y.  1847)  2  Barb.  Ch.  165; 
Fairchild  v.  Fairchild  (1876)  64  N.  Y.  471;  Greenwood  v.  Marvin  (1888) 
in  N.  Y.  423,  19  N.  E.  228;  Smith  v.  Cowles  (N.  Y.  1903)  81  App.  Div. 
328,  81  N.  Y.  Supp.  524;  Stroud  v.  Stroud  (1868)  Phil.  L.  (61  N.  C.) 
525,  applying  Code,  c.  43,  §  2.  now  Rev.  St.  (1905)  c.  33,  §  1579;  Adams  v. 
Church  (1902)  42  Ore.  270,  70  Pac.  1037;  McAllister  v.  Montgomery  (1816) 
3  Hay.  (5  Tenn.)  94;  Piper  v.  Smith  (1858)  1  Head  (38  Tenn.)  930; 
State  ex  rel.  Bogey  v.  Neal   (1902)  29  Wash.  391,  69  Pac.  1103;  Cunning- 
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is,  however,  considerable  diversity  of  opinion  as  to  the  evidence 
required  to  show  that  lands  owned  by  partners  are  firm  property. 
The  weight  of  authority  is  decidedly  in  favor  of  the  view  that  if 
such  lands  are  treated  by  the  partners  as  a  portion  of  the  firm 
assets,  they  are  to  be  treated  by  the  courts  as  firm  property,  and, 
hence,  as  personalty  to  the  limited  extent  mentioned  above.56  Some 
courts,  on  the  other  hand,  favor  the  presumption  that  land,  deeded 
to  partners,  is  held  by  them  as  individual  tenants  in  common,  and 
require  this  presumption  to  be  overcome  by  any  one  who  claims 
that  it  is  firm  property.57  Again,  in  some  jurisdictions,  this  pre- 
sumption is  overcome  by  evidence  that  such  land  was  bought  with 

ham  v.  Ward  (1888)  30  W.  Va.  572,  5  S.  E  646;  Martin  v.  Morris  (1885) 
62  Wis.  418,  427;  Weld  v.  The  Johnson  Mfg.  Co.  (1894)  86  Wis.  552,  561, 
57  N.  W.  374;  Claggett  v.  Kilbourne  (U.  S.  1861)  1  Black  346,  17  L.  Ed. 
213;  Riddle  v.  Whitehill  (1889)  134  U.  S.  621,  10  Sup.  Ct.  924,  34  L.  Ed.  282. 
"Gillett  v.   Gaffney    (1877)    3  Colo.   362;   Breen  v.   Richardson    (1883) 

6  Colo.  605;  Loubat  v.  Nourse  (1853)  5  Fla.  350;  Robertson  v.  Baker 
(1866-7)  .11  Fla.  192;  Price  &  Wife  v.  Hicks  (1874)  14  Fla.  565,— not 
partnership  property  in  this  case;  Makee  &  Peck  v.  Dominis  &  Bishop 
(1874)  3  Haw.  579;  Mauck  v.  Mauck  (1870)  54  111.  281;  Faulds  v.  Yates 
(1870)  57  HI-  4i6;  Bopp  v.  Fox  (1872)  63  111.  540;  Hyman  v.  Peters  (1888) 
30  111.  App.  134;  Moran  v.  Palmer  (1865)  13  Mich.  367;  Merritt  v.  Dickey 
(1878)  38  Mich.  41;  Quinn's  Adm'r  v.  Quinn  (1899)  22  Mont.  403,  56  Pac. 
824;  Bowen  v.  Billings  (1882)  13  Neb.  439,  14  N.  W.  152;  Thome  v. 
Bowen  (1882)  13  Neb.  445,  14  N.  W.  155;  Jarvis  v.  Brooks  (1853)  27 
N.  H.  37;  Foster  v.  Sargent  (1903)  72  N.  H.  170,  55  Atl.  423;  Baldwin  v. 
Johnson  (1831)  Saxton  (1  N.  J.  Eq.)  441;  Delmonico  v.  Guillaume  (N.  Y. 
1845)  2  Sandf.  Ch.  366;  Sage  v.  Sherman  (1849)  2  N.  Y.  417;  Baird  v. 
Baird's  Heirs  (1837)  1  Dev.  &  B.  Eq.  (21  N.  C.)  524;  Sparger  v.  Moore 
(1895)  117  N.  C.  449,  23  S.  E.  359;  Greene  v.  Greene  (1824)  r  Oh.  535  — 
articles  of  partnership  provided  that  at  its  termination  all  the  property 
should  be  sold;  Sumner  v.  Hampson  (1838)  8  Oh.  328;  Ludlow  v.  Cooper 
(1854)  4  Oh.  St.  1;  Page  v.  Thomas  (1885)  43  Oh.  St.  38;  Tillinghast  v. 
Champlin  (1856)  4  R.  I.  173;  Lime  Rock  Bank  v.  Phetteplace  (1864)  8 
R.  I.  56;  Ex'rs  of  Richardson  v.  Ex'r  of  Wyatt  (S.  C.  1807)  2  Des.  Eq. 
471;  Winslow  v.  Chiffelle  (S.  C.  1824)  Harp.  Eq.  25;  Wilson  v.  Wilson 
(1906)  74  S.  C.  30,  54  S.  E.  227;  Betts  v.  Letcher  (1890)  1  S.  D.  182, 
46  N.  W.  193;  McAllister  v.  Montgomery  (1816)  3  Hay.  (5  Tenn.)  94; 
Hunt  v.  Benson  (1841)  2  Humph.  (21  Tenn.)  459;  Boyers  v.  Elliott  (1846) 

7  Humph.  (26  Tenn.)  204;  Baldwin  v.  Richardson  (1870  33  Tex.  16; 
Washburn  v.  Washburn  ("1851)  23  Vt.  1576;  Diggs'  Adm'r  v.  Brown 
(1884)  78  Va.  292;  Zane  v.  Sawtell  (1877)  11  W.  Va.  43;  Fowler  v. 
Bailley  (1861)  14  Wis.  125:  Riedeburg  v.  Schmitt  (1888)  71  Wis.  644,  38 
N.  W.  336;  McCauley  v.  Fulton  (1872)  44  Cal.  355;  Walling  v.  Burgess 
(1889)  122  Ind.  299,  22  N.  E.  419;  Dickey  v.  Shirk  (1800)  128  Ind.  278, 
27  N.  E.  733;  Foster  v.  Sargent  (1903)  72  N.  H.  170,  55  Atl.  423;  Van 
Brocklen  v.  Smeallie  (1893)  140  N.  Y.  70,  35  N.  E.  415;  55  N.  Y.  St.  Rep. 
263,  rev's'g  64  Hun.  467,  46  St.  Rep.  230;  Dawson  v.  Parsons  (1894)  10 
Misc.  428,  63  N.  Y.  St.  Rep.  320,  38  N.  Y.  Supp.  1000;  Tillinghast  v. 
Champlin   (1856)    4  R.  I.   173. 

"Lang's  Heirs  v.  Waring  (1850)  17  Ala.  145;  Brewer  v.  Brown  (r88o) 
68  Ala.  210;  Hartnett  v.  Stillwell  (1904)  121  Ga.  386,  49  S.  E.  276,  104 
Am.  St.  Rep.  151;  Thompson  v.  Holden  (1893)  117  Mo.  118,  23  S.  W.  905; 
Tregea  v.  Mills   (1903)    11   Wyo.  438,  72  Pac.  578. 
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firm  funds;58  while  in  others,  the  evidence  must  show  that  it  was 
bought  for  the  firm,  and  used  by  it  in  its  business.59 

One  of  the  corollaries  of  this  theory  of  partial  conversion  is. 
that  when  firm  debts  have  been  paid  and  the  partners'  equities 
adjusted,  any  residuum  of  firm  lands  or  of  the  proceeds  therefrom, 
is  to  be  treated  as  realty.60  A  deceased  partner's  share  thereof 
descends  to  his  heirs;61  in  it  his  widow  is  entitled  to  dower;62 

MCal.  Civil  Code  §  2406;  Bopp  v.  Fox  (1872)  63  111.  540;  Morrill  v. 
Colehour  (1876)  82  111.  618;  Evans  v.  Hawley  (1872)  35  la.  83;  Quinn  v. 
Quinn  (1899)  22  Mont.  403,  56  Pac.  824,  Rev.  Code  I  5473  (Civil  Code 
§  3195;  Jarvis  v.  Brooks  (1853)  27  N.  H.  37;  Hill  v.  Beach  (1858)  1 
Beas.  (12  N.  J.  Eq.)  31,  38;  Smith  v.  Jackson  (N.  Y.  1833)  2  Edw.  Ch.  28; 
Collumb  v.  Read  (1862)  24  N.  Y.  505;  King  v.  Weeks  (1874)  70  N.  C. 
372;  North  Dakota  Civil  Code  §  5826;  South  Dakota  Civil  Code  §  1731. 

"Pugh  v.  Currie  (1843)  5  Ala.  446;  Bank  of  S.  W.  Georgia  v.  McGarrah 
(1904)  120  Ga.  944,  48  S.  E.  393;  Morgan  v.  Olvey  (1876)  53  Ind.  6; 
Chandler  v.  Jessup  (1892)  132  Ind.  351,  31  N.  E.  1109;  Fordyce  v. 
Hicks  (1890)  80  la.  272;  Crooker  v.  Crooker  (1858)  46  Me.  250;  Rich- 
ardson v.  Manson  (1869)  101  Mass.  482;  Burnside  v.  Merrick  (1842) 
4  Met.  (45  Mass.)  537;  Arnold  v.  Wainwright  (1861)  6  Minn.  358; 
Alexander  v.  Kimbro  (1873)  49  Miss.  529,  538;  Whitney  v.  Cotten  (1876) 
53  Miss.  689;  Sykes  v.  Sykes  (1873)  49  Miss.  190,  216;  Willet  v.  Brown 
(1877)  65  Mo.  138,  146;  Parker  v.  Bowles  (1876)  57  N.  H.  491;  Coles  v. 
Coles  (N.  Y.  1818)  15  Johns.  159;  Buckley  v.  Buckley  (N.  Y.  1850)  11 
Barb.  43;  Smith  v.  Cowles  (N.  Y.  1903)  81  App.  Div.  328,  81  N.  Y.  Supp. 
524;  Patton  v.  Patton  (1864)  60  N.  C.  572,  Win.  Eq.  20;  Dodson  v.  Dodson 
(1894)  20  Ore.  349,  37  Pac.  542;  City  of  Providence  v.  Bullock  (1884)  14 
R.  I.  353- 

•"Espy  v.  Comer  (1884)  76  Ala.  501,  505;  Power  v.  Robinson  (1890) 
90  Ala.  225,  8  So.  10;  Percifull  v.  Piatt  (1880)  36  Ark.  456,  464;  Georgia 
Code  (1895)  §  2649;  Matlock  v.  Matlock  (1854)  5  Ind.  403;  Hewitt  v. 
Rankin  (1875)  41  la.  35,  39;  Galbraith  v.  Gedge  (1855)  16  B.  Mon.  (55 
Ky.)  631;  Dyer  v.  Clark  (1843)  5  Met.  (46  Mass.)  562,  39  Am.  Dec.  697; 
Comstock  v.  McDonald  (1001)  126  Mich.  142,  85  N.  W.  579;  Scruggs  v. 
Blair  (1870)  44  Miss.  406;  Uhler  v.  Semple  (1869)  5  C.  E  Green  (20 
N.  J.  Eq.)  288;  Buchan  v.  Sumner  (N.  Y.  1847)  2  Barb.  Ch.  165;  Green- 
wood v.  Marvin  (1888)  ill  N.  Y.  423,  19  N.  E  228;  Martin  v.  Morris 
(1885)  62  Wis.  418,  22  N.  W.  525;  Shanks  v.  Klein  (1881)  104  U.  S. 
18,  26  L.  Ed.  635. 

"Lang's  Heirs  v.  Waring  (1854)  25  Ala.  625,  60  Am.  Dec.  533;  Aldrich 
v.  Robinson  (1862)  2  Haw.  606;  Un  Wong  v.  Kan  Chu  (1884)  5  Haw. 
225;  Branner  v.  Nichols  (1900)  61  Kan.  356,  59  Pac.  356;  Shearer  v. 
Shearer  (1867)  98  Mass.  107;  Way  v.  Stebbins  (1882)  47  Mich.  276; 
Yeatman  v.  Woods  (1834)  6  Yerg.  (14  Tenn.)  20;  Griffey  v.  Northcutt 
(1871)  5  Heisk.  (52  Tenn.)  746;  Solomon  v.  Fitzgerald  Co.  (1872)  7 
Heisk.  (54  Tenn.)  552;  Williamson  v.  Fontain  (1874)  6  Baxt.  (66  Tenn.) 
212;  Martin  v.  Morris  (1885)  62  Wis.  418,  22  N.  W.  525;  Weld  v.  The 
Johnson  Mfg.  Co.   (1894)   86  Wis.  552,  57  N.  W.  374- 

"Strong  v.  Lord  (1883)  107  111.  25;  Galbraith  v.  Tracy  (1894)  153  111. 
54,  38  N.  E.  937;  Hale  v.  Plummer  (1855)  6  Ind.  121;  Walling  v.  Burgess 
(1889)  122  Ind.  299,  22  N.  E.  419;  Harris  v.  Harris  (1891)  153  Mass.  439, 
26  N.  E.  1 1 17;  Woodward-Holmes  Co.  v.  Nudd  (1894)  58  Minn.  236,  59 
N.  W.  1010,  27  L.  R.  A.  240,  49  Am.  St.  Rep.  503;  Young  v.  Thrasher 
(1892)  115  Mo.  222;  Craighead  v.  Pike  (1899)  54  N.  J.  Eq.  15,  43  Atl. 
424;  Stroud  v.  Stroud  (1868)  Phil.  L.  (61  N.  C.)  525. 
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and  any  land  remaining  unsold  is  subject  to  partition.63  Whether, 
in  such  cases,  the  land  not  needed  for  the  payment  of  firm  debts 
and  the  adjustment  of  firm  equities,  is  to  be  treated  as  preserving 
its  real  estate  status  through  the  entire  period  of  its  ownership  by 
the  firm,84  or  as  being  converted  into  personalty  upon  the  firm's 
acquisition  of  it,  and  then  reconverted  upon  the  settlement  of  the 
firm's  affairs,65  has  been  a  source  of  much  controversy.  The 
weight  of  authority  favors  the  latter  view.66  Many  courts  prefer 
to  state  the  doctrine  substantially  in  this  way:  The  partners  hold 
the  legal  title  to  such  land  in  trust  for  the  payment  of  firm  debts 
and  adjustment  of  the  equities  between  the  partners,  and  until 
such  trust  is  executed,  neither  the  rights  of  heirs  nor  of  dower  nor 
of  homestead  attach  thereto.67 

"Brewer  v.  Brewer  (1880)  68  Ala.  210;  Thayer  v.  Lane  (Mich.  1843) 
Walk.  Ch.  200;  Way  v.  Stebbins  (1882)  47  Mich.  296;  Holmes  v.  McGee 
(1859)  27  Mo.  597;  Molineaux  v.  Raynolds  (1896)  54  N.  J.  Eq.  559,  35 
Atl.  536;  Smith  v.  Cowles  (N.  Y.  1903)  81  App.  Div.  328,  81  N.  Y.  Supp. 
524;  Greene  v.  Graham  (1831)  5  Oh.  264. 

"Powers  v.  Robinson  (1890)  90  Ala.  225,  8  So.  10;  Blanchard  v.  Floyd 
&  Huguley  (1890)  93  Ala.  53,  9  So.  418;  Percifull  v.  Piatt  (1880)  36 
Ark.  456,  465;  McCauley  v.  Fulton  (1872)  44  Cal.  355,  362-3;  Han  way  v. 
Robertshaw  (1874)  49  Miss.  758,  760  (1876)  52  Miss.  713;  Holmes  v. 
McGee  (1859)  27  Mo.  597;  Tattersall  v.  Nevels  (1906)  77  Neb.  843,  no 
N.  W.  708;  Smith  v.  Jackson  (N.  Y.  1833)  2  Edw.  Ch.  28,  31-34;  Ferguson 
v.  Hall  (1867)   Phil.  Eq.  (62  N.  C.)   113. 

"Lenow  v.  Fones  (1886)  48  Ark.  563,  4  S.  W.  56;  Coolidge  v.  Burke 
(1901)  69  Ark.  237,  62  S.  W.  583;  French  v.  Vanatta  (1907)  83  Ark.  306, 
104  S.  W.  141,  8  Columbia  Law  Review,  208-11;  Sykes  v.  Sykes  (1873) 
49  Miss.  190,  216;  Young  v.  Thrasher  (1892)  115  Mo.  222;  Griffey  v. 
Northcutt   (1871)    5  Heisk.    (52  Tenn.)    746. 

"Georgia  Code  (1895)  §  2649;  Aldrich  v.  Robinson  (1862)  2  Haw.  606; 
Mauck  v.  Mauck  (1870)  54  111.  281;  Bopp  v.  Fox  (1872)  63  111.  540;  Simp- 
son v.  Leech  (1877)  86  111.  286;  Huston  v.  Neil  (1873)  41  Ind.  504;  Evans  v. 
Hawley  (1872)  35  la.  83;  Paige  v.  Paige  (1887)  71  la.  318,  32  N.  W.  360; 
McKee  v.  Covalt  (1877)  71  Kan.  772;  Crooker  v.  Crooker  (1858)  46  Me. 
250;  Comstock  v.  McDonald  (1901)  126  Mich.  142,  85  N.  W.  579;  Wood- 
ward-Holmes Co.  v.  Nudd  (1894)  58  Minn.  236,  59  N.  W.  1010,  27  L.  R.  A. 
340,  49  Am.  St.  Rep.  503;  Scruggs  v.  Blair  (1870)  44  Miss.  406;  Uhler  v. 
Semple  (1869)  5  C.  E.  Green  (20  N.  J.  Eq.)  288,  294;  Fairchild  v.  Fair- 
child  (1876)  64  N.  Y.  471 ;  Dawson  v.  Parsons  (1894)  10  Misc.  428,  63  N.  Y. 
St.  Rep.  320.  38  N.  Y.  Supp.  1000;  Hauptmann  v.  Hauptmann  (N.  Y.  1904) 
91  App.  Div.  197,  86  N.  Y.  Supp.  427. 

"Cole  v.  Mette  (1898)  65  Ark.  503,  47  S.  W.  407;  Dupuy  v.  Leaven- 
worth (1861)  17  Cal.  262;  Gillett  v.  Gaffney  (1877)  3  Colo.  351,  362-6; 
Loubat  v.  Nourse  (1853)  5  Fla.  350;  Robertson  v.  Baker  (1866-7)  11  Fla. 
192;  Hartnett  v.  Stillwell  (1904)  121  Ga.  386,  49  S.  E.  276,  104  Am.  St. 
Rep.  151;  Trowbridge  v.  Cross  (1886)  117  111.  109,  7  N.  E.  347;  Henry  v. 
Anderson  (1881)  77  Ind.  361;  Barkly  v.  Tapp  (1882)  87  Ind.  25;  Dickey 
v.  Shirk  (1890)  128  Ind.  278;  Hewitt  v.  Rankin  (1875)  41  la.  35 ;  Drake  v. 
Moon  (1885)  66  la.  58;  Hoyt  v.  Hoyt  (1886)  69  la.  174;  Johnson  v.  Clark 
(1877)  18  Kan.  157;  Dyer  v.  Clark  (1843)  5  Met.  (46  Mass.)  562,  39  Am. 
Dec.  697;  Michigan  Trust  Co.  v.  Chapin  (1895)  106  Mich.  384,  64  N.  W. 
334, — no  homestead  allowed;  Arnold  v.  Wainright  (1861)  6  Minn.  358,  6  G. 
241;  Whitney  v.  Cotten  (1876)  53  Miss.  689;  Matthews  v.  Hunter  (1878)  67 
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Conveyance  by  Partners. 

If  partnership  lands  retain  their  status  of  realty  until  needed 
to  pay  debts  and  adjust  partners'  equities,  the  wives  of  partners 
should  join  in  a  conveyance  of  such  lands,  even  during  the  life  of 
the  partnership,  and  should  be  made  parties  to  an  action  for  their 
sale.68  On  the  other  hand,  if  they  are  converted  into  personalty 
upon  the  firm's  acquisition  of  them  or  if  they  are  held  by  the  part- 
ners in  trust  for  the  firm,  the  partners  can  convey  a  perfect  title 
without  their  wives  joining  in  the  deeds;  and  the  wives,  as  well  as 
the  widows  of  deceased  partners,  are  not  necessary  parties  to  an 
action  for  the  sale  of  lands  to  pay  debts.89 

Transfers  by  Surviving  Partner. 

It  is  the  duty  of  the  surviving  partner  to  wind  up  the  affairs  of 
the  firm.  In  order  that  he  may  perform  this  duty,  he  must  possess 
the  power  to  convert  the  assets  into  cash,  to  pay  the  debts  and 
distribute  any  remaining  balance  between  himself  and  the  repre- 
sentatives of  the  deceased  partner.  If  the  firm  estate  consists 
entirely  of  personal  property,  the  authorities  uniformly  hold  that 
the  survivor  can  give  a  perfect  title  to  all  the  estate  by  a  transfer 
in  his  individual  name.    The  legal  title  of  the  firm  survives  to  him 

Mo.  293;  Messer  v.  Messer  (1879)  59  N.  H.  375;  Partridge  v.  Wells  (1878) 
3  Stew.  (30  N.  J.  Eq.)  176,  aff'd  (1879)  31  N.  J.  Eq.  362;  Fairchild  v. 
Fairchild  (1876)  64  N.  Y.  471;  Tarbel  v.  Brady  (N.  Y.  1878)  7  Abb.  N.  C. 
571;  Greenwood  v.  Marvin  (1888)  in  N.  Y.  423,  436,  19  N.  E.  228;  John- 
son v.  Donovan  (N.  Y.  1888)  50  Hun.  215,  20  N.  Y.  St.  Rep.  30,  2  N.  Y. 
Supp.  358;  Maloy  v.  Associated  Lace  Makers'  Co.  (1890)  30  N.  Y.  St.  Rep. 
153,  8  N.  Y.  Supp.  815;  King  v.  Weeks  (1874)  70  N.  C.  372;  Greene  v. 
Greene  (1824)  1  Oh.  535, — dower  not  allowed;  Tillinghast  v.  Champlin 
(1856)  4  R.  I.  173;  Hunt  v.  Benson  (1841)  2  Humph.  (21  Tenn.)  459; 
Dewey  v.  Dewey  (1863)  35  Vt.  555;  Hopkins  v.  Prichard  (1902)  51  W.  Va. 
385,  395;  Bird  v.  Morrison  (i860)  12  Wis.  138;  Bergeron  v.  Richardott 
(1882)  55  Wis.  129;  Hoxie  v.  Carr  (1832)  1  Sum.  173,  12  Fed.  Cas.  746; 
Shanks  v.  Klein  (1881)  104  U.  S.  18,  26  L.  Ed.  635;  Schlichter  Jute 
Cordage  Co.  v.  Mullqueen  (1906)   142  Fed.  583. 

""Pugh  v.  Currie  (1843)  5  Ala.  446;  Brewer  v.  Browne  (1880)  68  Ala. 
210;  Butts  v.  Cooper  (Ala.  1907)  14  So.  616,  618;  Duhring  v.  Duhring 
(1854)  20  Mo.  174;  Smith  v.  Jackson  (N.  Y.  1833)  2  Edw.  Ch.  28,  35; 
Huber  v.  Case   (N.  Y.  1904)  93  App.  Div.  479,  87  N.  Y.  Supp.  663. 

"Drewry  v.  Montgomery  (1873)  28  Ark.  256;  Welch  v.  McKenzie 
(1899)  66  Ark.  251,  50  S.  W.  505;  Loubat  v.  Nourse  (1853)  5  Fla.  350; 
Ferris  v.  Van  Ingen   (1900)    no  Ga.  102,  35  S.  E.  347,  352;  Bopp  v.  Fox 

(1872)  63  111.  540;   Simpson  v.  Leech   (1877)   86  111.  286;  Huston  v.   Neil 

(1873)  41  Ind.  504;  Dickey  v.  Shirk  (1890)  128  Ind.  278;  Hewitt  v.  Rankin 
(1875)  41  la.  35;  Woodward-Holmes  Co.  v.  Nudd  (1894)  58  Minn.  236, 
59  N.  W.  1010,  27  L.  R.  A.  340.  49  Am.  St.  Rep.  503 ;  Sage  v.  Sherman 
(1849)  2  N.  Y.  417;  Tarbel  v.  Bradley  (N.  Y.  1878)  7  Abb.  N.  C.  273; 
Greenwood  v.  Marvin  (1888)  in  N.  Y.  423,  436,  437,  19  N.  E.  228;  Dawson 
v.  Parsons  (N.  Y.  1894)  10  Misc.  428,  431-2;  Hauptmann  v.  Hauptmann 
(N.  Y.  1004)  91  App.  Div.  197;  Meily  v.  Wood  (1872)  71  Pa.  488,  494. 
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and  he  passes  on  a  complete  and  unqualified  ownership  to  his 
purchaser.70  It  is  generally  held  that  he  has  full  power  to  make 
a  general  assignment  of  firm  property  for  the  benefit  of  firm  cred- 
itors.71 

But  when  a  part  of  the  firm  assets  is  real  estate,  his  ability  to 
convey  a  perfect  title  is  questioned.  If  the  land  has  been  con- 
verted into  personalty  by  a  written  agreement,  which  can  be  made 
a  part  of  the  record,  there  seems  to  be  no  doubt  that  a  perfect  legal 
title  as  well  as  full  equitable  ownership  can  be  conveyed  by  the 
surviving  partner.72  If  a  power  to  convey  has  not  been  so  given  as 
to  become  a  part  of  the  record,  it  may  be  necessary  for  the 
representatives  of  the  deceased  partner  to  join  in  the  convey- 
ance, in  order  to  perfect  the  legal  title,  although  the  land  may 
have  been  converted  out  and  out  into  personalty;  and  hence,  the 
survivor  be  entitled  to  transfer  full  equitable  ownership.73  In 
case  there  has  been  no  out  and  out  conversion,  but  the  land  is 
needed  to  pay  firm  debts  and  adjust  the  partners'  equities,  the  sur- 
vivor can  transfer  full  equitable  ownership  to  his  purchaser,  and 
the  heirs  of  the  deceased  partner  will  be  compelled  to  perfect  the 
legal  title.74 

"Knox  v.  Gye  (1872)  L.  R.  5  H.  L.  656,  42  L.  J.  Ch.  234;  Burchinell  v. 
Koon  (1896)  8  Colo.  App.  463,  46  Pac.  932,  (1898)  25  Colo.  59,  52  Pac.  1100; 
Galbraith  v.  Tracy  (1894)  153  111.  54,  38  N.  E.  937,  28  L.  R.  A.  129,  46  Am. 
St.  Rep.  867;  Nehbross  v.  Biiss  (1882)  88  N.  Y.  600;  Miller  v.  Berry  (1905) 
19  S.  D.  625,  104  N.  W.  311;  Gresham  v.  Harcourt  (1899)  93  Tex.  149, 
53  S.  W.   1019. 

"Emerson  v.  Senter  (1885)  118  U.  S.  3,  6  Sup.  Ct.  081,  30  L.  Ed.  49; 
Bartlett  v.  Smith  (Neb.  1904)  98  N.  W.  687;  Williams  v.  Whedon  (1888) 
109  N.  Y.  333,  16  N.  E  305.  4  Am.  St.  Rep.  460 ;  Patton  v.  Lef twich  ( 1889) 
86  Va.  421,  10  S.  E.  686,  6  L.  R.  A.  569,  19  Am.  St.  Rep.  992. 

In  Missouri  a  statute  prohibits  the  surviving  partner  from  making 
a  general  assignment.  Barnes  v.  Stanley  (1902)  95  Mo.  App.  688,  69 
S.  W.  682. 

"Davis  v.  Smith  (1887)  82  Ala.  198,  2  So.  897;  Darrow  v.  Calkins 
(1897)  154  N.  Y.  503,  49  N.  E.  61,  48  L.  R.  A.  299,  61  Am.  St.  Rep.  637; 
Meily  v.  Wood  (1872)  71  Pa.  488,  494;  Du  Bree  v.  Albert  (1882)  100  Pa. 
483;   Moore  v    Wood   (1895)    171   Pa.  365,  33  Atl.  63. 

"French  v.  Vanatta  (1907)  83  Ark.  306,  104  S.  W.  141,  8  Columbia 
Law  Review  208  (semble)  ;  Steinberg  v.  Larkin  (1897)  58  Kan.  201,  48 
Pac.  861,  37  L.  R.  A.  195;  Cornwall  v.  Cornwall  (1869)  7  Bush  (69  Ky.) 
369,  373\  Whitney  v.  Cotten  (1876)  53  Miss.  689;  Clark  v.  Fleischmann 
(Neb.  1908)  116  N.  W.  290;  Hill  v.  Beach  (1858)  1  Beas.  (12  N.  J.  Eq.) 
31,  38;  Rammelsberg  v.  Mitchell  (1875)  23  Oh.  St.  22,  52-4;  Title  & 
Trust  Co.  v  Bell  (1898)  188  Pa.  637,  4  Atl.  637;  McPherson  v.  Swift 
(S.  D.  1908)  116  N.  W.  76;  State  ex  rel.  Bogey  v.  Neal  (1902)  29  Wash. 
391,  69  Pac.  1 103;  Sprague  Mfg.  Co.  v.  Hoyt   (1886)  29  Fed.  421. 

"Hartnett  v.  Stillwell  (1904)  121  Ga.  356,  49  S.  E.  276,  104  Am.  St. 
Rep.  151, — applying  §2649,  Code  of  1895;  Walling  v.  Burgess  (1889)  122 
Ind.  299,  22  N.  E.  419;  Johnson  v.  Clark  (1877)  18  Kan.  157;  Steinberg  v. 
Larkin  (1897)  58  Kan.  201,  48  Pac.  861,  37  L.  R.  A.  195;  Merritt  v.  Dickey 
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Survivor  and  Heirs  as  Tenants  in  Common. 
But  suppose  a  part  of  the  firm  real  estate  is  not  needed  to  pay 
firm  debts  or  to  adjust  the  equities  of  the  partners: — what  right 
of  disposal  has  the  survivor  over  this?  Under  the  English  doc- 
trine, stated  at  the  opening  of  this  article,  he  has  the  same  right 
that  he  has  over  any  other  firm  property.  In  this  country,  he  has 
the  same  right,  when  the  firm  realty  has  been  converted  out  and 
out  into  personalty.75  But  when  no  such  conversion  has  taken 
place,  our  courts  are  prone  to  assert  that  such  surplus  realty  is 
owned  by  the  survivor  and  the  heirs  of  the  deceased  partner,  as 
tenants  in  common,78  and,  hence,  it  is  subject  to  partition,77  On 
the  other  hand,  it  has  been  repeatedly  decided  that  the  survivor 
and  the  heirs  of  the  deceased  partner  are  not  tenants  in  common 
in  such  surplus,78  and,  in  some  states,  it  is  the  doctrine  of  the 
courts  or  is  declared  by  statute  that  all  partnership  property  is  to 
be  converted  into  cash  by  the  survivor.79 

(1878)  38  Mich.  41;  Hanway  v.  Robertshaw  (1874)  49  Miss.  758,  (1876) 
52  Miss.  713;  Delmonico  v.  Guillaume  (N.  Y.  1845)  2  Sandf.  Ch.  366; 
Sparger  v.  Moore   (1895)    U7  N.  C.  449;  Tillinghast  v.  Champlin   (1856) 

4  R.  I.  173;  Williamson  v.  Fontain  (1874)  7  Baxt.  (66  Tenn.)  212;  Weld 
v  The  Johnson  Mfg.  Co.  (1894)  86  Wis.  552,  57  N.  W.  374;  Shanks  v. 
Klein  (1881)  104  U.  S.  18,  26  L.  Ed.  635;  Schlichter  Jute  Cordage  Co.  v. 
Mulqueen    (1906)    142   Fed.   583. 

"Breen  v.  Richardson  (1883)  6  Colo.  605;  Hyman  v.  Peters  (1888)  30 
111.  App,  134;  Clark  v  Fleischmann  (Neb.  1908)  116  N.  W.  290;  Patrick  v. 
Patrick  (1906)  71  N.  J.  Eq.  347,  63  Atl.  848;  Buckley  v.  Doig  (1007)  188 
N.  Y.  238,  80  N.  E.  913;  Du  Bree  v.  Albert  (1882)  100  Pa.  483;  Miller  v. 
Ferguson  (1907)   107  Va.  249,  57  S.  E.  649,  122  Am.  St.  Rep.  840. 

"Espy  v.  Comer  (1884)  76  Ala.  501,  505;  Powers  v.  Robinson  (1890) 
90  Ala.  225,  8  So.  10;  Blanchard  v.  Floyd  &  Huguley  (1890)  93  Ala.  53, 
9  So.  418;  McCauley  v.  Fulton  (1872)  44  Cal.  355;  Loubat  v.  Nourse  (1853) 

5  Fla.  350;  Hartnett  v.  Stillwell  (1904)  121  Ga.  386,  49  S.  E.  276,  104  Am 
St.  Rep.  151;  Blake  v.  Nutter  (1841)  19  Me.  16;  Dyer  v.  Clark  (1843) 
5  Met.  (46  Mass.)  562,  39  Am.  Dec.  697;  Scruggs  v.  Blair  (1870)  44  Miss. 
406;  Alexander  v.  Kimbro  (1873)  49  Miss.  529;  Smith  v.  Jackson  (N.  Y. 
1833)  2  Edw.  Ch.  28;  Treadwell  v.  Williams  (N.  Y.  1862)  9  Bosw.  649; 
Hale  v.  Henrie  (Pa.  1834)  2  Watts  143;  Cundey  v.  Hall  (1904)  208  Pa. 
335.  57  Atl.  761,  101  Am.   St.  Rep.  938. 

"Brewer  v.  Browne  (1880)  68  Ala.  210;  Thayer  v.  Lane  (Mich.  1843) 
Walk.  Ch  200;  Way  v.  Stebbins  (1882)  47  Mich.  296;  Comstock  v.  Mc- 
Donald (1901)  126  Mich.  142,  85  N.  W.  579;  Molineaux  v.  Raynolds  (1896) 
54  N.  J.  Eq.  559,  35  Atl.  536;  Craighead  v.  Pike  (1899)  58  N.  J.  Eq.  15, 
43  Atl.  424;  Smith  v.  Cowles  (N.  Y.  1903)  81  App.  Div.  328,  81  N.  Y. 
Supp.  524;  Greene  v.  Graham  (1831)  5  Oh.  264. 

"Galbraith  v.  Tracy  (1894)  153  111.  54,  38  N.  E.  937;  Ingraham  v. 
Mariner  (1901)  194  111.  269,  62  N.  E.  609;  Needham  v.  Wright  (1895) 
140  Ind.  190,  39  N.  E.  510;  McKee  v.  Covalt  (1905)  71  Kan.  772;  Gal- 
braith  v.  Gedge  (1855)  16  B.  Mon.  (55  Ky.)  631;  Hanson  v.  Hanson  (1903) 
4  Lindsay  (Neb.  Unof.)  880;  Cilley  v.  Huse  (i860)  40  N.  H.  358;  Leary 
v.  Boggs  (1886)  I  N.  Y.  St.  Rep.  571;  Preston  v.  Fitch  (1893)  137  N.  Y. 
41,  33  N.  E.  77;  Baird  v.  Baird's  Heirs  (1837)  1  Dev.  &  B.  Eq.  (21  N.  C.) 
524;  Hoxie  v.  Carr  (U.  S.  1832)   I  Sum.  173,  12  Fed.  Cas.  746. 

"Moran  v.  Mclnerney  (1900)  129  Cal.  29,  61  Pac.  575;  Ingraham  v. 
Mariner  (1901)  194  111.  269,  62  N.  E.  609;  MacFarlan  v.  MacFarlan  (N.  Y. 
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Partnership  Tenure, 

If  the  courts  of  England  had  adopted  the  conception  of  a 
partnership  held  by  the  Law  Merchant,  as  did  the  courts  of  Scot- 
land,80 and  had  applied  that  view  consistently,  much  confusion  and 
"many  distressing  doubts"  would  have  been  avoided.  No  attempt 
would  have  been  made  to  define  partnership  estate  in  terms  of  the 
common  law.81  The  courts  would  not  have  described  partners  as 
tenants  in  common  of  firm  lands,  nor  as  joint  tenants  without  the 
right  of  survivorship ;  nor  would  they  have  described  the  partner- 
ship estate  in  firm  lands  as  a  resulting  trust.82  On  the  other  hand, 
they  would  have  declared,  as  courts  are  now  coming  to  declare, 
that  the  partnership  holds  real  estate  by  a  tenure  which  is  sui 
generis;63  that  there  is  a  firm  tenure  which  is  quite  distinct  from 
that,  under  which  common  owners,  who  are  not  partners,  hold 
their  property.84 

1894)  82  Hun.  238,  63  N.  Y.  St.  Rep.  589;  Baird  v.  Baird's  Heirs  (1837) 
I  Dev.  &  B.  Eq.  (21  N.  C.)  524;  McPherson  v.  Swift  (S.  D.  1908)  116 
N.  W.  76;  McAllister  v.  Montgomery  (1816)  3  Hay.  (5  Tenn.)  94,  §3678, 
Code  of  Tennessee  (1896);  Utah  Compiled  Laws  (1907)  §3918;  Pierce  v. 
Trigg  (1839)   10  Leigh  (37  Va.)  406. 

""Bell's  Comm.   (5th  Ed.)   Vol.  II,  pp.  613-15. 

"Blake  v.  Nutter  (1841)  19  Me.  16,  17;  By  counsel,  arguendo)'. 
"There  is  no  such  tenure  of  lands  known  to  the  law  as  a  copartnership 
tenure.    They  must  be  either  held  in  joint  tenancy  or  tenancy  in  common." 

Story  on  Partnership  (7th  Ed.)  91 :  "The  true  nature,  character,  and 
extent  of  the  rights  and  interests  of  partners  in  the  partnership  capital, 
stock,  funds  and  effects,  is,  therefore,  to  be  ascertained  by  the  doctrines  of 
law  applicable  to  that  relation,  and  not  by  the  mere  analogies  furnished  by 
joint  tenancy  or  by  tenancy  in  common." 

"Washburn  on  Real  Property  (6th  Ed.)  898:  "All  partnership  assets 
are  held  in  trust  to  pay,  first,  the  partnership  debts ;  and  then  the  part- 
nership balances,  *  *  *  As  soon  as  these  liens  are  satisfied  by  the  payment 
of  partnership  debts  and  the  discharge  of  the  partnership  balances,  equity 
removes  the  trust  mantle  from  the  property,  leaving  the  legal  estate  of  the 
owners  therein  subject  to  all  the  incidents  of  tenancy  in  common."  Fol- 
lowed in  Tiedeman  on  Real  Property  (3d  Ed.)  §§  184-5,  and  Reeves  on 
Real  Property,  §  80. 

""Morrison  v.  Austin  State  Bank  (1905)  213  111.  472,  480,  72  N.  E.  1109, 
1111,  104  Am.  St.  Rep.  225:  "The  legal  characteristics  of  partnership 
property,  and  the  interests,  powers  and  rights  of  the  partners  relative  to 
the  same  are  peculiar,  and  cannot  be  well  assimilated  to  any  other  class 
of  property  when  viewed  in  its  relation  to  its  ownership.  While  it  has 
many  characteristics  of  estates  in  common  and  in  joint  tenancy,  yet  the 
interest  of  partners  in  firm  property  is  neither  that  of  joint  tenants  nor  that 
of  tenants  in  common,  but  is  sui  generis." 

"French  v.  Vanatta  (1907)  83  Ark.  306,  312,  104  S.  W.  141,  143;  Taft 
v.  Schwamb  (1875)  80  111.  289;  Henry  v.  Anderson  (1881)  77  Ind.  361, 
363:  "It  is  not  true  that  Henry  was  granting  land  to  himself.  He  was 
granting  it  to  a  firm  of  which  he  was  a  member.  Although  individuals 
compose  partnerships,  yet  the  partnership  is  a  legal  entity,  distinct  and 
different  from  the  persons  who  constitute  its  component  parts";  Hubbard- 
ston  Lumber  Co.  v.  Covert  (1877)  35  Mich.  254,  260:  "The  assets  are 
held  in  a  sort  of  community,  but  the  partners   do  not  hold  as  common 
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That  a  partnership  holds  its  property  by  a  tenure,  radically 
different  from  that  of  common  owners,85  is  disclosed  in  contro- 
versies between  judgment  creditors  of  the  firm  and  judgment 
creditors  of  a  partner.  Although  a  creditor  of  the  latter  class  may 
levy  his  execution  upon  firm  property  at  common  law,86  the  lien, 
which  he  obtains,  is  not  on  the  partnership  title,  but  on  the  debtor 
partner's  share  in  the  property  levied  upon.87  Accordingly,  if  the 
partnership  is  insolvent,  his  levy  will  yield  nothing,  and  the  sheriff 
may  return  the  execution  nulla  bona*6  Moreover,  the  firm,  for 
the  purpose  of  paying  firm  debts,  may  sell  the  property  levied  on, 
and  give  a\  perfect  title  to  a  purchaser.89  Again,  the  individual 
creditor  gets  no  legal  interest  in  the  firm  property  levied  on,  and 
the  value  of  his  lien  thereon  is  not  fixed  by  the  value  of  his  debtor's 

tenants  or  joint  tenants";  Bowen  v.  Billings  (1882)  13  Neb.  439,  14  N.  W. 
152;  Thome  v.  Bowen  (1882)  13  Neb.  445,  14  N.  W.  155,  "the  purchaser 
is  the  firm";  Smith  v.  Jones  (1885)  18  Neb.  481,  25  N.  W.  624;  Hanson  v. 
Hanson  (1003)  4  Lindsey  (Neb.  Unof.)  1880;  Cilley  v.  Huse  (i860)  40 
N.  H.  358;  Matlack  v.  James  (i860)  2  Beas.  (13  N.  J.  Eq.)  126;  Greenwood 
v.  Marvin  (1888)  in  N.  Y.  423,  437,  19  N.  E.  228;  Van  Brocklen  v. 
Smeallie  (1893)  140  N.  Y.  70,  35  N.  E.  415,  55  N.  Y.  St.  Rep.  263,  rev's'g 
64  Hun.  467,  46  N.  Y.  St.  Rep.  230;  Matter  of  Wormser  (N.  Y.  1900)  51 
App.  Div.  441,  64  N.  Y.  Supp.  897;  Baird  v.  Baird's  Heirs  (1837)  1  Dev. 
&  B.  Eq.  (21  N.  C.)  524,  538;  Boyce  v.  Coster  (S.  C.  1848)  4  Strobh.  Eq. 
25;  Wilson  v.  Wilson  (1906)  74  S.  C.  30,  54  S.  E.  227;  Betts  v.  Letcher 
(1890)  1  S.  D.  182,  198,  46  N.  W.  193;  Hunt  v.  Benson  (1841)  2  Humph.  (21 
Tenn.)  459;  Baldwin  v.  Richardson  (1870)  33  Tex.  16,  27-9;  Utah  Compiled 
Laws  (1907)  §3918;  Dewey  v.  Dewey  (1863)  35  Vt.  555;  Pierce  v.  Trigg 
(1839)  10  Leigh  (37  Va.)  406;  Wheatley's  Heirs  v.  Calhoun  (1841)  12 
Leigh  (39  Va.)  264;  Jones  v.  Neal  (Va.  1856)  2  Pat.  &  H.  339;  Diggs' 
Adm'r  v.  Brown  (1884)  78  Va.  294;  Cunningham  v.  Ward  (1888)  30  W.  Va. 
572;  5  S.  E  646;  Hopkins  v.  Prichard  (1002)  51  W.  Va.  385,  41  S.  E.  347; 
Tregea  v.  Mills  (1903)  11  Wyo.  438,  72  Pac.  578;  Hoxie  v.  Carr  (1832) 
1  Sum.  173,  12  Fed.  Cas.  746;  Shanks  v.  Klein  (1881)  104  U.  S.  18,  26 
L.   Ed.  635. 

"'Starkweather  v.  Dyer  (1907)  30  App.  D.  C.  146;  Price  &  Wife  v. 
Hicks  (1874)  14  Fla.  565;  Anderson  v.  Goodwin  (1006)  125  Ga.  663,  54 
S.  E.  679;  Lowe  v.  Lowe  (1878)  13  Bush  (76  Ky.)  688;  Thompson  v. 
Holden  (1893)  117  Mo.  118,  23  S.  W.  905;  Hogle  v.  Lowe  (1877)  12  Nev. 
286;  Parker  v.  Bowles  (1876)  57  N.  H.  491;  Harris  v.  De  Raismes  (N.  J. 
Eq.  1897)  38  Atl.  637;  Coles  v.  Coles  (N.  Y.  1818)  15  Johns.  159;  Baker  v. 
Wheeler  (N.  Y.  1832)  8  Wend.  505,  507;  Levine  v.  Goldsmith  (N.  Y.  1903) 
83  App.  Div.  399,  82  N.  Y.  Supp.  299,  13  N.  Y.  Annotated  Cases  123. 

""Heydon  v.  Heydon  (1693)  1  Salk.  392;  Johnson  v.  Evans  (1844)  7 
Man.  &  G.  240;  Branch  v.  Wiseman  (1875)  51  Ind.  1;  Johnson  v.  Wing- 
field  (Tenn.  1897)  42  S.  W.  203;  Skavdale  v.  Moyer  (1899)  21  Wash.  10; 
26  Pac.  841. 

"Daniel  v.  Owens  (1881)  70  Ala.  297;  Lane  v.  Lenfest  (1889)  40  Minn. 
375,  42  N.  W.  84;  Smith  v.  Jones  (1885)  18  Neb.  481,  25  N.  W.  624;  In 
the  Matter  of  Smith  (N.  Y.  1819)  16  Johns.  102,  106;  Scrugham  v.  Carter 
(N.  Y.  1834)  12  Wend.  131,  133;  Walsh  v.  Adams  (N.  Y.  1846)  3  Den. 
125,  128;  Atkins  v.  Saxton  (1879)  77  N.  Y.  195;  Skavdale  v.  Moyer  (1899) 
21  Wash.  10,  56  Pac.  841. 

""Eighth  National  Bank  v.  Fitch   (1872)   49  N.  Y.  539- 

""Garbett  v.  Veale  (1843)  5  Q-  B.  408,  13  L.  J.  Q.  B.  98;  Staats  v. 
Bristow  (1878)  73  N.  Y.  264;  Coover's  Appeal   (1857)  29  Pa.  9,  14- 
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share,  at  the  date  of  the  levy,  but  is  subject  to  the  fluctuations  of 
the  firm's  affairs  during  the  period  between  the  levy  and  a  settle- 
ment which  determines  what  the  debtor  partner's  share  amounts 
to.90 

If  the  courts  were  consistent  in  applying  this  doctrine  of  part- 
nership tenure,  they  would  hold  that  a  deed  of  land  to  a  partner- 
ship by  its  firm  name,91  or  a  deed  by  a  partnership  in  its  firm 
name,92  would  convey  a  perfect  title.  Such  is  the  holding  in  the 
cases  cited  in  the  last  two  preceding  notes.  In  some  jurisdictions, 
however,  a  deed  to  the  firm  is  held  to  convey  title  to  the  individual 
partners  then  composing  the  firm,  and  oral  evidence  is  admissible 

^Winston  v.  Ewing  (1840)  1  Ala.  129;  Daniel  v.  Owens  (1881)  70  Ala. 
297,  301;  Lane  v.  Lenfest  (1889)  4°  Minn.  375,  377,  42  N.  W.  84;  Smith  v. 
Jones  (1885)  18  Neb.  481,  25  N.  W.  624;  Jarvis  v.  Brooke  (1853)  27  N.  H. 
37;  Harney  v.  First  National  Bank  (1894)  52  N.  J.  Eq.  697,  29  Atl.  221; 
Jones  v.  Beekman  (N.  J.  Eq.  1900)  47  Atl.  71,  79;  Buchan  v.  Sumner  (N.  Y. 
1847)  2  Barb.  Ch.  165;  Martin  v.  Wagener  (N.  Y.  1873)  I  T.  &  C.  509; 
Michalover  v.  Moses  (N.  Y.  1897)  19  App.  Div.  343;  Page  v.  Thomas 
(1885)  43  Oh.  St.  38,  1  N.  E.  79,  54  Am.  St.  Rep.  788;  Kramer  v.  Nicholson 
(1847)  7  Pa.  165;  Overholt's  Appeal  (1849)  12  Pa.  222;  Erwin's  Appeal 
(1861)  39  Pa.  535;  Meily  v.  Wood  (1872)  71  Pa.  488,  holding  that  land 
could  not  answer  the  purposes  of  partnership  stock,  if  one  partner  could 
encumber  it  by  judgment  against  his  separate  interest;  Du  Bree  v.  Albert 
(1882)  100  Pa.  483;  Richard  v.  Allen  (1887)  119  Pa.  199,  205-6,  11  Atl. 
552,  2  Am.  St.  Rep.  652 :  "A  partnership  is  a  distinct  entity,  and  the  joint 
effects  belong  to  it,  and  not  to  the  several  partners.  It  follows  that  the 
levies  on  the  goods  of  the  firm  of  Sargent  &  Holt  for  the  several  debts 
of  the  individual  members  of  that  firm,  created  no  lien  upon  those  goods, 
and  were,  in  fact,  as  nugatory  as  though  levied  upon  the  property  of  a 
stranger."  Skavdale  v.  Moyer  (1899)  21  Wash.  10,  15,  56  Pac.  841; 
Claggelt  v.  Kilbourne  (U.  S.  1861)  1  Black  346,  349,  17  L.  Ed.  213;  N.  Y. 
Commercial  Co.  v.  Francis   (1000)    101  Fed.  16,   18,  41   C.  C.  A.   167. 

"Carpenter  v.  Zarbuck  (1005)  74  Ark.  474,  86  S.  W.  299  (good  in 
equity)  ;  Kelliher  v.  Sutton  (1902)  115  la.  632,  89  N.  W.  26;  Scruggs  v. 
Blair  (1870)  44  Miss.  406  (good  in  equity)  ;  Tattersall  v.  Nevels  (1906) 
77  Neb.  843,  no  N.  W.  708;  Ferris  v.  Blackledge  (1874)  71  N.  C.  492,  494 
(a  latent  ambiguity,  which  may  be  explained  by  parol)  ;  Bank  v.  Johnson 
(1890)  47  Oh.  St.  306,  24  N.  E.  503,  8  L.  R.  A.  614  (good  in  equity),  ex- 
plaining Stambaugh  v.  Smith  (1873)  23  Oh.  St.  584;  Kelley  v.  Bourne 
(1887)  15  Ore.  476,  483,  16  Pac.  40  (good  in  equity);  Hunter  v.  Martin 
(S.  C.  1846)  2  Rich.  L.  541;  Baldwin  v.  Richardson  (1870)  33  Tex.  16; 
Lindsay  v.  Jaffray  (1881)  55  Tex.  626,  641;  Frost  v.  Wolf  (1890)  77  Tex. 
455.  14  S.  W.  440,  19  Am.  St.  Rep.  761 ;  Harris  v.  Boyson  &  Hartgrove 
(1004)  34  Tex.  Civ.  App.  532,  80  S.  W.  105;  Morse  v.  Carpenter  (1847) 
19  Vt.  613;  Dewey  v.  Dewey  (1863)  35  Vt.  555;  Jones  v.  Neale  (Va.  1856) 
2  Pat.  &  H.  339;  Sherry  v.  Gilmore  (1883)  58  Wis.  324,  332,  17  N.  W. 
252;  Hoffman  v.   Porter    (U.  S.   1824)   2  Brock.   156. 

,2Long  v.  Slade  (1899)  121  Ala.  267,  26  So.  31  (a  mortgage  of  firm 
realty  in  the  firm  name  of  Long  &  Co.  by  Long  to  secure  a  firm  debt 
held  valid)  ;  Ferguson  v.  Hanauer  (1892)  56  Ark.  179,  19  S.  W.  749  (deed 
of  trust  of  firm  realty  by  one  partner  in  firm  name,  with  the  consent 
and  in  the  presence  of  the  other  partner  "operates  as  an  effectual  con- 
veyance of  the  land")  ;  McKee  v.  Covalt  (1905)  71  Kan.  772,  81  Pac.  475; 
Baldwin  v.  Richardson   (1870)  33  Tex.  16,  27-9. 
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to  indentify  such  members.93  Other  courts  hold  that  "when  a 
deed  is  made  to  a  partnership,  the  legal  title  vests  in  such  of  the 
members  of  the  firm  individually  as  are  named  in  the  convey- 
ance." 84  Still  others  hold  that  a  deed  to  a  partnership  in  its  firm 
name  conveys  nothing,  as  it  does  not  contain  the  name  of  a  gran- 
tee ;95  and  that  a  deed  by  a  partnership  in  its  firm  name  conveys 
nothing.96 

Conclusion. 

It  is  apparent  from  the  foregoing  study  of  authorities  that  the 
doctrines  in  this  country  relating  to  partnership  real  estate  are  most 
confused  and  unsatisfactory.  To  repeat  Judge  Story's  words, 
already  quoted,  they  are  "open  to  many  distressing  doubts."  How 
are  these  doubts  to  be  dispelled  and  this  confusion  to  be  cleared 
up?  The  answer,  we  submit,  is  very  simple.  Treat  a  partnership 
as  a  legal  entity,  at  least  so  far  as  firm  title  is  concerned ;  and  give 
full  effect  to  the  principle  that  a  partner  is  not  a  co-owner  of  firm 
property,  but  that  his  interest  in  it  is  only  a  right  to  his  proportion 
of  the  cash  assets  of  the  firm  after  its  debts  are  paid.97 

Francis  M.  Burdick. 
Columbia  University. 

"Lindsay  v.  Hoke  &  Abernathy  (1852)  21  Ala.  542,  544;  Murphy  v. 
Abrams  (1874)  50  Ala.  293;  Brewer  v.  Browne  (1880)  68  Ala.  210;  Powers 
v.  Robinson  (1890)  90  Ala.  225,  8  So.  10;  Blanchard  v.  Floyd  &  Huguley 
(1890)  93  Ala.  53,  9  So.  418;  Baker  v.  Middlebrook  (1888)  81  Ga.  491; 
Hartnett  v.  Stillwell  (1904)  121  Ga.  386,  48  S.  E.  276,  104  Am.  St.  Rep.  151. 

"Holmes  v.  Jarrett  (1872)  7  Heisk.  (54  Tenn.)  506.  Accord,  Percifull 
v.  Piatt  (1880)  36  Ark.  456;  Cole  v.  Mette  (1898)  65  Ark.  503,  47  S.  W. 
407;  Winter  v.  Stock  (1866)  29  Cal.  408,  89  Am.  Dec.  57;  Arthur  v. 
Weston  (1856)  22  Mo.  378;  Reinhard  v.  The  Va.  Lead  Mining  Co.  (1891) 
107  Mo.  616,  18  S.  W.  17;  Moreau  v.  Saffrans  &  Co.  (1856)  3  Sneed  (35 
Tenn.)   595. 

"Silverman  v.  Kristufek  (1896)  162  111.  22,  230,  44  N.  E.  430;  Riffel 
v.  Land  &  Lumber  Co.  (1899)  81  Mo.  App.  177. 

"Jordan  v.   Phillips,  Crew  &  Co.    (1899)    126  Ala.  561,  29  So.  831. 

*TIn  the  first  tentative  draft  of  a  Uniform  Partnership  Law,  by  Pro- 
fessor Ames,  are  found  the  following  provisions:  §5,  (2)  :  "The  legal  title 
to  partnership  property  is  vested  in  the  firm,  if  property  acquired  under 
similar  circumstances  by  a  natural  person  would  vest  in  such  person. 
In  all  other  cases,  the  partnership  property  belongs  to  the  firm  as  a  cestui 
que  trust,  or  equitable  owner."  §22:  "A  partner  has  no  beneficial  interest, 
legal  or  equitable,  in  any  specific  property  whether  real  or  personal  belong- 
ing to  the  partnership,  but  only  a  right  to  receive  in  cash  his  proportion 
of  the  surplus  of  the  firm  assets  remaining  after  all  the  claims  of  firm 
creditors  have  been  satisfied." 


RIPARIAN   RIGHTS;    A    PERVERSION    OF 
STARE   DECISIS. 

Few  things,  indeed,  are  more  misleading  than  labels.  Yet  we 
must  use  them.  Some  indication  of  contents,  whether  it  be  of 
a  bottle  or  of  a  book,  is  well-nigh  indispensable.  If  they  do  not 
convey  to  our  minds  any  very  accurate  idea  of  the  matter  con- 
tained, they  may,  at  least,  be  a  safeguard  against  poison,  or  serve 
as  a  means  of  limiting  the  tax  upon  our  eyesight. 

"Riparian  rights"  is  a  broad  term.  It  is  a  category  dealing 
with  an  almost  inexhaustible  variety  of  situations  and  possibilities ; 
and  even  an  elementary  treatise  on  the  subject  would  require 
the  greater  portion  of  one  year's  issue  of  this  magazine,  and 
would,  in  all  human  probability,  be  most  adequately  calculated  to 
reduce  the  number  of  subscribers  to  an  inappreciable  and  unappre- 
ciating  minority.  Lest,  however,  the  reader  take  alarm  at  this 
apparently  sinister  preface,  I  hasten  to  add  that  what  will  be  dis- 
cussed is  a  very  small  incident  in  that  vast  domain  of  law 
treating  of  those  peculiar  rights,  neither  wholly  terrestrial,  nor 
entirely  aquatic,  which  might  almost  be  denominated  amphibi- 
ous. Etymologically,  the  term  "riparian  rights,"  should  refer 
specially  to  rights  in  rivers,  but  the  alliance  between  law  and 
etymology,  never  very  close,  has  of  late  years,  in  our  overworked 
law  courts,  and  at  the  hands  of  our  non-technical  legislators,  been 
severely  strained.  Consequently,  I  need  scarcely  apologize  for 
saying  that  the  class  of  riparian  rights  here  treated  has  no  refer- 
ence to  rivers,  as  such,  but  deals  entirely  with  the  foreshore  or 
beach :  viz.,  that  portion  of  land  which,  lying  between  the  low 
and  high-water  mark  on  a  tide-washed  shore,  becomes  alternately 
land  and  water.  The  term  "littoral"  is  sometimes  applied  with 
greater  accuracy  to  this  situation,  but  the  term  "riparian"  seems 
to  be  now  consecrated  by  legal  usage,  and  I  do  not  sufficiently 
possess  the  temper  of  the  reformer  to  attempt  to  change  it. 

Riparian  questions  have  often  played  a  great  role  in  our  juris- 
prudence. The  rule  of  navigability  has  been  extended  to  the 
great  fresh  water  lakes,  new  conditions  having  made  new  law. 
The  English  common  law  test  of  navigability,  once  found  inade- 
quate, has  been  repudiated,  although  it  had  been  sanctioned  by  a 
decision  of  the  Supreme  Court.1 

'The  Genesee  Chief   (1851)    12  How.  443. 
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The  great  rivers,  forming  highways  for  commerce  between  our 
States,  have  often  been  the  subject  of  jealous  controversy  between 
the  States  whose  territory  they  wash.  The  Supreme  Court  of 
the  United  States  in  the  case  of  Kansas  v.  Colorado2  has  said  that 
in  dealing  with  these  questions,  it  sat  rather  as  an  international 
tribunal  than  as  a  merely  domestic  one,  dispensing  international 
rather  than  common  law,  and  unfettered  by  the  ordinary  tech- 
nicalities of  municipal  law.  Later,  at  a  further  stage  of  the  same 
important  litigation,  in  answer  to  the  claim  of  the  Attorney-Gen- 
eral that  the  United  States  has  an  inherent  power  to  regulate 
questions  of  irrigation,  the  court  made  the  timely  reply  that  the 
government  of  the  United  States  was  still  one  of  enumerated 
powers  only,  possessing  no  inherent  sovereignty ;  that  the  proposi- 
tion advanced  by  the  representative  of  the  United  States  govern- 
ment that  there  are  legislative  powers  which  belong  to  the  nation 
although  not  expressed  in  the  constitutional  grant  of  powers,  was 
held  to  be  in  direct  conflict  with  the  constitutional  principle  that 
this  is  a  government  of  enumerated  powers ;  and  the  proofs  that 
this  is  such  a  government  clearly  appear  from  the  Constitution, 
even  independently  of  the  amendments,  for  otherwise,  an  instru- 
ment granting  certain  specified  things  would  by  construction  be 
made  operative  to  grant  other  and  distinct  things. 

''With  equal  determination  the  framers  intended  that  no  such 
assumption  should  ever  find  justification  in  the  organic  act."  3 

Thus  has  the  mere  question  of  riparian  rights  called  forth 
from  our  supreme  tribunal  emphatic  repudiation  of  the  doctrine 
that  the  federal  government  may  have  powers  outside  of  and 
beyond  the  scope  of  the  constitution. 

Again,  there  are  other  phases  of  the  law  of  riparian  rights  which 
have  involved  the  broadest  questions  of  constitutional  law.  How 
far  such  rights  may  constitute  property,  and  how  far  such  prop- 
erty may  be  taken  without  compensation,  have  formed  the  subject 
of  notable  State  and  federal  adjudications. 

The  question  directly  treated  in  this  article,  although  apparently 
a  simple  one,  has  been  in  dispute  for  many  years.  It  may  be 
stated  thus:  has  the  owner  of  land  abutting  upon  the  sea,  or  an 
arm  of  the  sea,  in  which  the  tide  ebbs  and  flows,  the  right  to 
construct,  for  his  own  use,  a  dock  giving  him  access  to  the 
navigable  portion  of  the  stream?     It  must,  indeed,  seem  strange 

2  1902)    185  U.  S.  125,  at  146. 

3  Kansas  v.  Colorado  (1907)  206  U.  S.  46,  at  90. 
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to  those  not  versed  in  the  judicial  literature  of  the  subject  that 
this  question,  until  a  few  months  ago,  was  still  unsettled  in  our 
State.  It  has  long  been  a  bone  of  contention,  not  only  in  New 
York  but  in  many  other  States,  and  many  decisions,  directly  or 
indirectly  involving  the  question,  have  appeared  to  be  conflicting 
and  confusing.  The  unsettled  condition  of  the  law  upon  the 
subject  has  led  to  bitter  controversies  in  many  sea-shore  com- 
munities, yet  it  was  only  finally  in  March,  1907,  that  the  Court 
of  Appeals  of  this  State  definitely  established  as  a  rule  of  prop- 
erty the  proposition  that  the 

"riparian  owner  whose  land  is  bounded  by  navigable  waters  has 
the  right  of  access  thereto  from  the  front  of  his  lot,  and  such  right 
includes  the  construction  of  a  pier  on  the  land  under  water,  beyond 
high-water  mark,  for  his  own  use  or  for  the  use  of  the  public, 
subject  to  such  general  rules  and  regulations  as  Congress  or  the 
State  Legislature  may  prescribe  for  the  protection  of  the  rights 
of  the  public."4 

The  fact  that  the  decision  was  reached  by  a  divided  court, 
three  of  the  seven  judges  dissenting,  can  but  add  interest  to  the 
question  and  illustrate  the  uncertain  state  of  legal  opinion  upon  the 
subject. 

The  history  of  the  controversy  goes  back  to  a  remote  time.  It 
is  apparently  one  of  the  most  ancient  in  English  law.  A  short 
sketch  of  it  may  not  be  uninteresting  as  indicating  how  slavishly 
in  some  respects  our  law  has  followed  ancient  precedents  origina- 
ting at  a  time  when  social  and  political  conditions  were  far  differ- 
ent from  our  own;  and  with  what  difficulty  we  are  able  to  make 
new  departures  more  consistent  with  the  needs  of  modern  society. 

In  England,  rights  in  the  foreshore  have  been  a  subject  of 
legal  contention  almost  since  the  Norman  Conquest.  Prior 
to  that  momentous  event,  a  riparian  owner  under  the  Saxon 
law  apparently  held  his  land  undisturbed  and  unfettered  down 
to  the  low-water  mark.  The  claim  of  the  Crown  to  the  jus 
privatum,  or  private  ownership  in  the  foreshore,  as  opposed 
to  the  jus  publicum,  or  right  of  the  King  as  a  mere  trustee  for 
the  public,  which  was  always  recognized,  does  not  appear  to  have 
been  developed  prior  to  the  sixteenth  century.  Crown  preroga- 
tive and  royal  property  formed  one  of  the  elements  of  the  policy 
of  Tudor  and  Stuart  kings.  Unoccupied  land,  fishing  rights, 
wrecking  rights  and  the  soil  of  the  foreshore  fell  within  the  range 

4  Town  of  Brookhaven  v.   Smith   (1907)    188  N.  Y.  74.     (Headnote  I.) 
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of  their  covetousness,  and  able  Crown  lawyers  were  soon  found, 
ambitious  and  ingenious  enough  to  devise  theories  and  fictions 
by  which  the  King  could  lay  claim  to  the  land  between  the  low 
and  high-water  mark;  but  it  remained  for  the  judges  of  Charles  I 
finally  and  definitely  to  declare  as  law  the  theory  that  the  King 
alone  owned  the  foreshore. 

The  study  of  the  history  of  legal  institutions  has  been  said 
to  tend  to  make  one  a  legal  skeptic.  The  history  of  the  English 
law  is  admirably  illustrative  of  the  development  of  legal  theories, 
and  their  erection  into  principles  or  rules  which  come  to  be  clothed 
with  an  almost  sacred  character,  yet  whose  origin  upon  examina- 
tion is  sometimes  found  to  be  neither  in  historic  truth  nor  in  social 
justice. 

Principles  of  property,  or  family  law,  whose  supposed  antiquity 
leads  to  their  being  treated  as  elementary,  often  prove  to  be 
of  comparatively  recent  origin  and  to  reflect  radical  changes  in  the 
social  and  economic  balance  or  structure  of  society.  The  doctrine 
of  the  English  law  for  more  than  two  centuries  has  been  that 
the  King  was  presumed  to  own  the  foreshore,  and  this  presump- 
tion could  not  be  rebutted  save  by  the  exhibition  of  an  actual 
Crown  grant  to  the  claimant  or  his  predecessor  in  interest.  This 
doctrine,  termed  the  "prima  facie"  doctrine,  is  stated  in  Blackstone 
and  in  the  usual  standard  text-writers  in  England  and  America 
as  a  settled  proposition  historically  and  legally  sound.  That  it 
was  historically  false  and  had  its  origin  in  the  usurpation  and 
greed  of  the  Stuart  kings  and  in  the  subservient  ingenuity  of  the 
Crown  lawyers,  has  been  left  to  modern  scholarship  to  demon- 
strate. The  discovery  and  publication  of  old  grants  and  court 
records  have  thrown  new  light  upon  the  subject,  and  instructive 
reference  to  them  may  be  found  in  the  scholarly  and  erudite  work 
of  Mr.  Moore  on  the  history  of  the  law  of  the  foreshore  and  sea- 
shore.5 

Moore  appears  to  have  successfully  demonstrated  that  prior 
to  the  Norman  Conquest  the  Saxon  lands  were  in  fact,  if 
not  in  name,  manors,  and  that  the  riparian  owners  owned  either 
to  the  thread  of  the  stream  or  to  the  low-water  mark,  as  the  case 
might  be.  After  the  Conquest,  the  large  Saxon  landholders  were 
not  disturbed,  and  their  grants  were  in  large  part  either  confirmed 
or  their  substance  incorporated  into  such  new  grants  as  were 
made.     There  is  no  evidence  that  the  Norman  or  Angevin  kings 

5  Moore,  History  and  Law  of  the  Foreshore  and   Seashore. 
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made  any  claim  to  the  foreshore  except  when  they  themselves 
were  lords  of  a  particular  manor.    Mr.  Moore  says  :6 

"Instead  of  it  being  true  that  the  Crown  retained  the  fore- 
shore when  granting  out  its  dominions,  it  is  more  probably  true 
that  the  Crown  did  actually  grant  it  out  by  its  original  grants  of 
almost  every  manor  in  the  kingdom,  and  consequently  that  the 
theory  of  the  prima  facie  title  is  one  on  which  little  reliance  can 
be  placed." 

Evidently  that  quaint  and  charming  old  writer,  Bracton,  did 
not  recognize  this  prima  facie  theory  as  part  of  the  English  law 
in  his  day,  for  in  his  Institutes  he  leaves  out  that  portion  of 
Justinian's  work  which  claims  for  the  Imperial  power  the  right 
to  the  foreshore. 

The  theory  of  the  kingly  ownership  of  the  foreshore  was  in- 
vented by  an  ingenious  Crown  lawyer,  one  Thomas  Digges,  in 
the  reign  of  Elizabeth.  His  claim  was  that  the  foreshore  belonged 
to  the  Crown,  not  as  other  royal  property,  but  as  part  of  the  royal 
prerogative,  and  he  supported  it  in  a  learned  thesis  on  the  subject, 
based  upon  an  assumption  of  a  state  of  facts  of  which  there 
is  no  proof,  and  the  reverse  of  which  almost  certainly  ex- 
isted. Before  the  reign  of  Queen  Elizabeth  the  true  presumption 
of  fact  with  regard  to  the  ownership  of  the  foreshore  should  have 
been  the  exact  reverse,  namely,  that  it  was  in  the  riparian  owner 
rather  than  in  the  Crown.  It  appears  that  during  the  reign  of 
Elizabeth  and  James  I,  in  a  number  of  cases,  the  Crown  claim  to 
foreshore  ownership  was  made  by  astute  lawyers,  filled  with  zeal 
to  enlarge  the  royal  jurisdiction ;  but  all  these  cases  seem  to 
have  been  unsuccessful  until  the  famous  case  of  Attorney-General 
v.  Philpot,7  in  1628,  which,  we  may  say  in  passing,  is  mentioned 
in  the  dissenting  opinion  in  the  Brookhaven*  case  as  the  leading 
English  case  establishing  that  doctrine.  That  case  does  not  appear 
to  be  reported,  but  Mr.  Moore  has  found  the  manuscript  record, 
and  gives  it  in  extenso  in  his  work.  It  is  extraordinary  that  it 
should  be  the  foundation  of  a  rule  of  property  law,  which  until 
1907  was  the  law  in  the  State  of  New  York,  when  we  reflect  that 
the  case  was  decided  by  judges,  some  of  whom  sat  in  the  famous 
Ship  Money  case,  and  upon  whom  history  has  placed  a  heavy 
load  of  obloquy.  The  decision  was  apparently  procured,  as  the 
Ship   Money  judgment  had  been,  by  the   personal   pressure   of 

'  Moore,  supra,  3d  Ed.,  page  29. 

r  Attorney-General  v.   Philpot    (1628),   reported  only  in   Moore,  supra, 
page  262,  et  seq. 
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Charles  I  for  the  purpose  of  obtaining  for  the  Crown  properties 
and  revenues  to  which  it  had  no  just  title.  The  claim,  says  Mr. 
Moore, 

"was  founded  in  untruth  and  injustice,  and  the  too  great  insistence 
upon  it  by  King  Charles  I  unquestionably  was  one  of  the  causes 
of  the  great  Revolution."  8 

Sir  Thomas  Townsend,  writing  to  a  friend  as  to  the  Philpot7 
case,  intimates  that  it  will  be  properly  disposed  of  "when  some 
of  the  barons  have  received  directions  from  the  King."  The 
case  itself  seems  to  have  been  a  moot  case,  contrived  by  the 
Stuart  monarch  for  the  purpose  of  obtaining  a  decision  which 
might  bring  him  needed  revenues.  The  Crown  lawyers  raised  the 
question  by  making  a  lease  of  a  piece  of  foreshore  to  one  Cornelius 
Vanderbilt,  with  a  view  to  establishing  legal  title  by  an  action. 
It  appears  an  odd  coincidence  that  the  Court  of  Appeals  two  centu- 
ries later  in  the  case  of  another  Vanderbilt,9  should  have  declared 
as  New  York  law,  the  proposition  advanced  by  Vanderbilt  on 
behalf  of  Charles  I  in  the  Philpot7  case. 

That  a  decision  rendered  under  such  circumstances  should 
have  stood  as  law  in  the  United  States  for  more  than  a  century, 
is  a  strong  commentary  upon  the  conservatism  of  our  judges,  and 
perhaps,  incidentally,  upon  their  lack  of  knowledge  of  or  indiffer- 
ence to  history,  at  least  as  found  outside  of  the  reports  of  the 
law  courts.  The  "Grand  Remonstrance"  of  1641  is  almost  as 
noteworthy  a  landmark  in  the  history  of  English  liberty  and 
constitutional  law  as  the  Great  Charter  itself,  yet  how  many  judges 
who  have  learnedly  considered  these  questions  have  had  in  mind 
the  Twenty-sixth  Article  of  that  memorable  document,  charging 
the  King  with  "taking  away  of  men's  rights  under  color  of  the 
King's  title  to  land  between  high  and  low- water  mark?" 

After  the  downfall  of  the  Stuart  tyranny  the  claim  seems  to 
have  been  abandoned,  or  at  least  not  pressed  for  many  years, 
and  the  judgment  in  the  Philpot7  case  itself  was  apparently  never 
executed,  owing  doubtless  to  the  advent  of  the  Revolution.  There 
were,  as  there  had  been  before,  many  cases  relating  to  interference 
with  the  jus  publicum,  but  we  must  wait  many  years  before  we 
find  another  precedent  for  the  Stuart  doctrine  of  jus  privatum. 
It  has  always  been  admitted  that  the  jus  publicum  was  inalienable, 
and  in  examining  the  early  cases  care  must  be  taken  to  distinguish 
between  the  two. 

"Moore,  supra,  Introduction,  XXXV. 
•People  v.    Vanderbilt    (1803)    26  N.   Y.  287. 
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The  theory  of  the  Crown  lawyers  was,  that  the  King  in  his 
capacity  as  representative  of  the  whole  realm  was  charged  with 
the  duty  of  safeguarding  the  right  of  the  public  to  navigate  tidal 
waters  or  to  use  the  foreshore  for  fishing  purposes,  etc.,  but  that 
in  addition  to  this  merely  public  function  he  possessed  in  his  own 
right,  as  the  general  residuary  owner  of  all  the  soil  in  England, 
the  jus  privatum,  or  title  to  the  soil  of  the  foreshore,  which  con- 
ferred upon  him  the  right  either  to  alienate  or  to  use  this  property 
in  any  way  not  incompatible  with  the  jus  publicum.  The  differ- 
ence between  the  two  is  clearly  and  adequately  instanced  in  the 
next  case  which  we  find  adopting  the  doctrine  of  the  Philpot1 
case.  This  case  is  the  Attorney-General  v.  Richards,10  decided  in 
1795.  The  Crown  had  proceeded  by  information  to  obtain  a  decree 
abating  a  dock  or  quay  erected  upon  the  foreshore  of  Portsmouth 
Harbor  by  the  riparian  owner.  The  action  seems  to  have  pro- 
ceeded upon  the  double  ground  (1st)  that  the  structure  was  a 
nuisance,  and  therefore  obnoxious  to  the  jus  publicum,  and  (2d) 
that  it  was  a  purpresture,  that  is  to  say  an  erection  or  enclosure  on 
the  King's  soil,  and  hence  summarily  abatable  as  such.  The  de- 
fendant, in  answer  to  the  first  point,  claimed  that  he  should  have 
had  a  trial  by  jury,  and,  as  to  the  second,  endeavored  to  show  evi- 
dence of  a  grant  of  the  foreshore  and  ancient  usage.  The  Court 
apparently  thought  the  answer  to  the  first  question  adequate,  but 
granted  a  decree  in  favor  of  the  Crown  on  the  ground  that  "the 
soil  is  the  property  of  the  Crown."  The  Court,  nevertheless,  in- 
dicates some  little  squeamishness  as  to  following  the  Philpot1  case, 
for  it  says : X1 

"It  is  objected  that  this  case  was  in  the  time  of  Charles  I ;  but  it 
must  be  remembered  that  Lord  Hale  determined  some  of  them, 
and  approved  the  rest." 

It  does  not  appear  to  have  been  noted  by  our  Courts  that  the 
Richards10  case  was  later  than  our  adoption  of  the  common  law, 
and  that  at  the  time  when  the  common  law  became  a  part  of  the 
law  of  the  State  of  New  York,  the  famous  (or  infamous)  Philpot7 
case  was  the  only  authority  for  the  doctrine  that  the  erection  of  a 
pier  on  the  foreshore  by  a  riparian  owner  was  per  se  abatable  as 
a  purpresture. 

Johnson  v.  Barret12  is  also  generally  cited  as  upholding  the 


w2  Anstruther  603. 

11  At  page  616. 

11  (1647)   3.  Aleyn  K.  B.  Reports  10. 
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prerogative  doctrine,  but  the  report  is  incomplete  and  the  subse- 
quent history  of  the  dispute  proves  that  the  obstruction  made 
navigation  dangerous  "to  ships  in  the  ebb  tyde." 

The  English  law  itself  has  been  somewhat  modified  of  late 
years,  and  now  a  riparian  owner  may  not  be  cut  off  from  his  access 
to  the  water.13 

The  case  of  Parmeter  v.  Gibbs1*  followed  the  Attorney-General 
v.  Richards10  case,  and  simply  maintained  the  prima  facie  doctrine 
as  law  in  England.  Sir  Matthew  Hale,  who  wrote  his  famous 
treatise  on  the  subject  in  1786,  and  who  has  been  cited  as  the  most 
respectable  authority  for  the  proposition,  does  not  seem  to  have 
himself  believed  that  the  Crown  historically  was  the  owner  of  the 
foreshore,  but  merely  that  there  was  a  presumption  of  law  to  that 
effect  in  the  absence  of  contrary  proof. 

It  is  impossible  here  to  trace  the  doctrine  of  the  jus  privatum 
in  its  various  ramifications  throughout  the  United  States.  We  will 
confine  ourselves  to  a  brief  synopsis  of  its  history  and  development 
in  this  State  and  its  final  burial  by  the  Court  of  Appeals  in  the 
Brookhaven*  case  after  two  hundred  years  of  noxious  vitality. 

Before  adverting  to  the  New  York  cases,  however,  there  are 
three  important  decisions  of  the  Supreme  Court  of  the  United 
States  involving  the  doctrine.  They  are  in  the  order  of  time  as 
follows:  Yates  v.  Milwaukee;15  Shively  v.  Bowlby;10  Scranton  v. 
Wheeler.11 

It  is  needless  to  consider  in  this  article  how  far  these  cases  are 
reconcilable.  Suffice  it  to  say  that  the  advocates  of  the  doctrine 
that  a  riparian  owner  has  no  wharfage  privilege  claim  that  the 
expression  to  the  contrary  in  Yates  v.  Milwaukee15  is  a  mere 
dictum.  That  oft-quoted  expression  was  written  by  Mr.  Justice 
Miller  and  is  as  follows:18 

"Whether  the  title  of  the  owner  of  such  a  lot  extends  beyond 
the  dry  land  or  not19  he  is  certainly  entitled  to  the  rights  of  a 
riparian  proprietor  whose  land  is  bounded  by  a  navigable  stream ; 
and  among  those  rights  are  access  to  the  navigable  part  of  the 
river  from  the  front  of  his  lot,  the  right  to  make  a  landing,  wharf 
or  pier  for  his  own  use  or  for  the  use  of  the  public,  subject  to  such 

"Buccleuch   v.   Metropolitan   Board   of   Works    (1872)    L.    R.   5   H.  L. 
418;  Lyon  v.  Fishmongers  Co.   (1876)  L.  R.  1  App.  Cas.  662. 
14  (1813)    10   Price  412. 
"  (1870)    10  Wall.  497. 
"  (1894)   152  U.  S.  1. 
17  (1900)  179  U.  S.  141. 
"  Page  504. 
"  The  italics  are  the  writer's. 


RIPARIAN  RIGHTS  AND  STARE  DECISIS.       225 

general  rules  and  regulations  as  the  legislature  may  see  proper  to 
impose  for  the  protection  of  the  rights  of  the  public,  whatever  those 
may  be  *  *  *  .  This  riparian  right  is  property,  and  is  valuable, 
and,  though  it  must  be  enjoyed  in  due  subjection  to  the  rights  of 
the  public,  it  cannot  be  arbitrarily  or  capriciously  destroyed  or  im- 
paired. It  is  a  right  of  which,  when  once  vested,  the  owner  can 
only  be  deprived  in  accordance  with  established  law,  and,  if  neces- 
sary that  it  be  taken  for  the  public  good,  upon  due  compensation." 

The  disclaimer  by  the  Court  of  the  relevancy  of  the  question 
whether  the  riparian  owner  had  title  to  the  foreshore  is  most  sig- 
nificant, since,  had  the  Court  held  the  English  view  of  jus  priva- 
tum, the  dock,  if  the  foreshore  was  not  in  the  riparian  owner, 
would  have  been  an  erection  upon  the  soil  of  the  King  (or  his 
successor,  the  grantee)  and  hence  summarily  abatable  as  a  pur- 
presture. 

It  has  been  claimed  in  the  Brookhaven*  case  that  this  expres- 
sion of  the  Court  in  the  Yates16  case  has  been  the  origin  of  nearly 
all  the  dicta  in  the  New  York  reports  to  the  same  effect.  How- 
ever that  may  be,  the  doctrine  has  itself  now  finally  been  adopted 
in  New  York. 

In  Shively  v.  Bowlby,1*  a  characteristically  exhaustive  and 
learned  opinion  was  written  by  Mr.  Justice  Gray.  He  comes 
to  the  conclusion,  after  citing  copiously  from  Lord  Hale  and  some 
of  the  English  decisions,  that 

"by  the  law  of  England,  also,  every  building  or  wharf  erected, 
without  license,  below  high-water  mark,  where  the  soil  is  the 
King's,  is  a  purpresture,  and  may,  at  the  suit  of  the  King,  either 
be  demolished,  or  be.  seized  and  rented  for  his  benefit,  if  it  is 
not  a  nuisance  to  navigation."20 

We  thus  have  here  a  most  unqualified  statement  of  the  Stuart 
doctrine  of  jus  privatum.  The  learned  Justice  further  reviews 
the  law  in  the  different  States  and  finds  considerable  diversity 
upon  the  question  as  to  the  rights  of  the  riparian  owner  in  the 
land  below  high-water  mark.  The  real  question,  however,  involved 
in  the  case  was,  whether  grants  made  by  the  territorial  govern- 
ment while  Oregon  was  a  territory  passed  title  to  the  foreshore, 
so  that  the  government  of  the  State  was  precluded  from  claiming 
it  after  the  territory  was  admitted.  In  final  analysis,  this  case 
merely  declares  the  law  of  Oregon  to  be  that  of  the  prima  facie 
doctrine  as  to  the  ownership  in  fee  of  the  beach. 

20  At  page  13. 
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In  the  later  case  of  Scranton  v.  Wheeler,17  the  question  in- 
volved was  whether  the  United  States  government,  for  the  purpose 
of  improving  navigation,  might  erect  a  pier  which  would  interfere 
with  the  access  of  the  riparian  owner  to  the  navigable  portion 
of  the  stream.  The  authorities  were  reviewed  fully,  and  it  was 
held  that,  although  a  riparian  owner  has  a  right  of  access,  his 
access  must  be  held  in  subordination  to  the  right  of  the  govern- 
ment to  improve  navigation.  The  Court  so  phrase  their  view  of 
the  law : 21 

"If  the  riparian  owner  cannot  enjoy  access  to  navigability  be- 
cause of  the  improvement  of  navigation  by  the  construction  away 
from  the  shore  line  of  works  in  a  public  navigable  river  or 
water,  and  if  such  right  of  access  ceases  alone  for  that  reason 
to  be  of  value,  there  is  not,  within  the  meaning  of  the  Constitu- 
tion, a  taking  of  private  property  for  public  use,  but  only  a  con- 
sequential injury  to  a  right  which  must  be  enjoyed,  as  was  said 
in  the  Yates15  case,  in  due  subjection  to  the  rights  of  the  public — 
an  injury  resulting  incidentally  from  the  exercise  of  a  govern- 
mental power  for  the  benefit  of  the  general  public,  and  from 
which  no  duty  arises  to  make  or  secure  compensation  to  the 
riparian  owner.  The  riparian  owner  acquired  the  right  of  access 
to  navigability  subject  to  the  contingency  that  such  right  might 
become  valueless  in  consequence  of  the  erection  under  competent 
authority  of  structures  on  the  submerged  lands  in  front  of  his 
property  for  the  purpose  of  improving  navigation." 

This  statement  of  the  law  is  a  declaration  that  the  riparian 
owner  holds  his  right  subject  to  the  jus  publicum,  and  no  question 
of  the  ownership  by  the  Crown  or  by  the  State  of  the  foreshore 
was  necessarily  involved;  Justices  Shiras,  Gray  and  Peckham, 
however,  dissented,  holding  that  if  by  the  law  of  the  State  in 
which  the  land  is  situated,  the  right  of  access  is  one  of  the  inci- 
dents of  abutting  land,  such  right  is  property,  and  cannot  be 
taken  away  without  compensation.  The  difference,  therefore,  be- 
tween the  members  of  the  Court  appears  to  be,  not  as  to  the  exist- 
ence of  the  upland  owner's  property  right  of  access,  but  whether 
the  right  of  the  government  to  have  the  navigation  improved  is  alto- 
gether paramount,  or  whether  it  could  only  be  exercised  after 
condemnation  of  such  right.  Thus  aside  from  the  views  expressed 
by  the  Court  in  Shively  v.  Bowlby10  as  to  the  English  common 
law,  and  its  having  become  a  part  of  the  law  of  Oregon  by  adop- 
tion, there  is  nothing  in  any  of  these  decisions  holding  that  the 

21  At  page  164. 
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ancient  royal  jus  privatum  and  doctrine  of  purpresture  became  part 
of  the  common  law  in  the  United  States. 

We  are  now  brought  to  consider  the  New  York  law  and  the 
antecedents  of  the  Brookhaven*  case.  They  are  referred  to  in 
great  detail  in  that  case  and  it  would  be  wearisome  iteration  to 
treat  them  here  at  length.  Suffice  it  to  say  that  in  the  year  1892, 
the  case  of  Gould  v.  Hudson  River  Railroad  Co.,22  holding  a 
riparian  owner  without  remedy  against  a  railroad  corporation 
which  cut  off  his  access  to  the  water,  was  reversed,  and  the 
right  of  access  upon  the  part  of  an  upland  owner  held  to  be  a 
property  right  as  against  a  private  corporation  whose  erection  of 
a  railroad  took  it  away  or  interfered  with  its  enjoyment.  (Rumsey 
v.  Railroad  Co.)23  Throughout  this  and  later  cases  the  statement 
appears  in  almost  similar  language  to  that  used  in  the  Yates15  case, 
to  the  effect  that  the  right  of  access  of  the  riparian  owner  in- 
cludes the  right  to  make  a  landing,  wharf,  or  pier  for  his  own 
use.  That  precise  question,  however,  was  not  necessarily  in- 
volved in  any  of  the  cases.  It  appears  clearly,  nevertheless,  that  the 
right  of  access  was  a  property  right,  although  it  was  held  in  the 
case  of  Sage  v.  The  Mayor2*  that  such  right  must  be  held  in 
subordination  to  the  right  of  the  municipality  to  improve  the  navi- 
gation of  the  river.  This  is  in  line  with  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Scranton  v.   Wheeler.11 

It  was  decided,  upon  the  other  hand,  in  the  Matter  of  the 
City  of  New  York25  that  the  erection  of  the  Speedway  along  the 
Harlem  River,  by  which  abutting  owners  were  cut  off  from 
access  to  the  river,  constituted  a  taking  of  property  for  which 
the  city  was  liable,  thus  emphasizing  the  fact  that  the  riparian 
owner  had  a  property  right,  subject  only  to  the  jus  publicum; 
otherwise,  as  the  City  owned  the  foreshore  it  could  have  used  it  as 
it  wished.  The  jus  privatum  was  thus  not  recognized  as  law.  This 
result  seemed  fairly  deducible  from  the  other  decisions,  as  no 
amount  of  legal  ingenuity  could  torture  the  erection  of  that  de- 
lightful pleasure-ground  into  an  improvement  of  navigation. 

None  of  these  recent  cases,  however,  really  considered  the  dis- 
tinction between  the  jus  privatum  and  the  jus  publicum.  In  the 
People  v.  Vandcrbilt*  the  Court  of  Appeals,  possibly  unnecessarily, 
but  nevertheless  somewhat  positively,  committed  itself  to  the  pur- 


a(i852)  6  N.  Y.  522. 

a(i892)  133  N.  Y.  79. 

*  (1897)  iS4  N.  Y.  61. 

"(1901)  168  N.  Y.  134. 


228  COLUMBIA  LAW  REVIEW. 

presture  doctrine.  The  defendant  had  constructed  a  solid  pier 
filled  with  stone  beyond  the  New  York  harbor  line  and  an  action 
was  brought  in  behalf  of  the  people  to  restrain  the  erection  of 
such  pier  and  to  compel  the  removal  of  the  part  already  built. 
It  would  seem  from  the  report  that  the  decision  might  well  have 
been  placed  upon  the  ground  that  the  pier  was  an  obstruction  to 
navigation  and,  as  such,  a  nuisance.  This  is  the  view  taken  of 
the  decision  by  the  Court  in  the  Brookhaven*  case.  The  Court, 
however,  in  the  V  andcrbiW  case  did  not  ostensibly  rest  its  decision 
upon  such  ground.     They  say  :2G 

"The  crib  sank  by  the  defendant  and  the  proposed  pier  were 
a  purpresture,  and  were,  per  se,  a  public  nuisance.  The  offer, 
therefore,  of  the  defendant's  counsel  to  prove  by  the  testimony 
of  witnesses  that  the  crib  and  proposed  pier  zvere  not,  and  would 
not  be,  an  actual  nuisance,  and  would  not  injuriously  interfere 
with  or  affect  the  navigation  of  the  river  or  bay,  was  properly 
overruled."19 

As  an  authority  on  this  proposition  is  cited  Attorney-General 
v.  Richards,10  discussed  above.  I  am  not  aware  of  any  other 
cases  in  the  higher  courts  in  this  State  standing  squarely  for  the 
royal  prerogative  doctrine. 

The  law  stood  in  this  situation  when  the  case  of  the  Trustees 
of  Brookhaven  v.  Smith21  reached  the  Appellate  Division  in  the 
Second  Department.  It  appears  that  the  town  of  Brookhaven 
was  seized  of  certain  lands  under  water  under  ancient  royal  grants 
dating  back  to  1666.  Claiming  a  right  to  a  fee  ownership  in  the 
foreshore  under  these  grants,  the  town  leased  such  foreshore  to 
persons  other  than  the  riparian  owners.  The  riparian  owners 
had  built  docks  upon  this  leased  land,  and  the  town  lessees  con- 
sequently sued  them  in  an  action  for  trespass.  No  questions  of 
navigation,  or  of  the  rights  of  the  general  public,  were  involved. 
It  was  necessary  to  determine  whether  the  town  was  the  owner 
of  the  foreshore  under  such  old  grants,  and  if  so,  whether  it 
consequently  had  a  right  to  abate  as  a  purpresture  the  dock  in  ques- 
tion. The  Appellate  Division  assumed  that  the  grant  of  the 
lands  under  water  conveyed  the  title  of  the  town  to  high-water 
mark,  and  that  the  grants  were  to  be  interpreted  in  the  light  of 
the  law  at  the  time  they  were  made.  Under  such  law,  so  the 
Court  held,  the  king  was  the  owner  of  the  foreshore  and  any 

"26  N.  Y.,  at  page  297. 
27  (1904)   98  App.  Div.  212. 


RIPARIAN  RIGHTS  AND  STARE  DECISIS.       229 

riparian  owner  who  placed  anything  thereon  was  a  mere  tres- 
passer. 

"By  the  law  of  England,"  says  the  Court,28  "as  it  existed  at  that 
time,  every  building  or  wharf  erected  without  license  below  high- 
water  mark,  where  the  soil  belonged  to  the  King,  constituted  a 
purpresture  and  might,  at  the  suit  of  the  King,  be  either  de- 
molished, or  be  seized  and  rented  for  his  benefit,  if  it  did  not  con- 
stitute a  nuisance  to  navigation,  *  *  *  and  no  reason  sug- 
gests itself  why  the  defendants  should  have  a  higher  right  against 
the  grantees  of  the  King  than  they  would  have  had  against  the 
sovereign  of  Great  Britain  had  he  continued  the  owner  of  the 
soil." 

Consequent  upon  this  decision,  efforts  to  enforce  supposed 
town  rights  by  summarily  destroying  the  wharves  of  the  abut- 
ting owners  were  made  on  Long  Island.  The  writer  of  this 
article  was,  among  others,  a  victim  of  the  ancient  Stuart  doctrine  of 
purpresture  and  the  vicious  but  ancient  legal  theory  of  the  jus 
privatum  devised  by  Mr.  Thomas  Digges,  sanctioned  by  the 
Ship  Money  judges,  and  whose  final  manifestation  took  the 
form  of  ludicrous  antics  on  the  part  of  petty  town  officers 
intoxicated  by  the  recrudescent  exuberance  of  royal  prerogative. 
This  zealous  desire  to  conform  to  the  latest  utterances  of  the 
courts,  and  to  vindicate  the  kingly  dignities  inherited  from  Eng- 
lish monarchs  vested  by  ancient  grant  in  municipal  corporations, 
added  greatly  to  the  interest  in  the  result  of  the  appeal  to  the 
Court  of  Appeals  in  the  Brookhaven  case. 

Prior  to  that  decision,  however,  the  Appellate  Division  in  the 
Second  Department  decided  the  case  of  Coudert  v.  Underhill.20  In 
that  case  the  ruling  in  the  Brookhaven  case  was  affirmed,  and  the 
statement  in  a  recent  case  in  the  Court  of  Appeals30  to  the  effect 
that  the  right  of  access  included  the  right  to  make  a  landing, 
wharf  or  pier,  was  distinguished  on  the  ground  that,  while  this 
might  be  true  where  the  foreshore  was  owned  by  the  State,  such 
was  not  the  law  in  the  case  of  a  municipal  corporation.  The 
right  to  erect  a  dock 

"has  no  reference  to  a  situation  where  the  fee  of  the  soil  between 
high  and  low-water  mark  is  in  an  individual  or  corporation."31 

As  the  fee  of  the  soil,  whether  in  the  State  or  in  the  municipal 
corporation,  must  ultimately  have  been  derived  (if  derived  at  all) 

28  At  page  217. 

"  (1905)    107  App.  Div.  335. 

Thousand   Islands    Steamboat   Co.   v.   Visger    (1904)    179   N.    Y.   206. 
"At  page  336;  the  italics  are  the  writer's. 
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from  the  English  Crown,  it  is  difficult  to  see  upon  what  ground 
a  distinction  could  be  made,  between  the  State  as  owner  and  a 
municipal  corporation  as  its  grantee.  However,  this  point  al- 
though discussed  upon  the  argument,  was  not  adverted  to  in  the 
Brookhaven  case  and  we  may  assume  that  the  Court  of  Appeals 
found  that  even  its  novelty  did  not  require  any  mention.  It  is 
interesting  to  note  as  a  commentary  on  the  possible  ramifi- 
cations of  the  ancient  legal  proposition,  the  suggestion  by 
an  appellate  court  that  the  ancient  kingly  jus  privatum,  while  it 
might  not  pass  to  an  American  State,  could  pass  in  all  its  panoplied 
majesty  to  a  mere  municipal  corporation.  Such  a  doctrine  was, 
of  course,  inconsistent  with  the  decision  of  the  Court  of  Appeals 
in  Coxe  v.  State,32  holding  that  the  State  inherited  the  foreshore 
in  a  purely  governmental  capacity  and  could  not  grant  it  out  for 
speculative  purposes — "a  sovereign,  not  a  proprietary  right." 

In  the  Court  of  Appeals  the  argument  made  on  behalf  of  the 
town  was  that 

(i)  The  ancient  grant  to  the  town  of  Brookhaven  must  be 
construed  in  the  light  of  the  law  as  it  then  stood.  This  law  was 
to  be  found  in  Attorney-General  v.  Phil  pot1  and  some  of  the 
other  cases  heretofore  referred  to. 

(2)  The  rights  of  the  town  as  so  interpreted  were  vested 
rights  and  could  not  be  disturbed  without  compensation. 

The  claim  of  the  town,  if  its  analysis  of  the  situation  was 
well-founded,  led  to  a  grave  constitutional  question.  The  Supreme 
Court  of  the  United  States  has  very  recently  held  that  a  State 
court  cannot  by  a  change  in  its  common  law  deprive  persons  of 
the  enjoyment  of  something  that  had  theretofore  been  considered 
property  or  a  necessary  incident  thereto.33  Had  the  Court  of 
Appeals  actually  declared  not  to  be  a  property  right  something 
which  when  the  royal  grants  were  made  had  been  property,  this 
change  in  the  law  might  well  have  been  claimed  to  impair  the 
obligation  of  contract  and  to  constitute  a  taking  without  due  pro- 
cess. 

It  might,  I  believe,  have  been  a  sufficient  answer  to  the  town's 
position  to  say  that  their  view  of  the  English  law  was  not  sound. 
Prior  to  the  adoption  of  the  English  common  law  by  the  State34 
there  was,  as  has  been  indicated,  no  valid  or  adequate  precedent 
to  the  effect  that  a  structure  erected  on  the  foreshore  by  a  riparian 

m(i8q5)  144  N.  Y.  396. 

"Muhlker  v.  Harlem  Railroad  Co.    (1905)   197  U.  S.  544. 
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owner  in  order  to  give  him  access  to  the  navigable  portion  of  the 
water,  was,  in  and  of  itself,  a  trespass  or  encroachment  on  the 
King's  soil.  The  whole  doctrine  of  purpresture  might  well  have 
been  regarded  as  merely  an  ingenious  theory  of  overzealous  and 
unscrupulous  Crown  lawyers,  which,  at  least  in  1777,  had  not 
become  a  settled  part  of  the  common  law. 

The  Court  of  Appeals,  while  not  treating  the  question  in  ex- 
actly this  fashion,  reached  a  similar  result,  and  quite  as  effectively 
relegated  the  jus  privatum  to  the  very  proper  category  of  legal 
antiquities. 

In  a  most  erudite  and  interesting  opinion,  Judge  Gray  held 
that  assuming  the  English  law  to  be  as  claimed,  yet — 

"The  adoption  by  the  people  of  this  state  of  such  parts  of  the 
common  law,  as  were  in  force  on  the  20th  day  of  April,  1777, 
does  not  compel  us  to  incorporate  into  our  system  of  jurispru- 
dence principles  which  are  inapplicable  to  our  circumstances  and 
which  are  inconsistent  with  our  notions  of  what  a  just  considera- 
tion of  those  circumstances  demands.  *  *  *  'no  doctrine  is 
better  settled  than  that  such  portions  of  the  law  of  England,  as 
are  not  adapted  to  our  conditions,  form  no  part  of  the  law  of 
this  state.'"35 

"The  jus  privatum  of  the  crown,  by  which  the  English  king 
was  deemed  to  own  the  soil  of  the  sea  and  of  navigable  rivers, 
in  his  own  right,  rather  than  as  a  sovereign  holding  it  in  trust 
for  his  people,  however  applicable  to  the  conditions  in  Great 
Britain,  were  totally  inapplicable  to  the  situation  of  the  colonists 
of  this  country.  In  Gould  on  Waters,  the  author  remarks,  as  to 
this,  that  'there  is  no  evidence  that  the  jus  privatum  *  *  * 
was  ever  asserted  in  the  colony  as  the  right  of  the  Crown,  or  that 
it  has,  until  recently,  been  claimed  by  the  States ;  but  there  is,  on 
the  contrary,  in  my  opinion,  the  strongest  evidence  that  this  right 
has  been  abandoned  to  the  proprietors  of  the  land  from  the  first 
settlement  of  the  province  and  exercised  by  them  to  the  present 
day,  so  as  to  have  become  a  common  right  and  thus  the  common 
law."36 

Here  at  last  the  coup  de  grace  has  been  given  to  the  old 
doctrine.  The  elaborate  structure  invented  by  the  keen  but  time- 
serving Digges,  adopted  by  the  Stuart  kings,  sanctioned  by  sub- 
servient judges  and  finally  through  the  invincible  English  love 
of  precedent  become  part  of  the  common  law,  has  at  length  died 
in  the  year  1907  as  the  consequence  of  a  lawsuit  over  a  little 
dock  on  a  Long  Island  shore. 

"Town  of  Brookhaven  v.   Smith   (1007)    188  N.  Y.  74,  at  79. 
"At  page  80. 
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The  opinion  further  refers  to  the  fact  that  riparian  owners 
have  everywhere  made  their  right  of  access  available  by  building 
piers  or  wharves  "and  have  done  so  without  interference  by  the 
State  where  superior  public  rights  have  not  been  obstructed." 

"These  interests  must  be  very  large  and  if  we  shall  hold  with 
the  English  common-law  doctrine  that  they  are  purprestures  or 
unlawful  encroachments  upon  the  proprietary  rights  of  the  State 
*     *     *     it  would  result  in  causing  a  very  grave  loss."38 

The  New  York  cases  are  fully  reviewed  and  it  is  shown  that 
succeeding  cases  had  completely  and  admittedly  overruled  the  case 
of  Gould  v.  Hudson  River  R.  R.  Co.,22  and  the  right  of  access  of 
the  riparian  owner  and  the  fact  that  this  right  constituted  prop- 
erty had  been  frequently  and  emphatically  recognized  and  repeat- 
edly said  to  include  the  right  to  build  a  wharf. 

In  answer  to  the  suggestion  that  these  expressions  in  the  cases 
referred  to,  notably  the  Rnmsey23  case  and  Thousand  Islands 
Steamboat  Co.  v.  Visger,30   were  mere  dicta,  the  Court  said  :37 

"While  it  may  be  true  that  what  was  said,  as  to  the  measure, 
or  substance,  of  the  riparian  owner's  right  of  access  from  his  up- 
land to  the  navigable  body  of  water  in  front  of  it,  was  not  es- 
sential to  the  decision  of  the  precise  issue,  it  was,  nevertheless, 
the  deliberate  and  careful  expression  of  an  opinion  as  to  that 
right  and  one  not  altogether  impertinent  to  the  decision  of  the 
particular  case.  As  establishing  the  rule  of  law  in  this  state  upon 
the  extent  of  a  riparian  owner's  right,  the  decision  in  the  Rumsey 
case  has  been  followed,  and  acted  upon,  by  the  Appellate  Division 
of  the  Supreme  Court,  in  at  least  three  of  the  judicial  depart- 
ments." 

The  opinion  summarizes  the  whole  situation  in  the  following 
concise  expressions  :38 

"So  I  conclude  that  the  question  is  not  what  was  the  common- 
law  doctrine  concerning  a  riparian  owner's  right  in  the  foreshore, 
or  tideway;  but  what  that  right  has  been  construed  to  mean  by 
the  courts  of  this  state.  The  town  of  Brookhaven  acquired  its 
title  under  the  royal  grants ;  but  it  holds  it  in  trust  for  the  members 
of  the  community  and,  if  we  admit  that  the  plaintiff,  Post,  as  its 
lessee,  took  exclusive  rights  under  its  lease,  they  cannot  avail  to 
abrogate,  or  to  destroy,  a  right,  which  appertained  to  a  riparian 
ownership,  to  make  available  the  easement,  or  right  of  access,  by 
the  construction  of  a  landing,  pier  or  wharf. 

"For  these  reasons,  I  advise  that  the  judgment  below  be  re- 
versed and,  as  the  controversy  does  not  depend  upon  the  facts, 
that  the  complaint  be  dismissed ;  with  costs  to  the  appellants  in 
all  the  courts."  ^__ 

3TAt  page  8.}. 
38  At  page  8". 
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The  old  doctrine,  however,  died  a  hard  death,  for  we  find  an 
elaborately  erudite  dissenting  opinion  written  by  Judge  Hiscock  and 
concurred  in  by  Judges  Vann  and  Werner.  Judge  Hiscock  takes 
the  view  that  at  the  time  the  grants  were  made,  the  King  had, 
by  English  law,  title  to  the  foreshore  and  the  grants  were  in  the 
nature  of  contracts  to  be  construed  and  interpreted  in  the  light 
of  the  law,  as  it  prevailed  when  they  were  made.  Two  classes  of 
rights  existed  in  the  King,  the  jus  publicum  and  the  jus  privatum. 
The  latter 

"was  a  property  right  and  the  title  and  right  which  he  (the  king) 
enjoyed  in  this  capacity  he  could  by  virtue  of  his  proprietary  in- 
terest convey  to  a  private  individual,  but  always  subject  to  the 
rights  and  privileges  of  the  people  at  large  comprehended  within 
the  definition  jus  publicum" 39     *     *     * 

"An  unauthorized  obstruction,  injuring  the  jus  publicum  by 
impeding  or  in  any  manner  interfering  with  the  common  right  of 
the  public  to  navigate  and  use  the  waters  was  and  is  a  nuisance 
and  to  be  abated  as  such.  A  purpresture  relates,  on  the  contrary, 
to  the  jus  privatum.  It  was  and  is  an  invasion  of  the  right  of 
property  in  the  soil  while  held  by  the  king  or  the  people.  It  might 
or  might  not  also  be  a  nuisance."  40 

"Thus  we  find  that  all  of  the  expressions  in  these  cases  tend- 
ing to  support  appellants'  proposition  are  rather  by  way  of  illus- 
tration and  amplification  of  what  was  essentially  involved  than 
otherwise,  and  moreover  that  directly  or  indirectly  they  are  based 
upon  the  Yates  case  which,  upon  this  point,  can  no  longer  be  re- 
garded as  authoritative."41 

The  doctrine  of  the  Brookhaven*  case  has  been  very  recently 
reaffirmed  and  distinguished  in  the  case  of  Barnes  v.  Midland 
Railroad  Terminal  Co.*2  decided  November  10,  1908.  The  owner 
of  lands  upon  the  Staten  Island  shore  had  constructed  a  pier  con- 
necting his  uplands  with  the  sea,  but  in  addition,  he  had  placed 
under  the  pier  a  fence  or  barrier  apparently  designed  for  the 
purpose  of  obstructing  the  passage  along  the  shore.  The  question 
argued  in  the  case  was  whether  the  riparian  owner's  rights  in  the 
foreshore  were  so  exclusive  as  to  enable  him  to  •errect  a  barrier 
which  prevented  the  public  walking  along  the  beach.  The  Court 
took  the  view  that  while  under  the  Brookhaven  case,  the  owner 
had  a  right  to  erect  a  pier  which  might  incidentally  be  an  obstruc- 

"  At  page  90. 
"  At  page  91 


n  At  page  102. 

41 85  N.  E.  1093;  40  N.  Y.  L.  J.  927. 
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tion  to  pedestrians  on  the  foreshore,  nevertheless,  this  right  was 
limited  to  the  necessities  of  the  situation,  and  that  in  the  case  at 
bar,  the  barrier  under  the  pier  was  unnecessary  for  the  riparian 
owner's  purposes  of  access  and  was  an  interference  with  the 
rights  of  the  public  to  pass  along  the  foreshore.  This  decision 
does  not  seem  to  in  any  way  conflict  with  or  encroach  upon  the 
doctrine  of  the  Court  in  the  Brookhaven  case.  There  are,  how- 
ever, some  remarks  which  may  be  taken  to  indicate  that  the  death 
struggles  of  the  ancient  jus  privatum  are  not  quite  over.  The 
Court  says : 43 

"The  same  reasons  which  underlie  the  decision  in  the  Brook- 
haven  case  as  to  the  rights  of  littoral  and  riparian  owners  apply 
with  even  greater  force  to  the  right  of  the  public  to  use  the  fore- 
shore upon  the  margin  of  our  tide  waters  for  fishing,  bathing  and 
boating,  to  all  of  which  the  right  of  passage  may  be  said  to  be  a 
necessary  incident.  Except  in  so  far  as  the  jus  privatum  of  the 
Crown  has  devolved  upon  littoral  and  riparian  owners,  that 
right  now  resides  in  the  people  in  their  sovereign  capacity.  This- 
is  the  logical  result  of  our  decision  in  the  Brookhaven  case,  and 
it  is  in  harmony  with  the  development  of  our  history  and  the 
spirit  of  our  institutions." 

I  incline  to  believe  that  it  is  not  some  fragment  of  the  dis- 
credited and  dismembered  jus  privatum  that  now  resides  in  the 
right  to  walk  along  the  shore  and  to  pass  over  the  beach  between 
high-  and  low-water  mark.  It  would  seem  to  be  properly  in- 
cluded in  the  jus  publicum  and  appears  analogous  to  the  right 
of  the  public  to  pass  in  a  boat  over  the  foreshore  when  the 
tide  permits  it.  In  order  to  sustain  this  right,  it  is  not  necessary 
to  invoke  the  shade  of  the  dead  prerogative  doctrine,  for  as  the 
opinion  itself,  in  referring  to  the  Brookhaven*  case,  says:44 

"the  jus  privatum  of  the  crown,  by  which  the  sovereign  of  Eng- 
land was  deemed  to  be  the  absolute  owner  of  the  soil  of  the  sea 
and  of  the  navigable  rivers,  was  totally  inapplicable  to  the  condi- 
tions of  our  colonies  when  the  common  law  was  adopted  by  them ; 
and  that  this  right,  from  the  first  settlement  of  our  province,  seems 
to  have  been  abandoned  to  the  proprietors  of  the  upland  so  as  to 
have  become  a  common  right,  and  thus  the  common  law  of  the 
State." 

As  the  referee  found  that  the  riparian  owner  had  a  grant  of 
land  from  the  State,  which  grant  contained  a  condition  that  neither 
he  nor  his  successors  should  erect  any  obstruction  of  any  kind 

"Per  Werner,  J..  85  N.  E.,  at   1096. 
44  85  N.   E.,  at   1096. 
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in  or  upon  the  land  lying  between  the  lines  of  high-  and  low-water 
mark  as  they  now  exist,  etc.,  the  case  might  easily  have  been  made 
to  turn  upon  the  terms  of  the  grant.  The  Court,  however,  seemed 
to  be  clearly  of  the  opinion  that  the  terms  of  the  grant  did  not 
affect  the  riparian  rights,  but  that  the  right  to  build  a  wharf  does 
not  include  the  right  to  obstruct  the  public  passage  unless  such 
exclusion  be  necessitated  by  the  nature  of  the  wharf  itself.  It 
remains  to  be  seen  whether  a  riparian  owner  would  be  allowed 
to  build  a  solid  pier  which  would  necessarily  prevent  all  movement 
along  the  shore.  We  can  only  say  that  in  view  of  the  Brookhaven* 
case  and  the  Midland  Railroad*2  case,  this  problem  would  probably 
be  determined  by  reserving  as  a  question  of  fact,  the  proposition 
as  to  whether  that  particular  kind  of  a  pier  was  suitable  and 
necessary  to  the  premises  in  question.  The  Court  indicates  this 
pretty  clearly  in  the  following  apposite  language : ** 

"It  is  enough  to  say  that  either  as  littoral  owner  or  by  virtue 
of  its  letters  patent,  the  defendant  had  the  right  to  construct  and 
maintain  a  pier  that  was  reasonably  adapted  to  the  purpose  for 
which  it  was  primarily  intended,  and  that  was  to  provide  a  means 
of  passage  from  the  upland  to  the  sea.  To  the  extent  that  the 
reasonable  exercise  of  this  right  necessarily  interfered  with  the 
right  of  the  public  to  pass  along  the  foreshore,  the  former  was 
paramount  and  the  latter  was  subordinate ;  and  the  logical  corollary 
to  that  proposition  is  that,  just  in  so  far  as  the  attempted  exercise 
of  the  littoral  or  riparian  right  passed  the  prescribed  bounds  of 
necessity  and  reason,  the  conditions  were  reversed  and  the  right 
of  passage  along  the  foreshore  remained  the  paramount  right." 

The  Court  did  not  advert  to  Blundell  v.  Catteral,*5  in  which  it 
was  held  that  the  public  had  no  right  to  bathe  or  walk  along  the 
beach. 

This  (Barnes)  case  is  also  interesting  from  another  stand- 
point; the  question  as  to  whether  a  riparian  owner  by  reason  of 
a  grant  of  the  foreshore  from  the  State  would  have  superior  rights 
to  one  who  did  not  have  such  a  grant,  has  been  a  mooted  subject 
for  years.  The  opinion  seems  to  assume  that  the  riparian  owner's 
right  would  be  the  same  in  either  event,  as  the  State  could  not 
surrender  any  of  its  public  rights  by  a  transfer  of  the  title  to  the 
soil.  This  seems  a  perfectly  logical  deduction  from  the  Brook- 
haven*  case,  which  by  abolishing  the  jus  privatum  really  prevents 
the  State  from  transferring  anything,  since  the  naked  title  to 
the  soil  can  give  no  part  of  the  jus  publicum,  which  is  all  that 

w(i82i)  5  B.  &  Aid.  268. 
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the  State  has,  and  which  it  possesses  regardless  of  the  question  of 
the  fee  ownership  in  the  foreshore.  While  this  point  may  not  be 
definitely  determined  by  either  of  the  cases  in  question,  it  would 
seem  to  be  a  corollary  from  the  doctrine  of  both.  Fee  in  the  fore- 
shore may  thus  become  a  purely  academic  question,  affecting 
neither  the  rights  of  the  public  nor  the  rights  of  the  riparian 
owner. 

It  is  frequently  the  proud  boast  of  devotees  of  the  English 
law,  that  "the  common  law  broadens  down  from  precedent  to 
precedent;"  on  the  other  hand,  the  civilian  is  apt  to  tell  us  that 
the  common  law  by  its  slavish  adherence  to  the  rule  of  stare 
decisis  has  rather  a  tendency  to  narrow  down  from  precedent  to 
precedent.  Both  beliefs  probably  express  certain  phases  of  the 
truth.  The  history  of  civil  liberty  aptly  illustrates  the  correct- 
ness of  the  first  view,  at  least  in  regard  to  one  great  department 
of  human  activity,  while  the  law  of  real  estate,  still  so  full  of 
archaic  matter  despite  the  efforts  of  legislation  to  rationalize, 
clarify  and  simplify  its  ancient  and  largely  rudimentary  structure, 
may  well  justify  the  other.  Perhaps  the  tendency  to  a  broaden- 
ing development  in  matters  affecting  human  liberty  is  explicable 
upon  the  theory  that  as  law  must  ultimately  reflect  the  dominant 
opinion  of  the  time,  the  growth  of  English  civil  liberty  was  due 
rather  to  the  pressure  of  enlightened  public  opinion  from  outside 
the  bar,  than  to  the  efforts  of  the  lawyer  class  itself;  while,  on 
the  contrary,  the  law  of  real  estate  was  developed  wholly  by 
lawyers  for  lawyers,  and  nearly  always  in  hostility  to  any  at- 
tempts at  legislative  change,  until  it  became  a  game  for  experts 
whose  intricacies  passed  the  common  understanding,  almost  as 
much  as  did  the  Hegelian  philosophy. 

The  mere  doctrine  of  precedent  may,  if  used  by  the  courts  in 
mechanical  fashion,  make  law  as  unchangeable  as  that  of  the 
Medes  and  Persians.  A  precedent  isolated  from  the  atmosphere 
of  contemporaneous  history  is  necessarily  unintelligible;  it  must 
be  considered  in  the  light  of  the  circumstances  and  the  social 
conditions  under  which  it  arose.  The  famous  Dred  Scott"  case 
considered  entirely  apart  from  the  history  of  the  times  and  the 
causes  that  led  up  to  it,  would  make  a  feeble  and  inadequate 
basis  upon  which  to  build.  Why  should  generations  of  judges 
have  considered  the  Philpof  case  of  more  value  in  guiding  the 
judicial  footsteps  than  the  "Great  Remonstrance,"  which  de- 
nounced the  doctrine  of  that  case  as  usurpation? 

"Dred  Scott  v.  Sanford   (1856)    19  How.  393. 
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If  class  opinion  tends  to  narrowness,  is  it  not  largely  because 
the  following  of  precedent  is  regarded  as  a  virtue  in  and  of  it- 
self, rather  than  as  a  means  of  reaching  wise  and  just  results  by 
applying  the  collective  and  traditional  wisdom  of  generations  of 
judges  to  the  solution  of  legal  problems?  Yet  when  this  useful 
principle  is  applied  mechanically  and  unhistorically,  it  may  easily 
result  in  fastening  upon  our  jurisprudence,  doctrines  which  origin- 
ated neither  in  collective  nor  in  individual  wisdom  but  were 
merely  the  result  of  class  greed,  judicial  subserviency  or  passing 
public  clamor,  none  of  which  causes  can  be  trusted  to  create  sound 
precedents.  The  point  discussed  in  the  article  is  a  mere  incident 
in  the  broad  domain  of  riparian  rights,  but  it  involves  an  interest- 
ing bit  of  legal  history,  for  we  can  see  the  origin  and  watch  the 
development  of  a  legal  doctrine  until  the  day  when  we  assist  at 
its  final  obsequies.  As  a  study  in  legal  morphology  its  discussion 
may  seem  "worth  while." 

Frederick  R.  Coudert. 
New  York. 
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An  English  visitor  to  America  who  is  interested  in  legal  edu- 
cation will  be  struck  by  the  indifference  to  "Jurisprudence"  which 
is  displayed  by  many  American  law  schools.  If  he  is  ignorant  of 
the  reputation  which  these  schools  have  won  for  themselves  in  the 
academic  world,  he  will  be  tempted  to  dismiss  the  matter  with  a 
petulant  "So  much  the  worse  for  legal  education  in  America!" 
But  if  such  ignorance  is  denied  him,  he  will  naturally  ponder  over 
the  disturbing  fact  that  some  of  the  best  law  schools  of  the  world 
attach  little  or  no  importance  to  a  subject  to  which  English  prac- 
tice has  given  great  prominence. 

It  would  be  easy  to  suggest  certain  explanations  of  the  fact 
just  stated  which  would  not  be  very  flattering  to  teachers  of  law, 
either  in  the  old  world  or  in  the  new.  In  deference  to  a  scriptural 
injunction  as  to  the  preliminary  duty  of  removing  beams  from 
one's  own  eye,  I  venture  to  suggest  that  Jurisprudence  as  taught 
in  England  has  not  commanded  the  respect  to  which  it  would 
otherwise  have  been  entitled  because  it  has  failed  to  keep  pace 
with  modern  progress  in  educational  theory.  English  law  schools 
have  too  submissively  accepted  the  domination  of  a  traditional  in- 
terpretation. In  the  present  article  I  propose  to  summarize  what 
appear  to  me  to  be  the  most  important  defects  of  that  interpreta- 
tion. The  reader  will  of  course  understand  that  I  mean  by  Juris- 
prudence, not  any  or  every  possible  science  of  the  law,  but  that 
particular  science  which  claims  to  form  a  distinct  subject  in  a 
scheme  of  legal  education. 

The  first  and  most  obvious  defect  is  the  absence  of  any  clear 
conception  of  the  purposes  which  Jurisprudence  should  serve.  A 
treatise  on  legal  science  may  be  learned  and  original,  it  may  ad- 
vance human  knowledge  and  even  bear  the  impress  of  genius,  and 
yet  fail  in  the  one  supreme  test  of  being  practically  useful  to  law 
students.  English  Jurisprudence,  while  professing  to  serve  prac- 
tical ends,  has  shown  no  clear  apprehension  of  the  nature  of  those 
ends.  The  utility  of  the  subject,  instead  of  controlling  its  interpre- 
tation from  the  outset,  seems  rather  to  have  been  an  afterthought. 
A  striking  illustration  may  be  found  in  the  number  of  treatises 
which,  failing  to  recognize  that  the  needs  of  a  law  student  must 
vary  according  to  the  stage  of  his  apprenticeship,  discuss  law  from 
points  of  view  which  are  appropriate  to  very  different  periods  of 
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mental  development.  A  course  in  methodology  or  in  elementary 
law  may  serve  useful  purposes  as  an  introduction  to  legal  study, 
but  would  be  superfluous  for  the  advanced  student.  On  the  other 
hand,  the  ultimate  analysis  of  legal  conceptions,  or  discussions  as 
to  the  nature  and  end  of  law,  are  matters  which,  though  necessar- 
ily included  in  a  science  of  law,  demand  on  the  part  of  the  student 
a  certain  maturity  of  mental  development  and  a  considerable  knowl- 
edge of  legal  rules  and  principles. 

A  second  defect  of  English  Jurisprudence,  though  less  funda- 
mental, has  had  unfortunate  consequences.  I  allude  to  the  undue 
importance  which  has  been  attached  to  the  theory  of  legal  classi- 
fication. The  defect  is  the  more  serious  because,  at  most  univer- 
sities, Jurisprudence  is  taken  during  the  earlier  years  of  the  stu- 
dent's course.  The  student  is  introduced  to  controversies  respect- 
ing some  of  the  most  difficult  questions  of  legal  classification  be- 
fore he  has  become  acquainted  with  the  material  to  be  classified. 
But  even  if  Jurisprudence  were  taken  when  it  should  be  taken,  and 
concluded  the  student's  course  instead  of  serving  as  an  introduction 
to  it,  the  statement  would  still  be  true  that  the  importance  of  a 
theory  of  legal  classification  has  been  overestimated.  Such  a  theory 
more  nearly  concerns  the  writer  of  legal  text  books  or  the  com- 
piler of  national  codes  than  the  student  who  desires  to  complete 
his  legal  education  by  a  comprehensive  view  of  law.  What  the 
student  really  needs  is  not  so  much  a  classification  of  legal  rules, 
as  an  interpretation  of  law  as  a  whole — viewed  in  relation  to  the 
purposes  which  it  serves,  the  fundamental  conceptions  which  it 
employs,  and  the  historical  conditions  and  agencies  which  have  de- 
termined its  evolution. 

A  third  defect  in  the  traditional  conception  and  treatment  of 
Jurisprudence  has  been  the  result  of  an  excessive  regard  to  tech- 
nique. Law,  like  every  other  subject,  can  be  regarded  from  many 
points  of  view,  but  the  value  and  truth  of  the  results  obtained 
from  any  one  point  of  view  are  necessarily  conditional  upon  a 
certain  co-operation  between  investigators  in  very  different  fields 
and  with  widely  different  outlooks.  Neither  in  Jurisprudence  nor 
in  politics  is  a  "splendid  isolation"  to  be  regarded  as  a  desirable 
ideal.  The  jurist,  political  philosopher,  statesman  or  sociologist, 
must  each  remember  the  eternal  necessity  for  revising  their  conclu- 
sions in  the  light  afforded  by  independent  investigators  in  other 
fields  than  that  in  which  they  are  severally  most  concerned.  In 
Jurisprudence,  the  result  of  ignoring  this  necessity  has  told  for 
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a  narrow  and  technical  view  of  the  nature  of  law  as  if  it  were  a 
sort  of  water-tight  compartment.  After  all,  as  one  writer  on  Juris- 
prudence well  says,  "Law  is  the  reflection  and  image  of  the  outer 
world."  1  It  is  a  part  of  the  work  of  the  jurist  to  make  that  reflec- 
tion and  image  true.  The  scientifically  minded  lawyer  must  fight 
his  way  beyond  the  phrases  and  forms  of  the  law  to  the  deep 
realities  of  social  life.  He  must  endeavor  so  to  shape  his  legal 
theory  as  to  make  it  as  consonant  as  may  be  with  things  as  they 
are.  He  must,  for  example,  rise  superior  to  the  pedantry  which 
represents  the  visible  rulers  as  the  absolute  source  of  sovereignty 
and  law.  Nor  need  he,  because  law  and  ethics  are  distinguishable, 
lose  sight  of  the  important  relations  between  them.  Until  he  recog- 
nizes that  law  is  a  practical  application  of  morality,  and  until  this 
recognition  has  borne  fruit  in  a  broad  and  rational  interpretation 
of  law  as  revealing  an  ever  growing  consciousness  of  right,  his 
legal  science  is  condemned  to  artificiality  and  distortion.  The  logic 
of  the  law  obscures  its  spirit. 

A  fourth  defect  in  the  traditional  interpretation  of  Jurispru- 
dence in  England  may  be  traced  to  the  influences  of  continental 
theories  of  Natural  Law.  Austin,  while  he  repudiated  those  theo- 
ries, did  not  escape  from  their  influence.  He  substituted  for  the 
conception  of  an  ideal  code,  presumed  to  be  universally  applicable, 
the  conception  of  a  "General  Jurisprudence"  derived  from  the 
comparison  of  modern  legal  systems.  In  so  far  as  this  latter 
conception  implied  a  preference  for  a  posteriori  over  a  priori 
methods,  it  marked  a  distinct  advance  upon  continental  theory. 
But  if  Austin  had  enjoyed  the  privilege  of  living  later  in  the 
nineteenth  century,  he  would  have  taken  a  further  step,  and  recog- 
nised the  element  of  fiction  which  exists  in  the  theory  of  gen- 
erality as  certainly  as  it  existed  in  the  theory  of  universality.  As 
I  have  remarked  elsewhere,  a  system  of  law  is  the  resultant  of 
many  forces,  of  the  particular  social  and  economic  conditions,  of 
the  character  and  history  of  a  people.  It  is  a  concrete  expression 
of  man's  endeavor  to  realise  the  useful  and  the  just  under  the 
conditions  of  a  particular  environment.  It  varies  according  to 
circumstances  of  time  and  race.  The  legal  rules  of  one  country 
are  not  those  of  another.  But  the  principles  which  legal  science 
should  illumine  and  develop  are  derived  from  legal  rules.  If 
those  rules  differ  in  different  nationalities,  it  is  difficult  to  see  how 
the  principles  can  be  identical  or  common.    When  we  have  elimin- 

^almond,  Jurisprudence  (ist  Ed.)>  page  663. 
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ated  all  differences,  the  residuum  will  be  a  very  inadequate  ex- 
planation or  representation  of  any  of  the  particular  systems  which 
have  been  made  the  subject  of  analysis.  The  ethos,  the  spirit  of 
each,  will  have  escaped  us.  "The  revived  study  of  Germanic 
law  in  Germany,  which  was  just  beginning  in  Austin's  day," 
writes  Professor  Maitland,  "seems  to  be  showing  that  the  scheme 
of  Roman  Jurisprudence  is  not  the  scheme  into  which  English  law 
will  run  without  distortion."2 

If  the  foregoing  arguments  be  sound,  the  Jurisprudence  of  the 
future  will  be  treated  with  a  special  regard  to  its  practical  func- 
tion as  a  means  of  completing  a  course  of  legal  education.  So 
treated,  the  science  will  aim  at  leading  the  law  student  from  the 
particular  to  the  general,  from  the  study  of  particular  branches  of 
law  to  a  comprehensive  survey  of  the  legal  system  as  a  whole,  its 
fundamental  conceptions,  its  social  and  economic  purposes,  and  its 
historical  causes.  Since  the  science  is  to  throw  light  upon  a  par- 
ticular system  of  law,  it  will  be  national  and  will  be  developed 
by  a  posteriori  analysis  of  the  present  and  the  past ;  since  it  is  to 
serve  the  interests  of  students  it  will  be  conceived,  not  in  the  spirit 
of  research  merely,  but  also  in  the  spirit  of  the  teacher  who, — 
not  unmindful  of  the  fact  that  the  truths  which  a  student  is  led 
to  discover  for  himself  are  of  infinitely  greater  value  than  the 
knowledge  which  he  passively  accepts  at  the  hands  of  others, — 
seeks  to  arouse  intellectual  curiosity,  rather  than  to  stifle  it  by  a 
premature  statement  of  the  fundamental  truths  he  wishes  to  in- 
culcate. 

The  investigator  who  ventures  to  make  suggestions  towards 
a  reconstruction  of  any  subject,  may  seem  very  lacking  in  grati- 
tude to  those  but  for  whose  efforts  in  the  past  he  could  have  had 
no  suggestions  to  offer.  He  is  so  anxious  to  see  certain  reforms 
effected,  so  concerned  to  emphasize  what  he  believes  to  be  the 
defects  of  a  traditional  treatment,  that  he  is  apt  to  suggest  the 
mental  attitude  of  the  Eton  tutor  of  whom  it  was  said,  "First  he 
told  you  what  Plato  thought,  then  what  Aristotle  thought,  and 
then  he  gave  you  the  facts."  Such  an  attitude  is  more  open 
to  objection  than  the  genial  optimism  of  the  individual  who 
fails  to  see  that  reconstruction  in  every  subject  of  human  enquiry 
must  be  eternally  going  on  if  there  is  to  be  progress  in  human 
thought.    If  the  Jurisprudence  of  the  future  is  to  be  wholly  worthy 

"Encyclopedia    Britannica,    XXVII,    253.    Quoted,    Jethro    Brown,    The 
Austinian  Theory  of  Law,  page  364. 
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of  the  student's  regard,  though  it  will  combine  old  elements  in 
a  new  way  and  with  a  new  emphasis  on  certain  aspects  as  the  re- 
sult of  a  more  clear  and  consistent  appreciation  of  practical  ends, 
it  must  be  based  in  the  main  upon  the  labors  of  great  investigators 
of  the  past  and  present.  Some  of  those  investigators  have  held 
high  office  on  the  Bench,  and  their  work  must  be  sought  at  large 
in  the  law  reports.  The  work  of  others  may  be  found  in  learned 
treatises  whose  established  reputation  in  Europe  and  America  is 
such  as  to  make  any  praise  of  them  almost  a  presumption.  I 
should  like,  however,  to  allow  myself  the  luxury  of  a  brief  refer- 
ence to  three  works  which  appear  to  me  to  have  a  special  claim 
upon  the  student's  attention.  Ihering's  "Der  Zweck  im  Recht" 
is  not  only  a  profound  work  of  genius  but  is  also  a  work  which 
could  not  fail  to  prove  of  the  utmost  practical  value  to  law 
students.  It  is  a  matter  for  great  regret  that  no  English  translator 
has  been  found  to  make  the  work  more  generally  available  for 
English  students.  Professor  Dicey's  "Law  and  Opinion  in  Eng- 
land," perhaps  the  most  important  contribution  to  English  Juris- 
prudence which  has  been  made  in  recent  times,  should  be  read 
by  every  serious  student  of  English  law.  Austin's  Jurisprudence, 
which  has  been  more  responsible  than  any  other  single  work  for  the 
defects  to  which  reference  has  been  made  in  the  present  article, 
though  it  can  no  longer  claim  to  be  read  in  its  entirety,  cannot  be 
altogether  neglected.  And  this  is  so,  at  any  rate,  as  regards 
Austin's  analysis  of  law  and  sovereignty,  partly  because  that 
analysis  was  the  work  of  an  author  who  enjoyed  in  a  very  ex- 
ceptional degree  the  power  of  making  a  student  think,  and  partly 
because  later  work  is  so  often  a  mere  criticism  or  re-statement  of 
Austin's  conclusions. 

W.  Jethro  Brown. 
The  University  of  Adelaide. 
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Corporations  are  commonly  believed  to  enjoy,  by  grant  from 
the  State,  powers  not  enjoyed  by  natural  persons;  and  this  is  the 
basis  of  many  proposals  in  this  age  of  governmental  regulation  and 
legislative  activity.  How  far  is  this  common  belief  well  founded 
and  how  far  is  it  mistaken  ? 

That  the  State  gives  to  some  corporations  important  powers 
which  it  gives  only  to  corporations,  is  an  obvious  fact.  The  power 
to  build  and  operate  a  railroad  for  public  use  and  the  incidental 
power  to  condemn  private  property  for  railroad  purposes  are 
powers  which  exist  only  by  grant  of  the  State  and  which  the 
State  grants  only  to  corporations.  That  such  powers  are  granted 
only  to  corporations  is  matter  of  fact  only.  In  the  nature  of  things 
they  might  be  granted  to  natural  persons.  Grants  to  individuals 
of  the  similar  power  of  maintaining  and  operating  ferries  were 
common  in  earlier  days ;  and  railroad  franchises  have,  I  think,  been 
granted  to  individuals  without  incorporation.  But  for  reasons  of 
convenience,  not  of  necessity,  it  has  become  the  uniform  practice 
to  grant  such  franchises  only  to  persons  associated  together  as 
bodies  corporate.  Some  corporations,  then,  do  enjoy  important 
powers  which  only  such  corporations  enjoy;  and  these  powers  are 
given  to  them  by  the  State.  To  this  extent  the  common  belief  is 
well  founded.  But  it  will  not  do  to  jump  to  the  conclusion  that 
the  same  thing  is  true  as  to  all  corporations. 

Franchises  which  corporations  enjoy  are  of  two  kinds:  there 
is  the  franchise  of  corporate  being  and  there  are  such  franchises  as 
that  of  operating  a  railroad.  The  franchise  of  corporate  being 
may,  in  the  language  of  fiction,  be  said  to  be  enjoyed  by  every  cor- 
poration, in  the  same  sense  in  which  the  breath  of  life  is  enjoyed 
by  a  natural  person — upon  it  the  corporate  life  depends.  The  fran- 
chise of  operating  railroads,  turnpikes,  ferries  and  the  like,  some- 
times called  operative  franchises,  are  exercised  only  by  those  cor- 
porations to  which  they  are  given.  The  franchise  of  corporate 
being  is  the  only  franchise  which  all  corporations  enjoy.  If  we 
would  generalize  as  to  all  corporations,  therefore,  we  must  put  out 
of  consideration  the  operative  franchises  and  the  corporations 
which  enjoy  them,  and  study  the  franchise  of  corporate  being 
alone.  We  must  ask :  What  does  the  mere  grant  of  the  franchise 
of  corporate  being  amount  to?  or,  in  other  words:  What  is  ob- 
tained by  incorporation?  Does  it  give  power? 
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As  the  biologist  takes  the  simplest  forms  of  animal  life  for  his 
studies,  so  we  may  best  take  the  simplest  kinds  of  corporations 
in  seeking  to  find  how  far  mere  incorporation  gives  power.  Take 
the  case  of  a  small  partnership  of  the  ordinary  kind  doing  a  gro- 
cery business,  which  it  is  proposed  to  change  into  a  corporation. 
The  partnership,  let  it  be  supposed,  is  composed  of  three  men. 
They  are  associated  together  in  business  as  a  firm.  They  propose 
to  be  incorporated  and  continue  in  business  associated  together  as 
a  corporation.  What  gain  of  power  will  there  be?  So  long  as  they 
admit  no  others  into  the  association,  there  will  be  no  gain  of  power 
whatever.  The  financial  strength  of  the  corporation  will  certainly 
be  no  greater  than  that  of  the  partnership;  since  all  the  assets  of  all 
the  partners  are  back  of  the  credit  of  the  partnership,  and  only  so 
much  as  they  elect  to  put  in  as  capital  will  be  back  of  the  credit  of 
the  corporation.  The  corporation  can  do  no  business  which  the 
partnership  could  not  have  done.  The  powers  of  the  corporation 
may  be  broad  or  narrow ;  but  they  cannot  be  any  broader  than 
the  powers  of  the  partnership.  The  partnership  could  engage  in 
any  lawful  business  according  to  the  will  of  the  partners.  The 
field  of  operations  of  the  corporation  may  perhaps  be  made  equally 
broad ;  but  it  cannot  be  made  any  broader.  So  far  as  concerns  the 
power  to  do  business,  or  the  kinds  of  business  which  may  be  done, 
incorporation  usually  results  in  a  limitation ;  never  in  an  extension 
of  power.  So  it  is  fairly  correct  to  say  that  the  incorporation  of 
a  given  body  of  persons  adds  no  power  whatever.  Such  body  of 
persons  by  mere  incorporation  gain  nothing  in  the  way  of  power; 
but  as  a  rule  subjects  itself  to  limitations. 

The  phrase  ultra  vires  suggests  that  incorporation  creates  or 
grants  powers.  Its  use  springs  from  the  fiction  that  by  incorpora- 
tion an  artificial  person  is  created.  It  really  refers,  not  to  powers, 
but  to  limitations.  The  business  which  may  be  done  by  a  partner- 
ship is  unlimited  within  the  field  of  business  which  is  lawful.  The 
three  partners  in  the  grocery  business  may  extend  their  operations 
to  cover  any  lawful  business.  No  lawful  business  can  be  ultra  vires 
as  to  them.  But  when  they  become  incorporated,  they  must  define 
their  field  of  business.  The  field  may  be  broad  or  narrow,  but  it 
must  be  fixed,  and,  as  a  corporation,  they  cannot  go  outside  of  it. 
The  definition  of  the  field  limits  their  operations.  The  statement 
of  the  powers  of  the  corporation  operates  simply  as  a  limitation. 
In  the  language  of  fiction,  it  is  said  that  the  artificial  person  has 
such  and  such  powers,  and  no  others;  but  this  means  only  that 
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it  cannot  go  beyond  certain  bounds;  in  other  words,  that  the  as- 
sociation when  incorporated  is  subject  to  a  limitation  which  does 
not  rest  upon  it  while  it  is  unincorporated.  Doubtless  the  use  of 
this  phrase  and  other  phrases  based  upon  the  legal  fiction  is  re- 
sponsible in  part  for  the  common  notion  that  incorporation  in  and 
by  itself  gives  power.  But  fiction  is  not  fact.  Incorporation  in  and 
by  itself  gives  no  power. 

In  a  peculiar  way  incorporation  in  this  country  involves  a  limi- 
tation. If  our  three  grocers  incorporate  themselves,  they  must  do 
so  under  the  laws  of  one  of  the  States.  If  they  are  citizens  of  that 
State,  then  as  partners  they  are  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  States.  But  they  are  not  so  entitled 
as  a  corporation.  Citizens  of  one  State  cannot  be  barred  from 
carrying  on  any  lawful  business  in  any  other  State,  but  corpora- 
tions of  one  State  can  as  a  rule  do  business  in  other  States  only 
with  their  consent. 

Incorporation  subjects  an  association  to  special  State  control 
and  regulation;  and  in  this  way  operates  to  limit  rather  than  ex- 
tend its  powers. 

To  pass  from  small  things  to  large,  the  association  of  per- 
sons which  was  incorporated  under  the  name  of  the  Northern  Se- 
curities Company  did  not  do,  nor  plan  to  do,  anything  which  it 
could  not  have  done  quite  as  well  if  it  had  not  been  incorporated. 
If  its  plan  had  been  successful  against  attack  under  the  anti-trust 
act,  it  would  have  owed  its  success  in  no  degree  to  the  fact  that 
the  association  was  incorporated  rather  than  unincorporated.  Its 
power  to  do  what  was  intended,  if  that  had  been  lawful,  would 
have  been  quite  as  ample  without  its  New  Jersey  charter ;  that  is, 
if  the  association  had  rested  on  agreement  only,  without  incorpora- 
tion.  Incorporation  added  nothing  to  its  power. 

And  yet  corporations  have  been  important  agencies  in  indus- 
trial and  commercial  progress.  The  business  of  the  world  is  for 
the  most  part  under  corporate  control.  What  is  the  reason?  It  is 
because  the  formation  of  corporations  often,  but  not  always, 
brings  about  a  combination  of  capital  and  energies.  Incorporation 
creates  powers  only  indirectly  and  only  so  far  as  it  induces  such 
combination  of  capital  and  energies.  In  the  case  supposed  above, 
no  power  is  created  simply  by  the  change  from  partnership  to  cor- 
poration. But  if  it  is  proposed  to  extend  the  business,  to  increase 
the  capital  and  take  in  new  members,  then  incorporation  may  play 
an  important  part.   New  members  may  be  willing  to  come  in  who 
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would  not  come  into  the  partnership,  because  (with  unimportant 
exceptions)  in  a  partnership  the  liability  of  members  for  debts  is 
unlimited,  while  in  a  corporation  only  that  which  the  members 
contribute  to  the  capital  is  at  risk.  That  is  the  sum  and  substance 
of  the  matter.  Incorporation  gives  to  an  association  of  persons 
the  privilege  of  doing  business  without  responsibility  of  the  mem- 
bers for  the  acts  or  omissions  of  the  association,  the  association 
being  personified  in  law  and  regarded  as  distinct  from  the  individ- 
uals composing  it.  If  this  privilege  induces  combination  of  capital 
and  energies,  in  that  way,  and  in  that  way  only,  incorporation  de- 
velops power. 

Turn  again  to  the  case  of  the  Northern  Securities  Company. 
That  was  intended  to  be  merely  a  holder  of  stocks  of  two  rail- 
road companies,  and  possibly  of  other  stocks.  It  was  not  intended 
that  it  should  do  any  active  business  or  incur  debts  to  any  large 
amount;  and  if  it  had  been  organized  by  agreement  merely,  with- 
out incorporation,  the  possibility  of  its  becoming  indebted  could 
easily  have  been  limited.  Hence  it  was  a  matter  of  indifference 
whether  the  associates  were  or  were  not  freed  from  liability  for 
debts;  and  for  this  reason  incorporation,  which  merely  gave  such 
freedom,  could  not  reasonably  have  been  an  inducement  to  par- 
ticipation in  the  association.  The  combination  created  the  power; 
and  incorporation,  not  having  induced  the  combination,  cannot  be 
said  to  have  given  the  power,  either  directly  or  indirectly. 

In  every  case  where  a  cash  business  is  to  be  done  or  where 
obligations  to  be  incurred  are  surely  limited  so  as  always  to  be 
small  in  comparison  with  the  value  of  the  assets,  while  there  may 
be  power  produced  by  combination,  such  power  cannot  be  said 
to  be  produced,  even  indirectly,  by  incorporation,  since  without  it 
all  that  is  essential  can  be  accomplished. 

There  are  to-day  a  number  of  combinations  of  magnitude 
which  are  organized  by  agreement  only  and  are  not  incorporated. 
Incorporation  would  not  increase  their  power.  And  there  are 
many  associations  which  have  been  organized  as  corporations 
merely  for  convenience,  and  have  no  substantial  advantage  from 
incorporation. 

Turn  back,  in  conclusion,  to  the  corporations  which  are  given 
operative  franchises,  such  as  railroad  companies.  Confusion  of 
thought  is  occasioned  by  the  fact  that  usually  the  same  acts,  or 
acts  done  at  the  same  time,  secure  the  franchise  of  corporate  being 
and  the  operative  franchise ;  or,  in  other  words,  create  the  corpora- 
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tion  and  give  to  that  corporation  its  operative  franchise.  This  is 
so  only  as  matter  of  fact.  The  law  might  provide  separately  for 
the  incorporation  of  a  railroad  company  and  the  acquisition  by 
such  company  of  the  right  to  build  and  operate  a  railroad,  together 
with  the  right  of  exercising  in  the  stead  of  the  State  the  power  of 
eminent  domain.  Since  the  establishment  of  railroad  commissions, 
this  is  substantially  the  case  in  some  States.  But  whatever  form 
the  statutes  take,  these  two  separate  things  are  always  involved 
in  the  organization  of  a  railroad  company  and  securing  for  it  the 
right  to  build  and  operate  a  railroad.  The  grant  of  the  operative 
franchises  undoubtedly  creates  power,  or  rather  delegates  power 
which  belongs  to  the  State.  The  grant  of  this  power  is  the  basis 
of  a  special  right  of  regulation  by  the  State  which  is  the  grantor. 
But  as  to  these  corporations,  as  well  as  all  corporations  to  which 
no  such  grants  are  made,  the  grant  of  the  franchise  of  corporate 
being,  or  mere  incorporation,  in  and  by  itself  creates  no  power. 
An  association,  whether  it  is  or  is  not  the  grantee  of  special  fran- 
chises such  as  those  given  to  railroad  companies,  gains  no  power 
by  mere  incorporation.  It  is  only  indirectly  by  inducing  partici- 
pation in  the  association  and  so  bringing  about  combination  of 
capital  or  energies,  that  incorporation  can  be  said  in  any  sense  to 
create  power;  and  where  the  business  is  such  that  incorporation 
is  not  a  reasonable  inducement  to  participation,  incorporation  can- 
not properly  be  said  to  create  power  in  any  sense. 

Thomas  Thacher. 
New  York. 
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NOTES. 


Privity  Between  Representatives  of  the  Same  Deceased  in  Different 
Jurisdictions. — At  common  law  there  is  no  suggestion  that  the  representa- 
tives of  the  same  deceased  in  different  jurisdictions  are  so  related  that  a 
judgment  for  or  against  one  will  bind  the  other.  There  was  no  privity  even 
between  successive  representatives  in  the  same  jurisdiction1  until  the  case  of 
Nor  gate  v.  Snape*  made  the  illogical  exception  of  a  judgment  against  an 
executor,  by  allowing  a  creditor  scire  facias  against  the  administrator  de 
bonis  non.  The  equity  courts,  it  is  true,  relaxed  the  rule  to  the  extent  of  al- 
lowing the  administrator  de  bonis  non  to  revive  suits  brought  by  the  execu- 
tor,* and  by  statutes  in  England  and  some  of  the  states  an  "official  privity," 
so-called,  has  for  certain  purposes  been  established.4  An  early  Georgia 
case,8  relying  on  Nor  gate  v.  Snape*  held  that  a  judgment  against  an  execu- 

xGrout  v.  Chamberlain   (1808)  4  Mass.  611. 
2(i629)  Cro.  Car.  167. 
'Fletcher  v.  Wier   (1838)    7  Dana   345. 

*Woerner,   Admin.   §   353;    Taylor   v.    Benham    (1847)    5   How.    233,    261;    Stacey  v. 
Thrasher  (1848)   6  How.  44,   59,  60. 
"Latine  v.  Clements  (1847)  3  Ga.  426. 
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tor  in  one  state  is  binding  on  an  administrator  with  the  will  annexed  in  an- 
other state,  but  at  the  present  the  law  is  generally  settled  the  other  way.6 

In  an  early  decision,  Aspden  v.  Nixon,1  the  Supreme  Court,  in  deciding 
that  domiciliary  and  ancillary  administrators  are  not  in  privity,  apparently 
held  also  that  executors  in  different  jurisdictions  appointed  by  the  same  will, 
though  the  same  person,  were  not  in  privity.  This  court  five  years  later, 
however,  in  Hill  v.  Tucker*  stated  that  executors,  unlike  administrators, 
are  in  privity,  but  then  decided  that  a  judgment  against  one  executor  should 
not  be  conclusive  against  the  other,  but  merely  admissible  as  evidence  to 
rebut  the  defenses  of  prescription  or  the  Statute  of  Limitation.  This  is  in- 
consistent with  the  real  existence  of  the  relation  of  privity,  since  once  the 
relation  is  established,  the  judgment  should  be  conclusive.  Carpenter  v. 
Strange9  gives  it  this  effect,  but  the  Supreme  Court  carefully  based  its  de- 
cision on  the  fact  that  the  executors  in  both  states  were  the  same  person, 
and  that,  therefore,  the  parties  to  both  actions  were  the  same.  One  state 
court,  relying  on  these  decisions,  has  unqualifiedly  held  that  there  was  privity 
between  executors.10  The  theory  of  this  privity  rests  on  two  propositions: 
(i)  That  executors,  unlike  administrators,  who  derive  their  authority  from 
the  sovereignty  which  appoints  them,  get  their  authority  from  the  will;  (2) 
that  all  executors  are  responsible  to  creditors  for  the  testator's  debts  wher- 
ever his  effects  may  be.8  Though  the  first  proposition  expresses  the  com- 
mon law  rule,"  the  requirements  of  administration  statutes  at  an  early 
period  led  most  of  the  state  courts  to  repudiate  it."  As  against  the  second, 
the  better  American  authority  has  maintained  that  an  executor's  liability  is 
limited  to  the  assets  received  in  his  own  jurisdiction.13  It  appears,  there- 
fore, that  there  is  now  little  basis  for  privity  between  executors. 

Between  administrators  in  different  jurisdictions,  however,  for  reasons 
which,  as  indicated  above,  should  apply  with  equal  force  to  executors,  the 
courts  have  held  there  is  no  privity  of  any  sort.7  As  to  the  administrator 
and  the  property  confided  to  him,  a  judgment  in  another  state  is  res  inter 
alios  acta.1*  A  doubt  raised  in  Brodie  v.  Bickley,u  as  to  whether  this  prin- 
ciple would  hold  where  the  administrator  in  both  states  was  the  same  per- 
son, is  dissipated  by  later  cases."  The  reasons  for  the  absence  of  privity 
are  two:  (1)  there  is  no  legal  privity,  since  each  administrator  derives  his 
authority  from  the  courts  of  the  state  of  his  appointment,  and  he  is  amenable 
exclusively  to  that  sovereignty.1*  He  represents  the  deceased  only  to  the 
extent  of  the  assets  over  which  the  state  courts  have  jurisdic- 
tion.17     (2)  There  is  no  privity  of  estate,  since  each  administrator  derives 

"Ivow  v.  Bartlett  (Mass.  1864)  8  Allen  259;  Brown  v.  Fletcher  (1907)  210  U.  S.  82; 
Wilson  v.  Hartford  Fire  Ins.  Co.   (1908)    164  Fed.  821. 

'(1846)   4  How.  467. 

8(1851)   13  How.  458. 

9(i89o)   141  U.  S.  87,   104. 

10Garland  v.  Garland   (1887)   84  Va.   181,   189. 

uWankford  v.  Wankford   (1699)    1    Salk.  299. 

"Woerner,  Admin.  §  172;  Tn.sk  v.  Donoghue  (Tenn.  1826)  1  Aik.  375;  Bellinger  v. 
Ford  (N.  Y.  1856)  21  Barb.  311,  315. 

"Woerner,  Admin.  §  308;  Morrill  v.  Morrill  (Mass.  1861)  1  Allen  132;  Vermilyea  v. 
Beatty  (N.  Y.   1849)   6  Barb.  429. 

"Story,  Conflict  of  Laws  §522;  Brodie  v.  Bickley  (Pa.  1830)  2  Rawle  431;  Stacey  v. 
Thrasher,  supra.  « 

"State  v.  Fulton  (Tenn.  1898)  49  S.  W.  297;  Johnson  v.  McKinnon  (1900)  129 
Ala.  223. 

leVaughan  v.  Northrup  (1841)  15  Pet.  1;  Reynolds  v.  Stockton  (1890)  140  U.  S. 
254,  272;  L,yon  v.  Park  (1888)   111  N.  Y.  350. 

"Brodie  v.   Bickley,  supra. 
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his  property  not  from  the  other  but  from  the  deceased.18  A  recent  case  in 
the  Supreme  Court,  Ingersoll  v.  Coram  (1908)  29  Sup.  Ct.  Rep.  92,  deciding 
that  a  judgment  against  a  Montana  administrator  of  the  deceased  is  no  bar 
to  a  subsequent  suit  by  the  Massachusetts  administrator  is,  therefore,  sound 
on  established  principles.  A  Wisconsin  decision19  reached  a  contrary  result 
by  an  application  of  the  "full  faith  and  credit"  clause  of  the  Constitution. 
But  it  is  to  be  noted  that  this  clause  is  applicable  only  when  the  parties 
to  the  second  judgment  are  the  same  or  in  privity  with  the  parties  to  the 
first,  which  question  must  first  be  determined.20 

The  law  of  the  principal  case,  however,  has  not  been  established  without 
controversy,  as  is  evidenced  by  the  contrary  decision  of  the  Circuit  Court 
of  Appeals."  The  argument  in  favor  of  privity  between  administrators  rests 
on  two  classes  of  decisions  i22  the  first,  represented  by  Biddle  v.  Wilkins" 
and  Talmage  v.  Chapel,11  which  hold  that  an  administrator  who  recovers 
a  judgment  in  one  state  may  sue  on  it  in  his  personal  capacity  in  any  other 
state,  but  that  the  administrator  of  the  state  into  which  he  comes  has  no 
right  to  found  a  suit  on  the  judgment  or  on  the  original  claim;  the  second, 
represented  by  IVilkins  v.  EUett,^  which  holds  that  a  payment  of  a  debt  to 
one  administrator  will  effect  a  discharge,  valid  everywhere.  The  answer 
for  the  first  class  of  cases  is  found  in  Talmage  v.  Chapel1*  itself,  which  de- 
cides that  one  administrator  cannot  bring  suit  on  the  judgment  for  the  ex- 
press reason  that  he  is  not  in  privity  with  the  other.  Moreover,  he  may  not 
sue  on  the  original  claim,  not  because,  by  reason  of  privity  between  the  two 
administrators,  the  judgment  for  one  is  regarded  as  a  judgment  for  the 
other,  but  because  recovery  of  judgment  by  the  first  transforms  the  claim 
into  a  debt  of  record  which  becomes  exclusively  a  part  of  his  particular 
assets.28  The  theory  is  that  judgment  debts  are  assets  for  the  purpose  of 
jurisdiction  where  the  judgment  is  recovered."  That  a  mere  unsuccessful 
prosecution  of  a  suit  by  an  administrator,  the  situation  in  the  principal  case, 
will  have  such  an  effect,  the  Supreme  Court  has  refused  to  hold.18  The 
same  criticism  may  be  applied  to  the  second  class  of  cases.  As  pointed 
out  in  the  principal  case,  it  does  not  follow  from  the  fact  that  an  adminis- 
trator's lawful  acts  of  administration  of  the  assets  within  his  jurisdiction, 
as  receiving  payment  of  a  debt,  are  valid  everywhere,  that  different  admin- 
istrators are  in  such  privity  that  an  unsuccessful  prosecution  of  a  suit  by 
one  binds  another.  In  New  York,29  on  grounds  of  comity,  the  court  has 
refused  to  take  jurisdiction  of  a  suit  by  a  New  York  administrator  when 
a  similar  suit  by  a  Washington  administrator  was  pending  in  the  courts  of 
his  state.  This  holding  is  not  in  conflict  with  the  cases  which  deny  privity 
between  administrators  and  seems  founded  on  good  reasons  of  expediency. 

"Wilson  v.  Hartford   Fire  Ins.    Co.,  supra. 

"Sanborn  v.   Perry    (1893)    86  Wis.   361. 

"King  v.  Clarke  (S.  C.   1837)   2  Hill  Eq.  611. 

a(ioo6)    148  Fed.    169. 

^See  6  Columbia  Law  Review   15. 

ra(i828)     1    Pet.    686. 

M(i8i9>    16   Mass.   71. 

"(1882)    108  U.  S.  256. 

^Freeman,  ujdgments  §  217;  Bonafous  v.  Walker   (1787)   2  T.   R.   126,   128. 

"Attorney  General  v.  Bouwens   (1838)   4  M.  &  W.   171.    190. 

^See  Stacey  v.  Thrasher,  supra,  at  60;  Aspden  v.   Nixon,  supra. 

MSulz  v.   Mutual  Reserve  etc.  Ass'n.   (1895)    145   N.  Y.   563. 
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Waiver  and  Estoppel  in  Insurance  Law. — The  confusion  in  cases  treat- 
ing of  the  liability  of  the  insurer  on  the  breach  of  a  condition  by  the  insured, 
is  largely  attributable  to  the  failure  to  discriminate  accurately  between  the 
terms  "waiver"  and  "estoppel"  and  to  give  each  its  proper  application.  The 
terms  have  often  been  used  synonymously.1  In  fact,  however,  they  are  an- 
tithetical. A  waiver  is  a  voluntary  relinquishment  of  a  known  legal  right 
dependent  upon  intention.1  An  estoppel,  on  the  other  hand,  forbids  a  party 
from  showing  his  true  state  of  mind.3  By  the  weight  of  authority,  a 
waiver  to  bind  the  insurer  needs  no  consideration  nor  action  in  reliance 
on  it  by  the  insured.4  It  seems  undisputed  that  an  express  waiver  is  valid 
without  either  consideration  or  reliance  thereon,  yet  many  cases  incongru- 
ously hold  that  a  waiver  may  not  be  implied  in  the  absence  of  the  elements 
of  estoppel,8  and  a  recent  text- writer  asserts  that  no  other  rule  is  justifiable 
on  principle.8  Such  a  view  loses  sight  of  the  fact  that  intention  may  be 
displayed  by  conduct  as  well  as  by  words.7  Where  the  evidence  of  conduct 
is  sufficient,  the  additional  demand  of  the  elements  of  estoppel  is  unneces- 
sary to  protect  the  insured.  Moreover  the  requirement  of  such  elements 
would  place  insurance  contracts  in  a  class  by  themselves.  Although  some 
English  decisions,  in  refusing  to  enforce  conditions  in  charter  parties  after 
substantial  performance,  seemed  to  proceed  upon  the  ground  that  it  would 
be  unjust  to  allow  a  party  who  had  accepted  part  performance  to  later  take 
advantage  of  the  breach,  and  thus  escape  all  liability,8  it  is  there  now 
settled,  and  has  always  been  the  rule  in  this  country  with  regard  to  con- 
tracts other  than  those  of  insurance,  that  intention  is  the  sole  test.8  If  a 
party  takes  a  position  inconsistent  with  an  insistence  upon  the  breach  of 
the  condition,  there  is  a  fair  inference  of  fact  that  he  has  relinquished  his 
right  to  avoid  the  contract.  This  principle  has  been  applied  in  cases  of 
distress  by  the  lessor  after  breach  of  condition,10  acceptance  of  partial  de- 
livery under  an  entire  contract,11  unconditional  delivery  under  a  contract  for 
a  cash  sale."  A  waiver,  however,  cannot  be  legitimately  implied  unless  there 
is  some  evidence  of  intention.  In  disregard  of  this  principle,  some  courts, 
as  in  a  recent  case,  Farmers'  Alliance  Ins.  Co.  v.  Ferguson  (Kan.  1908)  98 
Pac.  231,  have  held  that  a  denial  of  liability  by  the  insurer  on  the  ground 
of  a  breach  of  one  condition  only,  constitutes  a  waiver  of  the  right  to  avoid 
for  the  breach  of  other  conditions  which  were  known  by  the  insurer  when 
he  gave  notice  of  his  refusal  to  pay.18  In  these  cases  there  is  no  intent  to 
waive.  Nor  is  a  justification  of  these  decisions  possible  on  the  ground 
of  estoppel,  on  which  it  is  also  placed,  unless  a  duty  to  speak  is  arbitrarily 

Wance,  Ins.  343;  Ins.  Co.  v.  Wolff  (1877)  95  U.  S.  326;  Viele  v.  Germania  Ins. 
Co.  (1868;  26  la.  9. 

2United  Firemens  Ins.  Co.  v.  Thomas  (1897)  32  Fed.  406;  Fishbach  v.  Van  Dnsen 
&  Co.  (1885)  33  Minn,  in;  Ward  v.  Life  Ins.  Co.  (1895)  66  Conn.  227,  240. 

'Bigelow,   Estoppel  476. 

*House  Fire  Ins.  Co.  v.  Kuhlmann  (1899)  '58  Neb.  488;  Astrich  v.  German  Am. 
Ins.  Co.   (1904)    131  Fed.   13,  20. 

"Armstrong  v.   Ins.   Co.    (1892)    130  N.  Y.   560;   Gibson  Elec.   Co.  v.   Globe   Ins.   Co. 

(1899)  159  N.  Y.  418. 
•Vance,  Ins.  372. 

TFarlow  v.  Ellis   (i860)    15  Gray  229. 

8Pust  v.  Dowie   (1863)    32  L.  J.  Q.   B.   179. 

•Fishback  v.   Van  Dusen  &  Co.,  supra. 

10Ward  v.  Day  (1863)  4  Best  &  Sm.  335- 

"Brady  v.   Cassidy   (1895)    145   N.  Y.   171. 

"Fishbach  v.   Van    Dusen  &   Co.,   supra. 

"Pa.   Fire  Ins.  Co.   v.   Hughes    (1900)    108   Fed.    117;   Ga.   Home    Ins.    Co.   v.    Allen 

(1900)  128  Ala.  457. 
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imposed  on  the  insurer."  It  is  to  be  noted,  however,  that  the  same  rule 
has  sometimes  been  applied  in  cases  of  sales ;  and  New  York  inconsistently 
accepts  it  in  the  latter  branch  of  law16  but  refuses  to  follow  it  in  insurance 
law.18 

Where  an  insurance  company  at  the  time  of  the  delivery  of  the  policy 
has  knowledge  of  a  breach  of  a  condition,  the  performance  of  which  by 
the  terms  of  the  policy  is  a  condition  precedent  to  the  assumption  of  any 
risk,  the  great  weight  of  authority  allows  a  recovery  on  the  theory  of 
estoppel."  Manifestly  no  estoppel  can  be  based  on  any  reliance  on  a  repre- 
sentation prior  to  the  formation  of  the  contract :  such  a  representation 
would  be  as  to  a  future  fact.  The  representation  recognized  by  the  courts 
is  one  implied  from  the  issuance  of  the  policy,  that  the  contract  at  that 
time  is  binding."  It  is  difficult  to  see,  however,  how  the  insured  is  entitled 
to  rely  on  a  contemporaneous  representation  at  variance  with  the  terms  of 
a  written  contract  which  gives  him  notice  of  the  effect  of  the  breach  of  his 
warranty."  This  theory  of  estoppel  was  evolved  from  the  desire  to  protect 
prospective  policy  holders  from  the  pitfalls  of  a  contract  intelligible  only 
to  experts ;"  its  adoption  may,  perhaps,  be  partly  attributed  to  the  courts' 
difficulty  in  finding  a  waiver.  Since  all  the  negotiations  prior  to  the  written 
contract  are  merged  therein,  and  the  written  instrument  represents  the 
entire  agreement  of  the  parties,  it  follows  by  virtue  of  the  parol  evidence 
rule  that  no  statement  prior  to  or  contemporaneous  with  the  issuance  of 
the  policy  can  be  introduced  to  modify  its  terms.20  For  this  reason  there 
can  be  no  prior  or  so-called  contemporaneous  waiver.  There  may,  how- 
ever, be  a  subsequent  waiver  which  will  sufficiently  protect  the  insured. 
On  breach  of  condition  the  policy  is  voidable,  not  void.  From  its  issuance 
there  exists  a  right  to  avoid  for  breach  of  this  condition  precedent  which 
may  be  relinquished  either  expressly  or  by  implication.  If  the  insurer,  hav- 
ing knowledge,  either  actual  or  imputed,  of  facts  constituting  a  breach,  later 
accepts  payment  of  a  premium  or  does  any  other  act  in  recognition  of  the 
validity  of  the  contract,  a  waiver  may  properly  be  implied.  The  introduc- 
tion of  evidence  to  show  knowledge  of  the  fact  by  the  insurers  prior  to 
the  issuance  of  the  policy  in  no  way  varies  the  terms  of  the  policy,  and 
clearly  does  not  violate  the  parol  evidence  rule.  In  other  contracts  there 
is  no  objection  to  a  subsequent  waiver  of  a  condition  broken  at  the  forma- 
tion of  the  contract.*1 

The  Requirement  of  Privity  in  Interpleader. — It  is  sometimes  said 
"that  the  doctrine  of  interpleader  is  essentially  founded  on  privity  between 
the  parties."1    This  is  inaccurate.     Where  the  plaintiff  stands  in  the  same 

"Welsh  v.  London  Ass.  Co.  (1892)  151  Pa.  607:  Hubbard  v.  Mut.  etc.  Life  Ass'n. 
(1897)  80  Fed.  681. 

"Littlejohn  v.  Shaw   (1899"    IS9  N.  Y.   188. 

"Devens  v.   Ins.  Co.   (1888)   83  N.  Y.    168. 

"Van  Schoick  v.  Fire  Ins.  Co.  (1877)  68  N.  Y.  434;  Spalding  v.  Fire  Ins.  Co. 
(1902)  71  N.  H.  441;  Vance,  Ins.  362;  contra,  Dewees  v.  Ins.  Co.  (1872)  35  N.  J.  L. 
366. 

uCf.  Northern  Ass.  Co.  v.   Building  Co.   (1902)    183   U.   S.   308. 

"Ins.    Co.   v.    Wilkinson    (1871)    13    Wall   222. 

"Union  etc.  Ins.  Co.  v.  Mowry   (1877)   96  U.  S.  544-  _        . 

»Polhemus  v.  Herman  (1893)  45  Cal.  573;  cf.  Behn  v.  Burness  (1863)  3  Best  & 
Sm.  749- 

x23  Cyc.  115  see  also  Pom.  Eq.  Jur.   (3rd  Ed.)  §  1324. 
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position  toward  each  defendant,  interpleader  will  be  allowed  even  though 
the  defendants  are  strangers  to  one  another.  Thus  the  common  law  remedy 
of  interpleader,  from  which  the  equitable  was  derived,  was  granted  to  a 
finder  of  lost  goods  against  any  adverse  plaintiffs.2  And  although  finding 
is  to-day  regulated  by  statute  in  most  jurisdictions,3  equitable  interpleader 
lies  against  defendants  who  are  in  no  more  intimate  relationship,  such  as 
rival  towns  attempting  to  tax  property,4  rival  claimants  for  a  municipal 
office6  or  for  a  reward,*  or  even  for  the  price  of  work  done  under  different 
contracts.7  It  is  true  that  where  the  plaintiff  does  not  stand  in  the  same 
position  toward  both  defendants,  a  certain  relationship  between  defendants 
is  necessary.  But  that  requisite  relationship  is  not  privity  in  the  ordinary 
sense  of  a  status  in  which  one  person  derives  his  claim  from  another  or 
both  from  the  same  contract.  For  a  tenant  may  interplead  the  heir  and 
devisee  of  his  landlord,8  a  broker  the  assignees  and  attaching  creditors  of 
his  principal,*  and  an  insurer  the  decedent's  wife,  claiming  insurance  under 
one  policy,  and  his  executors,  claiming  under  a  substituted  policy,10  although 
there  is  no  privity  in  the  ordinary  sense  between  the  defendants.  The  so- 
called  requirement  of  privity  seems  to  be  merely  that  if  the  plaintiff  has 
become  a  stakeholder  by  bailment,  tenancy,  debt,  or  through  a  trust,  as  in 
a  recent  case,  Moore  Co.  v.  Savings  fir  Trust  Co.  (1908)  31  D.  C.  App.  452, 
both  defendants  must  claim  under,  and  not  adversely  to,  the  original  bailor, 
landlord,   creditor,  or  settlor  of  the  trust." 

This  restriction  does  not  commend  itself  either  on  grounds  of  policy 
or  authority.  The  original  common  law  action  lay  against  the  plaintiff's 
bailor  and  his  bailor  ;u  and  the  requirement  of  privity  was  not  made  in  the 
early  equitable  action  in  England13  or  the  United  States."  The  present  rule 
was  first  established  as  to  landlord  and  tenant  by  Dungey  v.  Angove™  in 
1794.  The  apparent  ground  of  the  decision  was  a  technical  distinction  be- 
tween the  subject-matter  demanded  by  the  two  defendants,  the  landlord  de- 
manding rent,  the  stranger  damages  for  use  and  occupation — a  distinction 
that  is  disregarded  in  other  classes  of  cases.16  The  real  basis  of  the  de- 
cision is  the  tenant's  estoppel  to  deny  his  landlord's  title;  but  it  is'  to-day 
settled  that  a  tenant  may  deny  his  landlord's  title  in  the  interest  of  the  true 
owner,"  and  there  is  evidence  that  this  was  permissible  even  at  the  time  of 
this  decision.18  Yet  the  case  has  been  generally  followed.18  The  rule  requir- 
ing privity  in  cases  of  bailees,  agents,  etc.,  was  first  suggested  in  a  dictum 

a2    Story   Eq.    (13th   Ed.)    §    803. 

8i9   Cyc.   540. 

*Redfield  v.  Supervisors  (N.  Y.  1839)  1  Clark  Ch.  42;  but  see  Macy  v.  Nantucket 
(1876)    121    Mass.    3S1- 

6City  of  New  York  v.  Flagg  (N.  Y.  1838)  6  Abb.  Pr.  296;  but  see  Buffalo  v. 
Mackay   (N.   Y.   1878)    15   Hun.  204. 

•Fargo  v.  Arthur   (N.  Y.  1872)   43  How.  Pr.   193. 

7Packard  v.    Stevens   (1899)    58  N.  J.   Eq.   489. 

8Jew  v.   Wood   (1841)   3    Beav.   579. 

•Sieveking  v.  Be.hrens  (1837)  2  My.  &  C.  581,  591. 

10Emerick  v.    Ins.   Co.    (1878)    49   Md.   352. 

"Pom.    Eq.  Jur.    §    1326. 

"Story,   Bailments   (9th  Ed.)   §  52. 

"Stephenson  v.  Anderson  (1814)  2  Ves.  &  B.  407;  Morley  v.  Thompson  (1819)  3 
Madd.  Ch.  564,  Index,  Interpleader. 

"Atkinson  v.  Manks  (N.  Y.   1823)    1   Cow.  691,  at  703. 

"(1794)   2  Ves.  Jr.  304. 

"See  Vol.  I.  Part  II.  Smith's  Leading  Cases   (8th  Am.  Ed.)   979  et  seq. 

"Taylor,   Landlord  &  Tenant   (9th   Ed.)    §    308. 

"See  Surrey  v.  Lord  Waltham  (1785)  cited  in  Dungey  v.  Angove,  supra,  305; 
Shelbury  v.   Scotsford   (1602)    Yelv.  23. 

"Snodgrass   v.    Butler    (1876)    54    Miss.    45. 
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in  Pearson  v.  Cardan,20  but  not  definitely  established  until  Crawshay  v. 
Thornton.21  In  the  latter  case,  the  property  had  been  pledged  by  one  de- 
fendant to  the  plaintiff's  bailor  and  by  him  pledged  to  the  other  defendant 
while  it  was  in  the  plaintiff's  possession.  The  bill  was  dismissed  because, 
as  it  was  considered  that  the  plaintiff  was  liable  to  the  second  defendant 
in  any  event,  and  might  therefore  be  liable  to  both  parties,  interpleader 
could  not  determine  the  rights  of  all  three  parties,  and  was  therefore  inap- 
propriate. Aside  from  the  growing  belief  that  the  ownership  of  the  property 
as  between  the  defendants  should  be  settled  by  interpleader  even  in  cases 
where  the  plaintiff  would  still  be  liable  to  one  of  the  parties,**  no  separate 
liability  really  attached  to  the  plaintiff  in  this  case.  The  theory  of  the  court 
that  his  mere  acknowledgment,  without  consideration,  that  he  held  goods 
for  the  defendants,  was  a  warranty  of  title,  and  therefore  binding,  is  mani- 
festly unsound,  and  is  not  followed.23  The  theory  of  the  court  that  the 
plaintiff  as  bailee  was  bound  to  return  the  property  to  the  bailor,  although 
challenged  by  one  with  better  title  than  the  bailor,  was  at  no  time  unques- 
tioned" and  is  not  applied  to-day  in  other  classes  of  cases.25  Yet,  although 
merely  dictum  in  this  case,  the  theory  has  been  followed  in  interpleader 
actions. 

Twenty-four  years  later  interpleader  was  re-established  at  law  in  Eng- 
land by  a  statute  which  was  intended  to  override  the  "somewhat  narrow 
principle  laid  down"  in  that  dictum.29  In  the  meantime  the  dictum  has  been 
followed  in  this  country,  with  apparent  reluctance.  In  Bank  v.  Bininger* 
which  established  the  principle  with  regard  to  bailees,  it  was  said  that,  had 
there  been  no  authority  to  the  contrary,  the  bill  should  have  been  allowed; 
and  an  illogical  exception  to  the  rule,  laid  down  by  the  English  courts  in 
favor  of  public  warehousemen,28  has  been  eagerly  seized  on  in  this  country 
and  extended.29  In  the  leading  case  denying  interpleader  to  an  agent  against 
his  principal  and  a  stranger,*0  it  was  intimated  that  if  the  plaintiff  had,  be- 
fore bringing  the  bill,  exhausted  his  legal  remedy  by  trying  to  get  a  bond  of 
indemnity  from  his  principal,  the  bill  might  have  been  granted.  And  in  a 
converse  case  in  which  the  plaintiff  interpleaded  his  agent  and  another 
broker  claiming  pay  for  the  same  services,  interpleader  has  been  allowed.*1 
The  rule  has  not  been  applied  against  a  bill  by  a  tenant  interpleading  his 
landlord  and  a  stranger  to  whom  the  plaintiff  had  frequently  paid  rent.22 
And  it  has  been  declared  inapplicable  to  a  bank  interpleading  a  depositor 
and  one  who  has  begun  suit  for  the  deposit.88  Aside  from  these  exceptions, 
however,  and  in  spite  of  the  opinions  of  text-writers84  and  judges88  that  the 

»(i83i)    2    Russ.    &    M.    606. 

21(i836)    2   My.   &   C.    1. 

22See   32    Am.    Law    Rev.    331,    335,    et  seq. 

^Platte   Valley    Bank   v.    Bank    (1895)    155    111.    250. 

24Shelbury  v.  Scotsford,  supra;  Ogle  v.  Atkinson  (1814)  5  Tcunt.  759;  but  see, 
contra,  Nickolson  v.  Knowles  (1820)   5  Madd.  47. 

^Bank  v.  Skelton    (1846)   2   Blatch.   14;   Biddle  v.   Bond   (1865)   6   Best  &  S.  224. 

26Attenborough  v.    Dock  Co.    (1878)   L.   R.   3   C.   P.   D.   450. 

"(187S)    26   N.   J.   Eq.   345-         m      , 

=»Cooper  v.  DeTastet  (1829)    1  Taml.   177. 

^See    Norris  v.   Schroeder    (N.   C.    1842)    1    McMul.    422. 

30Marvin  v.   Elwood   (N.  Y.    1844)    "   Paige,  365   at    375. 

"Brooke  v.  Smith  (1879)  13  Pa.  Co.  557;  contra,  Sachsel  v.  Farrar  (1889)  35  111. 
App.   277. 

32Seaman  v.   Wright    (N.   Y.   1861)    12   Abb.   Pr.   304. 

^German   Exchange  Bank  v.  Commissioners   (N.  Y.   1879)   6  Abb.  N.  C.  394- 

34See    Pom.    Eq.    Jur.    |    1824,    n.    1. 

^Crane  v.  McDonald  (1896)  118  N.  Y.  648;  Bartlett  v.  His  Imperial  Majesty  (1885) 
23    Fed.    257,    at    258. 
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rule  is  an  illogical  and  inexpedient  limitation  on  a  useful  remedy,  in  spite  of 
the  fact  that  a  Federal  court  has  ignored  the  Crawshay  case  and  gone  back 
to  earlier  precedents,36  and  that  in  some  states  which  have  re-established  in- 
terpleader at  law,  privity  has  been  declared  unnecessary,"  the  conservative 
tendency  of  our  courts  makes  it  improbable  that  the  rule  in  the  equitable 
action  will  be  changed,  except  by  statute. 


The  Admissibility  of  Hearsay  Evidence  in  Boundary  Disputes. — 
Under  the  exception  to  the  Hearsay  Rule  which  admits  reputation  to  prove 
matters  of  public  interest,  evidence  as  to  the  reputed  location  of  public 
boundaries,  ».  e.,  boundaries  of  counties,  towns,  highways,  etc.,  is  everywhere 
received.1  The  English  courts,  construing  the  exception  strictly,  have  de- 
clined to  extend  it  to  cases  of  private  boundaries,2  unless  coinciding  with 
such  as  are  public*  In  the  United  States,  however,  outside  of  Massachusetts 
and  Maine,  which  adhere  to  the  English  view,4  the  exception  has  been  quite 
generally  relaxed  to  meet  local  needs.  Thus,  in  a  few  states,  e.  g.,  New 
York  and  California,  reputation  is  admitted  to  prove  the  boundaries  of  pri- 
vate grants  of  a  notorious  and  extensive  character;6  while  others  admit 
reputation  in  all  cases.*  Introduced  because  of  the  unavailability  of  other 
proof,  this  extension  in  its  origin  finds  support  in  the  interest  of  a  rural 
community  in  boundaries,7  the  reason  for  admitting  reputation  in  any  case 
being  the  trustworthiness  gained  from  the  interest  and  consequent  informa- 
tion of  the  public* 

Influenced  by  the  same  considerations  of  necessity,  a  number  of  Ameri- 
can courts,  chiefly  in  the  South  and  the  Northeast,  developed  a  new  excep- 
tion to  the  hearsay  rule,  by  force  of  which  the  declarations  of  deceased  per- 
sons, having  peculiar  means  of  knowledge  and  without  interest  to  misrepre- 
sent, are  admissible  on  any  question  of  boundary  public  or  private.9  This 
exception  has  no  place  in  English  law  which  excludes  a  declaration  if  based 
solely  on  personal  knowledge.10  The  trustworthy  nature  of  similar  declara- 
tions has,  however,  been  admitted  by  English  judges,11  and  the  exception 
might  have  gained  a  foothold  in  England  were  it  not  for  the  tendency  there 
prevailing  to  oppose  further  breach  of  the  Hearsay  Rule.11  Safeguarded  by 
the  disqualification  from  interest  and  the  freedom  of  the  jury  to  weigh  the 
credibility  of  the  declarations,  this  extension  appears  legitimate.  For  ob- 
vious reasons,  however,  it  is  proper  to  qualify  the  requirement  of  "means 

36Bank  v.    Skelton,   supra. 

"Boyle  v.  Manion  (1896)  74  Miss.  572;  contra,  Ins.  Co.  v.  Kidder  (1904)  162  Ind. 
382. 

'See   Wigmore,    Ev.   §§    1582-1588   incl.,    passim. 

-Clothier  v.  Chapman    (1805)    14  East  331   n. 

3Thomas  v.   Jenkins   (1837)   6  A.  &   E.    525. 

4Chapman  v.  Twitchell   (1853)  37  Me.  59;  cf.  Hall  v.  Mayo   (1867)   97  Mass.  416. 

'Morton  v.  Folger  (i860)   15  Cal.  275,  279;  McKinnon  v.  Bliss  (i860)  21  N.  Y.  206. 

'Wigmore,  Ev.  §   1587,  and  cases  cited  in  note   7. 

7Cf.   Harriman  v.   Brown    (Va.    1837)    8   Eeigh   697. 

'Morewood  v.  Wood  (181 1)    14  East  327. 

'Spear  v.  Coate  (S.  C.  1825)  3  McCord  227;  Higley  v.   Bidwell   (1833)  9  Conn.  447; 
Great  Falls  Co.  v.   Worster   (1844)    15  N.  H.  412;    Scoggin  v.   Dalrymple   (N.  C.   1859) 
7  Jones  L.  46;  Stroud  v..  Springfield  (1866)   28  Tex.  649. 
"10Outram  v.  Morewood  (1793)   5  T.  R.   121. 

nCf.  remarks  of  Mellish,  L.  J.  in  Sugden  v.  St.  Leonards  (1876)  E.  R.   1   P.  D 
154;  of  Cockburn,  L.  C.  J.  in  R.  v.  Bedingfield  (1879)  14  Cox  Cr.  342;  and  of  Herschell 
L.  C.  in  Woodward  v.  Goulstone  (1886)  L.  R.   11  App.  Cas.  469. 

"See  opinion  of  Blackburn,  J.,  in  Sturla  v.  Freccia   (1880)   5  App.  Cas.  623. 
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of  knowledge"  by  adding  "such  that  it  might  properly  be  inferred  that  the 
declarant  had  actual  knowledge."13 

This  exception  has  been  confused  with  an  anomalous  rule  in  force  in 
Massachusetts.  That  rule,  professedly  based  on  the  doctrine  of  res  gesta 
or  of  verbal  acts,14  is  inconsistent  with  both  in  that  the  death  of  the  declar- 
ant must  be  shown,16  and  from  the  latter  in  that  the  declaration  is  intro- 
duced to  prove  the  truth  of  the  matter  stated,  not  to  characterize  any  act10 
The  declarant  must,  at  the  time  of  the  declaration,  have  been  (i)  on  the 
land,  engaged  in  pointing  out  the  boundaries;  and  (2)  in  possession  as 
owner."  Some  courts,  apparently  fearing  the  result  of  the  rule  admitting 
generally  declarations  of  deceased  persons  with  peculiar  means  of  knowl- 
edge, have  seized  upon  these  qualifications  to  a  varying  extent.  The  first 
limitation,  though  repudiated  in  New  Hamphire18  and  Vermont19  has  been 
accepted  in  Maine,20  New  Jersey,21  and  Pennsylvania,22  and  approved  by  the 
United  States  Supreme  Court.23  Pennsylvania,  however,  seems  to  admit  the 
declarations  of  one  who  has  surveyed  the  land,  irrespective  of  this  require- 
ment,22 and  the  Supreme  Court  allows  marking  of  the  boundaries  or  dis- 
charging some  duty  relating  thereto  as  a  substitute  for  pointing  out.18  The 
second  limitation,  which  has  been  adopted  only  in  Maine20  and  New  Jersey,21 
is,  on  its  face,  inconsistent  with  the  exception  admitting  declarations  of  de- 
ceased persons  who  had  no  interest  to  misrepresent,  the  latter  requirement 
clearly  excluding  the  declarations  of  an  owner  as  self-serving.2*  Massa- 
chusetts, incompatibly  with  the  res  gesta  rule,  does,  indeed,  make  interest 
a  disqualification,  but  the  only  example  of  a  declaration  so  to  be  excluded 
is  one  uttered  post  litem  motam.™ 

A  recent  New  Hampshire  case  illustrates  the  clouded  state  of  the  judicial 
mind  in  this  respect.  To  prove  the  proper  location  of  a  fence  along  the 
right  of  way  of  the  defendant  railroad,  the  plaintiff  was  permitted  to  intro- 
duce the  declarations  of  two  deceased  persons,  made  while  acting  as  fore- 
men in  charge  of  the  defendant's  fences,  on  the  ground  that  they  "presum- 
ably knew  where  the  division  line  between  the  plaintiff's  and  defendant's 
property  was."  Keefe  v.  Sullivan  County  R.  R.  (N.  H.  1908)  71  Atl.  379 
Had  no  other  facts  appeared,  this  application  of  the  above  exception  would 
undoubtedly  have  been  correct,  and,  probably,  reputation  evidence  would 
also  have  been  admissible  under  the  New  York  rule,  because  of  the  exten- 
sive and  quasi-public  nature  of  the  boundary  in  dispute.  But  it  was  shown 
that  one  of  the  foremen,  at  the  time  of  the  declaration,  was  the  owner  of 
the  adjoining  premises,  and  that  the  declaration  was  to  his  interest.    Never- 

uWood  v.  Willard  (1864)  37  Vt.  377.  And  see  Clements  v.  Kyles  (Va.  1856)  13 
Gratt.  478. 

"Van  Deusen  v.  Turner   (Mass.   1832)    12  Pick.  532. 

"Flagg  v.  Mason   (Mass.   1857)   3  Gray  556. 

188  Columbia  Law  Review  43. 

"Daggett  v.  Shaw  (Mass.  1842)  5  Mete.  223;  Bartlett  v.  Emerson  (Mass.  1856) 
7  Gray   174- 

"Smith   v.   Forrest    (1870)    49    N.    H.    230. 

"Powers  v.  Silsby   (1868)    41   Vt.  288. 

^Royal  v.  Chandler  (1888)  81   Me.   118;  Wilson  v.  Rowe  (1899)   93  Me.  205. 

"Curtis   v.    Aaronson    (1886)    49    N.   J.    L.    68. 

^Bender   v.   Pitver    (1856)    27    Pa.    St.    333. 

s'Hunnicutt  v.  Peyton    (1880)    102   U.  S.  333.   at  362. 

"Shepherd  v.  Thompson  (1827)  4  N.  H.  213;  Easser  v.  Herring  (N.  C.  1832)  3 
Dev.    L.    340.     Cf.    Wigmore,    Ev.    §    1566. 

"Bartlett  v.  Emerson,  supra. 
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theless,  it  was  held,  relying  on  an  earlier  decision,28  that  the  objection  of  in- 
terest on  the  ground  of  ownership  went  to  the  weight  and  not  to  the  com- 
petency of  the  evidence,  inasmuch  as  by  statute  all  persons  interested  had 
become  competent  witnesses.  This  application  of  the  statute  is  not  only 
irreconcilable  with  the  requirements  of  the  exception,  as  above  pointed 
out,  but  it  also  involves  a  misunderstanding  of  the  rationale  of  the  statute 
relied  upon.  A  statute  of  this  kind  presupposes  an  opportunity  to  weigh 
a  witness'  measure  of  credit,  as  well  as  the  means  afforded  for  doing  so  by 
cross-examination,  and  the  like.27  These  safeguards,  which  alone  justify  the 
risk  of  admitting  interested  witnesses,  are  absent  in  the  case  of  the  declara- 
tions of  interested  persons  who  are  deceased,  and  the  action  of  the  New 
Hampshire  court  in  extending  the  statute  to  such  a  case  was  clearly 
indefensible 


Cancellation  and  Cloud  on  Title. — Although  the  jurisdiction  of  equity 
to  cancel  an  instrument  is  said  to  be  discretionary,1  it  is  now  governed  by 
certain  recognized  principles.2  First,  if  the  instrument  would  be  valid  if 
sued  upon  at  law,  equity  will  not  cancel  unless  there  appear  grounds  for 
which,  according  to  established  principles,  equity  will  give  affirmative  re- 
lief, e.  g.,  fraud,  mistake,  etc.*  This  is  the  meaning  of  the  occasional  asser- 
tion,* "where  the  complainant's  defense  is  purely  equitable,  cancellation  will 
be  decreed."  A  defense  "purely  equitable,"  however,  is  not  one  which 
would  be  a  defense  to  an  action  for  specific  performance,5  although  it  has 
been  so  considered,*  and  cancellation  given  in  a  case  of  mere  hardship.7  In 
the  second  place,  if  the  complainant's  defense  is  one  which  would  be  ac- 
cepted by  a  court  of  law,  there  must  appear  other  circumstances  by  reason 
of  which  the  protection  of  the  law  courts  would  be  inadequate.8  Such  cir- 
cumstances may  show,  for  example,  danger  that  the  defense  may  become 
unavailable  by  the  time  suit  is  brought  on  the  instrument,  that,  if  nego- 
tiable, the  instrument  may  pass  into  the  hands  of  an  innocent  purchaser,  or 
that  the  instrument  clouds  the  complainant's  title  to  realty.9  These  two 
grounds  for  equitable  relief  are  sometimes  confused.10 

The  basis  of  relief  for  cloud  on  title  is  the  existence  of  a  semblance  of 
title  or  interest,  in  fact  unfounded,  but,  while  allowed  to  continue,  prejudi- 
cial to  the  marketability  of  the  property.11  In  determining  whether  a  claim 
is  one  affecting  marketability,  the  view  clearly  most  in  accord  with  equitable 
principles  is  that  recognized  by  some  jurisdictions  according  to  which  relief 
is  granted  when  the  instrument  does  in  fact  depreciate  the  market  value 

"Lawrence  v.  Tennant  (1888)  64  N.  H.  532,  541;  followed  in  Nutter  v.  Tucker 
(1802)   67  N.  H.   185. 

"Wigmore,   Ev.  §576   (2). 

'Hamilton   v.    Cummings    (1815)    1    Johns.   Chan.    517. 

2Gunter  v.  Thomas  (N.  C.  1840),  1  Ired.  Eq.  199;  Lynch's  Appeal  (1887)  97  Pa. 
St.   349- 

"Pom.  Eq.  Rom.  §  684. 

4Venice  v.   Woodruff    (1875)    62   N.   Y.   462. 

8Day  v.  Newman  (1788)  2  Cox  Eq.  77;  Twining  v.  Morrice  (1788)  3  Bro.  Ch.  326; 
Stewart's  Appeal   (187s)   78  Pa.  St.  88. 

•Smith  v.  Hughes  (1880)   50  Wis.  620;  ch.  Kirby  v.  Harrison   (1853)   2  Oh.  St.  326. 

7Esham  v.  Lamar   (Ky.   1849)    10  B.  Monroe  43. 

8Hoare  v.   Brembridge   (1872)   L.  R   14  Eq.   522. 

'Field  v.  Holbrook  (N.  Y.  1857)  14  How.  Pr.  103. 

"Hamilton  v.  Cummings,  supra. 

uRigdon  v.   Shirk    (1889)    127   111.   411. 
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of  the  property.12  In  most  jurisdictions,  however,  this  view  is  repudiated. 
In  modified  form  it  exists  in  Missouri  where  instruments  whose  defects 
are  discoverable  only  by  legal  acumen  will  be  cancelled.1*  In  Massachusetts 
the  instrument  must  on  its  face,  or  together  with  extrinsic  facts,  be  some 
evidence  of  a  right  adverse  to  the  plaintiff.14  According  to  the  general 
view  the  instrument  must  not  be  void  on  its  face,  or  of  such  a  nature  that, 
in  any  proceedings,  its  defects  must  necessarily  appear."  The  liberal  view, 
early  asserted  by  Chancellor  Kent,"  was  soon  rejected  in  New  York,  which 
has  apparently  set  its  face  against  a  free  use  of  the  remedy.  Thus,  not 
only  must  the  claim  be  such  as  to  require  extrinsic  facts  to  disprove  its 
validity,  but  proof  of  a  prior  record  title  in  the  plaintiff  is  held  not  to  be 
an  extrinsic  fact.17 

A  recent  Appellate  Division  case  in  New  York  presents  an  unusual  ap- 
plication of  the  remedy.  St.  Stephens  Church  v.  The  Church  of  the  Trans- 
figuration (1909)  N.  Y.  L.  J.  Vol.  XL,  105.  Church  A,  having  arranged  to 
sell  property  to  church  B,  found  it  necessary  to  convey  through  X.  X 
covenanted  to  A  that  the  land  should  be  used  only  for  church  purposes; 
and  B  likewise  on  conveyance,  covenanted  to  X.  In  a  suit  by  B  it  was  held 
that  the  covenant  from  X  to  A  might  be  cancelled  as  a  cloud  on  title. 
Whether  this  covenant  be  looked  upon  as  one  merely  between  X  and  A, 
or,  as  apparently  viewed  by  the  court,  substantially  between  B  and  A,  the 
covenant  not  appearing  to  be  for  the  benefit  of  any  land  of  A's,  was  purely 
personal,  did  not  run  with  the  land,  and  is  uninforcible  by  injunction.1* 
Since,  as  a  claim  to  an  equitable  encumbrance  it  would  be  invalid  on  its 
face,  under  the  settled  New  York  rule,  no  relief  could  be  given.  More- 
over, the  cancellation  of  the  instrument  would  deprive  the  defendant  of  a 
valid  legal  right,  which,  it  is  believed,  could  not  be  taken  away  even  if  an 
equitable  easement  were  apparently  created.1*  The  real  foundation  of  the 
relief  seems  to  be  not  cloud  on  title,  but  the  hardship  to  the  complainant 
consisting  in  the  slight  value  of  the  covenant  to  the  defendant  and  the 
great  inconvenience  to  the  plaintiff.  That  hardship  resulting  from  circum- 
stances subsequent  to  the  formation  of  the  contract  may  be  a  defense  to 
specific  performance  has  been  recognized20  by  the  weight  of  authority. 
But  hardship,  as  a  basis  for  affirmative  relief  under  any  circumstances,  has 
scarcely  ever  been  entertained.21  Yet,  though  unsupported  by  authority,  the 
hardship,  combined  with  the  apparent  attempt  of  the  defendant  to  use  the 
covenant  as  a  means  of  extortion  furnishes  strong  equities  in  the  plaintiff's 
favor. 

"Day  Co.  v.  State  (1887)  68  Tex.  526;  Jones  v.  Perry  (Tenn.  1836)    10  Yerg.  59. 

"Merchants'  Bank  &  Player  v.  Evans  (1873)   51  Mo.  335. 

"Nickerson  v.  Loud   (1874)    115  Mass.  94. 

"Van  Dorch  v.  Mayor  of  N.  Y.  (N.  Y.  1842)  9  Paige  388;  Peirsoll  v.  Elliott  (1832) 
6  Peters  95;  Washburn  v.  Burnham  (1875)  63  N.  Y.  132;  Thompson  v.  Etowah  Iron 
Co.  (1893)  91  Ga.  538;  Gilman  v.  Van  Brunt  (1882)  29  Minn.  271;  Pixley  v.  Huggins 
(i860)    15   Cal.   127. 

"Hamilton   v.    Cummings,   supra. 

"Bockes  v.  Lansing  (1878)   74  N.  Y.  437. 

18Norcross  v.  James    (1885)    140   Mass.   188. 

"Stewart's  Appeal  (1875)  78  Pa.  St.  88;  Amerman  v.  Deane  (1892)  132  N.  Y.  35s; 
Fourth  Presby.  Church  v.   Steiner   (N.  Y.   1894)   79  Hun  314. 

^Columbia  Law  Review  68;   8  Ibid.   322. 

"The  only  case  to  be  found  granting  affirmative  relief  for  hardship  is  Esham  v. 
Lamar,   supra. 
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Implications  from  Gifts  Over  on  Failure  of  Issue. — It  is  undoubtedly 
probable  that  persons  who  are  so  much  in  a  testator's  mind  that  he  makes 
their  non-existence  the  contingency  upon  which  a  devise  over  rests  are  in- 
tended to  take  in  the  alternative,1  but  is  the  court  to  say  that  such  a  prob- 
ability shall  have  the  force  of  an  express  gift?  At  common  law,  the  words 
dying  without  issue  or  their  equivalent,  being  construed  to  refer  to  an  in- 
definite failure  of  issue,  raised  an  estate  tail  in  realty  or  an  absolute  gift  of 
personalty*  in  the  first  devisee.  In  such  cases,  of  course,  no  gift  to  the 
children  could  be  implied.  But  implication  might  be  made  where  by  specific 
words  or  general  intent3  the  testator  showed  that  a  definite  failure  was 
meant;  likewise  where  the  gift  over  was  of  personalty,  if  the  first  taker 
leave  no  issue,4  a  case  in  which  a  fine  distinction  was  drawn  between  realty 
and  personalty,  due  possibly  to  the  endeavor  of  the  courts  to  avoid  the 
unsatisfactory  results  of  the  accepted  construction.6  Since  the  enactment  of 
statutes  providing  that,  unless  otherwise  indicated,  the  phrase  "dying  with- 
out issue"  shall  be'  construed  to  mean  a  definite  failure  of  issue,*  it  be- 
comes of  greater  importance  to  determine  whether  children,  if  left,  shall 
take  under  the  will. 

Where  there  is  an  indefinite  gift  to  A,  with  a  disposition  over  if  he  die 
without  children,  the  possibility  of  an  implication  depends  primarily  upon 
whether  the  indefinite  gift  to  A  carries  the  fee.  If  by  statute  such  gift 
carries  the  fee  or  if  the  gift  be  of  personalty  only,  it  would  manifestly  be 
absurd  to  make  A's  expressly  absolute  interest  defeasible,  whether  or  not 
he  has  children,  when  by  the  terms  of  the  will  it  is  defeated  only  on  the 
one  contingency.7  If  the  will  shows  an  intention  to  give  the  devisee  merely 
a  life  estate,  an  implication,  of  course,  becomes  possible.8  It  is  difficult, 
however,  to  support  the  cutting  down  of  an  absolute  gift  in  personalty  or 
a  devise  of  realty  (especially  where  specifically  limited  to  the  devisee's 
heirs)  to  a  life  estate,  without  further  evidence  of  intention,  merely  on  the 
ground  that  a  testator,  who  is  so  provident  as  to  desire  to  control  the  dis- 
position of  his  property  in  case  there  should  be  no  direct  descendants,  in- 
tended such  direct  descendants  to  take  a  definite  interest  in  case  of  their 
survival  of  the  first  taker,'  a  somewhat  doubtful  conclusion.  Still  less  to 
be  supported  is  the  unwarranted  use  in  a  late  Federal  case10  of  the  rule  that 
an  executory  devise  shall  be  construed  as  a  remainder,  if  it  may  take  effect 
as  such,  to  make  the  testator's  gift  a  life  estate  to  the  first  devisee  and  con- 
tingent remainders  in  the  alternative  to  the  children  and  the  second  devisee. 

The  common  law  rule  that  "dying  without  issue"  should  be  construed  to 
refer  to  an  indefinite  failure  of  issue  was  applied  also  in  a  gift  of  a  life 
estate,  thus  increasing  the  life  estate  to  a  fee  tail."  In  this  country  in  juris- 
dictions where  this  rule  of  construction  has  not  been  modified  by  statute, 

Marman  on   Wills   (5th  Am.   Ed.)    '532. 

28  Columbia  Law  Review  37;  Addison  v.  Addison   (S.  C.  1856)  9  Rich  Eq.  58. 
•Strain  v.   Sweney   (1896)    163   111.  603. 
♦Forth  v.-  Chapman   (1720)    1  P.  W.  633. 
"Kales  Future   Interests  §   201. 

«i  Vict.  c.  26  §29;  N.  J.  Rev.  Stat.  1877  P-  1248  §25;  N.  Y.  Real  Prop.  L,. 
§  38;  Mich.  Comp.  L.   1871,  p.   1327;   So.  Car.  Rev.   Stat.   1873  ch.  86,  §    10. 

TCf,  Matter  of  Disney   (1907)    190  N.  Y.   128;   Fifer  v.   Allen   (1907)    228   111.  507. 
■King  v.  King  (1897)    168  111.  273;  cf.   Schaefer  v.   Schaefer   (1892)    141    111.   337. 
"Wetter  v.   United  etc.   Co.    (1885)    75   Ga.   540. 
10 Anderson  v.  Messinger  (1906)    146  Fed.  929. 
"Machell  v.   Weeding    (1836)    8   Sim.   4. 
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a  life  estate  to  A  and  if  he  die  without  issue  to  B  would  give  A  an  abso- 
lute interest  in  personalty,  and  a  fee  tail  in  realty  converted  by  modern 
statutes  into  a  fee  simple,  or,  as  in  Illinois,12  into  a  life  estate  with  remain- 
der to  the  issue.  Yet  this  rule  of  construction  appears  not  to  have  been 
entertained  except  in  South  Carolina,  where  in  the  absence  of  the  Statute 
de  Donis,  the  first  devisee  took  a  conditional  fee.13  It  is  agreed  both  in 
England  and  in  this  country  that  no  implied  provision  for  the  children 
arises  from  the  mere  form  of  the  contingency,"  but,  where,  in  addition, 
there  are  other  provisions  of  the  will  which  also  raise  the  inference  that 
the  testator  contemplated  that  the  children  were  to  take,  the  several  in- 
ferences together  raise  an  implied  gift."  This  may  occur  where  the  gift 
over  was  also  to  take  effect  upon  the  event  of  "leaving  such  issue  which 
shall  die  under  twenty-one,"18  or  "that  such  issue  should  all  die  before  their 
shares  should  become  transferable."17  It  is  submitted  that  the  early  case  of 
Ex  parte  Rogers™  repeatedly  discredited  by  the  later  English  cases,1*  may 
be  explained  as  containing  such  an  additional  inference,  which  aided  that 
arising  from  the  form  of  the  contingency.  There  the  additional  provision 
influencing  the  mind  of  the  court  was  not  an  additional  contingency,  as  in 
the  above  cases,  but  the  fact  that  the  provision  for  a  life  interest  with  gift 
over  on  failure  of  children  was  an  afterthought,  made  in  a  codicil,  whereas 
the  original  provision  of  the  will  had  given  the  parent  an  absolute  interest 
under  which  the  children  might  have  benefited. 

In  a  recent  Illinois  case,  Bond  v.  Moore  (111.  1908)  86  N.  E.  386,  a  testa- 
trix had  devised  and  bequeathed  all  her  property  to  her  son  for  life,  but 
should  he  die  without  children,  to  her  nearest  relative.  There  being  no 
further  expression  of  intention,  it  was  held,  in  accord  with  the  weight  of 
authority,  that  no  devise  arose  to  the  children  by  implication.  The  agree- 
ment of  the  minority,  aside  from  the  reasonable  man's  viewpoint,  seems 
to  be  supported  only  by  the  rule  that  a  will  should,  if  possible,  be  con- 
strued so  as  to  dispose  of  the  entire  estate,  and  rests  on  a  dictum  in  an- 
other recent  case,20  which  really  involved  only  the  application  of  the  rule  in 
Shelley's  case.  However  desirable  it  may  be  to  carry  out  the  testator's  in- 
tention, the  safest  guide  is  the  words  of  the  will  as  they  stand,  unless  the 
entire  instrument  affords  not  merely  a  probable  but  an  undoubted  inference 
that  the  children  should  take  as"  purchasers.21  The  court  failed  to  consider 
the  possibility  of  construing  the  failure  of  children  as  an  indefinite  failure 
which,  under  the  statute  of  entails  noted  above,  would  have  given  the  chil- 
dren a  remainder  without  additional  evidence  of  intention.  It  is  doubtful, 
therefore,  both  in  view  of  earlier  cases22  and  the  principal  case,  whether 
the  common  law  rule  exists  in  Illinois. 

"111.    Rev.    Stat.    345,    p.    103,    §    5. 

"Addison   v.   Addison,   supra. 

"Neighbour  v.  Thurlow  (i860)  28  Beav.  33;  In  re  Rawlin's  Trusts  (1890)  L,.  R. 
45  Ch.  Div.  299;  Scale  v.  Rawlins  (1892)  I,.  R.  A.  C.  342;  Orr  v.  Yates  (1904)  209 
111.  222;  Pennsylvania  is  apparently  contra,  as  shown  by  a  long  line  of  cases.  Cf. 
Beilstein  v.   Beilstein    (1904)    194  Pa-   St.   152. 

"Seymour   v.    Kilbee    (1879)    3    L.    R.    I.    R.    33- 

"Kinsella  v.   Caffrey   (1869)    11    Ir.   Ch.   Rep.   154. 

"Harman  v.   Dickinson   (1781)    1    Bro.  C.  C.  91. 

"(1816)    2   Madd.   449. 

"Ranelagh  v.  Ranelagh  (1849)   1=  Beav.  200;  Lee  v.  Busk  (1852)  2  D.  M.  &  G.  810. 

^Stisser  v.  Stisser  (1908)  235  111.  207. 

21Conner  v.   Gardner   (1907)    230  111.  258;   8   Columbia  L,aw  Review    148. 

^Kales  Future  Interests.    §§  201   et  seq. 
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Vendor's  Implied  Lien  in  Equity. — To  the  conflicting  treatment  of  the 
implied  equitable  lien  of  a  vendor  who  has  made  an  absolute  conveyance, 
three  causes  have  primarily  contributed:  (i)  the  divergency  of  opinion 
with  regard  to  its  origin  and  nature,  (2)  the  failure  to  discriminate  be- 
tween such  a  lien  and  the  so-called  vendor's  lien  before  conveyance,  and 
(3)  the  attitude  of  the  courts,  friendly  or  hostile,  toward  it.  The  vendor's 
lien  before  conveyance,  Lord  Eldon  thought,  was  derived  from  the  civil  law, 
and  had  its  basis  "in  this,  that  a  person  having  gotten  the  estate  of  another, 
shall  not,  as  between  them,  keep  it,  and  not  pay  the  consideration."1  The 
Civil  Law  lien,  however,  is  said  to  have  applied  only  to  chattels,  whereas 
the  chancery  lien  is  allowed  only  to  the  vendor  of  real  property.2  The 
equitable  principle  invoked  would  seem  as  applicable  to  the  sale  of  goods 
as  to  the  conveyance  of  real  property.  The  view  that  the  lien  was  based 
on  the  maxim  "equity  regards  as  done  that  which  ought  to  be  done'" 
would  seem  to  meet  with  the  same  objection.  The  vendor's  lien  does  not 
rest  on  the  intention  of  the  parties,  because  allowed  where  obviously  not 
in  accord  therewith.*  The  true  explanation  would  seem  to  be  historical. 
When  the  lien  was  first  granted,  land  was  immune  from  legal  process  be- 
cause of  its  peculiar  importance  in  the  feudal  system.  The  lien  was  prob- 
ably a  device  of  chancery  to  give  relief  to  vendors  for  the  satisfaction  of 
whose  claims  the  vendee's  chattels  might  prove  insufficient.5  This  explana- 
tion would  also  account  for  its  restriction  to  real  property.  In  its  nature, 
it  has  been  considered  a  constructive  trust,  the  vendee  taking  title  subject 
to  a  trust  in  favor  of  the  vendor  to  the  extent  of  the  unpaid  purchase 
money.6  It  has  also  been  regarded  as  in  the  nature  of  an  equitable  mort- 
gage;7 but  the  general  and,  it  is  believed,  the  sound  view  is  that  it  is  not 
an  estate  in,  nor  a  specific  lien  on  the  land,  but  a  mere  right,  in  certain 
circumstances,  to  have  a  lien  declared  and  enforced.8 

With  these  differences  in  mind,  much  of  the  discrepancy  in  the  cases 
may  be  explained,  though,  in  many  decisions,  no  particular  theory  of  the 
lien  is  followed,  and  the  attitude  of  the  court  sometimes  determines.  If 
the  lien  is  merely  an  additional  remedy,  being  incident  to  the  purchase 
money  debt,  it  ceases  to  be  available  when  the  Statute  of  Limitations  has  barred 
the  debt;'  if  in  the  nature  of  a  mortgage  or  trust,  a  different  result  should 
be  reached.10  If  the  historical  explanation  of  its  origin  and  the  cumulative 
remedy  theory  of  its  nature  are  sound,  it  would  seem  that  the  lien  should 
be  granted  only  when  there  is  no  adequate  remedy  at  law;11  but  the  major- 
ity of  courts,  either  because  of  different  views,  or  without  any  theoretical 
examination,  allow  the  vendor  to  come  into  equity  without  first  exhausting 

'Mackreth  v.  Symmons  (1808)  15  Ves.  329;  see  also  2  Story,  Eq.  (13th  Ed.) 
S   1221. 

2Ahrend  v.   Odiorne    (1875)    118   Mass.    261. 

sAshburner,   Eq.    340. 

♦Kauffelt  v.    Bower    (Pa.    1846)    7    S.  &  R.   64,   78. 

•Ahrend  v.  Odiorne,  supra;  Pomeroy,  Eq.  Jur.  §  1250. 

"Acton    i\    Waddington    (1889)    46    N.    J.    Eq.     16,    20. 

Tligh   v.    Batte    (Tenn.    1836)    10    Yerg.    186. 

8Gilman  v.  Brown  (1817)  1  Mason  191,  221;  Green  v.  Demoss  (Tenn.  1849)  10 
Humph.   371,   374;    Berger  v.    Berger    (1899)    104   Wis.   282. 

•Borst  v.  Corey  (1857)    15  N.  Y.  505,  508;  Wadell  v.  Camlock   (1883)   41   Ark.  523. 

10Relfe  v.  Relfe  (1850)   34  Ala.  500. 

"Martin  v.  Cauble  (1880)  72  Ind.  67,  75;  Ford  v.  Smith  (D.  C.  1874)  1  MacArthur, 
592,  597- 
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his  legal  remedies.12  In  jurisdictions  adhering  to  the  mortgage  concep- 
tion, the  lien  may  logically  pass  to  the  transferee  of  the  note  for  the  pur- 
chase money.  In  other  jurisdictions  it  may  not,  and  so  the  weight  of  au- 
thority holds."  If  by  the  terms  of  the  transfer  the  vendor  be  liable  in 
case  of  the  vendee's  default,  the  lien  will  revive  in  his  favor  in  case  of 
such  default.  If  the  vendor  be  not  liable  he  is  considered  to  have  received 
payment  and  the  lien  is  not  given  to  the  transferee  of  the  note,  because  he 
has  not  parted  with  the  land.  This  last  reasoning,  referable  both  to  the 
historical  explanation  of  the  origin  of  the  lien,  and  to  Lord  Eldon's  view, 
might  well  apply  to  bar  a  third  person  to  whom,  by  the  contract,  the  pur- 
chase money  was  to  be  paid.  The  cases  take  opposing  positions."  In  this 
connection,  it  may  be  noted  that,  other  elements  being  present,  subrogation 
to  the  vendor's  lien  should  be  allowed15  irrespective  of  its  nature  or  assign- 
ability. The  objection  that  one  cannot  be  subrogated  to  a  claim  which  is 
not  assignable18  appears  to  be  a  narrow  limitation  upon  the  doctrine  of 
subrogation." 

Because  of  the  common  element  of  security  for  purchase  money,  both 
the  equitable  protection  after  conveyance  and  the  retention  of  title  by  the 
vendor  have  been  termed  vendor's  liens,  and  have  been  similarly  treated." 
The  latter,  however,  is  not  a  case  of  lien,  but  of  title,1*  in  its  last  analysis, 
merely  a  defense  to  specific  performance.  Nevertheless,  it  is  usually  con- 
sidered more  than  this,  i.  e.,  as  in  the  nature  of  a  mortgage — as  if  the 
land  were  conveyed  and  reconveyed  by  way  of  security — hence,  assignable.10 
It  may  be  that  this  conception  led  to  the  erroneous  mortgage  view  of  the 
vendor's  lien  properly  so  called.  Certain  it  is  that  the  continued  associa- 
tion of  the  two,  illustrated  in  a  recent  Iowa  case,  State  Bank  v.  Brown 
(la.  1909)  119  N.  W.  81,  will  perpetuate  unsound  rules,  such  as  the 
assignability  of  the  true  vendor's  lien. 

The  divergency  of  opinion  concerning  the  propriety  of  the  vendor's  lien 
finds  ready  illustration  in  the  varying  extent  of  evidence  required  to  show 
an  intention  to  waive  the  lien.21  Several  states  do  not  recognize  the  lien 
at  all.22  In  others  it  has  been  abolished  by  statute.28  The  Federal  courts 
recognize  it  in  cases  arising  in  states  which  allow  it;24  but  criticize  it,28 
and   consider   it  dangerous.29    It   is   regarded   as   governed   by   no   general 

"Owen  v.  Moofe  (1848)  14  Ala.  640,  647;  Bradley  v.  Bosby  (N.  Y.  1845)  1  Barb. 
Ch.    125,    183;    Pratt   v.    Clark    (1874)    57   Mo.    189,    192. 

13Baum  v.  Grigsby  (1862)  21  Cal.  172;  Green  v.  Demoss,  supra;  Hammond  v.  Pey- 
ton (1886)  34  Minn.  529,  531,  on  the  ground  that  the  lien  should  be  restricted; 
centra,  Johnson  v.  Gwathweiz  (Ky.  1823)  4  Littell  317;  Sloan  v.  Campbell  (1880)  71 
Mo.    387,    on   the   ground   that   the   lien   is  an   incident   of  the   debt. 

I4Cf.  Nichols  v.  Glover  (1872)  41  Ind.  24,  33;  Bray  v.  Brooker  (1897)  6  N.  D.  226. 

"Tompkins  v.  Mitchell  (Va.  1824)  2  Rand.  428;  Ballew  v.  Roler  (1890)   124  Ind.  557. 

"Martin   v.   Martin    (1897)    164   111.   640. 

"See  Moore  v.   St.  Louis  etc.  R.  R.  Co.   (1905)   117  Mo.  App.  384,  392. 

18Blair  &  Co.  v.  Marsh  (1859)  8  la.  144,  146;  Bills  v.  Mason  (1876)  42  la.  329, 
333;   Roper  v.   McCook   (1845)   7  Ala.   318,   322. 

192    Jones,    Liens    (2nd    Ed.)     §     1107. 

^Graham  v.  McCampbell  (Tenn.  1838)  Meigs  52;  McClintie  v.  Wise's  Adm'rs. 
(Va.    1874)    25   Gratt.   448,    453. 

21Cf.  Avery  v.  Clark  (1891)  87  Cal.  619,  623;  Boos  v.  Ewing  (1848)   17  Oh.  St.  500. 

^Kauffelt  v.  Brown,  supra;  Ahrend  v.  Odiorne,  supra;  Philbrook  v.  Delano  (1849) 
29    Me.   410,    414;    Frame   v.    Sliter    (1896)    29    Ore.    121,    124. 

"Broach  v.  Smith  (1885)  75  Ga.  158,  164;  Lough  v.  Michael  (1893)  37  W.  Va. 
679. 

24Gold   Mines  v.    Seymour    (1894)    153   U.    S.   509,    516. 

^Bayley   v.    Greenleaf    (1822)    7   Wheat.    46,    50. 

-«Rice  v.  Rice  (1888)   36  Fed    858. 
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rules,27  but  subject  to  the  equities  of  the  particular  case,  an  anomaly  of 
courts  of  equity.  It  is  thought  by  some  courts  unnecessary  for  the  pro- 
tection of  a  vendor  who  can  now  secure  an  attachment  of  the  land,  and 
who  can  amply  protect  himself  by  a  mortgage  or  an  express  lien  in  the 
deed,  or  by  retaining  title  until  payment  of  the  consideration.*8  It  is  crit- 
icised, also,  as  unfitted  for  our  conditions,  which  require  that  real  estate 
shall  be  freely  alienable  and  free  from  all  liens  and  encumbrances  save 
those  which  are  recorded.29  The  present  tendency  is  to  restrict  the  lien  to 
the  narrowest  limits.80 

"Fiske  v.   Potter   (N.  Y.    1865)    2   Keyes  64,  68. 

BHammond  v.   Peyton,   supra. 

wSimpson  v.  Mundy  &  Brown  (1865)  3  Kan.  172,  182;  Smith  v.  Allen  (1897)  18 
Wash.    1. 

•"See  Maroney  v.  Boyle  (1894)  141  N.  Y.  462,  468,  and  cases  cited -in  last  two  notes, 
supra. 
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Norman  S.  Goetz,  Editor-in-Charge. 

Account — Account  Stated — Impeachment  Within  a  Reasonable  Time. — 
The  plaintiff  had  received  from  the  defendant  an  account  covering  their 
past  dealings,  and  a  check  for  the  balance  found.  The  plaintiff  shortly 
after  found  that  interest  had  been  computed  incorectly,  but  made  no  de- 
mand for  over  two  years.  Held,  three  judges  dissenting,  the  plaintiff 
could  not  sue  on  the  account.  Ripley  v.  Land  Co.  (Wis.  1909)  119  N.  W. 
108. 

An  account  rendered  becomes  an  account  stated,  if  the  party  to  whom 
the  account  is  submitted  does  not  dissent  within  a  reasonable  time.  Towsley 
v.  Denison  (N.  Y.  1866)  45  Barb.  400.  This  presumption  is  only  prima 
facie  evidence  of  the  correctness  of  ihe  balance,  being  merely  an  infer- 
ence of  fact,  Bruen  v.  Howe  (N.  Y.  1848)  2  Barb.  586,  and  the  principal 
case  errs  in  regarding  it  as  a  conclusive  presumption  of  law.  Payment 
of  the  balance  may  strengthen  the  inference,  but  likewise  does  not  con- 
clude the  parties.  Gibson  v.  Hanna  (1848)  12  Mo.  162.  Although  the  im- 
peachment of  accounts  is  not  favored,  Kilpatrick  v.  Henson  (1886)  81 
Ala.  464,  an  account  may  be  opened  on  clear  proof  of  fraud  or  mistake, 
Ware  v.  Manning  (1888)  86  Ala.  238,  or  may  be  "surcharged  or  falsified" 
for  errors  affecting  only  specific  items.  Bankhead  v.  Alloway  (Tenn. 
1868)  6  Cold.  56,  75.  Since  an  account  stated  is  effective  only  as  an  ad- 
mission, Lock-wood  v.  Thome  (1858)  18  N.  Y.  285,  a  party's  negligence 
in  asserting  his  rights  should  not  conclusively  bar  his  action  to  correct 
the  account,  Farnum  v.  Brooks  (Mass.  1830)  9  Pick.  212.  Lapse  of  time 
is  generally  regarded  merely  as  evidence  of  the  plaintiffs  acquiescence  in 
the  correctness  of  the  account.  Emmons'  Adm'r.  v.  Stahlnecker  (1849)  11 
Pa.  St.  366;  Lockwood  v.  Thome,  supra.  However,  equity  will,  by  an- 
alogy to  the  Statute  of  Limitations,  refuse  to  open  an  account  if  a  party 
has  been  inactive  for  a  great  number  of  years.  Kingsley  v.  Melcher  (N.  Y. 
1890)  56  Hun.  547.  The  principal  case  appears  unsound  in  holding  that 
this  absolute  bar  to  contesting  an  account  may  arise  from  the  lapse  of 
such  a  reasonable  time  as  will  convert  an  account  rendered  into  an  ac- 
count stated,  even  though  such  a  "reasonable"  time  be  less  than  the 
statutory  period. 

Agency — Suit  on  a  Sealed  Lease  by  an  Undisclosed  Principal. — A 
principal  sued  for  rent  on  a  lease  signed  and  sealed  by  an  agent  acting  as 
such.  Held,  unless  the  lessee,  at  the  time  of  the  making  of  the  lease,  knew 
the  identity  of  the  principal,  the  latter  could  not  sue.  Buge  v.  Newman 
(1908)   113  N.  Y.  Supp.  198. 

While  none  but  the  parties  named  in  a  sealed  instrument  could  sue 
or  be  sued  thereon  at  common  law,  contracts  such  as  leases,  Lake  v.  Camp- 
bell (1856)  18  111.  109,  to  the  validity  of  which  a  seal  was  not  essential 
encountered  the  exception  that  the  seal  if  superfluous,  might  be  disre- 
garded. In  this  latter  class  of  cases  some  jurisdictions  have  readily  dis- 
carded the  seal,  Lancaster  v.  Ice  Co.  (1893)  153  Pa.  St.  427,  while  others 
have  refused  to  do  so.  Pollard  &  Co.  v.  Gibbs  (1875)  55  Ga.  45.  New 
York,  however,  takes  the  anomalous  position  of  recognizing  the  seal  of 
a  lease,  but  still  allowing  a  third  person  to  be  a  party  to  the  suit,  if  he 
has  received  the  benefits  and  ratified  the  sealing  by  acts  in  pais,  provided 
that,  though  the  contract  be  not  in  his  name,  his  interest  appears  on  the 
face.  Schafer  v.  Henkel  (1878)  75  N.  Y.  378;  Briggs  v.  Partridge  (1876) 
64  N.  Y.  357.  But,  properly,  a  sealed  instrument  could  only  be  ratified  under 
seal;  Bellas  v.  Hayes  (Pa.  1819)  5  S.  &  R.  427;  nor  would  the  receipt 
of  benefits  by  a  third  person,  not  a  party,  ground  an  assumpsit  against 
him,  as  was  suggested  in  Moore  v.  Granby  (1883)  18  Mo.  86,  for  a  suit  on 
a  promise  contained  in  a  sealed  instrument  can  be  brought  only  on  the 
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specialty.  Shack  v.  Anthony  (1813)  1  M.  &  S.  573.  And  see  Kiersted  v. 
Orange,  etc.  Ry.  (1877)  69  N.  Y.  343.  Likewise,  the  apparent  interest 
of  an  outside  party,  or  the  suggestion  made  in  the  principal  case  as  to 
knowledge  of  his  identtity,  should  not  be  considered,  if  the  rule  is  to  be 
applied  at  all.  Bushell  v.  Bevan  (1834)  1  Bing  N.  C.  103,  120.  The  prin- 
cipal case,  theoretically,  is  still  more  questionable  in  view  of  the  New 
York  Statute  lowering  the  seal  from  the  dignity  of  a  formality  to  the 
plane  of  creating  a  rebuttable  presumption  of  consideration.  The  decision 
of  the  principal  case,  however,  well  illustrates  the  reluctance  of  the  courts 
to  disavow  the  sanctity  of  the  seal. 

Award  and  Arbitration — Mistake  of  Arbitrators. — The  defendant  con- 
tracted with  the  plaintiff  for  a  cargo  of  rubber,  any  dispute  on  the  contract 
to  be  settled  by  arbitration.  Defendant  refused  the  goods  as  not  in  accord- 
ance with  the  contract.  The  award  sustained  his  contention  but  held  that 
he  must  accept  the  goods  at  a  specified  reduction.  There  was  no  express 
statement  on  the  face  of  the  award  that  the  arbitrators  had  applied  a  special 
custom,  though  there  was  evidence  that  they  had  done  so.  Held,  the  cus- 
tom being  bad,  the  award  should  be  set  aside.  Re  Arbitration.  North- 
western Rubber  Co.  v.  Huttenbach  &  Co.  (1908)  99  L.  T.  Rep.  680. 

Valid  awards  operate  as  conclusive  judgments,  Sweet  v.  Morrison 
(1889)  116  N:  Y.  19,  and  all  reasonable  intendments  will  be  made  to  uphold 
them.  School  District  v.  Sage  (1896)  13  Wash.  352.  If  within  the  terms 
of  submission,  and  honestly  made,  they  will  not  be  set  aside  for  errors  of 
judgment  concerning  law  or  facts.  Consolidated  Water  Power  Co.  v. 
Nash  (1901)  109  Wis.  490.  To  this  rule  there  are  certain  qualifications. 
In  the  absence  of  specific  requirement,  arbitrators  are  not  bound  to  decide 
according  to  law,  Remelee  v.  Hall  (1859)  31  Vt.  582;  Furdickar  v.  Guardian 
Mutual  Life  Ins.  Co.  (1875)  62  N.  Y.  392,  but  where  they  intend  so  to 
decide,  and  both  the  intention  and  the  mistake  appear  clearly  upon  the  face 
of  the  award,  it  is  reviewable.  Muldrow  v.  N orris  (1852)  2  Cal.  74; 
Smith  v.  Sprague  (1867)  40  Vt.  43;  Patton  v.  Garrett  (1895)  116  N.  C. 
847.  A  palpable  mistake  of  fact,  such  as  a  mistake  in  calculation,  is  a 
ground  of  avoidance,  Furdickar  v.  Guardian  Mutual  Life  Ins.  Co.,  supra, 
but  the  mistake  must  appear  on  the  face  of  the  award.  Pollard  v.  Lamp- 
ton  (Va.  1849)  6  Gratt  298;  Thornton  v.  McCormick  (1888)  75  la.  285; 
Richardson  v.  Lanning  (N.  J.  1856)  2  Dutch  130.  Other  decisions  hold 
that  a  mistake  not  appearing  on  the  face  of  the  award  may  be  corrected, 
where  the  mistake  was  of  such  a  nature  as  to  swerve  the  arbitrators  from 
their  true  intention,  Cons.  Water  Power  Co.  v.  Nash,  supra,  such  as  the 
unconscious  use  of  a  false  weight,  Boston  Water  Power  Co.  v.  Gray  (Mass. 
1843)  6  Mete.  131,  and  such  mistake  can  be  proven  by  extrinsic  evidence 
{Idem).  The  principal  case  scarcely  accords  with  the  current  of  American 
authority. 

Bankruptcy — Secured  Creditors — Trustee's  Commission. — Trustee  in 
bankruptcy  sold  mortgaged  property  comprising  all  the  assets  of  the  bank- 
rupt, without  objection  of  the  mortgagee,  for  a  sum  insufficient  to  satisfy 
the  mortgage,  paying  the  mortgagee  the  proceeds  less  the  expenses  of  the 
sale  and  the  commissions  of  the  referee  and  trustee.  Held,  the  trustee 
and  referee  were  entitled  to  their  commissions  out  of  this  fund.  In  re 
Baughman  (1908)  20  Am.  B.  R.  811. 

Where  it  becomes  necessary  for  a  court  to  take  charge  of  property,  the 
receiver  is  virtually  a  trustee  for  the  benefit  of  those  ultimately  entitled 
to  the  property.  Beckwith  v.  Carroll  (1876)  56  Ala.  12;  McLane  v.  R.  R. 
Co.  (1885)  66  Cal.  606  at  622.  A  receiver,  by  analogy  to  a  trustee, 
Rensselaer  R.  R.  Co.  v.  Miller  (1874)  47  Vt.  146;  M orison  v.  M orison 
(1855)  7  D.  G.  M.  &  G.  214,  is  entitled  to  a  lien  on  the  property  in  his 
hands  for  expenses  reasonably  incurred.  Radford  v.  Folsom  (1880)  55 
la.  276.  His  claim  for  compensation  is  not  against  the  parties,  but  against 
the  property  or  the  proceeds  thereof.  J  affray  v.  Raab  (1887)  72  la.  335; 
Hopfensack  v.  Hopfensack   (N.  Y.  1880)   61  How.   Pr.  498.     Referees  and 
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trustees  in  bankruptcy  as  well  as  receivers  generally,  seem  entitled  to  look 
for  compensation  to  the  property  they  are  administering  whether  or  not 
this  property  is  sufficient  to  satisfy  the  claim  of  the  secured  creditors.  In 
re  Crammond  (N.  Y.  1906)  17  Am.  B.  R.  22.  But  a  few  cases,  contra,  hold 
that  inasmuch  as  by  the  National  Bankruptcy  Law,  the  commissions  of 
trustees  and  referees  are  payable  out  of  the  bankrupt's  estate,  if  there 
are  only  sufficient  assets  to  satisfy  the  secured  creditors,  the  trustee  and 
referee  are  entitled  to  no  compensation,  as  assets  necessary  to  satisfy  a 
valid  lien  are  no  part  of  the  "estate."  Matter  of  Anders  Tel.  Co.  (N.  Y. 
1905)  136  Fed.  995;  Smith  v.  Township  (Mich.  1906)   17  Am.  B.  R.  745. 

Carriers — Carrier's  Negligence — Action  in  Tort  for  Ejection. — By  mis- 
take of  the  defendant's  agent  the  plaintiff  was  given  a  ticket  so  marked 
as  to  identify  the  purchaser  as  a  woman.  The  conductor  would  not  ac- 
cept this  ticket,  and,  on  the  plaintiff's  refusal  to  pay  the  fare,  ejected  him. 
The  plaintiff  sued  in  tort  for  the  ejection.  Held,  he  could  recover.  St. 
Louis  I.  M.  &  S.  Ry.  Co.  v.  Baty   (Ark.  1908)   114  S.  W.  218. 

A  ticket  good  on  its  face,  though  in  fact  insufficient,  must  be  honored. 
Murdoch  v.  R.  R.  (1884)  137  Mass.  292.  Conversely  a  ticket  obviously 
wrong  will  give  the  passenger  no  right  to  be  on  the  train.  McKay  v. 
R.  R.  (1890)  34  W.  Va.  65.  His  own  negligence  prevents  recovery  for 
ejection.  Poulin  v.  R.  R.  Co.  (1892)  52  Fed.  197;  contra,  Georgia  R.  R. 
v.  Dougherty  (1890)  86  Ga.  744.  But  a  passenger  who  presents  a  bad 
ticket,  received,  without  negligence,  through  an  agent's  mistake,  has  been 
allowed  to  recover  in  tort  for  ejection,  as  in  the  principal  case.  Hot 
Springs  R.  R.  v.  Deloney  (1898)  65  Ark.  177,  and  cases  cited.  To  support 
this  result  it  has  been  said  that  the  knowledge  of  the  agent  as  to  the 
actual  contract  is  that  of  the  company,  which,  thus  informed,  could 
not  eject  the  passenger,  and  therefore  could  not  require  the  conductor  to 
do  so.  Gulf  etc.  Ry.  v.  Rather  (1893)  3  Tex.  App.  72.  This  is  to  argue 
that  the  regulation  requiring  the  conductor  to  rely  on  the  face  of  the  ticket 
alone  is  unreasonable  except  in  cases  where  the  actual  facts  justify  it. 
But  the  basis  of  the  regulation  is  that  the  conductor  cannot  know  or  in- 
quire into  those  facts.  If  this  foundation  can  be  removed  by  a  legal  impu- 
tation of  knowledge  clearly  the  regulation  cannot  stand,  but  it  is  submitted 
that  the  fallacy  of  the  court  lies  in  not  applying  the  test  of  reasonableness 
to  the  imputation  itself.  A  better  theory  for  allowing  the  tort  action  would 
treat  the  breach  of  the  company's  implied  warranty,  that  the  ticket  is 
good  and  acceptable  on  the  train,  as  a  waiver  of  the  passenger's  promise 
to  present  such  a  ticket.  The  more  conservative  jurisdictions,  however, 
regard  this  promise  of  the  passenger  as  independent,  and  hold  that  as  be- 
tween conductor  and  passenger  the  face  of  the  ticket  alone  shall  be  de- 
cisive. Townsend  v.  R.  R.  (1874)  56  N.  Y.  295;  Frederick  v.  R.  R.  (1877) 
37  Mich.  342;  Bradshaw  v.  R.  R.  (1883)  135  Mass.  407.  Though  this  rule 
may  work  hardship  in  some  cases  it  tends  to  simplify  the  duties  of  the 
conductor  and  so  to  improve  the  general  service.  The  passenger's  rights 
are  retained  through  his  action   in  contract. 

Corporations— Increase  of  Capital— Suit  by  Stockholders.— A  corpo- 
ration by  majority  vote  of  its  stockholders  authorized  its  directors  to  form 
a  new  corporation  and  to  transfer  to  it  certain  real  estate  in  exchange 
for  all  its  stock,  such  stock  to  be  offered  at  par  to  the  stockholders  of 
the  old  corporation  in  proportion  to  their  holdings  therein.  A  minority 
stockholder  sued  to  enjoin  the  sale.  Held,  two  judges  dissenting,  that 
the  transaction  was  ultra  vires,  being  an  evasion  of  the  statutory  pro- 
visions governing  the  increase  of  capital  stock.  Schwab  v.  E.  G.  Potter  Co. 
(1908)  113  N.  Y.  Supp.  439-  .  .   .      3 

An  act  within  the  powers  of  a  corporation  cannot  be  enjoined  at  the 
suit  of  the  stockholder  in  the  absence  of  fraud.  8  Columbia  Law  Review 
313.  But  where  the  majority  of  stockholders  lawfully  authorize  directors 
of  a  corporation  to  lease  property  to  themselves  or  to  another  corporation, 
the   transaction   will   be   closely   scrutinized   and   doubts   resolved   in   favor 
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of  the  minority.  Meeker  v.  Winthrop  Iron  Co.  (1883)  17  Fed.  48.  Upon 
these  grounds  the  result  in  the  principal  case  may  possibly  be  sustained. 
The  transaction  might  perhaps  have  been  questioned  on  the  ground  that 
the  corporation  had  no  power  to  acquire  the  stock  of  another  corporation, 
for  while  stock  may  be  taken  in  discharge  of  a  doubtful  debt ;  First  National 
Bank  v.  Nafl  Exchange  Bank  (1875)  92  U.  S.  122;  H.  &  G.  M.  Co.  v. 
H.  &  W.  M.  Co.  (1891)  127  N.  Y.  252;  or  in  exchange  for  the  entire 
property  of  a  corporation  when  it  is  proposed  to  wind  up  its  affairs ; 
Treadwell  v.  Salisbury  Mfg.  Co.  (1856)  7  Gray  393;  or  possibly  to  en- 
able the  corporation  to  obtain  money  to  pay  a  debt  on  the  property  sold, 
Hodges  v.  New  England  Screw  Co.  (1850)  1  R.  I.  212,  a  power  cannot 
be  implied  to  organize  and  take  all  the  stock  in  a  subsidiary  corporation 
paying  for  such  subscription  by  deed  of  land.  Marbury  v.  Ky.  Union 
Land  Co.  (1894)  62  Fed.  335  at  351.  But  it  is  submitted  that  the  principal 
case  cannot  be  supported  on  the  court's  reasoning.  The  case  involves  no 
increase  of  "legal"  or  share  capital  of  the  original  corporation,  nor  does 
the  acquisition  by  one  corporation  of  all  the  shares  in  another,  amount- 
ing to  a  consolidation,  increase  the  capital  stock  of  the  second.  Einstein 
v.  Rochester  Gas  Light  Co.  (1895)  146  N.  Y.  46.  The  ultimate  purpose  of 
the  transaction  was  merely  to  increase  working  capital.  This  is  permis- 
sible. Barry  v.  Merchants'  Exchange  Co.  (N.  Y.  1844)  1  Sandf.  Ch.  280 
at  308. 

Easements — Prescription — User  Greater  Than  Claim. — The  plaintiff,  a 
statutory  navigation  company,  sued  to  enjoin  the  defendant  company  from 
extracting  water  from  a  canal.  The  plaintiff  proved  that  the  defendant 
had  taken  water  from  the  canal  for  over  twenty  years  regardless  of  the 
level  required  to  be  maintained  by  statute.  The  defendant  admitted  such 
user  and  claimed  a  right  by  prescription  to  continue  to  take  water  above 
the  statutory  level.  Held,  the  defendants  had  acquired  no  right  by  pre- 
scription.   Atfy  Gen'l  v.  Ry.  Co.  (1008)  99  L.  T.  695. 

The  principal  case  appears  to  be  based  on  a  misapplication  of  the 
characteristic  of  adverse  user  that  "the  user  must  be  consistent  with  the 
claim."  Washburn,  Easements  (4th  Ed.)  135;  Ballard  v.  Dyson  (1808) 
1  Taunt  299.  This  characteristic  was  formulated  from  the  many  hold- 
ings that  the  easement  sought  to  be  acquired  over  the  servient  estate 
should  be  strictly  limited  to  the  burden  which  had  been  actually  imposed. 
Hart  v.  Chalker  (1824)  5  Conn.  311;  Holsman  v.  Spring  Co.  (N.  J.  1862) 
1  McCarter  335  at  346.  But  unless  the  user  has  not  been  "continuous," 
the  fact  that  it  was  greater  a\  one  period  than  at  another  is  not  held  to 
make  the  use  "inconsistent,"  Cotton  v.  Mfg  Co.  (Mass.  1847)  13  Met. 
429,  and  thus  to  destroy  the  prescriptive  right  to  the  less  burdensome 
easement.  Baldwin  v.  Calkins  (N.  Y.  1833)  10  Wend.  167;  Shaughnessy 
v.  Leary  (1894)  162  Mass.  108.  A  fortiori,  the  fact  that  the  use  during 
the  entire  period  was  greater  than  the  claim  should  not  make  such  use  incon- 
sistent within  the  meaning  of  the  rule.  The  easement  claimed,  moreover, 
cannot  be  attacked  as  in  conflict  with  the  theory  of  the  lost  grant.  Theo- 
retically, the  fundamental  basis  of  the  fictitious  grant  is  the  adverse  claim 
of  right,  which  must  be  supported  by  a  consistent  user.  Colvin  v.  Burnet 
(N.  Y.  1837)  17  Wend.  564;  Ashley  v.  Ashley  (Mass.  1855)  4  Gray  197. 
Thus,  while  it  is  well  established  that  the  user  must  be  co-extensive  with 
the  claim,  McCallum  v.  Water  Co.  (1867)  54  Pa.  St.  40,  the  principal  case 
in  invoking  the  reciprocal  rule  that  the  claim  must  be  co-extensive  with  the 
user,  appears  to  be  unsound. 

Equity — Cloud  on  Title — Restrictive  Covenant. — A,  by  a  deed  contain- 
ing a  covenant  restricting  the  use  of  the  land  to  church  purposes,  con- 
veyed this  land  to  X  who,  having  received  it  virtually  as  a  trustee  for  B, 
conveyed  it  to  B  subject  to  the  same  restrictive  covenant.  A  bond,  se- 
cured by  a  mortgage  not  containing  this  restriction,  was  given  for  a  part 
of  the  purchase  price.  B  sought  to  have  A  enjoined  from  suing  on  this 
bond  until  he  should  release  the  covenant.     Held,  Patterson,   P.  J.,   dis- 
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senting,  the  restrictive  covenant,  constituting  a  cloud  on  title,  should  be 
canceled.  St.  Stephen's  Church  v.  The  Church  of  the  Transfiguration 
(1909)  40  N.  Y.  L.  Jour.  No.  105.     See  Notes,  p.  257. 

Evidence — Failure  to  Call  Witness — Creation  of  Inference. — Defendant 
failed  to  call  as  a  witness  a  boy,  who  had  been  on  the  seat  with  de- 
fendant's driver  when  the  latter  negligently  ran  over  the  plaintiff.  Held, 
such  failure  to  call  "a  stranger"  gave  rise  to  no  inference  whatever  that 
had  the  witness  been  called,  his  testimony  might  have  been  unfavorable 
to  the  defendant.  Reehil  v.  Fraas  (App.  Div.  1908)  40  N.  Y.  Law  Jour. 
No.  85. 

The  fact  of  failure  to  call  a  witness  is  not  evidence  itself.  Blackman 
v.  State  (1887)  78  Ga.  592.  Neither  does  it  create  a  presumption  of  law. 
Sugarman  v.  Bremel  (1902)  68  App.  Div.  377.  Such  failure  may,  how- 
ever, give  rise  to  a  presumption  of  fact,  viz.,  an  inference.  Harriman 
v.  Reading  &  Lowell  R.  R.  (1899)  173  Mass.  28.  In  this  sense,  it  simply 
becomes  one  of  the  collateral  facts  to  be  taken  into  consideration  by  the 
jury  in  weighing  the  value  of  the  evidence  actually  introduced.  The  limi- 
tation in  the  principal  case  that  no  inference  can  possibly  arise  where  the 
witness  is  "a  stranger"  apparently  rests  exclusively  on  Yula  v.  N.  Y.  & 
Queens  Co.  R.  R.  (1902)  39  Misc.  59,  but  see  contra,  Mitchell  v.  R.  R.  Co. 
(1894)  68  N.  H.  96,  117.  This  doctrine  arbitrarily  draws  the  line  on  "the 
disposition  of  the  witness  in  respect  to  the  parties  or  the  cause"  relying 
on  the  rule  requiring  a  party  to  vouch  for  the  character  of  his  witness. 
This  is  certainly  an  extension  of  the  well-settled  rule  that  where  "a 
friendly"  witness  is  also  in  possession  of  vital  facts  an  inference  arises. 
Milliman  v.  Rochester  R.  R.  Co.  (1896)  3  App.  Div.  109.  A  much  more 
logical  test  would  seem  to  be  "the  character  of  the  facts  withheld."  Rice 
v.  Commonwealth  (1883)  102  Pa.  St.  408;  Seward  v.  Garlin  (1861)  33 
Vt.  583,  592.  The  relation  in  which  the  person  not  called  stands  to  the 
party  may  strengthen  the  inference,  Whitney  v.  Ticonderoga  (1891)  127 
N.  Y.  40,  16  Cyc.  1062,  but  cannot  create  it.  Reynolds  v.  Sweetser  (i860) 
15  Gray  78.  Every  inference  is  a  deduction  from  the  facts  of  common  ex- 
perience. It  would  seem  that  the  fact  that  the  litigant  failed  to  produce 
such  a  witness  leads  more  logically  to  the  conclusion  that  it  was  from  fear 
of  weakening  his  case,  than  from  the  natural  hesitation  to  give  character 
to  "a  stranger."     The  dissenting  opinion  is  therefore  preferable. 

Evidence — Hearsay — Boundaries. — To  prove  the  boundary  of  his  land, 
adjoining  the  defendant  railroad's  right  of  way,  the  plaintiff  offered  in 
evidence  the  declarations  of  two  deceased  persons,  made  while  acting  as 
foremen  in  charge  of  the  defendant's  fences.  One  of  the  foremen,  at 
the  time  his  declaration  was  made,  was  the  owner  of  the  land  now  owned 
by  the  plaintiff.  Held,  evidence  of  the  declarations  of  both  foremen  was 
admissible.  Keefe  v.  Sullivan  County  R.  R.  (N.  H.  1908)  71  Atl.  379. 
See  Notes,  p.  255. 

Executors  and  Administrators — Privity  Between  Representatives  in 
Different  Jurisdictions. — A  Montana  administrator  of  the  deceased  was 
defeated  in  a  suit  to  establish  a  lien  arising  from  services  of  the  deceased 
as  attorney.  Held,  this  suit  was  no  bar  to  a  second  action  on  the  same 
claim  by  a  Massachusetts  administrator.  Ingersoll  v.  Coram  (1908)  29 
Sup.  Ct.  Rep.  92.     See  Notes,  p.  248. 

Extradition  and  Rendition — Habeas  Corpus — Arrest  Without  War- 
rant.— A  private  citizen  without  a  warranty  arrested  a  man  whom  he  de- 
clared guilty  of  a  felony  in  another  state.  Upon  his  testimony  a  warrant 
was  issued  under  which  the  accused  was  detained.  Semble,  in  habeas 
corpus  proceedings,  detention  under  such  warrant,  pending  requisition,  was 
lawful.     Commonzvealth  v.  Baer  (Pa.  1909)  66  Leg.  Int.  68 

An  executive  warrant  issued  in  one  state  on  requisition  by  another  state 
as  provided  by  the  Federal  law,  U.  S.  Const.  Art.  II  §  2;  U.   S.   R.   S., 
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§§  5278,  5279,  is  regarded  by  some  courts  as  conclusive  of  the  lawfulness 
of  the  dentention  in  the  first  state,  2  Moore,  Extradition,  §  634.  Other 
jurisdictions  declare  that  the  executive  warrant  may  be  impeached  by  the 
requisition,  Ex  parte  Hart  (1896)  63  Fed.  249;  People  v.  Brady  (1874)  56 
N.  Y.  182,  but  see  In  re  Roberts  (1885)  24  Fed.  132,  although  its  production 
cannot  be  compelled.  People  v.  Donohue  (1881)  84  N.  Y.  438.  Detention 
under  a  warrant  to  arrest  issuing  from  a  court  prior  to  requisition  is  also 
lawful  if  it  appears  that  the  warrant  is  based  upon  evidence  showing  prob- 
able guilt  of  a  felony.  Commonwealth  v.  Deacon  (1823)  10  S.  &  R.  125 
al  135;  Morrell  v.  Quarles  (i860)  35  Ala.  544.  The  matter,  however,  is 
generally  regulated  by  statute.  Upon  arrest  without  a  warrant  the  accused 
must  be  taken  before  a  court  to  determine  whether  he  may  be  held  under 
a  warrant  or  discharged.  '  Harris  v.  Louisville  N.  O.  &  T.  R.  Co.  ( 1888} 
35  Fed.  116.  Evidence  showing  probable  guilt  of  a  felony  appears  sufficient 
to  justify  such  a  warrant,  State  v.  Anderson  (S.  C.  1833)  !  Hill  327, 
Ex  parte  McKean  (1878)  3  Hughes  23;  but  see  In  the  Matter  of  Henry 
(1865)  29  How.  Pr.  185,  since  it  is  the  same  as  that  upon  which  a  warrant 
to  make  arrest  is  issued.  Since  detention  under  a  warrant  based  upon  such 
evidence  is  lawful,  Morrell  v.  Quarles,  supra,  it  would  seem  to  make  no 
difference  whether  it  is  issued  before  or  after  arrest.  The  principal  case, 
therefore,  appears  sound. 

Guardian  and  Ward — Status  of  a  Guardian  Ad  Litem. — The  plaintiff, 
an  infant,  sued  in  tort  by  a  guardian  ad  litem.  The  complaint  was  verified 
by  the  latter  as  a  party.  Held,  the  guardian  ad  litem  verifies  as  a  party. 
Phillips  v.  Portage  Transit  Co.   (Wis.   1908)    118  N.  W.  539. 

Although  at  common  law  an  infant  was  required  both  to  sue  and  be 
sued  by  guardian,  Clark  v.  Gilmanton  (1842)  12  N.  H.  515,  at  present 
in  most  states  an  infant  sues  by  next  friend,  Chudleigh  v.  R.  R.  (1893) 
51  111.  App.  491,  and  defends  by  guardian  ad  litem.  Wakefield  v.  Marr 
(1878)  65  Me.  341.  In  theory  both  are  appointed  by  the  court,  Miles  v. 
Boyden  (Mass.  1825)  3  Pick.  213,  though  in  general  any  responsible  per- 
son may  sue  as  next  friend  without  prior  appointment.  Klaus  v.  State 
(1877)  54  Miss.  44.  And  see  Guild  v.  Cranston  (Mass.  1851)  5  Cush. 
506.  Most  jurisdictions  still  require  the  actual  appointment  of  a  guardian 
ad  litem  for  an  infant  defendant,  Johnson  v.  Waterhouse  (1890)  152  Mass. 
585 ;  a  few  allow  the  general  guardian  to  defend  without  appointment. 
Pinchback  v.  Gray  (1883)  42  Ark.  222.  The  function  of  the  next  friend, 
or  guardian  ad  litem,  is  not  only  to  safeguard  the  infant's  interests,  Sin- 
clair v.  Sinclair  (1845)  13  M.  &  W.  639,  but  also  to  accept  service,  etc., 
from  the  opposite  party.  Clark  v.  Gilmanton,  supra.  His  exact  status  is 
at  present  anomalous.  In  most  respects  he  is  not  regarded  as  a  party, 
Tate  v.  Mott  (1887)  96  N.  C.  19,  and  therefore  his  pleadings  cannot  be 
used  as  evidence  against  the  infant,  Stephenson  v.  Stephenson  (N.  Y. 
1837)  6  Paige  353,  he  cannot  waive  any  of  the  infant's  substantial  rights, 
Isaacs  v.  Boyd  (Ala.  1837)  5  Port  388;  and  consanguinity  of  the  judge 
is  not  a  bar  to  the  suit.  Bryant  v.  Livermore  (1874)  20  Minn.  313  at  340. 
For  practical  reasons,  however,  he  is,  in  most  jurisdictions,  considered  as 
a  party  for  such  purposes  as  service  of  papers  and  verification.  Turner 
v.  Cook  (1871)  36  Ind.  129;  Clay  v.  Baker  (N.  Y.  1886)  41  Hun.  58. 

Husband  and  Wife — Void  Marriage — Annulment. — A  husband  having 
contracted  a  marriage,  knowing  it  to  be  invalid  because  a  former  wife 
was  alive  at  the  time,  sought  to  have  the  marriage  annulled.  Held,  two 
judges  dissenting,  under  statutes,  the  court  had  discretion  to  invoke  the 
equitable  doctrine  of  "clean  hands,"  so  as  to  bar  the  plaintiff  from  a 
decree  in  his  favor.  Berry  v.  Berry  (App.  Div.  1909)  40  N.  Y.  L.  J.  No.  93. 
As  no  courts  in  this  country  have  succeeded  to  the  jurisdiction  of  the 
ecclesiastical  courts,  most  states  hold  that  divorce  and  annulment  pro- 
ceedings are  purely  statutory.  Kelley  v.  Kelley  (1894)  161  Mass.  in; 
but  see  Rooney  v.  Rooney  (1896)  54  N.  J.  Eq.  231.  Where  a  statute 
gives    either    party   the    right    to    sue    for    annulment    the   question    arises 
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whether  the  statute  is  mandatory,  see  Appleton  v.  Barber  (N.  Y.  1868)  51 
Barb.  270,  giving  either  party  the  absolute  right  to  sue;  or  whether  such 
right  is  subject  to  the  restrictions  imposed  by  equity.  If  mandatory,  the 
court  has  no  discretion,  otherwise  it  has  the  option  of  invoking  either 
equitable  or  ecclesiastical  doctrines.  The  courts  have  adopted  ecclesiasti- 
cal practices  when  called  upon  to  imply  such  incidental  powers  indispens- 
able to  the  proper  exercise  of  the  court's  functions.  Higgins  v.  Sharp 
(1900)  164  N.  Y.  4.  But  this  has  not  been  followed  to  the  extent  of 
adopting  jurisdiction  in  cases  of  canonical  disability  not  provided  for  by 
statute.  Anon.  (1873)  24  N.  J.  Eq.  19.  On  the  other  hand,  Equity  courts 
will,  of  their  own  inherent  jurisdiction,  annul  a  marriage  contract  on 
grounds  for  which  they  annul  contracts  generally,  i.  e.,  fraud  or  insanity. 
Waymire  v.  Jetmore  (1872)  22  Oh.  St.  271;  Clark  v.  Fields  (1841)  13  Vt. 
460.  Consequently  the  court  may,  there,  enforce  the  "clean  hands"  maxim. 
S.  v.  Murphy  (1844)  6  Ala.  765.  But  in  cases  of  marriage,  void  as  biga- 
mous, it  would  seem  preferable  to  follow  the  ecclesiastical  courts,  which 
refuse  to  apply  the  doctrine  of  "clean  hands."  Miles  v.  Chilton  (1849) 
1  Rob.  Ec.  684;  Andrew  v.  Ross  (1888)  14  P.  D.  15.  The  refusal  to 
annul  a  void  marriage  in  no  way  validates  it,  and  as  in  annulment  pro- 
ceedings the  state  is  an  interested  party,  it  would  seem  more  advisable 
to  punish  the  offender  by  a  criminal  prosecution,  than  to  refuse  to  render 
a  decree  which  is  at  best  but  declaratory. 

Insurance — Breach  of  Warranty — Waiver  and  Estoppel. — An  insur- 
ance company,  with  knowledge  of  the  breach  of  other  conditions,  denied 
liability  on  the  ground  of  the  breach  of  only  one  condition.  The  breach 
of  conditions  not  previously  relied  upon  were  set  up  in  defense  to  an 
action  on  the  policy.  Held,  the  reliance  upon  the  breach  of  only  one 
condition  constituted  a  waiver  of  the  others.  Farmers  All.  Ins.  Co.  v. 
Ferguson  (Kan.  1908)  98  Pac.  231.     See  Notes,  p.  251. 

Interpleaded — Privity — Independent  Liability. — A  trustee  bound  by  con- 
tract to  administer  stock  for  the  stockholders,  filed  a  bill  in  equity,  to 
which  he  made  the  stockholders  and  adverse  claimants  of  the  stock  de- 
fendants, praying  to  be  relieved  of  the  trust.  Held,  because  of  the  plaintiff's 
independent  contract  relation  with  the  stockholders,  and  the  lack  of  privity 
between  the  stockholders  and  the  other  defendants,  the  bill  was  not 
technically  a  bill  of  interpleader.  Moore  Co.  v.  Savings  and  Trust  Co. 
(1908)  31  D.  C.  App.  Cas.  452.    See  Notes,  p.  252. 

Interstate  Commerce — Commission's  Powers  Narrowly  Construed. — 
The  Interstate  Commerce  Commission  conducted  of  its  own  motion  an 
investigation  in  regard  to  the  methods  of  certain  combinations  of  carriers, 
not  merely  to  discover  any  facts  tending  to  defeat  the  purposes  of  the  Inter- 
state Commerce  Act,  but  to  aid  it  in  recommending  any  additional  legisla- 
tion to  Congress.  During  the  investigation  the  appellant,  being  subpoenaed, 
appeared  but  refused  to  answer  certain  questions.  Held,  three  judges  dis- 
senting, the  Interstate  Commerce  Act  did  not  authorize  the  Commission  to 
invoke  the  aid  of  the  courts  to  compel  testimony  in  such  investigations. 
Harriman  v.  /.  C.  C.   (1008)  29  Sup.  Ct.  Rep.  115. 

Since  the  Commission  is  neither  an  administrative,  judicial,  or  legislative 
body,  but  exercises  functions  distinctively  inherent  in  each,  Judson,  Inter- 
state Commerce  §  278;  /.  C.  C.  v.  Brimson  (1894)  154  U.  S.  447;  §  15  Act 
of  June  29,  1906,  its  powers  cannot  be  ascertained  by  the  application  of 
principles  governing  any  one  of  these  classes  of  bodies,  but  depend  solely 
upon  the  provisions  of  the  Interstate  Commerce  Act.  Since  these  are  very 
extensive,  the  Act  has  been  interpreted  closely,  and  the  implication  of 
powers  generally  denied.  Accordingly,  §  16  of  the  Act  was  construed  to 
give  the  Commission  no  power  to  make  reparation  for  past  damages,  Mac- 
loon  v.  C.  &  N.  W.  Ry.  Co.  (1892)  5  I.  C.  C.  R.  84.  92.  ct  seq,  until  the 
Amendment  of  March  2,  1889.  The  Commission's  inability  to  compel  self- 
incriminatory  testimony  under  §  12,  Counselman  v.  Hitchcock    (1892)    142 
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U.  S.  547,  was  remedied  by  the  Amendment  of  February  n,  1893,  and  §  12 
gave  the  Commission  no  power  to  fix  a  maximum  rate,  /.  C.  C.  v.  Railway 
Co.  (1897)  167  U.  S.  479,  until  amended  on  June  29,  1906.  The  decision 
of  the  principal  case,  restricting  the  Commission's  powers,  further  exem- 
plifies the  policy  of  narrow  construction  of  the  Act,  without  involving  the 
constitutionality  of  broader  powers,  were  they  conferred. 

Interstate  Commerce — Injunction  to  Restrain  Proposed  Schedule  of 
Rates. — The  defendant  carriers  filed  with  the  Interstate  Commerce  Com- 
mission a  schedule  of  rates  to  go  into  effect  November  1,  1907.  On 
October  1,  1907,  the  complainant  shippers  applied  to  the  Circuit  Court  for 
an  injunction  to  restrain  the  collection  of  such  rates  pending  the  determina- 
tion of  their  reasonableness  by  the  Interstate  Commerce  Commission. 
Held,  Ross,  J.,  dissenting,  the  court  had  jurisdiction  to  grant  the  injunction. 
Union  Pac.  R.  Co.  et  al  v.  Oregon  &  Washington  Lumber  Mf'rs  Ass'n 
(1908)    165  Fed.   13. 

Prior  to  the  enactment  of  the  Interstate  Commerce  Act,  a  Federal 
court  had  jurisdiction  to  enjoin  unreasonable  charges  and  discriminations 
by  common  carriers.  Tift  v.  Southern  Ry.  Co.  (1903)  123  Fed.  789  at 
7Q3~95-  While  §§  9  and  22  of  the  Act  preserve  all  legal  remedies,  the 
Federal  Supreme  Court  in  Texas  and  Pac.  Ry.  v.  Abilene  Cotton  Oil  Co. 
(1907)  204  U.  S.  426  has  declared  that  the  right  to  a  common  law  action 
for  damages  resulting  from  an  alleged  unreasonable  rate  prior  to  action 
by  the  Commission  is  not  preserved,  since  such  a  remedy  would  be  incon- 
sistent with  the  object  of  the  Act  and  the  powers  given  the  Commission 
under  the  Act.  For  the  same  reasons  it  has  been  held  that  a  Federal 
court  has  no  jurisdiction  to  issue  an  injunction  pending  action  on  an 
established  rate  by  the  Commission.  Great  Northern  Ry.  Co.  v.  Kalispell 
Lumber  Co.  (1908)  165  Fed.  25;  Potlatch  Lumber  Co.  v.  Spokane  Falls  & 
N.  Ry.  Co.  (1907)  157  Fed.  588.  The  principal  case,  however,  would  not 
seem  inconsistent  with  the  Act,  M.  C.  Kiser  Co.  v.  Central  of  Georgia  Ry. 
Co.  (1907)  158  Fed.  193;  dicta  Southern  Ry.  v.  Tift  (1907)  206  U.  S.  428 
at  437,  nor  with  the  powers  of  the  Commission,  since  the  rate  enjoined 
was  not  in  effect  under  the  provisions  of  the  Act,  and  so  could  not  be 
acted  upon  by  the  Commission.  Jewett  Bros.  &  Jewett  v.  C.  M.  &  St.  P. 
Ry.  Co.  (1907)  156  Fed.  160.  While  the  Commission  can  only  pass  upon 
rates  in  effect,  Jewett  Bros.  &  Jewett  v.  C.  M.  &  St.  P.  Ry.  Co.,  supra, 
its  action  is  not  forever  prevented  by  enjoining  the  establishment  of  pro- 
posed rates,  for  the  injunction  is,  in  effect,  conditioned  upon  the  initiation 
of  proceedings  before  the  Commission  to  pass  upon  the  reasonableness  of 
the  established  rates.  Macon  Grocery  Co.  et  al  v.  Atlantic  C.  L.  R-  Co. 
et  al  (1008)   163  Fed.  738. 

Landlord  and  Tenant — Assignment  of  Term — Release  of  Lessee. — A 
lessee  assigned  his  term.  Held,  the  acts  of  the  lessor  in  collecting  rent 
from  the  assignee  and  requesting  him  to  repair  the  premises  did  not  release 
the  lessee  from  liability  for  rent.     Hooks  v.  Bailey    (Va.   1908)    62  S.   E. 

1054- 

Unless  the  obligation  of  the  lessee  to  pay  rent  rests  merely  on  the 
implied  promise  from  use  and  occupation  of  the  land,  Lodge  v.  White 
(1876)  30  Oh.  St.  569,  he  is  not  released  from  this  duty  by  assignment  of 
his  term,  even  with  the  assent  of  the  lessor.  Ghegan  v.  Young  (1854) 
23  Pa.  St.  18;  House  v.  Burr  (N.  Y.  1857)  24  Barb.  525.  To  release  the 
lessee  from  his  express  engagement  there  must  be  a  mutual  agreement. 
Burnham  v.  Hubbard  (1870)  36  Conn.  529,  or  acts  from  which  an  intention 
to  discharge  him  is  clearly  shown,  Way  v.  Reed  (Mass.  1863)  6  Allen  364, 
369,  e.  g.  a  contract  to  sell  the  property  to  the  assignee,  O'Dougherty  v. 
Remington  (N.  Y.  1876)  7  Hun.  514,  or  an  agreement  upon  new  terms 
with  the  undertenant.  Fifty  Associates  v.  Grace  (1878)  125  Mass.  161. 
Mere  acceptance  of  the  rent  from  the  assignee  does  not  show  such  an  in- 
tention, Harris  v.  Heackman  (1883)  62  Iowa  411;  Decker  v.  Hartshorn 
(1897)   60  N.  J.  L.  548,  since  the  landlord  has  two  separate  rights  to  the 
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rent.  Lhvight  v.  Mudge  (Mass.  1858)  12  Gray  23,  one  against  the  lessee 
on  his  express  engagement  and  the  other  against  the  assignee  on  the 
obligation  to  pay  rent  which  runs  with  the  land.  Walton  v.  Stafford 
(1897)  14  App.  Div.  310.  The  acceptance  of  rent  from  the  assignee  or  even 
recovery  against  him  does  not,  therefore,  affect  the  lessor's  right  against 
the  lessee  beyond  the  satisfaction  so  received.  Seare  v.  Caldwell  (1879) 
127  Mass.  242.  Similarly,  if  the  lessee  has  a  duty  to  repair,  since  the  ob- 
ligation runs  with  the  land,  Lehmaier  v.  Jones  (1905)  100  App.  Div.  495, 
a  request  to  the  assignee  to  repair  docs  not  discharge  the  lessee.  When, 
as  in  the  principal  case,  this  obligation  rests  on  the  landlord,  the  request 
to  the  assignee  is  even  less  significant. 

Landlord  and  Tenant — Elevators — Independent  Contractors. — The  em- 
ployee of  a  tenant  of  an  office  building  was  injured  by  the  negligence  of 
the  elevator  operator.  The  elevator  service  was  under  the  control  of  an 
independent  company  under  contract  with  the  landlord.  Held,  two  judges 
dissenting,  the  landlord  was  liable  for  the  negligence  of  the  independent 
contractor's  servant.     Sciocari  v.  Asch   (1908)   113  N.  Y.  Supp.  446. 

When  an  elevator  of  an  apartment  house  or  office  building  is  under 
the  exclusive  control  of  the  landlord  he  is  under  a  duty  to  maintain  and 
operate  it  in  a  careful  manner.  Some  courts  define  his  liability  as  that 
of  a  common  carrier.  Mitchell  v.  Marker  (1894)  62  Fed.  139;  Southern 
B.  &  L.  Ass'n  v.  Laws  on  (1896)  97  Tenn.  367.  Others  declare  that  his 
duty,  resting  only  on  the  implied  invitation  to  use,  cf.  9  Columbia  Law 
Review  85,  is  discharged  by  the  exercise  of  reasonable  care.  Griffen  v. 
Manice  (1901)  166  N.  Y.  188;  Gibson  v.  International  Trust  Co.  (1900) 
177  Mass.  100.  Under  either  theory,  the  duty  extends  to  all  persons  right- 
fully upon  the  premises,  Ellis  v.  Waldron  (1896)  19  R.  I.  369;  Stewart  v. 
Harvard  College  (1866)  12  Allen  58;  O' Sullivan  v.  Norwood  (1887)  14 
Daly  286,  and  a  special  contract  with  the  tenant  cannot  affect  his  servant's 
or  visitor's  right  against  the  landlord.  Springer  v.  Ford  (1901)  189  111. 
430;  Griffen  v.  Manice,  supra;  cf.  Hutchinson,  Carriers,  §§  1017,  1018.  If 
the  landlord's  liability  is  that  of  a  common  carrier,  he  cannot  relieve  him- 
self of  responsibility  by  delegating  performance  to  another.  Barrow  Steam- 
ship Co.  v.  Kane  (1898)  88  Fed.  197.  This  would  also  seem  to  be  the 
result  where  the  duty  is  only  that  of  reasonable  care,  for  where  a  person 
is  under  a  duty  the  performance  of  which  is  from  its  very  character  a 
nuisance  or  dangerous  to  others,  he  cannot  cast  that  burden  upon  another. 
Sulzbacher  v.  Dickie  (1876)  6  Daly  469;  Brennen  v.  Ellis  (1893)  70  Hun. 
472;  Prescott  v.  LeConte  (1903)  83  App.  Div.  482,  aff'd  178  N.  Y.  585; 
and  see  Trustees  of  Canandaigua  v.  Foster  (1898)  156  N.  Y.  354.'  Adopting 
either  theory  of  the  extent  of  the  landlord's  liability,  therefore,  the  prin- 
cipal  case  appears   sound. 

Negligence — Intersecting  Railroads — Duty  of  One  Road  to  Persons 
Rightfully  on  Trains  of  the  Other. — The  plaintiff,  accompanying  stock, 
rode  on  top  of  the  stock  cars  after  the  caboose  was  cut  off.  The  engine 
of  defendant,  an  intersecting  carrier,  carelessly  approached  the  crossing. 
A  collision  appeared  imminent,  the  plaintiff  jumped  and  was  injured.  Held, 
though  the  defendant  was  negligent  to  the  other  carrier,  it  could  not 
reasonably  anticipate  plaintiff's  presence  and  owed  him  no  duty.  Richmond 
v.  Ry.   (Mo.  1908)    113  S.  W.  708. 

If  a  highway  crosses  a  track,  the  railroad  must  exercise  due  care,  and 
is  liable  to  those  rightfully  crossing  for  injuries  resulting  from  lack  of 
ordinary  care,  Continental  Co.  v.  Stead  (1877)  95  U.  S.  161;  Rafferty  v. 
Ry.  (N.  J.  1901)  21  Am.  &  Eng.  Ry.  C.  (n.  s.)  778.  At  the  intersection 
of  the  two  railroads  each  carrier  owes  a  similar  duty  to  run  its  trains 
with  ordinary  care,  not  only  to  the  other  carrier  but  also  to  those  right- 
fully upon  the  other  trains.  Albert  v.  Szveet  (1889)  116  N.  Y.  364;  Ry.  v. 
Stover  (1892)  51  Fed.  649;  Elliott,  Railroads.  1132.  The  plaintiff  had  a 
drover's  pass  which  entitled  him  to  ride  as  a  passenger  on  the  stock  train. 
Elliott,  Railroads,   1605.     After  all  the  passenger  equipment  had  been  cut 
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off,  the  plaintiff  rightfully  rode  on  top  of  the  train,  with  the  consent  of 
the  trainmen,  and  could  not  have  been  held  contributorily  negligent,  if 
injured  by  his  own  carrier.  Ry.  v.  Horst  (1876)  93  U.  S.  298;  Tibby  v. 
Ry.  (1884)  82  Mo.  292.  Accordingly,  it  is  immaterial  whether  the  de- 
fendant's engineer  could  reasonably  have  anticipated  the  plaintiff's  presence 
either  on  top  of  the  train  or  in  any  other  place  so  long  as  the  plaintiff  had 
a  right  to  be  there.  The  plaintiff  was  put  in  a  perilous  position  by  the 
defendant's  negligence  and  was  not  contributorily  negligent  in  jumping. 
Jones  v.  Boyce  (1816)  1  Stark  493;  Twonley  v.  Ry.  (1877)  69  N.  Y.  158. 
The  decision  is  to  be  regretted. 

Pleading  and  Practice — Non-Resident  Witness— Immunity  from  Ser- 
vice of  Civil  Process. — Defendant  a  non-resident  came  into  this  state 
with  the  double  purpose  of  serving  as  a  witness  and  attending  private 
business.  Held,  E.  J.  Bartlett,  J.,  dissenting,  the  witness  in  such  circum- 
stances was  not  privileged  from  service  of  summons  and  subsequent  be- 
havior might  be  used  as  evidencing  his  original  intention.  Finucane  v. 
Warner  (1909)  40  N.  Y.  Law  Jour.  No.  107. 

In  many  states  there  are  statutes  prohibiting  the  civil  arrest  of  parties 
attending  court  as  witnesses.  N.  Y.  Code  Civ.  Proc.  §  860.  These  enact- 
ments secure  not  so  much  the  privilege  of  the  individual  as  the  court's 
freedom  from  interference.  Cooper  v.  IVyman  (1898)  122  N.  C.  84.  Such 
statutes  are  supplementary  to  the  common  law  immunity  of  non-resident 
witnesses  from  service  of  civil  process,  including  arrest.  Matthews  v. 
Tufts  (1882)  87  N.  Y.  568.  This  latter  immunity,  although  its  object  is 
also  the  furtherance  of  justice  by  means  of  procuring  all  available  evidence, 
is  primarily  a  personal  privilege  which,  may  be  waived.  Smith  v.  Jones 
(1884)  76  Me.  138.  While  the  arrest  under  the  Statute  is  void,  Sebring  v. 
Stryker  (1894)  10  Misc.  289;  and  an  action  lies  against  the  officer  making 
the  arrest ;  N.  Y.  Code  Civ.  Proc.  §  863 ;  service  under  the  common  law 
immunity  is  at  most  voidable,  Watson  v.  Judge  (1879)  40  Mich.  729,  and 
the  officer  is  not  so  liable.  Fletcher  v.  Baxter  (Vt.  1827)  2  Aik.  224. 
Again,  the  common  law  privilege  will  not  be  invoked  to  shield  one  whose 
primary  intention  in  coming  into  the  jurisdiction  is  other  than  to  testify. 
Persse  v.  Persse  (1856)  5  H.  of  L.  C.  671.  The  presumption  is  that  the 
service  is  valid,  and  the  party  claiming  the  privilege  must  overcome  it  by 
affirmative  proof.  Day  v.  Harris  (1891)  14  N.  Y.  Supp.  3.  The  process, 
it  is  true,  must  be  either  valid  or  voidable  at  the  time  of  the  service :  not 
valid  or  void  as  claimed  by  Bartlett,  J.  Though  the  witness's  behavior 
subsequent  to  process  cannot  affect  its  validity  if  the  service  was  originally 
voidable,  evidence  of  such  conduct  would  seem  admissible  as  reflecting  the 
original    intention   of  the   witness. 

Public  Service  Companies— Reasonable  Rate  of  Return. — The  plaintiff 
sued  to  restrain  the  enforcement  of  a  rate  ordinance  as  being  confiscatory. 
Held,  since  the  rates  established  will  yield  four  per  cent,  dividends  and 
two  per  cent,  for  a  contingent  fund,  the  ordinance  is  not  unconstitutional. 
Mayor  et  al  v.  Knoxville  Water  Co.  (1909)  29  Sup.  Ct.  Rep.  148. 

While  it  has  been  held  that  a  rate  is  not  unreasonable  which  yields 
the  company  some  return.  C.  &  N.  W.  Ry.  Co.  v.  Dey  (1888)  35  Fed. 
866,  878;  cf.  Dow  v.  Beidelman  (1888)  125  U.  S.  68o,  the  better  rule,  now 
well  established,  is  that  the  rate  must  yield  such  dividends  as  will  be 
reasonable  and  full  compensation,  not  on  the  capital  stock,  Covington  etc. 
Co.  v.  Sandford  (1896)  164  U.  S.  578,  but  on  the  property  of  the  company 
devoted  to  the  public  use.  Smyth  v.  Ames  (1898)  169  U.  S.  466,  544. 
While  this  rule  creates  as  many  difficulties  as  it  settles,  see  8  Columbia 
Law  Review  266,  it  seems  impossible  to  lay  down  a  more  definite  criterion, 
as  the  question  must  always  be  one  of  fact  depending  on  the  circumstances 
of  the  particular  case.  The  decisions  adopting  the  interest  rate  fixed  by 
usury  laws  as  the  standard  of  reasonableness,  Pa.  R.  R.  Co.  v.  Phila. 
County  (1908)  220  Pa.  St.  100,  115;  Cent,  of  Ga.  Ry.  Co.  v.  R.  R.  Com.  of 
Ala.   (1908)    161  Fed.  925,  992,  seem  questionable,  as  this  rate  is  based  on 
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other  considerations  and  is  at  best  merely  evidence  of  reasonableness.  See 
Consol.  Gas  Co.  v.  City  of  N.  Y.  (1007)  157  Fed.  849,  870.  On  the  other 
hand,  the  generally  accepted  test,  adopted  in  the  principal  case,  that  the 
rate  of  interest  to  be  reasonable  must  be  not  less  than  that  prevailing  in 
similar  investments  in  the  same  locality,  Willcox  et  al  v.  Ccnsol.  Gas  Co. 
(1909)  29  Sup.  Ct.  Rep.  192,  would  be  difficult  of  application  in  a  community 
where  all  like  enterprises  were  earning  a  similarly  unreasonable  return, 
and  has  the  further  disadvantage  of  making  the  constitutionality  of  the 
statute  vary  with  changes  in  the  current  rate  of  interest.  The  latter  dif- 
ficulty, it  is  submitted,  may  be  in  some  measure  avoided  by  taking  as  the 
test  the  average  rather  than  the  current  rate  of  interest. 

Real  Property — Right  of  Entry. — Plaintiff  leased  to  A,  reserving  a  right 
of  entry  for  condition  broken.  Defendant  acquired  a  fee  in  part  of  the 
land  under  compulsory  sale  and  lease  of  balance  by  assignment  of  A. 
Plaintiff  sued  to  recover  possession  for  breach  of  the  condition.  Held, 
severance  of  the  reversion,  having  been  by  act  of  law,  did  not  destroy 
right  of  entry.  Piggott  v.  Middlesex  County  Council  (1908)  77  L.  J.  Ch. 
813. 

Though  a  right  of  entry  has  been  regarded  both  as  an  estate,  Austin 
v.  Parish  (Mass.  1838)  21  Pick.  215,  and  as  a  chose  in  action,  Sexton  v. 
Chicago  etc.  Co.  (1889)  129  111.  318,  it  is  properly  merely  a  personal  right, 
originally  reserved  to  facilitate  the  enforcement  of  feudal  obligations,  Co. 
l.itt.  201a,  to  exercise  an  option  of  enforcing  a  forfeiture  for  the  breach 
of  a  condition.  See  9  Columbia  Law  Review  170.  The  right,  being  per- 
sonal, cannot  be  assigned,  Rice  v.  R.  R.  Co.  (Mass.  1866)  12  Allen  141,  nor 
devised,  Southard  v.  C.  R.  R.  Co.  (1865)  26  N.  J.  L.  13;  contra,  Hayden  v. 
Stoughton  (Mass.  1827)  5  Pick.  528,  and  passes  to  the  grantor's  heir  by  rep- 
resentation rather  than  by  descent.  Upington  v.  Corrigan  (1896)  151 
N.  Y.  143.  Being  essentially  entire,  it  cannot  be  apportioned — as  by  a 
severance  of  the  reversion.  Co.  Litt.  215a;  Tinkham  v.  Erie  Ry.  Co. 
(N.  Y.  1866)  53  Barb.  393.  It  follows  from  the  nature  of  the  right  as  an 
option,  that  it  is  lost  by  a  license  of  the  breach  of  the  condition.  Dumpor's 
Case  (1603)  4  Co.  119b.  It  is  likewise  destroyed  by  an  attempted  assign- 
ment. Hooper  v.  Cummings  (1858)  45  Me.  359;  Rice  v.  R.  R.  Co.  supra. 
This  result,  while  supportable  on  grounds  of  estoppel,  Rice  v.  R.  R.  Co. 
supra,  may,  it  is  submitted,  be  better  regarded  simply  as  a  penalty.  Under 
modern  statutes,  see  Hoyt  v.  Ketcham  (1886)  54  Conn.  60,  the  right  may 
be  assigned  and  apportioned,  and  even  at  common  law  the  latter  seems  to 
have  been  true  where  the  apportionment  was  by  act  of  law  or  by  the  act 
and  wrong  of  the  lessee:  Dumpor's  Case,  supra:  apportionability  thus  de- 
pending on  whether  the  severance  was  the  voluntary  or  involuntary  act  of 
the  grantor.  Winter's  Case  0573)  3  Dyer  308b.  The  principal  case  is  to 
be  sustained  as  coming  within  this  exception. 

Real,  Property — Rule  Against  Perpetuities. — A  will  created  a  trust  in 
favor  of  forty-two  annuitants  for  "as  long  a  period  as  legally  possible." 
Held,  as  the  testator  must  have  intended  to  limit  the  duration  of  the 
trust  to  twenty-one  years  after  the  death  of  the  last  annuitant,  the  lives  of 
the  annuitants  may  be  taken  as  the  measuring  lives  and  the  trust  sustained. 
Fitchie  v.  Brozvn   (1908)   29   Sup.   Ct.   Rep.   106. 

Under  the  Rule  against  Perpetuities,  the  lives  by  which  the  vesting  of 
a  future  estate  is  postponed  must  be  definitely  designated,  see  Re  Moore 
L.  R.  (1901)  1  Ch.  936,  though  they  need  not  be  those  of  beneficiaries,  and 
may  be  unlimited  in  number,  Thellusson  v.  Woodford  (1708)  4  Ves.  227; 
s.  c.  (1805)  11  Ves.  112;  Cadewell  v.  Palmer  (1833)  1  CI.  &  F.  372,  so  long 
as  the  dropping  of  the  last  is  ascertainable.  Gray,  Rule  Perp.  (2d  Ed.) 
§  217.  But  the  rule  being  one  of  law  and  not  one  of  interpretation  is  to 
be  applied  only  after  the  intention  of  the  testator  has  been  ascertained 
from  the  construction  of  the  instrument)  Speakman  v.  Speakman  (1850) 
8  Hare  180;  Pearks  v.  Moseley   (1880)   L.  R.  5  App.  Cas.  714,  such  con- 
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struction,  of  course,  being  in  favor  of  the  validity  of  the  will.  DuBois  v. 
Ray  (1866)  35  N.  Y.  162.  It  follows  that  courts  will  struggle  to  effectuate 
the  instrument  by  seizing  on  any,  though  slight,  indication  therein  of  an 
intended  designation  of  measuring  lives.  Pownall  v.  Graham  (1863)  33 
Beav.  242.  While  the  enforcement  of  agreements  in  very  general  terms 
is  often  refused,  Davies  v.  Davies  (1886)  L.  R  36  Ch.  Div.  359,  yet  by 
analogy  to  cases  sustaining  gifts  of  personal  property  "as  far  as  the  rules 
of  law  and  equity  will  permit,"  Gray,  Rule  Perp.  §§  363-367,  it  would  appear 
that  a  declaration  of  trust  "as  long  as  legally  possible"  is  not  necessarily 
invalid  for  uncertainity,  though  no  measuring  lives  be  explicitly  specified, 
if  from  a  proper  interpretation  of  the  whole  instrument,  the  lives  in- 
tended are  ascertainable.  On  this  ground  the  principal  case  may  be 
sustained,  though  the  finding  of  intention  is  certainly  a  liberal  one. 

Sales — Warranty — Non-Negotiable  Notes. — The  indorsee  of  non-nego- 
tiable notes  given  a  vendor,  for  machinery  sold  with  a  warranty,  declaring 
upon  the  notes  as  negotiable,  sued,  to  judgment,  the  maker,  who  interposed 
no  defense.  To  this  judgment  as  an  item  of  the  vendee's  damage  the 
vendor  objected,  when  subsequently  sued  upon  the  warranty  because  of  the 
vendee's  failure  to  interpose  his  defence  of  non-negotiability.  Held,  for  the 
plaintiff.     Delaney  v.  The  Gt.  South  Bend  Co.   (Kan.  1908)  98  Pac.  781. 

In  civil  suits  avoidable  damages  unreasonably  suffered  are  not  con- 
sidered legal  damage,  Sedgwick,  Damages  (8th  Ed.)  §§  201,  202.  But  pay- 
ment of  obligations  induced  by  fraud  constitutes  an  item  of  damage  in  a 
subsequent  suit  by  the  defrauded  person,  even  though  he  failed  to  defend 
against  a  suit  upon  the  obligation.  Whitney  v.  Allaire  (N.  Y.  1874)  4 
Denio  554.  And  payment  of  notes  given  for  the  purchase  price  in  a  sale  of 
goods  with  warranty  may  be  recovered  in  a  subsequent  suit  upon  the  war- 
ranty, Giltnore  v.  Williams  (1894)  162  Mass.  351,  although,  in  such  cases, 
the  payment  may  be  evidence  of  a  waiver  of  the  breach  of  warranty. 
Aultman  v.  Wheeler  (1878)  49  la.  649  and  see  Johnson  et  al  v.  Roy  (1901) 
112  Fed.  256.  Seemingly,  the  case  would  be  no  different  where  the  pay- 
ment has  been  made  to  the  obligee's  assignee,  as  settlement  by  the  assignee 
is  binding  upon  the  assignor.  Zimmerman  v.  Zimmerman  (1883)  15  111. 
84;  Dade  v.  Herbert  (U.  S.  1802)  1  Cranch  Cir.  Ct.  85.  The  transfer  by 
indorsement  of  non-negotiable  notes  operates,  with  reference  to  the 
obligor's  liability,  as  such  an  assignment,  Merchants  Bank  v.  Gregg  (1895) 
107  Mich.  146,  even  where  a  suit  upon  the  notes,  as  negotiable,  has  failed. 
Wells  v.  Moore  (1872)  49  Mo.  299.  Accordingly,  the  result  in  the  prin- 
cipal case  is  sound. 

Transfer  Tax — Appointment  of  Estates  Already  Vested  in  Appointee. 
— By  will,  which  took  effect  before  the  enactment  of  the  Transfer  Tax  Law, 
an  estate  was  devised  to  the  appellant  on  default  of  appointment  by  a  prior 
devisee.  The  latter  appointed  by  will  to  the  appellant  who  refused  to 
accept  the  appointment  but  claimed  to  take  under  the  first  will.  The  estate 
was  taxed  by  order  of  the  Surrogate.  Held,  Houghton,  J.,  dissenting,  the 
older  should  be  reversed.    In  re  Haggerty  (1908)   112  N.  Y.  Supp.  1017. 

The  clause  of  the  transfer  tax  law  which  provides  that  the  failure  to 
exercise  a  power  of  appointment  subjects  the  property  to  a  tax  in  the  same 
manner  as  if  the  donee  of  the  power  had  devised  it,  is  inoperative,  for  such 
tax  is  not  a  tax  upon  the  property  transferred  but  upon  the  right  of  suc- 
cession thereto.  Matter  of  Lansing  (1005)  182  N.  Y.  238.  Nor  can  re- 
mainders which  vested  previous  to  the  enactment  of  the  statute  be  assessed. 
Matter  of  Pell  (1902)  171  N.  Y.  48.  And  though  it  has  never  been  decided 
the  cases  indicate  that  the  same  rule  would  be  applied  to  contingent  re- 
mainders. Matter  of  Vanderbilt  (1902)  172  N.  Y.  69,  73  (semble)  ;  Matter 
of  Lansing,  supra,  (semble).  In  the  principal  case  the  appellant's  re- 
mainder was  vested.  N.  Y.  Real  Prop.  Law  §  30.  The  transfer  of  an 
estate  through  an  appointment  under  a  power  may  be  properly  taxed 
though  the  tax  law  was  enacted  subsequently  to  the  creation  of  the  power. 


276  COLUMBIA  LAW  REVIEW. 

Matter  of  Vanderbilt  (1900)  50  A.  D.  246,  163  N.  Y.  597.  But  acceptance 
is  necessary  to  give  the  appointment  effect,  and  a  fortiori,  the  appointment 
of  that  estate  which  the  appointee  would  have  received  in  default  of  ap- 
pointment is  a  nullity,  if  not  accepted.  Matter  of  Lansing,  supra.  But  if 
it  is  necessary  to  resort  to  the  will  by  which  the  appointment  is  made, 
before  title  to  the  property  can  be  established,  the  appointment  is  effectual. 
Matter  of  Delaney  (1903)  176  N.  Y.  486;  Matter  of  Dows  (1901)  167  N.  Y. 
227.  The  appellant,  however,  claimed  only  the  estate  already  vested  in  her, 
and  therefore  the  principal  case  appears  sound. 

Trusts — Duty  of  Trustee  to  Convey — Statute  of  Uses. — Land  was  con- 
veyed to  a  trustee  to  collect  and  pay  rents  to  the  separate  use  of  a  married 
woman  during  her  life,  and  to  convey  to  her  appointee  by  will.  It  was  in 
terms  provided  that  at  the  death  of  the  beneficiary  the  trust  should  cease 
and  the  land  belong,  in  default  of  appointment,  to  her  heirs.  Held,  three 
judges  dissenting,  assuming  that  no  appointment  was  made  by  her  will, 
the  Statute  of  Uses  did  not  vest  title  in  the  heirs,  but  a  conveyance  by  the 
trustee  would  be  necessary.  McFall  v.  Kirkpatrick  (111.  1908)  86  N.  E.  139. 
The  continuation  of  a  trust  depends  upon  the  powers  and  duties  of  the 
trustee.  When  those  duties  have  been  entirely  performed  the  trust  is 
terminated  and  the  Statute  of  Uses  passes  title  to  the  beneficiaries.  Bacon's 
App.  (1868)  57  Pa.  St.  504.  If,  however,  the  only  remaining  duty  is  to 
convey  the  estate  to  the  beneficiary  there  is  a  conflict  of  authority  as  to 
such  termination  of  the  trust.  In  England  and  the  majority  of  the  Ameri- 
can states  the  single  duty  to  convey  will  support  title  in  the  trustee.  Mott 
v.  Buxton  (1802)  7  Ves.  Jr.  201;  Dakin  v.  Savage  (1898)  172  Mass.  23; 
Martling  v.  Martling  (1896)  55  N.  J.  Eq.  771;  contra,  Adams  v.  Guerard 
(i860)  29  Ga.  651;  Mitchell  v.  Mitchell  (1858)  35  Miss.  108.  On  principle 
the  question  is  whether  the  conveyance  is  regarded  as  an  essential  duty  of 
the  trust.  Thus  the  trust  is  executed  if  the  trustee's  duties  are  prescribed 
and  no  ultimate  conveyance  is  expressly  or  impliedly  directed.  Reeves, 
Real  Prop.  462.  It  is  equally  clear  that  an  express  direction  to  convey  must 
be  complied  with  before  the  statute  can  operate,  though  in  a  proper  case 
such  conveyance  may  be  presumed.  England  v.  Slade  (1792)  4  T.  R.  682. 
In  New  York,  when  an  active  trust  becomes  passive,  the  legal  estate  at 
once  passes  to  the  beneficiary,  though  a  conveyance  which  has  been  ex- 
pressly directed  has  not  been  conveyed.  Matter  of  Brown  (1897)  154 
N.  Y.  313;  Ring  v.  McCoun  (1851)  10  N.  Y.  268.  In  the  jurisdiction  of 
the  principal  case  the  question  was  confused,  (cf.  Kirkland  v.  Cox  (1880) 
94  111.  400,  with  Moll  v.  Gardner  (1905)  214  111.  248),  and  probably  has  not 
been  set  at  rest.  Upon  the  principle  suggested  it  would  seem  that  the 
minority  opinion  is  right  in  contending  that  no  conveyance  was  necessary 
as  none   was  contemplated. 

Vendor  and  Purchaser — Vendor's  Implied  Lien. — Plaintiff,  the  trans- 
feree of  a  purchase  money  note,  sought  to  have  a  vendor's  lien  established 
on  the  land,  title  to  which  the  vendor  retained.  Held,  the  right  to  the 
lien  passed  with  the  note  as  an  incident  of  the  debt.  State  Bank  v.  Brown 
(la.  1909)    119  N.  W.  81.     See  Notes,  p.  261. 

Waters  and  Watercourses — Public  Right  of  Fowling. — The  plaintiff 
claimed  a  public  right  of  fowling  on  a  navigable  arm  of  Lake  Michigan 
and  sought  to  enjoin  the  defendant,  who  under  claim  of  exclusive  right 
had  repeatedly  sent  its  servants  to  row  among  plaintiff's  decoys  and 
frighten  away  the  game.  Held,  that  an  injunction  would  issue.  Ainsworth 
v.  Munoskong  Hunting  &  Fishing  Club   (Mich.   1908)    116  N.  W.  992. 

Upon  the  point  involved  there  is  little  direct  authority.  Though  the 
public  right  of  fowling  has  been  denied  in  England,  Fitshardringe  v. 
Purcell  (1908)  77  L.  J.  Rep.  529,  that  conclusion  does  not  necessarily 
follow  in  America  where  the  courts  hold  broader  views  concerning  public 
rights  in  navigable  waters.  9  Columbia  Law  Review  174.  Further,  the 
right  was  there  denied  because  not  mentioned  in  the  authorities.     In  an 
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early  American  case  the  right  is  spoken  of  as  common  to  all  by  the  civil 
law,  the  common  law,  and  the  law  of  nature.  Arnold  v.  Mundy  (1821) 
6  N.  J.  L.  1  at  93.  It  does  not  coexist  with  the  right  of  navigation  where 
the  soil  under  the  water  is  owned  privately.  Sterling  v.  Jackson  (1888)  69 
Mich.  488.  But  where  the  state  owns  the  soil  the  right  is  in  the  public. 
Nee-pee-nauk  Club  v.  Wilson  (1897)  96  Wis.  291.  Interference  with  the 
common  right  of  fishery  has  been  enjoined  at  the  suit  of  an  individual, 
Morris  v.  Graham  (1897)  16  Wash.  343,  as  has  also  interference  with 
the  common  right  to  pass  along  the  shore  to  bathe.  Barnes  v.  Midland 
R.  R.  Terminal  Co.  (N.  Y.  1908)  85  N.  E.  1093.  From  these  considerations 
it  seems  that  the  plaintiff  was  entitled  to  the  relief  granted. 

Wild  Animals — Liability  of  Owner — Intervention  of  a  Third  Party. — 
The  defendant  owned  a  dog  which  he  knew  was  vicious.  A  third  party 
set  the  dog  onto  the  plaintiff  who  was  bitten.  Held,  Kennedy,  L.  J.,  dis- 
senting, the  owner  of  the  dog  was  bound  at  his  peril  to  keep  it  secure. 
Baker  v.  Snell   (1908)   99  L.  T.  753. 

In  England  from  an  early  time  one  who  knowingly  kept  a  vicious 
dog  was  'bound  at  his  peril  to  keep  it  secure.  1  Hale  C.  P.  430;  Smith  v. 
Pelah  (1747)  2  Str.  1264;  May  v.  Burdett  (1846)  9  Q.  B.  101 ;  Pollock, 
Torts,  S  Ed.,  469.  The  duty  being  absolute,  the  owner  was  not  freed 
from  liability  by  the  interventing  act  of  a  stranger.  Dixon  v.  Bell  (1816) 
5  M.  &  S.  108;  Clark  v.  Chambers  (1878)  19  Eng.  R.  C.  28.  In  the  United 
States  courts  differ.  A  number  have  followed  the  English  rule  of  absolute 
liability.  Muller  v.  McKesson  (1878)  73  N.  Y.  195;  Ahlstrand  v.  Bishop 
(1899)  88  111.  App.  424.  Some  have  considered  vicious  animals  nuisances 
per  se,  while  others  have  based  the  liability  on  the  ground  that  keeping 
such  an  animal  after  notice  is  in  itself  wilful  negligence.  Jones  v.  Carey 
(Del.  1891)  9  Houst.  214;  8  Columbia  Law  Review  224.  The  liability  is 
that  of  an  insurer,  and  the  owner  does  not  escape  it  by  the  intervention 
of  an  agency  over  which  he  has  no  control.  Cleat  ham  v.  Shearer  (Tenn. 
1851)  1  Swan  234;  Chicago  etc.  Co.  v.  Glass  (1889)  34  111.  App.  364.  See 
Kleebauer  v.  Fuse  Co.  (1902)  138  Cal.  497.  Other  American  courts  have 
held  that  proof  of  the  viciousness,  and  of  the  owner's  knowledge,  are 
prima  facie  evidence  of  negligence,  which  apparently  may  be  rebutted. 
Hayes  v.  Smith  (1900)  62  Oh.  St.  161.  A  few  other  courts  have  ex- 
pressly refused  to  follow  the  English  rule  and  hold  the  owner  liable  only 
where  negligence  is  affirmatively  proved.  DeGray  v.  Murray  (1903)  69 
N.  J.  L.  458;  Worthen  v.  Love  (1888)  62  Vt.  285.  In  these  latter  states 
the  ruling  of  the  main  case  is  doubtful,  but  it  appears  sound  in  a  majority 
of  American  jurisdictions  and  in  England,  where  it  was  decided. 

Wills — Implied  Gifts — Gifts  Over  on  Failure  of  Children. — A  testatrix 
devised  and  bequeathed  all  her  property  to  her  son  for  life,  but  should  he 
die  without  children  to  her  nearest  relatives.  Held,  three  judges  dissenting, 
that  there  was  no  gift  by  implication  to  the  children  under  the  circumstances. 
Bond  v.  Moore   (111.  1908)   86  N.  E.  386.     See  Notes,  p.  259. 

Wills — Legacy — Executors  and  Residuary  Legatees. — A  testator  left  all 
his  property,  charged  with  a  legacy  in  favor  of  the  widow  and  younger 
sons,  to  his  elder  sons,  the  executors,  who  some  years  later  mortgaged  the 
property  to  secure  their  own  debts  to  a  creditor  who  made  no  inquiry  as  to 
title.  Held,  the  claim  of  the  legatees  must  prevail.  Bank  of  Bombay  v. 
Suleman  Somji  (1908)  8  Calcutta  Law  Jour.  345. 

Though  third  parties  must  in  many  respects  consider  executors  as  abso- 
lute owners  of  the  testator's  assets,  Whale  v.  Booth  (1792)  4  T.  R.  625(a), 
such  representatives  are  in  equity  merely  trustees  for  the  performance  of 
wills.  Hill  v.  Simpson  (1802)  7  Ves.  152.  While  it  was  generally  recog- 
nized in  theory  that  the  third  party's  rights  should  be  determined  on  the 
principal  of  bona  fide  purchaser,  transferees  and  mortgagees  for  considera- 
tion were  protected  at  least  against  the  creditors  of  the  testator  without 
regard   to   notice,   Nugent  v.    Gilford    (1738)    1    Atk.   463;    Taner  v.   Ivie 
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(1752)  2  Ves.  Sr.  466,  especially  if  the  executor  was  also  the  residuary 
legatee,  Graham  v.  Drummond  (1896)  1  Ch.  968;  Scott  v.  Tyler  (1788)  2 
Dick.  712,  unless  there  was  some  notice  other  than  the  nature  of  the  trans- 
action, Taylor  v.  Hawkins  (1803)  8  Ves.  209,  or  merely  an  equity  was  ob- 
tained, In  re  Morgan  (1881)  L.  R.  18  Ch.  D.  93,  or  the  executor  still  had 
recourse  to  the  property,  Noble  v.  Brett  (1858)  24  Beav.  499,  legatees  being 
distinguished  from  creditors  on  the  ground  of  a  specific  lien  in  the  former. 
Mead  v.  Lord  Orrery  (1745)  3  Atk.  235.  The  accident  that  the  executor  is 
also  residuary  legatee  should  make  no  difference.  In  re  Queale's  Estate 
(1886)  17  L.  R.  Ir.  361.  He  acquires  full  title  only  when  all  debts,  charges 
and  legacies  are  paid.  Matter  of  Mullon  (1895)  *45  N.  Y.  98.  Where 
the  executor  deals  with  the  assets  for  his  private  purposes,  the  nature  of 
the  transaction  should  be  considered  notice.  Haynes  v.  Forshaw  (1853) 
11  Hare  93.  The  real  test  is  whether  one  dealing  with  him  can  be  charged 
with  fraud  in  concerting  a  devastavit.  Roper's  Law  of  Legacies  (2nd.  Am. 
Ed.)  452.  Under  such  a  rule  it  would  seem  that  a  creditor  guilty  of 
laches  would  be  denied  relief,  while  the  transferee  must  always  be  bound 
by  charges,  such  as  legacies  in  the  will.  Cf.  Hill  v.  Simpson,  supra.  The 
principal  case  is  sound  as  there  was  notice.  Patnam  v.  Harland  (1881) 
L.  R.  17  Ch.  D.  353- 
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Water  Rights  in  the  Western  States.    By  Samuel  E.  Weil,  2d  Ed. 
San   Francisco:    Bancroft-Whitney  Co.     1908.     pp.   lxvii,  974. 

The  second  edition  of  Mr.  Weil's  excellent  book  has  now,  as  the  re- 
sult of  the  revision  and  expansion  to  which  the  work  has  been  subjected, 
reached  such  a  state  of  completeness  that  it  may,  for  purposes  of  review, 
be  treated  as  a  new  work.  All  the  characteristic  features  of  the  old  edi- 
tion— the  careful  historical  review  of  the  doctrine  of  appropriation,  the 
exhaustive  analysis  of  the  whole  subject  of  water  rights  on  both  sides 
of  the  Atlantic,  the  full  and  discriminating  discussion  of  cases — have  been 
retained  in  the  new  edition;  but,  along  with  a  general  amplification  of  the 
work  and  the  restatement  of  some  of  its  doctrines  in  the  light  of  later 
cases,  there  is  much  new  matter  of  value,  not  only  to  the  professional 
student  of  law  but  to  that  large  and  growing  body  of  citizens  who  are 
interested  in  the  problem  of  the  reclamation  of  the  arid  lands  of  the 
West.  Of  especial  interest  in  this  connection  are  Chapters  V  and  VI  of 
Part  V,  dealing  respectively  with  National  Irrigation  and  Water  Users' 
Associations.  The  former  of  these  is  based  on  circulars  issued  by  the 
Department  of  the  Interior  and  sets  forth  in  detail  the  procedure  contem- 
plated by  the  National  Reclamation  Act  of  June  17,  1902  (32  Stats,  at 
Large,  388),  and  the  latter,  prepared  by  Mr.  Morris  Bien,  Supervising 
Engineer  of  the  United  States  Reclamation  Service,  is  a  valuable  ex- 
position of  the  methods  by  which  effect  is  given  to  the  Act.  Also  of 
interest  to  a  wider  audience  than  that  to  which  the  book  is  primarily  ad- 
dressed is  the  information  (pp.  725-731)  that  the  course  of  judicial 
decision  with  reference  to  the  doctrine  of  appropria  i>r  in  the  arid 
regions  .is  viewed  with  disapprobation  by  the  President  of  the  United 
States  as  well  as  by  many  hydraulic  engineers  and  that  systematic  efforts 
are  being  made  to  bring  about  a  more  uniform  policy  with  respect  to  water 
rights   in   those    regions   by   legislation. 

Of  the  body  of  the  book  little  need  be  said  except  that  it  contains 
upon  the  whole  a  very  complete  as  well  as  accurate  statement  of  the  law 
of  water  rights  in  this  country.  Being  intended  primarily  for  Western 
consumption  it  is  naturally  written  from  the  Western  point  of  view. 
Accordingly,  the  law  of  appropriation  is  treated  before  the  common  law 
doctrines  of  riparian  rights,  percolating  waters,  etc.  Of  the  relative 
importance  of  these  doctrines  in  the  arid  regions  it  does  not  become  an 
Eastern  reviewer  to  speak  with  confidence,  but  neither  the  apportion- 
ment of  space  to  the  several  topics  by  our  author  nor  his  exposition  of 
the  extent  to  which  the  common  law  doctrines  obtain  in  most  of  the  far 
Western  States  (Sees.  22,  23)  disclose  a  sufficient  reason  for  reversing 
the  usual  order  of  treatment.  The  arrangement  adopted  is  further  open 
to  the  objection  that  it  involves  a  great  deal  of  unnecessary  repetition. 
The  doctrine  of  appropriation  is,  properly  enough,  dealt  with  as  a  result 
of  the  peculiar  conditions  prevailing  in  California  and  other  Western 
States,  and  these  doctrines  and  conditions  are  compared  and  contrasted  with 
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those  of  the  older  civilization,  and  thus  the  principal  rules  of  the 
common  law  relating  to  water  rights  are  outlined  and  commented  on  at 
considerable  length  in  the  early  part  of  the  book,  only  to  be  restated 
and  elaborated  in  the  part  of  the  work  particularly  appropriated  to 
them.  Indeed,  it  may  be  said,  that  overelaboration  and  repetition  are  the 
principal  faults  of  the  book.  It  is  believed  that  it  could  by  suitable 
condensation  and  rearrangement  of  its  material,  without  impairing  its 
value,    be    reduced    one-fourth    in    volume. 

The  further  criticism  may  be  ventured  that  in  his  identification  of 
the  English  and  American  law  of  riparian  rights  the  author  goes  too  far 
in  placing  the  former  as  well  as  the  latter  on  the  basis  of  reasonable 
user.  It  is  submitted  that,  with  the  doubtful  exception  of  the  doctrine 
of  "natural  user"  (Sees.  268,  295),  the  English  authorities  lend  no 
support  to  the  view  that  a  material  interference  with  a  water-course, 
resulting  in  actual  damage  to  a  riparian  proprietor,  can  be  justified 
by  the  plea  that  defendant's  use  was  reasonable  and  proper;  nor  does  the 
state  of  the  authorities  in  this  country  support  the  author's  sweeping 
statement  that  such  is  the  general  American  rule.  The  discussion  of  the 
law  of  underground  waters  (Sees.  352-382)  leaves  little  to  be  desired. 
Its  analysis  of  the  English  cases  is  sound  and  its  exposition  of  the 
modern  American  doctrine  of  reasonable  use  of  percolating  waters, 
founded  on  Forbell  v.  City  of  New  York  (1900),  164  N.  Y.  522,  and  Katz 
v.  Walkinshaw  (1903)  141  Cal.  116,  is,  notwithstanding  a  certain  diffuse- 
ntss  of  treatment,  thorough  and  commendable.  That  the  two  great  lights 
in  the  author's  firmament  are  two  California  cases — Lux  v.  Haggin  (1886) 
69  Cal.  255,  and  Katz  v.  Walkinshaw,  supra — does  not  render  the  book  less 
valuable  to  those  for  whom  it  is  intended. 

Probate  Reports  Annotated.  Edited  by  William  Lawrence  Clark. 
New  York:  Baker,  Voorhis  &  Co.     1908.     Vol.  XII.  pp.  xxiv,  807. 

The  plan  of  this  series,  as  stated  by  the  publishers,  is  to  give,  in 
about  one  volume  a  year,  recent  important  decisions  of  the  highest 
courts  of  the  different  states,  and  of  the  Federal  courts,  upon  matters  of 
which  probate  and  surrogate's  courts  have  jurisdiction,  or  involving 
questions  of  probate  law  and  practice ;  each  volume  to  contain  approxi- 
mately one  hundred  cases  given  in  full,  together  with  exhaustive  notes 
upon  the  questions  decided  in  a  number  of  the  most  representative  of 
these  cases;  and,  in  addition,  memoranda,  in  digest  form,  of  such  im- 
portant recent  decisions  as  are  not  presented  in  full. 

Considering  the  recent  improvement  in  digesting  cases,  and  the  fact 
that  the  best  digests,  by  the  issue  of  annual  volumes,  present  a  full 
summary  of  the  decisions  within  a  very  short  period  after  they  are  made; 
and  the  further  fact  that  unofficial  publications,  such  as  those  issued 
by  the  West  Publishing  Company,  enable  practicing  lawyers  to  become 
acquainted  with  decisions  of  the  courts  within  a  few  days  after  their 
rendition,  the  first  impression  would  be  that  there  is  at  present,  little 
necessity  for  any  series  of  reports  of  the  general  character  of  the  one 
under  review.  It  is  probable  that  for  lawyers  practicing  in  large  cities 
and  having  access  to  the  well-equipped  libraries  to  be  found  therein,  the 
usefulness  of  such  a  series,  even  as  a  time-saving  device,  is  questionable. 
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The  great  majority  of  lawyers,  however,  are  not  in  a  situation  to  take 
advantage  of  these  large  libraries,  and  it  is  evident  that  to  this  majority, 
such  a  series,  if  properly  edited,  is  of  great  value,  not  merely  as  a  means 
of  economizing  time,  but  also  as  affording  opportunity  to  study  care- 
fully the  full  text  of  decisions,  instead  of  a  mere  digest  thereof. 

Of  course  the  value  of  any  such  series  depends  on  the  soundness  of 
judgment  of  the  editor  in  selecting  the  cases,  and  the  ability  and  thorough- 
ness manifested  in  the  preparation  of  the  notes,  and  a  careful  examination 
of  Volume  XII  of  the  Probate  Reports  indicates  that  Mr.  Clark  is  well 
qualified  for  this  work,  and  that  he  has  performed  the  same  with  care 
and  fidelity.  Most  of  the  cases  are  important  and  well  chosen  and  the 
notes  appended  are  exhaustive  and  accurate.  Special  mention  should 
be  made  of  the  following  notes:  "Joint  and  Mutual  Wills"  (page  63), 
"When  Legacies  are  Charged  on  Land"  (page  101),  "Revocation  or  Setting 
Aside  of  Probate  of  Will"  (page  218),  and  "Wills;  Construction;  Sub- 
stituting 'And'  for  'Or'  and  Vice  Versa"  (page  540).  in  connection  with 
the  case  of  Travis  et  al.  v.  Reinhardt  (1906)  205  U.  S.  423.  The  value 
of  the  notes  is  enhanced  by  cross-references  to  notes  in  preceding  volumes 
of  this  series. 

In  addition  to  the  cases  reported  in  full,  the  volume  contains  about 
forty  pages  of  "Memoranda  of  Other  Recent  Decisions,"  and  the  Index  of 
Notes   and   General   Index  makes   the  contents  readily  available. 

If  we  were  inclined  to  be  critical  it  could  be  suggested  that  there 
might  be  a  somewhat  more  systematic  arrangement  of  the  cases ;  that 
some  of  the  statements  in  the  notes  are  not  as  carefully  worded  as  they 
should  be,  and  are,  therefore,  a  trifling  misleading;  that  the  General 
Index  might  be  improved;  and  that  a  fine  opportunity  for  an  exhaustive 
note  on  the  doctrine  of  "Incorporation  by  Reference"  was  afforded  and 
neglected  in  connection  with  the  case  of  Hathaway  et  al.  v.  Smith  (1007) 
79  Conn.  506  (p.  339).  But  these  defects  and  others  that  might  be 
pointed  out  are  really  unimportant  as  compared  with  the  general  merits 
of  the  volume. 

Martin's  Mining  Law  and  Land  Office  Procedure  with  Statutes 
and  Forms.  By  Theodore  Martin.  San  Francisco:  Bender-Moss  Com- 
pany.    1908.  pp.  lxiv,  980. 

In  his  preface  to  the  work  the  author  says:  "No  effort  has  been  made 
to  make  the  work  a  treatise,  but  rather  to  state  the  law  and  tell  where 
it  can  be  found."  An  examination  of  the  work  shows  that  the  author 
held  to  his  plan  of  treatment  of  the  subject.  In  the  absence  of  Mr. 
Lindley's  scientific  work,  and  Morrison's  practical  handbooks,  revised  and 
kept  up  to  date  almost  yearly,  we  could  well  hail  with  delight  a  treatise 
such  as  this  and  consider  it  a  godsend  to  the  busy  practitioner.  It  is 
well  edited,  and  of  convenient  size,  besides  being  planned,  both  from  the 
point  of  view  of  general  arrangement  and  index,  to  meet  the  needs  of 
the  busy  man. 

But  to  merely  "state  the  law"  or  even  attempt  to  do  so,  without  indi- 
cating the  various  side  issues  that  may  be  involved  in  the  general  rules 
as  laid  down,  renders  the  work  somewhat  unsatisfactory.  Though  the 
fundamental   principles   of   mining   law    are   pretty   well   established,    there 
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are  many  questions  that  still  remain  open,  and  worthy  of  careful  scientific 
treatment,  and  we  hardly  feel  that  a  new  work  is  justified  unless  it  aims 
in  some  degree  to  add  something  new  to  this  very  interesting  subject 
For  example,  on  p.  15s,  the  statement  is  made  that  the  original  locator  of 
a  claim  can  re-locate  after  an  abandonment.  This  statement  is  un- 
doubtedly true,  and  yet  this  very  question  has  raised  some  controversy 
among  the  text  writers  as,  for  example,  to  what  extent  a  re-location 
would  be  evidence  of  fraud.  If  Mr.  Snyder's  contention  is  correct,  namely, 
that  it  would  be  conclusive  evidence  of  fraud,  then  it  would  seem  that 
there  could  be  no  re-location  by  an  original  locator.  Again,  on  p.  191 
the  statement  is  made  that  a  tunnel  claimant  need  not  adverse  the  applica- 
tion for  patent  for  a  lode  not  yet  discovered  in  the  line  of  the  tunnel, 
which,  however,  may  be  cut  by  the  tunnel.  While  this  proposition  is 
undoubtedly  the  law  today,  some  discussion  of  the  matter  was  perhaps 
due  the  advocates  of  the  contrary  proposition.  Again,  on  p.  235,  para- 
graph 322,  the  author  discusses  the  proposition  of  following  the  vein  on  its 
dip  into  adjoining  agricultural  land.  He  cites  one  case  which  holds 
against  the  lode  claimant.  He  then  briefly  concludes  the  paragraph :  "We 
think  the  more  modern  and  advanced  position,  and  a  position  more  in  har- 
mony with  present  conditions,  would  be  to  hold  that  the  owner  of  a 
valid  mining  claim  having  the  apex  of  a  lode  within  his  boundary  lines, 
should  be  permitted  to  follow  it  on  its  dip  into  the  adjoining  ground  if 
the  latter  ground  is  held  as  agricultural  land."  No  reasons  are  given 
whatever  for  this  position.  Here  was  an  opportunity  to  make  a  very 
valuable  contribution  to  the  discussion  of  the  fundamental  principle  under- 
lying the  law  of  mining  in  the  West.  To  justify  his  conclusion,  he 
would,  it  seems  to  us,  be  compelled  to  the  position  that  the  senior  agri- 
cultural patentee  took  his  patent  subject  to  an  existing  system  of  law 
with  reference  to  the  rights  of  prospectors  for  minerals  on  the  public 
domain.  The  agricultural  patentee's  position  would  be  analogous  to 
that  of  a  man  patenting  land  through  which  a  stream  of  water  runs, 
prior  to  any  appropriation  of  the  water  of  the  stream.  In  such  cases  we 
believe  that  the  senior  patentee  would  take  his  land  subject  to  an  existing 
system  of  law  governing  the  right  of  the  lode  claimant  and  appropriation 
of  water  respectively.  Examples  such  as  these  might  be  multiplied  and 
while  they  indicate  that  the  author  held  to  his  position  of  making  the 
book  a  mere  resume  of  the  law,  we  believe  that  it  is  in  this  very  aspect 
that  his  method  of  treatment  is  most  open  to  criticism. 

Certain  features  of  the  work  deserve  special  commendation.  On  pp. 
186  et  seq.,  there  is  an  admirable  discussion  of  "protest"  and  "adverse," 
and  the  distinction  between  them,  that  other  writers  seem  to  have  ignored, 
is  clearly  defined.  Also,  on  p.  272,  the  discussion  of  town  sites  is  very 
valuable  from  the  practical  standpoint.  The  compilation  of  Statutes  and 
Forms  is  very  useful,  but  in  a  short  time  becomes  obsolete,  and  unless 
kept  up  to  date  by  subsequent  revision,  the  later  edition  of  such  works 
as  Morrison's  will  replace  this.  As  we  stated  above,  though  we  commend 
the  general  execution  of  the  work,  we  do  not  feel  that  there  was  any  seri- 
ously-felt want  for  a  book  planned  as  this  was. 
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The  Mystery  of  the  Pinckney  Draught.  By  Charles  C.  Nott.  New 
York:   The  Century  Co.     1908.  pp.  334. 

It  may  fairly  be  assumed  that  many  reasonably  conversant  with  our 
constitutional  history,  have  never  heard  of  the  Pinckney  Draught.  It 
seems  advisable,  therefore,  to  state  the  problem  that  this  book  seeks  to 
solve.  Charles  Pinckney,  of  South  Carolina,  presented  to  the  Convention 
a  draught  of  a  constitution.  This  draught  was  submitted  to  the  Com- 
mittee of  Detail,  appointed  to  draw  up  a  scheme  of  government  in  accord 
with  the  results  of  the  debates  in  the  Convention.  When  the  papers  of 
the  Convention  were  opened,  it  was  discovered  that  the  Pinckney  Draught 
was  not  among  them.  In  1818,  at  the  request  of  John  Quincy  Adams,  the 
Secretary  of  State,  Pinckney  furnished  the  Department  with  a  copy  of  the 
Draught.  This  closely  resembled  the  printed  copy  of  the  report  of  the 
Committee  of  Detail.  Madison,  without  giving  facts,  discredited  this 
copy.  Jared  Sparks,  in  writing  to  Madison  in  1831,  tersely  stated  the 
case  thus : 

"I  think  any  person  examining  the  two — would  pronounce  the  Com- 
mittee's Report  to  be  a  copy  of  the  Draught,  with  amendments . 

"If  this  conclusion  be  not  sound,  it  will  follow  that  Mr.  Pinckney 
sketched  his  Draught  from  the  Committee's  Report,  and  in  so  artful  a 
manner  as  to  make  it  seem  the  original ."     Quoted,  p.  150. 

Our  author  considers  the  meager  evidence  carefully.  He  then  criti- 
cises it  from  the  standpoint  of  a  trained  jurist  and  concludes  that  Madi- 
son's opinion  was  unwarranted  by  the  facts.     Accordingly,  he  writes : 

"For  more  than  70  years,  Pinckney  has  been  a  condemned  and  mis- 
represented man,  ana  what  is  strange,  though  not  inexplicable,  his  dis- 
grace was  primarily  caused  by  the  indispensable  work  which  he  unself- 
ishly   performed    for    his    country    without    honor    and    without    reward." 

P.  254. 

The  subject  is  primarily  of  but  antiquarian  interest.  But  as  an  ex- 
ample of  scientific  criticism  of  historical  sources,  the  work  is  excellent. 
And  a  careful  reading  of  it  leaves  one  with  a  better  appreciation  of  the 
conditions  that  surrounded,  and  of  the  spirit  that  pervaded,  the  Con- 
stitutional Convention. 
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NATURE  OF  STOCKHOLDERS'  INDIVIDUAL 
LIABILITY    FOR  CORPORATION   DEBTS. 

The  result  reached  in  the  case  of  Risdon  Iron  &  Locomotive 
Works  v.  Fumess,1  decided  by  the  English  courts  about  three 
years  ago,  has  received  the  approval  of  able  commentators  in 
several  of  the  law  reviews,  American  as  well  as  foreign ;-  and,  so 
far  as  the  observation  of  the  present  writer  goes,  there  has  been 
no  expression  of  disagreement.  It  is  to  be  observed,  however, 
that  these  writers  do  not  profess  to  give  more  than  a  very  brief 
review  of  the  English  case  referred  to;  and,  furthermore,  it  may 
be  doubted  whether  there  is  to  be  found  in  any  of  the  text-books 
a  careful  analysis  of  the  specific  problem  of  the  case  or  an  adequate 
discussion  of  the  principles  concerned.  Yet  the  precise  questions 
presented,  involving  as  they  do,  the  intrinsic  nature  of  the  liability 
of  stockholders  and  the  fundamental  conceptions'  of  the  whole 
subject  of  foreign  corporations  and  their  control,  are  of  compelling 
theoretical  interest  and  great  practical  importance.  Moreover 
there  are,  in  the  opinion  of  the  writer,  certain  considerations  and 
authorities3  that  suggest  the  possibility  of  a  conclusion  opposite  to 
that  reached  by  the  English  Courts.  For  these  reasons  he  ventures 
to  present  his  own  views  at  some  length. 

The  facts  of  the  case  before  us  are  these:  The  defendant,  a 
subject  and  resident  of  England,  was  a  shareholder  in  the  Copper 
King,  Limited,  a  joint-stock  company  registered  under  the  Com- 
panies Acts,  1862-1898.    By  its  "Memorandum  of  Association"  the 

JL.  R.  [1905]  1  K.  B.  304,  before  Kennedy,  J.;  affirmed  L.  R.  [1906] 
1  K.  B.  49,  by  the  Court  of  Appeal,  Collins,  M.R.,  Romer  and  Mathew, 
LJJ. 

:6  Columbia  Law  Rev.  45 ;  18  Green  Bag,  105 ;  18  Harvard  Law  Rev. 
452 ;  21  Law  Quart.  Rev.  105 ;  22  Id.  122 ;  1  Zeitschrift  fur  Volkerrecht  und 
Bundesstaatsrecht,  101,  107.  The  decision  is,  without  discussion,  cited  as 
law  in  Westlake,  Priv.  Internat.  Law  (4th  ed.,  1905)  365;  Dicey,  Conflict 
of  Laws   (2nd  ed.,  1908)  470. 

8Notably  Pinney  v.  Nelson    (1901)    183  U.   S.   144. 
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liability  of  the  shareholders  was  to  be  "limited  by  shares,"  4  and 
its  principal  object  was  to  acquire,  work,  and  deal  in  various  sorts 
of  mines  and  mining  privileges  "in  the  United  States  of  America, 
Australasia  and  elsewhere,  *  *  *  to  carry  out  all  or  any  of  the 
foregoing  objects  in  any  part  of  the  world,"  and  "to  do  all  such 
other  things  as  are  incidental  or  conducive  to  the  attainment  of 
the  above  objects."  By  the  "Articles  of  Association"  the  directors 
were  empowered  "to  do  all  such  other  things,  and  take  such  steps 
as  may  now  or  at  any  time  become  necessary  so  as  to  comply  with 
any  statutory  enactment,  rule,  or  regulation  in  any  country,  colony 
or  place  where  the  Company  may  carry  on  business.  *  *  *  "5 
A  copy  of  the  Memorandum  and  the  Articles  of  Association  was 
filed  with  the  Secretary  of  State  of  the  State  of  California  in 
May,  1901,  this  being  done  pursuant  to  the  requirements  of  the 
laws  of  that  State.6  The  Copper  King,  Limited,  in  accordance 
with  the  authorization  contained  in  the  Memorandum  and  Arti- 
cles, acquired  and  operated  certain  mines  in  California,  and  for 
the  purpose  of  working  those  mines,  by  a  contract  made  and  to  be 
performed  in  California,  purchased  on  credit  certain  machinery 
from  the  plaintiff,  a  California  corporation.  The  debt  thus  in- 
curred not  having  been  paid,  and  the  Copper  King,  Limited,  hav- 
ing become  insolvent,  the  plaintiff  brought  an  action  in  an  English 
court  to  enforce  the  defendant's  alleged  proportional,  individual 
liability  arising  under  the  laws  of  California.7     Mr.  Justice  Ken- 

4By  the  English  Companies  Acts,   1862-1908,  it  is  provided  as  follows : 

"38.  In  the  event  of  a  company  formed  under  this  Act  being  wound  up, 
every  present  and  past  member  of  such  company  shall  be  liable  to  con- 
tribution to  the  assets  of  the  company  to  an  amount  sufficient  for  the  pay- 
ment of  the  debts  and  liabilities  of  the  company.     *     *     * 

"4.  In  the  case  of  a  company  limited  by  shares  no  contribution  shall  be 
required  from  any  member  exceeding  the  amount,  if  any,  unpaid  on  the 
shares  in  respect  to  which  he  is  liable  as  a  present  or  past  member."  See 
Buckley,  Joint-Stock  Companies  (8th  ed.,  1902)   158. 

5The  italics  employed  in  setting  forth  these  extracts  from  the  Memor- 
andum and  Articles  of  Association  of  the  Copper  King,  Limited,  are  those 
of  the  writer.  It  may  also  be  stated  here,  once  for  all,  that  the  same  is 
true  as  regards  all  italics  used  in  quotations  from  judicial  opinions,  text- 
books, or  legislative  enactments. 

6Act  of  March  8,  1901  (since  the  year  1905  incorporated  in  Cal.  Civ. 
Code   as   sections  408-410). 

7Cal.  Const..  Art.  XII.,  section  15 :  "No  corporation  organized  outside 
the  limits  of  this  State  shall  be  allowed  to  transact  business  within  this 
State  on  more  favorable  conditions  than  are  prescribed  by  law  to  similar 
corporations  organized  under  the  laws  of  this  State." 

Cal.  Const.,  Art.  XII.,  section  3 :  "Each  stockholder  of  a  corporation 
or  joint-stock  association  shall  be  individually  and  personally  liable  for  such 
proportion  of  all  its  debts  and  liabilities  contracted  or  incurred  during 
the  time  he  was  a  stockholder,  as  the  amount  of  stock  or  shares  owned 
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nedy  held,  as  a  matter  of  law,  that  the  plaintiff  was  not  entitled 
to  recover,  and  this  decision  was  affirmed  by  the  Court  of  Appeal. 
The  questions  of  most  immediate  interest  suggested  by  the  facts 
of  this  case  are  those  relating  to  the  conflict  of  laws.  Any  ade- 
quate discussion  of  these  questions,  however,  would  necessarily  be 
difficult,  if  not  impossible,  unless  it  were  preceded  by  a  careful 
consideration  of  the  intrinsic  nature  of  stockholders'  liability 
whether  "corporate"  or  "individual."  If  it  be  possible  to  reach 
some  common  understanding  as  to  this  important  preliminary 
matter,  viewed  entirely  apart  from  any  preconceptions  or  prejudices 
derived  from  the  conflict  of  laws,  then,  and  then  only,  it  would 
seem,  can  there  be  any  hope  of  agreement  upon  those  questions 
that  are  of  primary  interest  to  us.  Accordingly  it  is  proposed  to 
treat  the  subject  in  two  parts:  I.  The  nature  of  the  individual 
liability  of  stockholders  to  the  creditors  of  the  corporation ;  II.  The 
individual  liability  of  stockholders  in  relation  to  the  conflict  of  laws. 
The  first  part  is  presented  in  this  article ;  the  second  is  reserved 
for  another  article  soon  to  appear  in  the  pages  of  this  Review.8 


There  are  various  modes  by  which,  under  the  law,  a  man  may 
enjoy  the  benefits  of  property  or  engage  in  business  transactions 
with  others, — being  subject  in  all  cases,  of  course,  to  corresponding 
burdens  or  duties.  A  few  familiar  examples  may  not  be  out  of 
place :  An  individual,  X,  may  in  person  contract  with  A ;  or,  like- 
wise in  person,  he  may  with  Y  enter  into  a  joint  or  joint  and 

by  him  bears  to  the  whole  of  the  subscribed  capital  stock  or  shares  of  the 
corporation  or  association." 

Cal.  Civ.  Code,  section  322 :  "Each  stockholder  of  a  corporation  is  in- 
dividually and  personally  liable  for  such  proportion  of  its  debts  and  lia- 
bilities as  the  amount  of  stock  or  shares  owned  by  him  bears  to  the  whole 
of  the  subscribed  capital  stock.  *  *  *  Any  creditor  of  the  corporation 
may  institute  joint  or  several  actions  against  any  of  its  stockholders,  for 
the  proportion  of  his  claim  payable  by  each,  and  in  such  action  the  court 
must  ascertain  the  proportion  of  the  claim  or  debt  for  which  each  de- 
fendant is  liable,  and  a  several  judgment  must  be  rendered  against  each, 
in  conformity  therewith.  *  *  *  The  liability  of  each  shareholder  of  a 
corporation  formed  under  the  laws  of  any  other  state  or  territory  of  the 
United  States,  or  of  any  foreign  country,  and  doing  business  within  this 
state,  shall  be  the  same  as  the  liability  of  a  stockholder  of  a  corporation 
created  under  the  constitution  and  laius  of  this  state." 

It  is  interesting  to  note  that  a  somewhat  similar  law  relating  to  the 
liability  of  shareholders  in  a  foreign  corporation  exists  in  Idaho.  See, 
for  a  copy  of  this  statute,  Beale,  Foreign  Corp.    (1904)   509. 

sThe  limitations  upon  the  scope  of  this  first  article,  its  points  of  em- 
phasis, and,  indeed,  its  raison  d'etre  can  be  best  understood  only  if  it  be 
remembered  that  its  primary  purpose  is  to  serve  as  a  foundation  for  the 
second  article  dealing  with  the  liability  of  stockholders  as  a  problem  in  the 
conflict  of  laws. 
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several  obligation  toward  A.  So  also  X  may  be  the  owner  of 
property  in  severalty,  or  as  tenant  in  common,  or  as  joint  tenant; 
and  instead  of  being  the  legal  owner,  he  may,  in  all  these  cases, 
enjoy  the  benefits  of  property  as  a  cestui  que  trust.  Further,  if 
M,  the  agent  of  X,  enters  into  a  contract  with  A  in  behalf  of  X, 
the  latter  himself  will  incur  a  so-called  contractual  obligation  even 
though  he  may  be  thousands  of  miles  away  at  the  time  of  the 
actual  agreement  between  M  and  A  and,  ordinarily,  even  though 
X's  name  may  not  have  been  disclosed  to  A.  Finally,  by  becoming 
a  partner  of  Y  and  Z,  X  may  incur  any  of  the  usual  partnership 
obligations  or  liabilities  toward  third  parties.  All  these  cases,  as 
indicated  at  the  outset,  merely  exemplify  some  of  the  different 
modes  by  which  individuals  can  have  legal  benefits  and  burdens 
as  regards  others. 

Strangely  enough,  it  has  not  always  been  perceived  with  perfect 
clearness  that  transacting  business  under  the  forms,  methods  and 
procedure  pertaining  to  so-called  corporations  is  simply  another 
mode  by  which  individuals  or  natural  persons  can  enjoy  their  prop- 
erty and  engage  in  business.9  Just  as  several  individuals  may 
transact  business  collectively  as  partners,  so  they  may  as  members 
of  a  corporation — the  corporation  being  nothing  more  than  an 
association  of  such  individuals.  It  is  true  that,  as  conditions  pre- 
cedent to  acquiring,  on  the  one  hand,  "corporate"  legal  powers, 
rights  and  privileges  (or  liberties)  and,  on  the  other  hand,  "cor- 
porate" legal  disabilities,  duties  and  liabilities,10  such  natural  per- 

"This,  it  may  be  emphasized,  is  not  intended  as  a  mere  "theory"  of 
corporations  differing  from  certain  other  so-called  theories;  it  is  believed 
to  be  an  ultimate  fact  which,  for  the  sake  of  clear  thinking,  all  should 
constantly  recognize,  however  much  they  may  differ  as  to  the  practical 
and  legal  consequences  of  that  fact. 

The  necessity  of  emphasizing,  for  the  purposes  of  this  article,  the 
realities  of  corporate  forms,  methods  and  procedure  and  of  looking  be- 
neath the  fictional  language  tending  to  obscure  those  realities  seems  evi- 
dent if  we  notice  the  reasoning  of  Romer.  L.J.,  in  the  case  before  us, 
Risdon  Iron,  etc.,  Works  v.  Furness,  L.  R.  [1906]  1  K.  B.  49,  59;  "I  need 
hardly  point  out  that  the  shareholder  and  the  company  are  different  en- 
tities, *  *  *  If  the  shareholder  and  the  company  are  treated  as  different 
entities  the  plaintiffs  cannot  by  law  enforceable  in  this  country  say  that 
the  company,  trading  in  California,  must,  though  without  authority  from 
the  shareholder,  nevertheless  be  held  to  have  contracted  so  as  to  make 
him   liable." 

Compare  also  the  language  of  Professor  Josef  Kohler  of  Berlin,  in 
1  Zeitschrift  fur  Volkerrecht  und  Bundesstaatsrecht,  107,  approving  the 
Risdon   case. 

10For  a  valuable  exposition  and  discrimination  of  these  terms  and  the 
conceptions  involved — some  of  them  too  often  confused  with  one  another, — 
see  Salmond,  Jurisp.  (2nd  ed.,  1907)  190-196;  compare  Terry,  Com.  Law 
(1906)    150-153- 
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sons  must  execute  and  file  so-called  articles  of  incorporation,  or, 
as  the  instrument  is  called  in  England,  a  memorandum  of  associa- 
tion. But  so  too  before  a  man  can,  in  any  ordinary  case,  become 
bound  by  the  acts  of  his  agent,  it  is  a  condition  precedent  that  he 
shall  have  constituted  some  one  his  agent ;  and,  likewise,  before 
individuals  can  hold  property  or  engage  in  business  as  partners,  it 
is  obviously  a  condition  precedent  that  they  shall  have  organized 
by  entering  into  a  partnership  agreement.  The  conditions  prece- 
dent to  having  rights,  etc.,  and  transacting  business  as  members 
of  a  corporation  may  be  more  numerous  and  more  elaborate ;  but 
their  essential  character  is,  from  our  present  point  of  view,  not 
at  all  different.11 

When  all  is  said  and  done,  a  corporation  is  just  an  association 
of  natural  persons  conducting  business  under  legal  forms,  methods 
and  procedure  that  are  sui  generis.  The  only  conduct  of  which 
the  state  can  take  notice  by  its  laws  must  spring  from  natural 
persons12 — it  cannot  be  derived  from  any  abstraction  called  the 
"corporate  entity."  To  be  sure,  the  conduct  of  those  individuals 
will  be  different  when  they  are  cooperating  in  their  collective  or 
corporate  projects  than  when  they  are  acting  independently  of  one 
another — in  a  word,  the  "psychical  realities"  13  will  be  different ; 

"Whenever,  as  is  said,  a  "charter"  is  granted  to  the  corporators  by 
special  legislative  act,  the  essential  character  of  the  corporate  organization, 
corporate  privileges,  etc.,  is  of  course  not  at  all  different  from  what  it  is 
when  individuals  incorporate  under  general  enabling  laws  such  as  the 
Companies  Acts  of  England  and  the  corporation  laws  of  the  American 
states.  In  the  former  case  matters  are  worked  out  as  the  result  of  a 
special  law ;  in  the  latter  and  more  usual  case  everything  results  from 
general  permissive  laws. 

Compare  Professor  J.  N.  Pomeroy,  19  Am.  Law  Rev.  115  (quoted)  : 
"The  common  law  conception  of  the  'legal  personality'  of  the  metaphysical 
entity  constituting  the  corporation,  entirely  distinct  from  its  individual 
members,  arose  at  a  time  when  corporations  were  all  created  by  special 
charters  generally  granted  by  the  Crown;  when  very  few  of  them  were 
'stock'  corporations;  when  they  were  mostly  perpetual  in  existence;  when 
absolutely  no  personal  liability  was  imposed  upon  the  individual  cor- 
porators *  *  *  and  when  corporations  were  in  reality,  as  a  necessary 
result  from  this  creation  and  legal  position,  monopolies." 

"Compare  Professor  E.  H.  Warren,  Collateral  Attack  on  Incorporation 
(1908)  21  Harv.  Law  Rev.  305:  "A  human  being  is,  in  the  nature  of 
things,  a  unit.  A  philosopher  might  entertain  a  doubt  upon  this, — homo 
might  seem  to  him  merely  a  convenient  word  by  which  to  designate  a  large 
number  of  molecules.  But  the  common  law  judges  seem  never  to  have 
doubted." 

"This  term  is  suggested  by  an  interesting  article  from  the  pen  of  a 
well-known  author :  W.  Jethro  Brown,  The  Personality  of  the  Corporation 
and  the  State,  (1905)  21  Law  Quart.  Rev.  365.  While  these  "psychical 
realities"  should  be  recognized,  it  may  be  doubted  whether,  as  a  conse- 
quence of  that  fact,  it  is  necessary  or  desirable  to  exnound  the  nature  of  a 
corporation,  as  does  Professor  Brown,  in   terms  of  the  alleged   "real  char- 
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but  ultimately  the  responsibility  for  all  conduct  and  likewise  the 
enjoyment  of  all  benefits  must  be  traced  to  those  who  are  capable 
of  it,  that  is,  to  real  or  natural  persons.14     When,  therefore,  in 

acter  of  corporate  personality"  and  the  alleged  "distinction  between  a 
corporation  and  the  sum  of  its  members,"  etc.  The  present  writer  must 
confess  that  to  him  this  seems  to  involve  either  an  erroneous  statement  of 
the  facts  or  else,  as  is  more  likely,  a  dangerously  confusing  use  of  terms. 
See  the  next  note. 

"The  limitations  upon  the  scope  of  this  article  do  not  permit  of  any 
exhaustive  discussion  of  the  nature  of  a  corporation.  In  order,  however, 
to  avoid  possible  misunderstanding,  it  may  not  be  amiss  to  amplify  some 
of  the  ideas  already  expressed,  even  at  the  possible  expense  of  some 
repetition : 

Quite  consistently  with  anything  thus  far  stated,  it  is  of  course  pos- 
sible, as  a  mere  matter  of  words  and  definitions,  to  say,  even  with  an  in- 
tention to  speak  literally,  that  the  association  of  natural  persons  is  itself  a 
person — a  "legal"  or  "juristic"  person.  But  doesn't  this  do  some  violence 
to  the  vocabulary?  The  generic  term  person  thus  acquires  an  unfortunately 
wide  and  peculiar  denotation  and  a  somewhat  muddled  connotation  hardly 
consistent  with  our  usual  modes  of  thought  and  speech.  Is  it  not  like 
calling  a  drove  of  horses  a  horse  or  a  deck  of  cards  a  card?  This  arbi- 
trary mode  of  definition  by  enlarging  the  generic  scope  of  a  term  is  pos- 
sible, but  hardly  useful.  The  law  is  constantly  suffering  from  a  loose, 
undiscriminating,  and  misleading  terminology;  and,  in  the  opinion  of  the 
present  writer,  this  is  particularly  true  of  the  law  of  corporations. 

The  difficulties  of  definition  and  the  possibilities  of  confusion  increase 
rapidly  if,  with  an  intention  to  speak  literally,  we  assert  that  this  juristic 
person  has  a  capacity  for  rights,  is  subject  to  duties,  enters  into  contracts, 
etc.  This  mode  of  description  is  possible ;  but,  if  scientific  accuracy  is  to 
be  preserved,  it  involves  the  necessity  of  defining  all  these  terms  accord- 
ingly. Thus  the  term  right  would  have  to  be  used  in  a  generic  sense  broad 
enough  to  denote  the  right  of  a  natural  person  and  also  the  so-called  right 
of  the  so-called  juristic  person.  The  difficulty  of  doing  this  in  any  in- 
telligible way  may  be  illustrated  by  comparing  two  passages  from  Hol- 
land, Jurisp.  (ioth  ed.,  1006)  79,  93:  "We  may  therefore  define  a  'legal 
right,'  in  what  we  shall  hereafter  see  is  the  strictest  sense  of  that  term, 
as  a  capacity  residing  in  one  man  of  controlling,  with  the  assent  and 
assistance  of  the  State,  the  actions  of  others."  (Note  the  word  man.) 
"Artificial,  conventional,  or  juristic  persons,  are  such  groups  of  human 
beings  *  *  *  as  are  in  the  eye  of  the  law  capable  of  rights  and  lia- 
bilities   *     *     *"     (Note  the  words,  in  the  eye  of  the  law.) 

In  reality  when  we  say  that  the  so-called  legal  or  juristic  person  has 
rights  or  that  it  has  contracted,  we  mean  nothing  more  than  what  must 
ultimately  be  explained  by  describing  the  capacities,  powers,  rights,  privi- 
leges (or  liberties),  disabilities,  duties  and  liabilities,  etc.,  of  the  natural 
persons  concerned  or  of  some  of  such  persons.  Suppose  we  consider, 
e.  g.,  a  so-called  contract  made  by  a  corporation  as  the  result  of  a  majority 
vote  of  the  stockholders  in  regular  meeting.  The  real  nature  of  this  trans- 
action can  be  adequately  understood  only  if,  looking  beneath  the  ordinary 
language  and  forms,  we  observe  that  the  net  result  is  the  consequence  of 
the  concurrent  exercise  of  the  individual  legal  powers  of  the  respective 
stockholders.  Thus,  if  there  are  fifty  stockholders,  each  holding  one  share, 
and  if  thirty  vote  for  the  contract  and  twenty  against  it,  and  if,  in  accord- 
ance with  this  vote  and  authorization,  the  corporation  agent  executes  the 
contract  with  the  third  person,  then  all  of  the  fifty  stockholders  become 
bound.  As  a  consequence  of  the  concurrent  exercise  of  the  legal  powers 
of  the  thirty,  in  oposition  to  a  similar  concurrent  exercise  of  the  legal 
powers  of  the  twenty,  an  obligation  is  fixed  ultimately  upon  the  latter  as 
well  as  upon  the  former.     This  may  show,  as  it  seems  to  the  writer,  that 
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accordance  with  the  customary  terminology,  we  speak  of  the  cor- 
poration, as  such,  as  contracting  in  the  corporate  name,  as  acquiring, 
holding  and  transferring  property,  and  as  suing  and  being  sued, 
and  when  we  speak  of  stockholders  as  mere  claimants  against  the 
corporation,  holding  stock,  which  is  a  species  of  personal  property, 
— and  so  on  indefinitely — we  are  merely  employing  a  short  and 
convenient  mode  of  describing  the  complex  and  peculiar  process 
by  which  the  benefits  and  burdens  of  the  corporate  members  arc 
worked  out.  If,  for  example,  we  say  that  XYZ,  a  corporation, 
has  entered  into  a  certain  contract  with  A,  we  mean  that,  as  to 
form  and  procedure,  this  transaction  has  been  carried  out  as  if 
the  XYZ  association  of  individuals  were  a  single  person  having 
XYZ  as  his  name.  Similarly,  it  is  no  doubt  true,  according  to  a 
number  of  decisions,15  that  a  perfect  legal  title  to  land  cannot  be 
transferred  merely  by  all  the  stockholders'  joining  in  a  conveyance. 
This  obviously  does  not  indicate  that  the  stockholders  as  such  are 
not  the  exclusive  holders  of  the  legal  rights,  powers,  liberties,  etc., 
relating  to  that  land :  it  shows  merely  that  the  form  and  method  of 
transferring  title  to  this  particular  land  is  different  from  that 
which  would  be  sufficient  if,  e.  g.,  the  owners  were  ordinary  joint 
tenants  or  tenants  in  common.  The  transfer  must,  in  accordance 
with  the  forms  prescribed  by  law,  be  made  as  if  the  corporation 

the  obligation  is  quasi-contractual  rather  than  contractual.  But  the  fact 
that  the  transaction  results  from  the  unified  action  of  the  stockholders 
hardly  makes  it  necessary  or  desirable  that  the  association  of  natural  per- 
sons should  be  called  a  person  with  a  "real  personality."  As  well  might 
we  say  that  thirty  men  lifting  a  heavy  iron  rail  should  be  called  a  "person," 
or  that  ten  horses  drawing  a  single  load  should  be  designated  as  a  "horse." 
Doesn't  this  roundabout  process  of  explanation  necessitated  by  calling 
the  association  a  juristic  person  suggest  the  same  objection  that  has  been 
made  concerning  a  certain  other  legal  fiction?  Is  it  not  like  looking  at 
things  through  smoked  glass  and  then  holding  a  candle  on  the  other  side 
in  order  to  see  them?  If  this  be  so,  it  appears  even  more  objectionable  to 
speak  of  a  corporation  as  an  abstract  entity  or  personality  distinct  from 
the  sum  of  the  stockholders.  Is  it  not  better,  then,  as  a  matter  of  words 
and  definitions,  to  say  with  emphasisis  that,  as  applied  to  associations  of 
natural  persons  considered  as  units,  the  terms,  right,  duty,  contract,  etc., 
should  never  be  used  except  in  a  figurative  sense, — that  is,  as  a  sort  of  legal 
shorthand?  Compare  Austin,  Jurisp.  (5th  ed.,  1885)  354:  Legal  persons 
"are  persons  by  a  figment,  and  for  the  sake  of  brevity  in  discourse.  All 
rights  reside  in,  and  all  duties  are  incumbent  upon,  physical  or  natural 
persons.  But  by  ascribing  them  to  feigned  persons,  and  not  to  the  phy- 
sical persons  whom  they  in  truth  concern,  we  are  frequently  able  to 
abridge   our   descriptions   of   them." 

UE.  g.,  Parker  v.  Bethel  Hotel  Co.  (1866)  96  Tenn.  252,  34  S.  W.  200; 
See  also  1  Mor.  Priv.  Corp.  (2nd  ed.,  1886)  sec.  233.  But  an  equitable 
title  may,  of  course,  pass  in  certain  cases.  See  Bunday  v.  Iron  Co.  (1882) 
38  Oh.  St.  300,  311.  Comnare  Williston.  History  of  the  Law  of  Business 
Corporations  before  1800,  (1888)  2  Harv.  Law  Rev.  149-152. 
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were  itself  a  single  natural  person  owning  the  land  and  acting 
through  certain  representatives.  In  short,  corporate  ''ownership" 
is  sui  generis;  and  the  form  and  method  of  conveyance  are  like- 
wise sui  generis.16 

The  importance  of  having  these  seemingly  obvious  truths  as 
to  the  nature  of  a  corporation  somewhat  vividly  before  us,  prepara- 
tory to  the  discussion  to  follow,  will  perhaps  justify  a  quotation  of 
one  of  the  best  judicial  utterances  on  the  subject.  In  Cincinnati 
Volksblatt  Co.  v.  Hoffmeister,17  Mr.  Justice  Spear  said : 

"The  idea  that  the  corporation  is  an  entity  distinct  from  the 
corporators  who  compose  it,  has  been  aptly  characterized  as  'a 
nebulous  fiction  of  thought'  *  *  *  For  the  purpose  of  de- 
scription and  defining  corporate  rights  and  obligations,  and  char- 
acterizing corporate  action,  the  fiction  that  the  corporation  is  an 
artificial  person  or  entity,  apart  from  its  members,  may  be  con- 
venient and  possibly  useful,  but  in  the  opinion  of  the  writer  the 
argument  favoring  the  essential  separate  entity  of  the  corporation 
fails,  and  it  is  believed  that  the  effort  has  resulted  in  misleading 
conceptions  and  in  much  confusion  of  thought  upon  the  subject. 
When  all  has  been  said,  it  remains  that  a  corporation  is  not  in 
reality  a  person  or  thing  distinct  from  its  constituent  parts,  and 
the  constituent  parts  are  the  stockholders,  as  much  so  in  essence 
and  in  reality  as  the  several  partners  are  the  constituent  parts  of 
the  partnership." 

If  the  ideas  thus  far  expressed  be  sound,  it  must  follow  that 
all  corporate  transactions  and  all  propositions  relating  to  the  law  of 
corporations  can  be  stated  in  terms  of  ultimate  realities  rather  than 
in  terms  of  the  fictions  more  commonly  employed ;  and,  as  we  are 
now  concerned  more  particularly  with  the  fundamental  character 
of  the  liabilities  of  stockholders  resulting  from  corporate  trans- 
actions, an  attempt  must  be  made  to  describe  these  liabilities  with- 
out employing  the  descriptive  formula  of  corporate  personality. 
Perhaps,  however,  a  better  understanding  and  agreement  as  to 
terms  and  conceptions  can  be  had  if,  as  a  preliminary  matter, 
certain  simpler  cases  of  liability  are  analyzed  and  discussed.  With 
this  object  in  view,  it  seems  best  to  consider:  (i)  The  liability 
arising  from  a  contract  made  by  one  natural  person  with  some 
other  natural  person;  (2)  The  liability  arising  from  a  contract 
made  by  a  number  of  natural  persons  with  some  third  person, — 
the  parties  first  mentioned  being  either  partners  or  members  of  an 

18So  the  mode  by  which  a   stockholder  transfers  his   individual   interest 
in  the  corporate  assets  is  sui  generis:  transferring  his  "shares  of  stock." 
17  (1900)   62  Oh.  St.  189,  200,  56  N.  E.   1033,   1035. 
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unincorporated  joint  stock  company;  (3)  The  liability  of  stock- 
holders arising  from  a  contract  made  "by  a  corporation"  with 
some  third  person. 

(1)  The  liability  arising  from  a  contract  made  by  one  natural 
person  with  some  other  natural  person. — Suppose  that  on  March 
1  st  an  agreement  is  made  whereby,  in  consideration  of  X's  promise 
to  sell  and  deliver  ten  tons  of  ordinary  coal  to  A  on  June  1st,  the 
latter  undertakes  to  pay  X  on  that  date  the  sum  of  fifty  dollars. 
The  entire  legal  relation — the  vinculum  juris — resulting  from  that 
agreement  may  be  called  a  primary,  contractual  obligation.18  If 
the  elements  of  this  obligation  be  considered,  it  is  evident  that  A 
has  a  primary,  or  antecedent,  contractual  right  to  receive  the  coal 
from  X,  and  the  latter  is  under  a  primary,  contractual  duty  to 
sell  and  deliver  the  coal  to  A.  So  also,  of  course,  X  has  a  right, 
and  A  has  a  corresponding  duty,  relating  to  the  money  to  be  paid 
by  A. 

Let  it  be  assumed,  however,  that  X,  without  excuse,  fails  to 
perform  his  duty  by  delivering  the  coal  to  A  on  June  1st.  In 
such  case  a  new  legal  relation — a  secondary,  or  remedial,  obligation 
— arises  between  A  and  X.  The  latter,  as  a  consequence  of  the 
breach  of  his  primary  duty,  is  now  under  a  remedial  duty  to  make 
non-specific  reparation,  that  is,  a  duty  to  pay  to  A  damages  amount- 
ing to  the  difference  between  the  market  and  the  contract  price 
of  the  coal,  say  ten  dollars ;  and,  correspondingly,  A  has  a  remedial 
right.  If  X  had  contracted  to  convey  land,  he  would,  after  his 
breach,  be  under  a  remedial  duty  to  make  specific  reparation,  i.  e., 
to  convey  the  land  to  A.  So  too,  if  X  were  under  a  primary  duty, 
by  way  of  debt,  to  pay  a  sum  certain  to  A,  on  failure  to  pay  he 
would  incur  a  remedial  duty  to  make  specific  reparation  to  A,  that 
is,  to  pay  the  very  sum  of  money  called  for  by  the  primary  duty, 
and  possibly  also  interest.  In  this  case  the  fact  that  the  reparation 
is  specific  is,  of  course,  a  mere  coincidence.  Furthermore,  in  this 
case,  as  in  that  relating  to  the  coal,  X's  remedial  duty  is  to  pay  the 
damages  out  of  whatever  assets  he  may  have. 

If  X  fails  to  act  under  his  remedial  duty,  A  has  ab  initio  the 

18The  term  obligation  is  used  in  three  different  senses:  (i)  to  denote 
the  entire  relation  between  the  obligor  and  the  obligee,  as  in  the  present 
article;  (2)  to  denote  the  duty  of  the  obligor,  as  in  the  sentence:  "He  is 
under  a  legal  obligation;"  (3)  to  denote  the  right  of  the  obligee,  as  in  the 
sentence:  "A  transfers  his  obligation."  In  the  present  article  the  term  is 
used  almost  always  in  the  first  of  these  senses ;  but  occasionally,  as  the 
context  will  show,  the  meaning  shades  over  into  the  second  sense  above 
outlined. 
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power,  by  action  in  the  courts,  to  institute  a  process  of  compulsion 
against  X.  At  this  point,  we  reach,  as  the  correlative  of  the  power 
of  A,  the  liability  of  X.19  This  liability  is  called  contractual,  for 
the  reason  that  it  results  from  a  breach  of  a  primary  contractual 
duty.  The  liability  is  unlimited,  for  of  course  there  is  no  arbitrary 
limit  either  as  to  the  amount  of  damages  to  be  forced  out  of  X 
or  as  to  the  funds  or  assets  from  which  the  damages  may  be  real- 
ized. In  short,  X  is  liable  to  make  satisfaction  out  of  his  general 
substance  to  the  amount  determined  by  the  general  rules  of  law. 
The  steps  in  this  process  of  compulsion  must  now  be  considered. 
If  A  brings  an  action  for  damages,  and  the  tribunal  pronounces  in 
his  favor,  the  remedial  obligation  between  A  and  X  is  discharged 
by,  or,  in  legal  terms,  "merged  in,"  the  new  legal  relation  or  vin- 
culum juris  that  results, — a  judgment  obligation.  X  is  now  under 
a  judgment  duty,  and  his  liability — ''the  ultimatum  of  the  law" — 
now  becomes  even  more  threatening.  At  this  point,  in  most  com- 
mon law  jurisdictions  A  has  a  choice.  First,  he  may,  if  he  desire, 
bring  a  new  action  based  on  X's  breach  of  his  judgment  duty;20 
and  this  proceeding  will  terminate  by  a  merger  of  this  first  judg- 
ment obligation  in  a  new  judgment  obligation.  Second,  A  may 
secure  that  which  is  specific  performance  or,  perhaps  more  accu- 

"Compare  Salmond,  Jurisp.  (2nd  ed.,  1907)  195,  323:  "The  most  im- 
portant form  of  liability  is  that  which  corresponds  to  the  various  powers 
of  action  and  prosecution  arising  from  the  different  forms  of  wrong-doing. 

*  *  *  Liability  in  this  sense  is  the  correlative  of  legal  remedy."  "Lia- 
bility or  responsibility  is  the  bond  of  necessity  that  exists  between  the 
wrong-doer  and  the  remedy  of  the  wrong.  This  znnculum  juris  is  not  one 
of  mere  duty  or  obligation;  it  pertains  not  to  the  sphere  of  ought  but  to 
that  of  must.  *  *  *  A  man's  liability  consists  in  those  things  which  he 
must  do  or  suffer,  because  he  has  already  failed  in  doing  what  he  ought. 
It  is  the  ultimatum  of  the  law." 

Compare  also  Harrison.  J.,  in  Lattin  v.  Gillette  (1892)  95  Cal.  317,  319; 
"The  word  'liability'  is  the  most  comprehensive  of  the  several  terms" 
(contract,  obligation,  liability)  "*  *  *  inasmuch  as  it  is  the  condition 
in  which  an  individual  is  placed  after  a  breach  of  his  contract,  or  a  viola- 
tion of  any  obligation  resting  upon  him  *  *  *  the  liability  arises  im- 
mediately upon  such  breach  of  contract  or  disregard  of  duty,  and  an  action 

*  *     *     may  be   immediately   maintained." 

No  doubt  we  frequently  use  the  term,  liabilities  in  a  much  broader, 
though  less  appropriate,  sense  so  as  to  include  many  other  forms  of  legal 
burden  or  disadvantage.  Thus,  quite  as  often  as  not,  when  we  speak  of 
ordinary  contractual  liabilities,  we  intend  the  term  to  mean  either  the 
primary  duties  resulting  from  a  contract  or,  possibly,  the  remedial  duties 
springing  from  the  breach  of  the  primary  contractual  duties.  It  is  per- 
haps true  that  as  a  rule  this  lack  of  precision  is  not  of  serious  consequence; 
but  it  can  hardly  admit  of  doubt  that,  in  any  discussion  relating  to  the 
conflict  of  laws,  the  nice  discrimination  of  terms  and  the  ideas  underlying 
them  may  be  of  the  utmost  importance. 

m2  Freeman,  Judgments    (4th  ed.,   1898)   sec.  432. 
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rately,  specific  reparation  as  to  his  original  judgment,  i.  e.,  satis- 
faction by  levying  execution  against  X's  property.  Since  X's 
liability  has  been  unlimited  at  all  stages,  as  above  explained,  of 
course  execution  may  be  had  out  of  whatever  assets  X  has,  un- 
less subject  to  some  exemption  by  the  general  provisions  of  the 
law.  If,  in  contrast  to  the  case  just  discussed,  X,  by  breach  of 
contract,  is  under  a  remedial  duty  to  convey  land,  instead  of  to 
pay  money,  the  judgment  or  decree  constitutes  a  new  obligation, 
performance  of  which  usually  results  by  virtue  of  the  sanction  of 
imprisonment — the  normal  weapon  of  a  court  of  equity. 

It  is  hardly  necessary,  except  for  continuity  of  discussion,  to 
emphasize  at  this  point  the  elementary  proposition  that,  by  a  con- 
tract made  with  A  by  X's  duly  authorized  agent,  X  may,  either  as 
disclosed  or  as  undisclosed  principal,  incur  primary  duties,  reme- 
dial duties,  and  liabilities  similar  to  those  just  described  as  re- 
sulting from  a  contract  made  by  X  in  person. 

(2)  The  contractual  liability  of  partners  or  shareholders  in  an 
unincorporated  joint-stock  company. — Carrying  the  discussion  a 
step  further,  let  us  now  assume  that  X,  Y  and  Z,  as  partners  or  as 
shareholders  in  an  unincorporated  joint-stock  company,  have,  by 
act  of  their  agent,  made  a  contract  with  A,  or  incurred  a  debt  in 
his  favor.  In  such  a  case  X,  Y  and  Z  have  joint,  primary,  con- 
tractual duties,  and,  in  case  of  breach,  joint,  remedial,  contractual 
duties  and  liabilities.  It  is  obviously  unnecessary  to  carry  out  a 
detailed  analysis  as  in  the  preceding  paragraphs ;  but,  for  the 
purpose  of  subsequently  contrasting  the  liabilities  of  stockholders 
in  a  corporation,  it  seems  desirable  to  have  in  mind  all  the  essen- 
tials of  partnership  obligations  and  liabilities  as  given  in  the  lan- 
guage of  Professor  Mechem  :21 

"The  liability  may  be  joint,  but  it  is  also  entire.  Each 
partner,  therefore,  is  personally  and  individually  liable  for  the 
entire  amount  of  all  such  obligations,  *  *  *  This  liability,  in 
ordinary  partnerships,  is  not  limited  by  the  amount  of  his  contri- 
bution to  the  partnership  capital,  but  extends  to  his  entire  property  ; 
and  it  makes  no  difference  what  may  be  his  share  or  interest  in 
the  partnership  business,  or  whether  he  is  an  active  or  secret 
partner,  or  whether  the  other  partners  are  responsible  or  not ;  he 
is  liable  in  solido  for  the  partnership  obligations. 

"Moreover,  if  judgment  be  obtained  against  the  firm  upon  an 
obligation  existing  against  it,  the  execution,  though  in  form  against 
all,  may,  unless  otherwise  provided  by  statute,  be  levied  directly 
upon  the  individual  property  of  any  one  or  more  of  the  partners 

aiEl.   Partn.    (1899)    sees.  214,  215. 
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without  regarding  or  exhausting  the  firm  property.  The  creditor, 
further,  is  under  no  obligation  to  levy  against  all  the  partners 
ratably,  but  may  select  any  one  or  more  and  levy  execution 
against  him  or  them  until  the  judgment  is  satisfied,  leaving  all 
questions  of  contribution  to  be  settled  afterwards  between  the 
partners   themselves." 

For  present  purposes  it  can  hardly  be  too  strongly  emphasized 
that  all  these  essentials  as  to  unlimited  liability  apply  not  only  to 
ordinary  partners,  but  also  to  shareholders  in  an  unincorporated 
joint-stock  company.  This  is  true  although  such  shareholders  may 
be  very  numerous,  and  even  though  they  may  in  fact  have  but  little 
to  do  with  the  management  of  the  business.22 

It  is  frequently  said,  however,  that  the  liability  of  partners  or 
shareholders  may  be  limited  by  agreement  with  the  creditor.  The 
limits  of  space  do  not  permit  of  an  exhaustive  discussion  of  this 
interesting  subject.  But  it  seems  desirable  merely  to  touch  on 
some  of  the  more  important  doctrines  as  established  by  the  English 
cases,  since  they  shed  great  light  on  the  nature  of  the  limited  lia- 
bility of  the  stockholders  in  an  ordinary  American  corporation  or 
the  shareholders  in  the  usual  English  limited  company,  such  as 
the  "Copper  King,  Limited."  When  the  cases  commonly  cited  for 
the  above  proposition  as  to  limitation  of  liability  are  examined, 
it  becomes  evident  that  there  is  some  ambiguity  of  terms,  and  hence 
a  need  for  discrimination.  Does  the  proposition  refer  (a)  to  the 
limitation  of  the  shareholders'  primary  duties  only,  or  (b)  to  their 
remedial  duties  and  liabilities  resulting  from  a  breach  of  the  prim- 
ary duties?  Each  of  these  possible  cases  may  be  considered  in 
turn. 

(a)  So  far  as  the  primary  duties  are  concerned,  two  sorts  of 
attempts  to  limit  responsibility  have  been  considered  by  the  courts. 
One  of  these  consists  of  an  express  agreement  by  the  shareholders 
inter  se  that  each  shall  be  ultimately  liable  only  to  the  amount  of 
his  share  in  the  joint  funds  or  in  the  capital  stock  of  the  enterprise. 
It  is  well-settled  that  such  an  agreement  per  sc  has  no  effect  upon 
the  scope  of  their  primary  duties  to  the  creditor  ;23  and,  according 

2"See  Hallett  v.  Dowdall  (1852)  18  Q.  B.  2,  51;  Greenwood's  Case 
(1854)  3  De  G.  M.  &  G.  459,  476;  Imperial  Shale  Brick  Co.  v.  Jewett 
(1901)  169  N.  Y.  143,  150;  Carter  v.  McClure  (1897)  98  Tenn.  109,  S.  C. 
Burdick,  Cas.  Partn.  (2nd  ed.)  37.  Compare  Professor  F.  M.  Burdick. 
Are  Defectively  Incorporated  Associations  Partnerships?  (1906)  6  Colum- 
bia Law  Rev.  i. 

"See,  in  addition  to  the  cases  of  the  preceding  note,  The  King  v.  Dodd 
(1808)  9  East  516,  527:  Walburn  v.  Ingilby  (1833)  1  M.  &  K.  61.  76: 
Baird's  Case    (1870)    L.  R.   5  Ch.   App.   72?.  733. 
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to  high  authority,  this  is  true  even  though  the  creditor  has  notice 
of  the  agreement.24  The  other  attempt  by  shareholders  to  limit 
the  scope  of  their  primary  contractual  duties  involves  an  actual 
agreement  with  the  creditor.  For  example,  an  unincorporated 
insurance  company  issues  a  policy  whereby,  prima  facie,  the  mem- 
bers of  the  company  jointly  contract  to  pay  the  amount  of  the 
loss,  etc.,  but  expressly  stipulate, 

"that  the  capital  stock  and  funds  of  the  said  Company  shall 
alone  be  liable  to  answer  and  make  good  all  claims  and  demands 
whatsoever  under  or  by  virtue  of  this  policy."  25 

It  seems  clear  from  the  authorities,  English  and  American,  that 
such  stipulation  is  effective  as  a  limitation  of  the  scope  of  the 
shareholders'  promise  and  the  resulting  joint,  primary  duties:  the 
promise  and  the  obligation  are  thereby  made  conditional  on  the 
sufficiency  of  the  "joint  funds"  26 — the  latter  including,  for  this 
purpose,  not  only  funds  actually  available  but  also  any  balance 
remaining  unpaid  on  the  shares  of  stock  of  the  members  bound 
by  the  policy.  But  let  us  now  assume  that,  at  the  time  a  loss  occurs 
under  the  policy,  there  are  sufficient  funds  and  yet,  in  breach  of  the 
joint  primary  duties  of  the  shareholders,  the  insured's  claim  is 
not  satisfied.  What  about  the  remedial  right  of  the  insured  and 
the  remedial  duties  and  liabilities  of  the  shareholders?  By  reason 
of  these  duties  and  liabilities  are  they  bound  to  respond  out 
of  the  "joint  funds"  only,  or  may  each  shareholder,  after  joint 
judgment,  be  compelled  to  satisfy  the  claim  out  of  any  assets  he 

'"See  Greenwood's  Case  (1854)  3  De  G.  M.  &  G.  459,  476;  Ex  parte 
Meredith's  Claim  (1863)  1  N.  R.  510;  Lindley,  Companies  (6th  ed., 
1902)  355;  Pollock,  Dig.  Partn.  (8th  ed.,  1905)  43.  Compare  also  Hess  v. 
Werts  (Pa.  1818)  4  S.  &  R.  356.  In  Greenwood's  Case,  supra,  Lord  Cran- 
worth  said :  "That  doctrine  does  not  depend  upon  the  persons  dealing  with 
the  partners  having  notice,  and  any  notice  would  be  quite  immaterial,  for 
creditors  would  only  know  what  engagements  the  partners  had  made  be- 
tween themselves,  whereas  the  rights  of  creditors  are  wholly  extrinsic  of 
any  such  engagements.  If  the  deed  of  partnership,  containing  such  a 
provision  as  I  have  mentioned,  were  hung  up  in  the  shop,  it  would  make 
no  difference.     *     *     *" 

2BExtract  from  the  insurance  policy  under  consideration  in  Hallett  v. 
Dowdall  (1852)  18  Q.  B.  2,  25.  The  purpose  of  this  article  and  the  limits 
of  space  do  not  warrant  a  full  statement  and  discussion  of  this  important 
case,  which  covers  ninety  pages  in  the  report.  It  is,  however,  worth  very 
careful  study. 

2,Hallett  v.  Dowdall,  supra,  (judgment  on  demurrer)  ;  see  also  Andrews 
v.  Ellison  (1821)  6  Moore,  199,  206:  Dawson  v.  Wrench  (1849)  3  Ex. 
359.  361;  Reid  v.  Allan  (1849)  4  Ex.  326,  334;  Hess  v.  Werts  (Pa.  1818)  4 
S.  &  R.  356,  361. 
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may  have?  That  the  latter  alternative  represents  the  law  is  not 
questioned.27 

(b)  This  being  so,  it  becomes  necessary  to  consider,  as  out- 
lined above,  the  second  meaning  in  which  the  expression  "limita- 
tion of  liability"  may  be  used :  May  the  shareholders  by  any  form 
of  actual  agreement  with  the  creditor  limit  the  remedial  duties  and 
liabilities  springng  from  the  breach  of  their  joint,  primary  duties 
to  pay  out  of  the  "joint  funds"  of  the  company?  Suppose  it  were 
expressly  stipulated  in  the  insurance  policy  already  considered  that, 
upon  breach  of  the  joint  primary  duties,  each  shareholder  should 
be  liable  to  respond  not  from  his  general  assets,  but  from  certain 
special  assets  only,  viz.,  his  interest  in  the  joint  funds  or  capital 
stock  of  the  company.28  It  is  probable  that  this  was  the  real  pur- 
pose and  meaning  of  the  language  used  in  the  policy  considered  at 
such  great  length  in  Hallett  v.  Dowdall:29 

"and  that  no  proprietor  of  the  said  Company  *  *  *  shall  be  in 
anywise  subject  or  liable  to  any  claims  or  demands,  nor  be  in 
anywise  charged  by  reason  of  this  policy,  beyond  the  amount  of 
his  or  her  shares  in  the  capital  stock  of  said  Company.    *    *    *."  30 

In  this  carefully  considered  case,  however,  all  the  judges  that 
addressed  themselves  to  the  particular  question  agreed  that,  on  the 
assumption  that  the  primary  duties  of  the  shareholders  should  be 
regarded  as  joint,  the  attempted  limitation  of  the  secondary  or 

'"See  the  authorities  cited  in  the  preceding  note. 

^Compare  the  language  of  Martin,  B..  in  Hallett  V.  Dowdall  (1852) 
18  Q.  B.  2,  57:  "In  reality  it  is  an  agreement  to  perform  a  contract,  with  a 
proviso,  that,  in  the  event  of  a  breach,  the  payment  to  be  made  in  respect 
of  it  shall  be  made  by  each  contractor  separately,  and  be  so  much,  and  no 
more." 

""(1852)  18  Q.  B.  2,  25.  The  language  here  given  follows  that  quoted 
from  the  same  case,  ante,  p.  297. 

30Compare  the  similar  language  in  the  insurance  policy  appearing  in 
Hort's  Case  (1875)  L.  R.  1  Ch.  D.  307,  310;  also  the  interesting  comment 
of  James,  L.J.,  p.  320:  "They  (the  shareholders)  were  an  unincorporated 
body  of  persons,  but  although  they  were  in  point  of  law  and  in  point  of 
fact  not  absolutely  a  corporation,  it  is  quite  clear  that,  as  between  all  the 
parties  to  these  deeds  of  settlement,  it  was  their  intention  to  make  them- 
selves for  all  practical  purposes  as  like  a  corporation  as  in  the  then  state  of 
the  law  was  possible  to  be  done  by  a  mere  contract.  *  *  *  Nobody 
effecting  a  policy  of  insurance  with  such  a  society  as  this  ever  intended  to 
be  left  *  *  *  to  the  necessity  of  bringing  an  action  against  the  sur- 
vivors of  the  individuals  who  happened  to  constitute  the  particular  body 
of  persons  on  the  day  on  which  his  policy  was  signed.  The  intention  was 
that  it  should  be  a  bargain  with  a  quasi  corporation,  and  a  liability  against 
the  quasi  corporation  and  against  the  persons  who  at  the  time  when  the 
policy  ripened  into  a  debitum  would  be  the  persons  to  provide  for  it." 
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remedial  duties  and  liabilities  was  "repugnant"  and  "void." 31 
Consistently  with  this  view,  two  of  the  judges  of  the  Exchequer 
Chamber,  Cresswell,  J.,  and  Williams,  J.,  held  that  all  the  share- 
holders were  bound  by  a  joint  primary  obligation  conditioned  on 
the  sufficiency  of  the  capital  stock  or  funds,  and  hence  were  jointly 
liable  in  the  action  instituted  against  them.  The  majority,  how- 
ever, in  order  not  to  defeat  the  dominant  intention  of  the  share- 
holders as  to  limitation  of  liability,  held  that  the  policy  should  not 
be  interpreted  so  as  to  establish  either  a  joint,  primary  obligation 
or  a  several,  primary  obligation  to  pay  the  insured  the  amount  of 
his  loss  out  of  the  "joint  funds"  in  case  they  were  sufficient;  that, 
in  accordance  with  this  view,  even  though,  for  any  reason,  the 
insured  was  not  paid  the  amount  of  his  loss,  the  shareholders  did 
not  thereby  become  subject  to  any  unlimited  remedial  obligation  or 
liability ;  that  at  most  each  shareholder  had  incurred  a  several, 
primary  obligation  to  pay  the  insured,  in  case  of  loss,  an  amount 
not  exceeding  the  sum  remaining  unpaid  on  the  shares  of  such 
shareholder;32  that,  accordingly,  any  shareholder  who  had  fully 

/"Williams,  J.,  (1852)  18  Q.  B.  p.  68:  "If  such  a  (joint)  contract  con- 
tains stipulations  restraining  the  necessary  legal  consequences  of  it,  they 
must  be   rejected   as   impracticable   in    law.     *     *     *" 

Parke,  B.,  p.  87:  "*  *  *  we  must  reject  it  as  repugnant  and  void, 
as  an  attempt  by  the  parties  to  do  what  by  the  law  of  England  they  can- 
not, contract  jointly,  with  a  separate  limited  liability  to  damages  for  the 
breach  of  that  contract." 

See  also  Martin,  B.,  p.  55 ;  Cresswell,  J.,  p.  70. 

Compare  Duncan,  J.,  in  Hess  v.  Werts  (Pa.  1818)  4  S.  &  R.  356,  364: 
"On  the  second  question,  the  personal  responsibility,  I  know  not  of  any 
power,  but  that  of  the  legislature,  that  can  create  a  corporation ;  yet  if  these 
associations  can  contract  debts,  without  a  personal  responsibility,  payable 
only  out  of  their  joint  funds,  they  possess  all  the  powers  and  privileges 
of  a  corporation;  they  are  quasi  a  corporate  body.  What  is  the  judgment 
to  be?  what  the  execution?     Can  they  be  called  on  to  enter  special  bail? 

*  *  Are  they  the  subjects  of  execution  of  the  person?  On  every  suit 
is  there  to  be  an  inquiry  into  the  amount  of  their  joint  funds,  and  judg- 
ment taken  for  that  amount,  a  kind  of  judgment  de  bonis,  or  judgment 
ijuando  accidermt?" 

^Martin,  B.,  alone  expressed  a  definite  opinion  that  each  shareholder 
had  incurred  this  sort  of  obligation  (18  Q.  B.  p.  55)  ;  and  it  is  difficult 
to  say  whether  the  views  of  the  other  judges  constituting  the  majority 
were  in  accord.  (See  Talfourd,  J.,  p.  61;  Alderson,  B.,  pp.  81-82:  Parke, 
B.,  p.  91 ;  Piatt,  B.,  p.  72,  the  judge  last  named,  expressing  a  serious  doubt 
as  to  the  existence  of  such  a  several  obligation.) 

Compare  Grain's  Case  (1875)  L.  R.  1  Ch.  D.  307,  322,  per  Lord  Jus- 
tice Mellish :  "It  was  held  by  the  Exchequer  Chamber,  in  the  case  of 
Hallctt  v.  Dowdall,  that  under  a  clause  of  that  description  no  action  at 
law  could  be  maintained  against  the  shareholders  jointly,  because  the 
provision  that  each  proprietor  was  only  to  be  liable  to  the  extent  of  his 
own  share  in  the  capital  stock  was  inconsistent  with  the  joint  liability  at 
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paid  up  had  no  further  responsibility  whatever.  The  question  at 
once  arises :  What  if  all  the  shareholders  had  fully  paid  up  their 
shares  and  the  "joint  funds"  were  not  applied  to  the  payment  of 
the  insured's  claim,  even  though  such  available  funds  were  ample  ? 
There  are  more  or  less  definite  intimations  by  the  majority  judges 
that  the  three  shareholders  who,  as  directors,  had  signed  the 
policy  in  behalf  of  the  company  had  subjected  themselves  to  a  joint, 
primary  obligation  to  see  that  the  funds,  in  case  they  were  suffi- 
cient, were  properly  applied  to  the  discharge  of  the  insured's 
claim.33  In  view  of  this  case  of  Hallett  v.  Dowdall  and  the  other 
related  authorities,  it  may  well  be  doubted  whether  in  any  ordinary 
case  the  insured  had  an  entirely  adequate  remedy  at  law ;  and  the 
conclusion  seems  warranted  that  his  really  effective  and  compre- 
hensive remedy  was  to  be  sought  by  a  suit  in  equity  for  the  pur- 
pose of  compelling  the  application  of  the  available  "joint  funds" 
and,  in  case  of  insufficiency,  requiring  the  shareholders  to  pay  up 
the  amount  still  due  on  their  respective  shares.34 

From  this  brief  review  of  the  English  common  law  relating 
to  limitation  of  liability,  it  becomes  evident  that  when  business  was 
done  in  behalf  of  an  association  of  individuals,  however  large, 
unlimited  primary  duties  and  unlimited  remedial  duties  and  liabili- 
ties were  the  characteristic  and  usual  results.  As  said  by  Pro- 
fessor Burdick,  there  is  "the  rule,  everywhere  recognized,  that  at 
common  law,  'there  is  no  intermediate  form  of  organization  be- 

law.  One  or  two  of  the  judges  in  that  case  who  were  in  the  majority 
did  throw  out  an  opinion  that  possibly  a  separate  action  might  have  been 
maintained  against  each  proprietor,  but  I  think  that,  on  carefully  studying 
the  case,  it  will  appear  that  a  majority  of  the  judges  were  not  of  that 
opinion."  Compare  also  the  comments  of  Wood,  V.-C,  in  Durham's  Case 
(1858)  4  K.  &  J.  517,  522. 

It  is  hardly  necessary  to  add  that  the  technical  terms  used  by  the 
present  writer  in  discussing  Hallett  v.  Dowdall  do  not  represent  the 
language  of  the  court;  those  terms  are  intended  merely  to  state  the  views 
of  the  judges  according  to  substance  and  effect. 

330nly  one  judge,  Martin,  B.,  expressed  a  fairly  positive  opinion  to  this 
effect,  18  Q.  B.  p.  54;  see,  in  accord,  Alderson,  B.,  pp.  82-83,  semble; 
Talfourd,  J.,  p.  62,  semble;  Piatt,  B.,  p.  72,  semble.  Parke,  B.,  p.  92, 
expressly  reserved  his  opinion.  Compare,  in  accord  with  the  view  of  Mar- 
tin. B.,  Andrews  v.  Ellison  (1821)  6  Moore,  199:  Dawson  v.  Wrench 
(1849)  3  Ex.  359.  See,  however,  the  comments  of  the  two  dissenting 
judges  in  Hallett  v.  Dowdall;  Williams,  J.,  p.  67:  Cresswell,  J.,  p.  79. 
It  seems  difficult  to  escape  from  their  reasoning  on  the  present  point. 

^Compare  Alchorn  v.  Saville  (1820)  6  Moore,  202.  203,  n:  Talbot's  Case 
(1852)  5  De  G.  &  S.  386,  393;  Law  v.  London,  etc.,  Co.  (1855)  1  K.  &  J. 
223,  228;  Durham's  Case  (1858)  4  K.  &  J.  517,  522;  Grain's  Case  (1875) 
L.  R.  1  Ch.  D.  307.  312.  supra:  1  Lindley.  Companies  (6th  ed.,  1902)  361. 
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tween  a  corporation  and  a  partnership'  "35  In  view  of  this  princi- 
ple there  were  only  two  methods  by  which  shareholders  in  a 
joint-stock  company  might  seek  to  escape  unlimited  responsibility. 
The  first  sort  of  attempt,  that  of  actual  agreement,  was  possible 
only  by  getting  the  assent  of  each  creditor;  and  even  then,  the 
possibility  of  success,  as  has  been  seen,  was  subject  to  all  the  diffi- 
culties and  qualifications  already  touched  on.  This  effort  at  limita- 
tion could  hardly  have  been  thought  satisfactory  to  both 
shareholder  and  creditor.  The  other  method  of  seeking  limitation 
of  liability,  that  of  incorporation,  was  not  possible  as  a  matter  of 
common  right  until  a  comparative  recent  date.36  Previously  there- 
to an  association  could  become  a  "limited  liability"  corporation  only 
by  special  Act  of  Parliament  or,  without  such  Act,  by  special  char- 
ter from  the  Crown.37  At  the  present  time,  under  general  per- 
missive laws,  individuals  may,  by  complying  with  certain 
conditions  precedent,  transact  business  subject  to  a  more  or  less 
rigorous  limitation  of  liability.  In  this  way  we  reach  the  third 
kind  of  liability  heretofore  suggested  for  consideration. 

(3)  The  liability  of  stockholders  arising  from  a  contract  made 
"by  a  corporation"  with  some  third  person. — If  the  preceding  dis- 
cussion has  served  its  purpose,  it  is  now  possible,  with  greater 
agreement  as  to  terms  and  ideas  relating  to  the  subject,  to  con- 
sider more  closely  the  nature  of  the  liability  of  stockholders  to 
corporation  creditors.  At  the  very  outset  it  must  of  course  be 
recognized  that,  as  far  as  "limitation  of  liability"  is  concerned, 
there  are  many  different  classes  of  associations  or  corporations."* 

3tAre  Defectively  Incorporated  Associations  Partnerships?  (1906)  6 
Columbia  Law  Rev.  i,  citing  Ricker  v.  American  Loan  &  Trust  Co. 
(1885)  140  Mass.  346,  348.  Compare  also  Prof.  W.  D.  Lewis,  The  Lia- 
bility of  the  Undisclosed  Principal  in  Contract  (Feb.,  1909)  9  Columbia 
Law  Rev.  116,  128:  "This  rule  is  the  fundamental  one  which  underlies 
all  the  liability  which  our  common  law  imposes  on  one  man  for  the  acts 
of  his  business  associate,  whether  that  associate  is  his  agent,  his  partner, 
or  the  director  of  the  corporation  in  which  he  is  a  stockholder.  The  rule 
is  this :  One  who  has  ownership  in  and  control  of  a  business  is  person- 
ally liable,  unless  that  liability  is  limited  by  statute,  for  acts  done  in  the 
course  of  and  for  the  business." 

J6Stat.  18  &  19  Vict.  c.  133.  For  the  history  of  the  English  Acts  relat- 
ing to  incorporation,  see  Oakes  v.  Turquand  (1867)  L.  R.  2  H.  L.  325, 
358-363,  per  Lord  Cranworth;  see  also  Lord  Colonsay,  Ibid.,  p.  374;  F. 
Evans,  The  Evolution  of  the  English  Joint-Stock  Limited  Trading  Com- 
pany   (1908)    8  Columbia   Law  Rev.   339,  461. 

"See  Lindley,  Companies  (6th  ed.,  1902)  2,  362;  1  Mor.  Priv.  Corp. 
(2nd  ed.,   1886)    sec.  8. 

'The  different  kinds  of  statutory  individual  liability  imposed  on  stock- 
holders are  conveniently  classified  in  26  Am.  &  Eng.  Encyc.  of  Law  (2nd 
ed.,   1904)    1017. 
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For  present  purposes,  however,  it  will  suffice  to  discuss  only  three 
of  these  classes,  (a)  First,  there  is  the  case  of  a  corporation 
organized  and  doing  business  in  a  jurisdiction  under  the  law  of 
which  each  stockholder  has  what  may  be  called,  for  reasons  to 
appear,  a  general,  unlimited,  individual  liability,  (b)  Second,  we 
may  be  dealing  with  a  corporation  organized  and  doing  business  in 
a  jurisdiction  where  the  so-called  "common  law"  rule  prevails.  By 
this  rule  stockholders  who  have  fully  paid  up  the  par  value  of 
their  shares  have  no  liability  to  creditors  other  than  such  as  con- 
stitutes a  charge  against  their  respective,  undivided,  proportional 
interests  in  the  corporate  assets.39  This  sort  of  limited  liability  may, 
for  reasons  about  to  appear,  be  called  the  special,  proportional,  cor- 
porate (or  quasi-joint)  liability  of  the  stockholder.  For  present 
purposes  the  most  important  example  of  this  second  class  of 
corporations  is  the  usual  English  limited  company,  such  as  the 
Copper  King,  Limited,  (c)  Third,  there  is  the  corporation  organ- 
ized and  doing  business  in  a  jurisdiction  where  by  statute,  along 
with  the  special  corporate  (or  quasi-joint)  liability  just  referred 
to,  there  results  what  may  be  called  a  general,  proportional  (or 
otherwise  limited)  individual  (or  several)  liability.  The  ordinary 
California  corporation  is,  for  present  purposes,  the  most  important 
example  of  this  third  sort  of  liability.  Each  of  the  three  kinds  of 
liability  may  now  be  considered  somewhat  separately. 

(a)  The  general,  unlimited,  individual  liability  of  stockholders. 
With  reference  to  a  given  corporation  contract  we  commonly 
say  that  the  contractual  obligation  exists  between  the  corporation 
and  the  other  contracting  party,  that  the  primary  duty  is  on  the 
corporation,  not  the  stockholders ;  that  in  case  of  breach  the  reme- 
dial contractual  duties  and  contractual  liabilities  are  on  the  cor- 
poration, not  the  stockholders ;  that  the  corporation  is  sued,  not 
the  stockholders;  that  the  judgment  is  against  the  corporation, 
not  against  the  stockholders ;  that  the  execution  is  levied  on  the 
property  of  the  corporation,  not  on  that  of  the  stockholders.  All 
this  is  our  usual  language.  It  is  short  and  convenient,  but  that 
is  all.  If  we  look  at  the  ultimate  realities,  we  see  that,  as  to  each 
of  the  three  classes  of  corporations  above  mentioned,  the  only 
primary  obligation  in  existence  is  between  the  stockholders  and  the 
other  party  to  the  bargain,  and  that  the  primary  duties  are  upon 
the  stockholders.     As  said  by  Judge  Dillon:40 

39See  Carrol  v.   Green    (1875)    92  U.    S.   509,   S12;   2   Mor.    Priv.   Corp. 
(2nd  ed.,  1886)   869. 

"Upton  v.  Englehart   (U.  S.   1874)   3  Dill.  496,  497. 
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"Whoever  becomes  a  stockholder  in  an  incorporated  company 
sustains  a  three-fold  relation:  *  *  *  third,  to  the  creditors  of 
the  corporation.  *  *  *  The  capital  is  supplied  by  the  share- 
holders, who  alone  participate  in  the  gains  or  pecuniary  advantages 
which  may  accrue  from  the  carrying  on  of  the  corporate  enter- 
prise. The  shareholders  are  the  real  parties  in  interest;  the  in- 
corporating statute  empowering  them  to  contract  and  be  con- 
tracted with  through  the  medium  of  a  corporate  representative." 

Accordingly,  if  the  contract  calls  for  a  conveyance  of  land 
owned  by  the  corporation,  each  stockholder  is,  along  with  his 
fellows,  under  a  solidary,41  primary  duty  that  such  land  shall  be 
conveyed ;  and,  in  case  of  breach,  by  reason  of  the  equitable  reme- 
dial duties  and  liabilities  arising,  specific  performance  may  be  had. 
If,  on  the  other  hand,  the  corporation  contract  (or  debt)  calls  for 
the  payment  of  money,  each  stockholder  is  likewise  under  a  solid- 
ary, primary  duty  to  the  creditor.  So,  too,  in  every  case,  no 
matter  what  the  forms  and  procedure  may  be,  the  action  brought 
to  enforce  this  liability  is  in  truth  "against  the  stockholders;"  and 
the  same  may  be  said  as  to  the  judgment  and  the  execution.4- 
This  is  as  true  of  the  "limited  liability"  corporation  as  it  is  of  any 
other. 

Whether  the  stockholder's  liability  is  limited  or  unlimited,  and 
if  the  latter,  to  what  extent — depends  on  the  legislative  enactment 
under  which  the  association  has  transacted  its  business.  The  case 
now  under  discussion  is  that  of  an  unlimited  remedial  duty  and  a 
correspondingly  unlimited  liability — a  liability,  that  is,  to  respond 
out  of  any  assets  that  the  stockholder  may  have.  Corporations,  the 
transactions  of  which  give   rise  to  liabilities   of  this  kind,   have 

"Compare  Salmond,  Jurisp.  (2nd  ed.,  1907)  430:  "Obligations  *  *  * 
may  be  called  solidary,  since,  in  the  language  of  Roman  law,  each  of  the 
debtors  is  bound  in  solidum  instead  of  pro  parte;  that  is  to  say,  for  the 
whole,  and  not  for  a  proportionate  part.  A  solidary  obligation,  there- 
fore, may  be  defined  as  one  in  which  two  or  more  debtors  owe  the  same 
thing  to  the  same  creditor." 

4"That  the  form  of  a  judgment  and  the  procedure  for  obtaining  it  vary 
considerably  according  to  circumstances,  and  that  the  actual  incidence  of 
the  judgment  obligation  may  be  different  from  that  which  the  form  might 
prima  facie  indicate  is  well  exemplified  by  such  cases  as  Bank  of  Austral- 
asia v.  Harding  (1850)  9  C.  B.  661.  In  that  case  an  "unincorporated" 
company  did  business  in  New  South  Wales.  The  legislature  passed  an 
act  enabling  the  chairman  of  the  company  to  sue  and  be  sued  for  the  com- 
pany, and  providing  that  he  was  to  be  taken  as  agent  for  the  members  of 
the  company.  An  action  in  the  court  of  New  South  Wales  was  brought 
against  the  chairman,  as  such,  and  judgment  obtained  against  him  in  that 
capacity.  Thereafter  it  was  held  by  the  English  court  that  such  judgment 
could,  to  its  full  amount,  be  enforced  in  England  against  a  member  of  the 
company  resident  in  England,  although  he  was  not,  except  by  representa- 
tion as  above  described,  a  party  to  the  proceedings  in  New  South  Wales. 
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existed  both  under  the  law  of  England  and  under  the  laws  of 
some  of  the  American  states.  Thus  under  the  English  Act  of 
1 844"  companies  could  be  "incorporated"  with  all  the  usual  inci- 
dents excepting  limitation  of  liability.  So  also  under  the  present 
English  Companies  Acts,  1862-1908,44  "unlimited  liability"  corpo- 
rations, or  "companies"  may  be  formed,  though  they  are  now 
unusual.45  In  America  also,  as  is  well  known,  there  are  cases  of 
"unlimited  liability"  corporations.  Thus  in  Corning  v.  McCul- 
loughie  the  charter  of  an  incorporated  company  provided  that  the 
stockholders  should  be  jointly  and  severally  liable  for  its  debts  and 
that  a  creditor  might,  after  judgment  obtained  against  the  corpo- 
ration, and  execution  returned  unsatisfied,  sue  any  stockholder  and 
recover  his  demand.  Mr.  Justice  Jones,  in  the  course  of  an  able 
opinion,  said  :47 

"If  then  the  incorporation  of  this  company  does  not  shield  or 
exempt  its  corporators  and  members  from  individual  responsibility 
for  the  debts  *  *  *  but  leaves  them,  under  the  common  law 
liability,  as  partners  or  joint  debtors  for  those  debts  and  engage- 
ments, must  it  not  follow  that  the  defendant,  McCullough,  he 
being  a  stockholder  *  *  *  at  the  time  of  the  debt  *  *  *  to  these 
plaintiffs  was  contracted,  became,  on  the  consummation  of  the 
contract  by  the  delivery  of  the  goods  to  the  company,  liable  for  the 

"Stat.  7  &  8  Vict.  c.  no.  This  act,  sections  66  and  68,  enabled  "parties 
who  had  recovered  on  a  general  contract  with  the  company  *  *  *  to 
enforce  a  judgment  against  the  company  by  execution  against  the  indi- 
vidual members  of  it,  after  due  diligence  used  to  obtain  satisfaction  from 
the  funds  of  the  company."  Denman,  C.J.,  in  Halket  v.  Merchant,  etc., 
Ins.  Co.  (1849)  13  Q.B.  060,  963.  It  thus  appears  that  under  this  Act 
of  Parliament  the  judgment  "against  the  company"  was  the  substantial 
equivalent  of  an  ordinary  joint  judgment,  the  most  conspicuous  difference 
being  perhaps  the  fact  that,  before  execution  could  be  levied  on  the  gen- 
eral, individual  assets  of  the  shareholders,  their  special,  corporate  (or 
quasi-joint)    assets   had   to   be   exhausted. 

"See  sec.  38,  quoted  ante,  p.  286,  n.  4.  The  fact  that  this  unlimited  lia- 
bility can  be  enforced  only  by  winding-up  proceedings  involves  merely  a 
difference  of  form  and  not  of  substance.  Compare  Oakes  v.  Turquand 
(1867)  L.  R.  2  H.  L.  325,  347,  per  Lord  Chelmsford:  "As  I  understand 
these  Acts,"  (relating  to  contribution  by  shareholders  in  winding-up  pro- 
ceedings) "they  merely  changed  the  remedy  which  the  creditor  previously 
possessed  of  issuing  execution  against  the  shareholder  *  *  *  into  a 
right  to  obtain  satisfaction  of  his  debt  by  means  of  forced  contributions. 
*  *  *  They  do  not  appear  to  me  to  have  changed  the  right  of  the 
creditor  on  the  one  hand,  or  the  liability  of  the  shareholder  on  the 
other.     *     *     *" 

"See  also  the  Companies  Act  of  1862,  sees.  41,  43,  and  48,  relating  to 
an  unlimited  individual  liability  existing,  in  certain  cases,  even  against 
shareholders  in  a  company  limited  by  shares. 

48 (1847)  1  N.  Y.  47.  Compare  Mr.  Taylor's  comments  on  this  case, 
Priv.  Corp.   (5th  ed.,  1902)  sec.  717. 

47At  page  54- 
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payment  of  the  debt  contracted  thereby  ?  *  *  *  *  each  stock- 
holder incurs  that  liability  to  the  creditor  the  moment  the  contract 
of  such  creditor  with  the  company  is  consummated  *  *  *  the 
defendant  incurred  the  obligation  to  answer  and  pay  the  debt  thus 
contracted."  48 

From  the  quotation  just  given  it  becomes  clear  that,  so  far  as 
the  primary  obligation,  the  remedial  obligation,  and  the  corre- 
sponding liability  were  concerned,  the  corporation  obligation  in 
Corning  v.  McCullou'gh  differed  from  an  ordinary  joint  and  sev- 
eral obligation  only  in  comparatively  unimportant  details.49  Some 
of  the  differences  were  these:  (i)  that  the  corporate  (or  quasi- 
joint)  liability  of  the  stockholders  could  be  enforced  by  suing  them 
in  the  name  of  the  corporation,  instead  of  joining  them  all  as  in- 
dividual parties  defendant;  (2)  that,  as  to  the  corporate  (or  quasi- 
joint)  judgment  rendered,  execution  could  be  levied  only  on  the 
special,  corporate  (or  quasi-joint)  assets  of  the  stockholders,  and 
not  on  their  general,  individual  assets  as  in  the  case  of  an  ordinary 
joint  judgment;  (3)  that  the  individual  liability  of  each  stock- 
holder could  be  enforced  only  after  the  writ  of  execution  on  the 
corporate  (or  quasi-joint)  judgment  had  been  returned  unsatisfied. 

(b)  The  special,  proportional,  corporate  (or  quasi-joint)  lia- 
bility of  stockholders.  Attention  must  now  be  given  to  that  sort 
of  limited  liability  which  is  most  generally  associated  with  the  idea 
of  a  corporation.  Suppose  that  an  English  limited  company,  such 
as  the  Copper  King,  Limited,  having  its  shares  fully  paid  up,  in- 
curs a  debt  in  England.  As  already  suggested,  the  primary  obliga- 
tion here,  as  in  all  other  cases,  exists  between  the  creditor  and  the 
shareholders  or  stockholders,  the  incidents  of  this  obligation  being 
worked  out,  so  far  as  possible,  as  if  the  stockholders  were  a  single 
person.  In  short,  the  primary  obligation  is  a  solidary  one  similar 
in  many  respects  to  an  ordinary  joint  obligation.  The  most  im- 
portant difference  between  the  two  cases  is  this :  Upon  breach  of 
an  ordinary  joint  obligation,  all  the  joint  obligors  must  be  made 
parties  defendant,  a  joint  judgment  may  be  obtained,  and  execution 
may  be  levied  not  only  on  such  special,  joint  assets  as  the  joint 
obligors  may  chance  to  have,  but  also  on  the  general,  several  assets 
of  each  obligor.  On  the  other  hand,  if  the  corporate  (or  quasi- 
joint)  debt  of  the  stockholders  is  special  and  proportional,  under 

48For  a  few  further  examples  of  corporations  the  stockholders  of  which 

incurred  an   unlimited   individual    liability,   see   Deming   v.    Bull    (1835)    10 

Conn.  409.  414;  Shafer  v.  Moriarty  (1874)  46  Ind.  9:  New  Eng.,  etc.,  Bank 

v.  Newport,  etc..  Factory   (1859)  6  R.  I.  154.     See  also,  ante,  p.  304,  n.  43. 

See  ante,  p.  295,  the  quotation  from  Mechem  on  Partnership. 
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forms  and  methods  of  procedure  that  are  sui  generis,  a  corporate 
(or  quasi-joint)  judgment  may  be  obtained  against  the  stock- 
holders; but,  in  contrast  to  the  ordinary  joint  judgment,  satisfac- 
tion of  this  corporate  judgment  may  be  levied  not  on  the  general 
assets  of  each  stockholder,  but  only  on  the  special,  corporate  (or 
quasi- joint)  assets  in  which  each  stockholder  has  an  undivided, 
proportional  interest.  At  this  point  another  important  difference 
between  the  corporate  (or  quasi-joint)  obligation  of  stockholders 
and  the  ordinary  joint  obligation  should  perhaps  be  noticed.  Both 
as  to  the  primary  obligation  resulting  from  a  corporation  contract 
and  as  to  the  supervening  remedial  obligation  and  judgment  obli- 
gation— together  with  the  corresponding  liability — any  stockholder 
may,  by  merely  selling  his  shares,  that  is,  his  undivided,  propor- 
tional interest  in  the  corporate  assets,  substitute  his  transferee. 
This  novation,  even  though  it  involves  a  transfer  of  obligation  or 
liability  as  well  as  the  rights  of  the  stockholder,  may  take  place, 
of  course,  without  the  consent  of  the  creditor  of  the  corporation, 
(c)  The  general,  proportional  (or  otherwise  limited) ,  individual 
liability  of  stockholders. — The  third  case  of  stockholders'  liability 
to  be  considered  might  be  said  to  be  intermediate  between  the  two 
cases,  "(a)"  and  "(b),"  previously  discussed.  For  present  pur- 
poses, as  has  already  been  said,  the  best  example  of  that  liability 
is  furnished  by  an  ordinary  California  corporation  doing  business 
in  that  state.'0  As  will  soon  appear,  this  sort  of  liability  is  neither 
so  extensive  as  that  discussed  in  connection  with  the  case  of 
Corning  v.  McCiillough  nor  so  restricted  as  that  of  the  share- 
holders in  an  English  limited  company  such  as  the  Copper  King. 
Limited.  The  latter  form  of  liability  has,  in  the  paragraphs  pre- 
ceding, been  compared  with  the  liability  resulting  from  an  ordinary 
joint  obligation ;  and,  in  a  similar  way,  it  seems  extremely  helpful 
to  compare  the  obligations  and  liabilities  of  California  stockholders 
with  ordinary  joint  and  several  obligations  and  liabilities.51  Let 
us  suppose  that  on  March  ist  the  XYZ  corporation,  the  shares  of 

50For  the  California  constitutional  and  statutory  provisions  relating  to 
the  individual  liability  of  stockholders,  see  the  quotations  ante,  n.  286,  n.  7. 

"See  Leake,  Contracts  (5th  ed.,  1906)  301  :  '"Several  persons  may  also 
enter  into  concurrent  contracts  respecting  the  same  matter,  binding  them- 
selves jointly  as  one  party,  and  also  severally  as  separate  parties;  in  which 
case,  besides  the  one  joint  contract,  there  are  also  as  many  several  con- 
tracts as  there  are  separate  parties :  the  debt  or  matter  of  the  contract 
being  one  and  the  same  in  all  the  contracts  thus  made."  See  also  the 
similar  language  of  Baron  Parke  in  King  v.  Hoare  (1844)  l3  M.  &  W. 
493,  505:  and  compare  Mr.  Justice  Story  in  U.  S.  v.  Cushman  (1836)  2 
Sumn.  426,  437. 
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which  have  been  fully  paid  up,52  incurs,  in  favor  of  A,  a  debt  of 
$800,  to  be  paid  on  June  1st.  X  owns  half  of  the  entire  subscribed 
capital  stock,  Y  and  Z  each  one  eighth,  and  the  other  stockholders 
the  balance.  By  virtue  of  this  debt  X,  Y,  Z,  and  the  others  have 
a  corporate  (or  quasi-joint)  obligation  corresponding  to  that  of 
shareholders  in  an  English  limited  company  as  heretofore  ex- 
plained ;  concurrently,  however,  each  stockholder  has,  under  the 
California  law,  a  several,  primary  obligation.  Accordingly,  in 
case  the  debt  is  not  paid  at  maturity,  the  stockholders  have  both 
a  corporate  (or  quasi-joint)  remedial  obligation  together  with  the 
corresponding  liability,  and  a  several  remedial  obligation,  together 
with  the  corresponding  liability.  This  obligation  and  this  liability, 
however,  though  requiring  the  stockholder  to  respond  out  of  his 
general,  individual  assets,  are  limited  according  to  his  respective 
proportion  of  the  capital  stock.  For  example,  X's  remedial  obliga- 
tion and  liability  amount  to  only  $400,  Y's  to  $100,  and  so  on. 
From  what  has  just  been  stated,  it  follows  that  A  has  a  choice  of 
remedies.53  He  may  enforce  the  corporate  (or  quasi-joint)  liabil- 
ity of  the  stockholders  by  "suing  the  corporation"  and  getting  judg- 
ment for  $800;  and  this  judgment  may  be  satisfied  out  of  the 
special,  corporate  (or  quasi-joint)  assets  of  the  stockholders. 
Instead  of  pursuing  this  course,  however,  A  may  enforce  the 
several  liability  of  X,  Y,  Z,  or  any  of  the  other  stockholders. 
Without  taking  any  proceedings  whatever  "against  the  corpora- 
tion," or  concurrently  with  such  proceedings,  he  may,  independent- 
ly of  any  other  creditor,  institute  an  action  at  law  against  X  for 

""It  should  perhaps  be  said,  in  passing,  that,  when  the  shares  have  not 
been  fully  paid  up,  as  a  remedy  concurrent  with  that  given  by  Cal.  Civ. 
Code,  sec.  322  (relating  to  the  individual  liability),  the  judgment  creditors 
of  an  insolvent  commercial  corporation  may,  in  accordance  with  the  gen- 
erally prevailing  doctrine,  compel  the  shareholders,  through  an  equitable 
proceeding,  to  pay  in  the  unpaid  portion  of  the  par  value  of  their  respective 
shares.  Harmon  v.  Page  (1882)  62  Cal.  448;  Tulare  Savings  Bank  v. 
Talbot    (1900)    131   Cal.  45. 

"Compare  the  analogous  doctrine  as  to  choice  and  cumulation  of 
remedies  for  breach  of  an  ordinary  joint  and  several  obligation.  In  U.  S. 
v.  Cushman  (1836)  2  Sumn.  426,  440,  Mr.  Justice  Story  said:  "When  a 
party  enters  into  a  joint  and  several  obligation,  he  in  effect  agrees,  that 
he  will  be  liable  in  a  joint  action,  and  to  a  several  action  for  the  debt;  and 
if  so,  then  a  joint  judgment  can  be  no  bar  to  a  several  suit,  if  that 
judgment  remains  unsatisfied.  The  defect  of  the  opposing  argument 
is,  that  it  supposes,  that  the  obligee  has  an  election  only  of  one 
remedy,  or  of  the  other;  and  that  by  electing  a  joint  suit,  he  waives  his 
right  to  maintain  a  several  suit.  *  *  *  The  remedies  are  concurrent. 
And  I  know  of  no  principle  of  law,  which  would  have  prevented  the 
plaintiffs  from  bringing  a  joint  suit  and  a  several  suit  on  the  bond  at  the 
same  time,  and  proceeding  therein  pari  passu.  It  is  true,  there  could 
be   but   one   satisfaction." 
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$400;  a  similar  action  against  Y  for  $100,  and  so  on.54  This  last 
statement  is  supported  not  only  by  the  unequivocal  language  of  the 
California  Civil  Code  but  also  by  numerous  decisions.  Thus  in 
Morrow  v.  Superior  Court*5  Mr.  Justice  Sharpstein  said : 

"it  seems  to  us  that  any  creditor  is  entitled  to  sue  any  stock- 
holder for  such  proportion  of  the  indebtedness  of  the  company  to 
such  creditor  as  the  stock  of  such  stockholder  bears  to  the  whole 
capital  stock  of  said  company.  The  stockholder  is  made  individu- 
ally, not  jointly,  liable.     *     *     * 

"As  to  the  primary  liability  of  the  stockholders  of  the  com- 
pany, for  its  debts,  we  entertain  no  doubt  *  *  *  there  is 
nothing  in  the  act  which  postpones  a  creditor's  right  of  action 
against  a  stockholder,  until  after  he  has  exhausted  his  remedies 
or  any  part  of  them  against  the  company  for  the  recovery  of  his 
debt.  The  liability  of  the  stockholder  is,  in  our  opinion,  as  dis- 
tinct and  separate  from  that  of  the  corporation,  as  it  would  be  if 
the  act  had  made  no  provision  for  any  other  liability  than  that  of  the 
stockholders  for  the  debts  of  the  company."  56 

At  this  point  it  should  be  observed  that,  even  in  the  case  of  a 
California  corporation  incurring  a  debt  in  that  state,  it  is  possible 
for  the  stockholders  to  be  exempted  from  any  individual,  or  sev- 
eral, obligation  and  liability,  and  thus  to  have  only  a  corporate 
(or  quasi-joint)  obligation  and  liability,  just  as  in  the  case  of  an 
English  limited  company  incurring  a  debt  in  England.  By  actual 
agreement  with  the  corporation  at  the  time  the  debt  is  contracted, 
the  creditor  may  "waive"  the  individual  obligation  and  liability 
of  the  stockholders.57     Thus  upon  final   analysis  the   difference 

MOr  X  and  some  of  the  other  stockholders  may  be  joined  in  a  single 
action,  for  the  purpose  of  enforcing  their  respective  several  liabilities,  the 
judgments  rendered  in  such  case  being,  however,  several,  not  joint.  See 
Cal.  Civ.  Code,  sec.  322. 

66  (1883)   64  Cal.  383,  386. 

MSee,  to  the  same  effect,  In  re  California,  etc.,  Ins.  Co..  (1889)  81  Cal. 
364.  368;  Hyman  v.  Coleman  (1800)  82  Cal.  650,  653;  Knowles  v.  Sander- 
cock  (1895)  I07  Cal.  629,  642;  Anderson  v.  Schloesser  (1908)  153  Cal. 
219,  222. 

Those  stockholders  only  are  liable  who  were  such  at  the  time  that  the 
corporate  obligation  was  incurred.     See  the   cases  just  cited. 

"French  v.  Teschemaker  (1864 ")  24  Cal.  518,  559;  see  Wells  v.  Black 
(1897)  117  Cal.  157,  161-163.  The  doctrine  of  these  cases  is  the  one  which 
prevails  generally  in  the  American  States.  See  1  Cook,  Corp.  (5th  ed., 
1903)   sec.  216,  n.  1. 

Similarly,  under  the  English  Companies  Acts.  1862-1908,  the  individual 
liability  of  shareholders  in  an  "unlimited  liability"  company  may  be 
negatived  by  actual  agreement  that  the  creditor  shall  look  to  the  company 
funds  only.  See  sec.  38,  clause  6;  In  re  Accidental,  etc.,  Co.  (1878)  L.  R. 
7  Ch.  D.  568.  570:  compare  Halket  v.  Merchant,  etc.,  Ins.  Co.  (1849s)  13 
Q.  B.  960.  referred  to,  ante,  p.  304,  n.  43. 
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between  the  English  and  the  California  law  as  to  limitation  of 
liability  is  not  great.  By  the  former  it  sufficies  that  "Limited"  is 
the  last  word  in  the  name  of  the  company  as  set  forth  in  the 
memorandum  of  association,  that  there  is  a  declaration  in  the 
memorandum  that  the  liability  of  the  members  is  to  be  limited, 
and  that  certain  provisions  of  the  law  are  followed  requiring  the 
word  "Limited"  to  be  used  as  part  of  the  company  name  in  all 
business  transactions.58  By  the  California  law,  on  the  other  hand, 
nothing  short  of  an  actual  agreement  by  the  creditor  seems  to 
suffice.59 

Only  one  further  important  question  relating  to  the  intrinsic 
nature  of  the  obligation  and  the  liability  of  stockholders  remains  to 
be  considered :  Are  they  contractual,  or  are  they  quasi-contractual  ? 
In  considering  this  question  one  preliminary  matter  may  be  noticed. 
It  seems  well  to  remember  that  the  term  to  be  applied  to  any  sort 
of  liability  depends  upon  the  nature  of  the  primary  obligation  from 
the  breach  of  which  that  liability  arises.  Thus,  as  heretofore 
indicated,60  the  primary  obligation  resulting  from  an  ordinary 
legally  binding  agreement  is  said  to  be  contractual ;  in  case  of 
breach,  the  remedial  obligation  to  pay  damages  is  likewise  desig- 
nated as  contractual ;  and,  finally,  the  liability  corresponding  to 
that  remedial  obligation  is  also  properly  described  as  contractual. 
Similarly  a  quasi-contractual  liability  corresponds  to  a  remedial 
obligation  springing  from  the  breach  of  a  quasi-contractual  prim- 
ary obligation. 

In  approaching  the  present  inquiry  as  to  the  precise  character 

""See  the  Companies  Act  of  1862,  sees.  8,  41,  42. 

"Wells  v.  Black  (1897)  ll7  Cal.  157,  162:  In  this  case  the  California 
corporation  was  a  savings-bank.  In  the  plaintiff's  deposit-book,  as  in  those 
of  the  other  depositors — was  printed,  along  with  the  by-laws  of  the  cor- 
poration, an  additional  by-law,  so-called,  the  latter  being  in  the  form  of 
an  agreement  couched  in  the  first  person,  and  purporting  to  waive  any  con- 
stitutional or  statutory  liability  of  the  stockholders.  This  waiver  was  not, 
however,  signed.  It  was  held:  (i)  that  the  so-called  by-law  was  void  as 
such :  (2)  that  as  there  was  no  avowed  agreement  to  its  terms,  the  stock- 
holders' obligation  and  liability  had  not  been  negatived.  Said  Mr.  Justice 
Henshaw  :  "Had  the  depositors  signed  this,  or  in  any  other  equally  effective 
manner    agreed    to    its    terms,    a    different    question    would    be    presented. 

*  *  Nor  is  the  position  of  appellants  bettered  if  the  provision  above 
quoted  be  treated  as  a  by-law.  It  would  then  be  a  by-law  asserting  that 
the  stockholders  of  this  corporation  were  not  held  to  their  constitutional 
liability.  But  corporations  may  make  only  such  by-laws  as  are  consistent 
with  the  constitution  and  laws  of  the  state.  *  *  *  Such  a  by-law 
clearly  contravenes  them,  and  is  therefore  void.  Being  void,  it  carried  no 
notice  to  and  had  no  binding  force  upon  depositors."  Compare  Oswald  v. 
Minneapolis,  etc..  Co.   (1896)  65  Minn.  249. 

60See  ante,  pp.  293-4. 
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of  the  stockholder's  liability  it  seems  important  to  have  in  mind 
more  definitely  than  has  already  been  incidentally  indicated  the 
true  relation  existing  between  the  stockholders  and  the  corporation 
officers  and  agents.  It  is  of  course  common,  in  connection  with 
most  matters  of  corporation  law,  to  say  with  some  emphasis  that 
the  corporation  officers  and  agents  are  the  agents  "of  the  corpora- 
tion," and  not  of  the  stockholders.  But  whenever  it  is  desired  to 
get  down  to  the  realities  of  the  situation,  it  is  necessary  to  per- 
ceive clearly  that  the  so-called  corporation  representatives  are  in 
fact  the  representatives,  or  quasi-agents,  of  the  stockholders,  and 
that  all  forms  of  stockholders'  obligations  and  liabilities,  special  or 
general,  quasi-joint  or  several,  limited  or  unlimited,  result  from 
that  relation.  This  fact  has  received  ample  recognition  from  the 
courts.  A  good  case  relating  to  the  matter  is  Kennedy  v.  Cali- 
fornia Savings  Bank.61  By  section  537  of  the  California  Code  of 
Civil  Procedure  an  attachment  could  be  had  in  an  action  "upon  a 
contract,  express  or  implied,  for  the  direct  payment  of  money." 
It  was  held  that  the  individual  obligation  and  liability  of  the 
stockholders  under  section  322  of  the  Civil  Code  were  contractual 
within  the  meaning  of  the  above  provision.  Mr.  Justice  De  Haven 
said: 

"This  section  prescribes  the  terms  upon  which  individuals  are 
permitted  to  transact  business  through  the  medium  of  a  corpora- 
tion, *  *  *  As  said  by  the  Supreme  Court  of  Ohio,  in  Brown 
v.  Hitchcock,  36  Ohio  St.  678:  'The  corporation  itself  is  a  mere 
legal  entity,  existing  only  in  legal  contemplation,  and  is  created 
for  the  convenience  and  benefit  of  the  stockholders.  All  its  deal- 
ings are  for  and  on  their  account.  It  can.  contract  no  debts,  except 
under  the  authority,  express  or  implied,  of  the  stockholders,  and 
through  their  corporate  agents." 

This  relation  between  the  stockholders  and  the  corporate  agents 
is  also  justly  emphasized  in  Hale  v.  Hardon,r'2  another  case  re- 
lating to  the  individual  liability  of  stockholders.  Judge  Aldrich, 
speaking  for  the  United  States  Circuit  Court  of  Appeals,  said : 

"The  stockholders  in  the  primary  and  in  the  ultimate  sense 
are  the  corporation.  *  *  *  The  business  is  the  business  of  the 
stockholders,  and  the  profits,  where  there  are  profits,  belong  to  the 
stockholders.  The  officers  and  agents  of  the  corporation  who  deal 
with  the  public  are,  in  a  sense  at  least,  the  agents  of  the  stock- 
holders, and  the  superadded  stockholders'  liability  is  designed  as  an 

•1(i892)  97  Cal.  93,  96. 
w(i899)    95   Fed.   Rep.   747,   752. 
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additional  security  and  as  an  inducement  to  the  public  to  deal  with 
the  enterprise  in  which  the  stockholders  are  engaged."  6G 

The  relation  between  the  stockholders  and  the  corporation 
representatives  having  been  considered,  the  question  arises :  What 
is  the  intrinsic  nature  of  the  obligation  and  the  liability  ultimately 
falling  upon  the  stockholders  as  a  result  of  that  relation?  To  an- 
swer this  question,  let  us  consider  in  turn:  (i)  the  corporate  (or 
quasi-joint)  obligation  and  liability  of  the  stockholders;  and  (2) 
the  individual  (or  several)  obligation  and  liability.  No  doubt, 
with  respect  to  a  given  "corporation  contract"  we  commonly  say 
that  "the  corporation  made  the  contract ;"  and  hence  we  say  also 
that  "the  corporation's  obligation  and  liability"  are  contractual. 
But,  as  we  have  seen,  the  corporation's  obligation  and  liability  are 
in  reality  the  corporate  (or  quasi-joint)  obligation  and  liability 
of  the  stockholders.  In  the  most  general  sense  of  the  term  it 
would  seem  that  this  obligation  and  this  liability  are  contractual. 
It  may  be  doubted,  however,  whether  this  is  as  precise  a  statement 
as  is  possible.64  In  this  connection  it  seems  necessary  to  consider 
one  or  two  elementary  propositions  relating  to  corporation  control. 
The  language  of  Mr.  Taylor  will  suffice: 

"By  filing  articles  of  association,  or  accepting  a  charter,  share- 
holders agree"  (that  is,  inter  se)  "that  the  corporate  enterprise 
shall  be  managed  as  provided  for  in  the  charter,  or  in  the  enabling 
statute  and  articles  of  association.  Their  individual  right  to  man- 
age the  funds  subscribed  they  surrender  into  the  hands  of  a  major- 
ity of  themselves,  and  into  the  hands  of  the  officers  of  the  corpo- 
ration, as  provided  for  in  the  constitution."65 

"As  a  usual  thing,  the  entire  management  of  the  business  of  a 
corporation  is  by  its  constitution  vested  in  the  board  of  directors ; 
so  that  from  the  beginning  the  shareholders  have  little  to  do  with 
the  corporate  management,  their  main  function  being  to  elect  the 
directors."  66 

"As  against  all  persons,  so  against  the  individual  shareholders, 

""Compare  also  the  recent  article  of  Professor  W.  D.  Lewis,  Liability 
of  the  Undisclosed  Principal  in  Contract  (Feb.,  1909)  9  Columbia  Law 
Rev.  116,  128,  quoted,  ante,  p.  301,  n.  35. 

MSee  Harriman.  Contracts  (2nd  ed.,  1901)  Appendix  I.,  "The  Nature 
of  the  Contractual  Obligation."  At  page  367  the  learned  author  says  :  "The 
two  essential  features  of  contractual  obligation,  therefore,  are,  first,  that 
it  is  the  result  of  a  voluntary  act  on  the  part  of  the  obligor;  and,  second, 
that  this  voluntary  act  determines  the  extent  of  the  obligation  and  all 
conditions  necessary  to  its  existence." 

See  also  Keener,  Quasi-Contracts    (1893)    Ch.  I. 

"Priv.   Corp.    (5th   ed..    1902)    sec.   38. 
"Ibid.  sec.  219. 
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or  a  minority  of  shareholders,  the  corporation  has  the  right  to 
carry  on  the  corporate  enterprise  in  the  manner  and  for  the 
purposes  set  forth  in  its  constitution ;  and  within  the  scope  of  their 
powers  the  reasonable  and  fair  discretion  of  the  board  of  directors 
can  be  controlled,  if  at  all,  only  through  the  action  of  a  majority  of 
shareholders  taken  in  the  manner  indicated  by  the  corporate  con- 
stitution." 67 

From  these  well-known  principles  of  law  it  is  clear  that  the 
stockholder,  by  joining  the  corporation,  grants,  within  the  limits 
defined  by  the  constitution,  an  irrevocable  power  to  the  corporation 
"agencies"  to  fix  upon  himself,  or  the  one  succeeding  to  his  in- 
terest, the  corporate  (or  quasi-joint)  primary  obligation  now  under 
discussion,  and  also,  in  case  of  breach,  the  corporate  (or  quasi- 
joint)  remedial  obligation,  and  corresponding  thereto  the  special, 
proportional,  corporate  (or  quasi-joint)  liability.  In  the  creation 
of  this  corporate  (or  quasi-joint)  obligation  against  a  stockholder, 
X,  and  in  favor  of  a  creditor,  A,  there  may,  so  to  speak,  intervene 
the  will  and  the  powers  of  a  majority  of  the  stockholders,  the  will 
and  the  powers  of  the  board  of  directors,  and  the  will  and  the 
powers  of  some  agent  upon  whom  a  certain  authority  has  been 
conferred.  Over  and  over  again,  therefore,  the  obligation  of  X 
and  the  other  stockholders  may  come  into  existence  without  their 
actual  concurrence,  and.  in  some  cases,  in  spite  of  their  express 
dissent  and  minority  vote.  Further,  even  if  X  expressly  yields 
his  assent  to  a  contemplated  corporate  obligation  and  votes  with 
the  majority,  the  obligation  thereafter  fixed  upon  him  and  his 
fellows  results  not  from  his  voluntary  act  alone  or  from  the  exer- 
cise of  his  individual  power  alone ;  on  the  contrary,  it  results  from 
the  volitions,  and  the  concurrent  exercise  of  the  rights  and  powers, 
of  a  majority  of  the  stockholders  and  the  corporate  officers  and 
agents  whose  will  may  be  involved.68  The  obligation  and  liability 
of  X,  in  other  words,  grows  out  of  the  relation  which  he  has,  by 
joining  the  corporation,  voluntarily  constituted  between  himself 
and  his  fellow-stockholders.  In  view  of  the  foregoing  considera- 
tions,  the   obligation   and  liability   in   question   may,   perhaps,  be 


mIbid.  sec.  553.  The  learned  author  quotes  the  excellent  statements  of 
Lindsay,  J.,  in  Dudley  v.  Kentucky  High  School  (Ky.  1873)  9  Bush  576, 
578,  and  that  of  Bidelow,  C.  J.,  in  Durfee  v.  Old  Colony  R.  Co.  (Mass. 
1862)  5  Allen  230,  242. 

°*Of  course  only  the  typical  case  is  here  considered :  the  case  of  a  single 
person  owning  a  majority  of  shares  of  stock  is  exceptional  and,  for  present 
purposes,  unimportant. 
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accurately  described  as  quasi-contractual  rather  than  contractual.69 
If,  however,  the  former  term  be  thought  inadequate,  or  otherwise 
objectionable,  it  would  seem  that  we  must  content  ourselves  by 
describing  the  obligation  and  liabilty  as  sui  generis. 

All  that  has  been  said,  in  the  few  paragraphs  immediately 
preceding,  with  respect  to  the  corporate  (or  quasi-joint)  obliga- 
tion and  liability  would  appear  to  apply  with  equal  force  to  the 
individual  (or  several)  obligation  and  liability  of  a  stockholder  in 
a  California  corporation.  The  latter  as  well  as  the  former  are 
generally  described  as  contractual ;  yet  in  strictness  they  seem  to 
be  quasi-contractual.  So  far  as  authority  is  concerned,  there  are 
many  judicial  opinions  asserting  that  the  individual  obligation  and 
liability  are  contractual;  but  in  a  few  cases  judges  have  given 
intimations  of  the  view  here  urged  as  more  precise.  Some  of  the 
more  important  authorities  will  now  be  referred  to. 

The  California  case,  Kennedy  v.  California  Savings  Bank,01 
has  already  been  noticed  for  a  somewhat  different  purpose;70  and 
it  may  be  remembered  that  the  court  there  held  that  the  individual 
liability  of  the  California  stockholder  was  contractual  within  the 
broad  meaning  of  the  code  section  relating  to  attachments.  There 
are  a  number  of  other  California  cases  of  similar  import,  that  is, 
that  the  liability  is  contractual    in  the  broad  sense  of  that  term.71 

""See  Harriman,  Contracts  (2nd  ed.,  1901)  Appendix  I.,  quoted  ante, 
p.  311,  n.  64;  Keener,  Quasi-Contracts   (1893)   Ch.  I. 

However  remote  the  analogy  may  at  first  seem,  it  is  believed  to  be  help- 
ful to  compare  the  stockholder's  obligation  with  that  of  a  husband  for 
necessaries  furnished,  under  certain  circumstances,  to  his  wife.  In  such  a 
case  the  wife  has  the  power,  by  virtue  of  the  relation  between  herself  and 
husband,  to  fix  the  obligation  upon  the  latter,  quite  independently  of  any 
agreement  or  assent  on  his  part.  So,  in  like  manner,  the  liability  of  the 
stockholder  grows  out  of  the  relation  which  he  has  voluntarily  constituted 
between   himself   and   his    fellow-stockholders. 

It  seems  helpful,  also,  to  compare  the  obligation  of  an  undisclosed 
principal.  It  may  well  be  thought  that  this  is  quasi-contractual  rather 
than  contractual,  at  least  according  to  the  more  usual  modern  sense  of  the 
latter  term.  Compare  Huffcut,  Agency  (2nd  ed.,  1901)  sees.  118-121  ; 
Professor  W.  D.  Lewis,  Liability  of  Undisclosed  Principal  in  Contract 
(Feb.,  1909)  9  Columbia  Law  Rev.  116.  This  suggestion  as  to  the  nature 
of  the  undisclosed  principal's  obligation  would  seem  to  have  peculiar 
force  as  applied  to  a  case  like  Watteau  v.  Fenwick  L.  R.  [1893]  1  Q.  B. 
346. 

''"Supra,  p.  310. 

''Mokelumne,  etc.,  Co.  v.  Woodbury  (1859)  14  Cal.  265,  267;  McGowan 
i:  McDonald  (1896)  in  Cal.  57,  71;  Bliss  v.  Sneath  (1898)  119  Cal.  526, 
530.  See  also  Ferguson  v.  Sherman  (1897)  1 16  Cal.  169,  176  (holding  that 
the  stockholders'  liability  under  the  laws  of  Kansas  was  "contractual" 
and  that  an  action  to  enforce  it  might  be  maintained  in  California). 
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One  of  the  best  statements  is  to  be  found  in  Mokelumnc  Hill,  etc., 
Co.  v..  Woodbury.12  In  delivering  the  opinion  of  the  court,  Mr. 
Justice  Cope  said : 

"It  would  seem  *  *  *  that  an  individual  corporator,  in  re- 
spect to  his  personal  liability  for  the  debts  of  the  corporation,  does 
not  occupy  the  position  of  a  surety,  but  that  of  a  principal  debtor. 
His  responsibility  commences  with  that  of  the  corporation,  and 
continues  during  the  existence  of  the  indebtedness.  *  *  * 
It  has  frequently  been  decided  that  the  members  of  a  corporation, 
who  are  answerable  personally  for  the  corporate  debts  and  liabili- 
ties, stand  in  the  same  position,  in  relation  to  the  creditors  of  the 
corporation,  as  if  they  were  conducting  their  business  as  a  common 
partnership." 

In  Aldrich  v.  Anchor  Coal,  etc.,  Co.,13  the  question  before 
the  Supreme  Court  of  Oregon  was  whether  an  action  could  be 
maintained  in  that  state  to  enforce  a  stockholder's  liability  arising 
under  section  322  of  the  California  Civil  Code.  In  reaching  an 
affirmative  conclusion,  the  court,  by  Mr.  Justice  Bean,  said : 

"It  will  thus  be  seen  that  the  liability  of  a  stockholder  in  a 
California  corporation  is,  by  the  statute  and  decisions  of  that  state, 
a  liability  in  the  nature  of  a  contract,  the  same  in  legal  effect  as  if 
he  had  separately  and  directly  contracted  with  a  creditor  to  pay 
such  proportion  of  his  claim  as  the  amount  of  his  stock  bears  to 
the  whole  subscribed  capital  stock.     *     *     *      " 7* 

The  cases  just  referred  to  relate  directly  to  the  stockholders' 
individual  liability  under  the  laws  of  California.  The  views  ex- 
pressed by  these  authorities  find  abundant  support  in  a  large  num- 
ber of  cases  deciding  that  the  individual  liability  arising  under  the 
laws  of  various  other  states  is  contractual  in  the  broad  sense  of 
that  term.  Whitman  v.  Oxford  National  Bank15  before  the 
Supreme  Court  of  the  United  States,  is  one  of  the  best-known  and 
most  frequently  cited  cases  on  this  subject.  The  question  was 
whether  an  action  could  be  maintained  in  one  of  the  United  States 

"(1859)   14  Cal.  265,  267. 

"(1893)   24  Or.  32,  37,  32  Pac.  Rep.  756. 

"Accord:  Lanigan  v.  North  (1901)  69  Ark.  62  (holding  that  the  stock- 
holders' individual  liability  under  the  law  of  California  was  "contractual," 
and  might  be  enforced   in  the   courts  of  Arkansas). 

It  should  be  remembered  that,  although  some  of  the  cases  cited  in  this 
article  involve  a  question  in  the  conflict  of  laws,  they  are  not  referred  to 
at  this  time  by  reason  of  that  specific  fact ;  they  are  noticed  merely  because 
of  their  bearing  on  the  nature  of  the  individual  liability.  As  already 
indicated,  the  various  questions  relating  to  the  conflict  of  laws  will  be 
discussed,  in  a   subsequent  article. 

,5(iooo)    176   U.   S.   559,   563. 
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Circuit  Courts  of  New  York  to  enforce  the  individual  liability  of 
a  stockholder  in  a  Kansas  corporation.  In  holding  that  the  action 
might  be  maintained,  Mr.  Justice  Brewer,  speaking  for  the  court, 
said: 

"The  liability  which  by  the  constitution  and  statutes  is  thus 
declared  to  rest  upon  the  stockholder,  though  statutory  in  origin,  is 
contractual  in  its  nature.  It  would  not  be  doubted  that  if  the 
stockholders  in  this  corporation  had  formed  a  partnership,  the 
obligations  of  each  partner  to  the  others  and  to  creditors  would  be 
contractual,  and  determined  by  the  general  common  law  in  respect 
to  partnerships.  If  Kansas  had  provided  for  partnerships,  with 
limited  liability,  and  these  parties,  complying  with  the  provisions 
of  the  statute,  had  formed  such  a  partnership,  it  would  also  be 
true  that  their  obligations  to  one  another  and  to  creditors  would  be 
contractual,  although  only  in  the  statute  was  to  be  found  the 
authority  for  the  creation  of  such  obligations.  And  it  is  none  the 
less  so  when  these  same  stockholders  organized  a  corporation  under 
a  law  of  Kansas,  which  prescribed  the  nature  of  the  obligations 
which  each  thereby  assumed  to  the  others  and  to  the  creditors. 
While  the  statute  of  Kansas  permitted  the  forming  of  the  corpo- 
ration under  certain  conditions,  the  action  of  these  parties  was 
purely  voluntary.  In  other  words,  they  entered  into  a  contract 
authorized  by  statute."  76 

76In  accord  with  Whitman  v.  Oxford  Nat.  Bank  are  the  following  cases 
holding  that  the  individual  liability  of  stockholders  is  "contractual,"  and 
that  an  action  to  enforce  it  is  transitory:  Flash  v.  Conn  (1883)  109  U.  S. 
371;  Bernheimer  v.  Converse  (1907)  206  U.  S.  516,  529;  Rhodes  v.  U.  S. 
Bank  (1895)  66  Fed.  Rep.  512;  McVickar  v.  Jones  (1895)  70  Fed.  Rep. 
754;  Mechanics,  etc.,  Bank  v.  Fidelity,  etc.,  Co.  (1898)  87  Fed.  Rep.  113; 
Dexter  v.  Edmands  (1898)  89  Fed.  Rep.  467;  Hale  v.  Hardon  (1899)  95 
Fed.  Rep.  747;  Lanigan  v.  North  (1901)  69  Ark.  62,  63  S.  W.  62;  Fergu- 
son v.  Sherman,  supra;  Bell  v.  Farwell  (1898)  176  111.  489,  497;  Pulsifer  v. 
Greene  (1002)  96  Me.  438,  446;  Hancock  Nat.  Bank  v.  Ellis  (1898)  172 
Mass.  39,  47;  Broadway  Nat.  Bank  v.  Baker  (1900)  176  Mass.  294,  295; 
Converse  v.  Ayer  (Mass.  1908)  84  N.  E.  Rep.  98,  99;  Bearse  v.  Mabie 
(Mass.  1908)  84  N.  E.  Rep.  1015 ;  Western  Nat.  Bank  v.  Lawrence  (1898) 
117  Mich.  669,  672;  First  Nat.  Bank  v.  Gustin,  etc.,  Co.  (1890)  42  Minn. 
327;  Guerney  v.  Moore  (1895)  131  Mo.  650;  Howarth  v.  Angle  (1900)  162 
N.  Y.  179,  187;  Kulp  v.  Fleming  (1901)  65  Oh.  St.  321,  338;  Blair  v. 
Newbegin  (Oh.  1902)  62  N.  E.  Rep.  1040.  1043;  Aldrich  v.  Anchor  Coal 
Co.,  supra;  Cushing  v.  Perot  (1896)    175  Pa.  St.  66. 

The  case  of  Flash  v.  Conn,  supra,  was  cited  with  approval  in  the 
English  cases.  Huntington  v.  Attrill  L.  R.  [1893]  A.  C.  159,  160;  per  Lord 
Watson;  Risdon,  etc.,  Co.  v.  Furness  L.  R.  (1905)  1  K.  B.  304,  314,  per 
Kennedy,  J.,  semble. 

With  the  foregoing  authorities  should  be  compared  those  holding  that 
the  individual  obligation  and  liability  of  stockholders  fall  within  Art.  I., 
sec.  10,  of  the  Constitution  of  the  United  States,  providing  that  "no  state 
shall  *  *  *  pass  any  *  *  *  law  impairing  the  obligation  of  con- 
tracts." Bernheimer  v.  Converse  (1907)  206  U.  S.  516,  530;  Knickerbocker 
Trust  Co.  v.  Cremen  (1905)  140  Fed.  Rep.  973;  Walterscheid  vf  Bowdish 
(Kan.   1908)  96  Pac.  Rep.  56. 
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The  authorities  exemplified77  by  the  case  just  quoted  from  are 
those  asserting  that  the  individual  obligation  and  liability  of  a 
stockholder  are,  in  the  broad  sense  of  the  term,  contractual ;  and 
in  this  the  writer  is  ready  to  acquiesce.  As  already  indicated, 
however,  according  to  the  more  precise  use  of  terms,  the  obliga- 
tion and  liability  appear  to  be  quasi-contractual  rather  than  con- 
tractual. At  this  point,  therefore,  it  seems  desirable  to  direct 
attention  to  those  authorities  that  more  or  less  definitely  lend  sup- 
port to  this  conclusion.  In  Hancock  National  Bank  v.  Farnum™ 
as  in  Whitman  v.  Oxford  National  Bank,  the  case  last  quoted  from, 
the  question  was  whether  an  action  to  enforce  the  stockholder's 
individual  liability  under  the  Kansas  law  was  transitory.  In  de- 
ciding this  question  in  the  negative,  the  court,  by  Mr.  Justice 
Stiness,  said : 

"We  come,  then,  to  the  question  whether  we  can  construe  the 
statute  of  Kansas  to  create  a  contractual  relation.  However  much 
the  provisions  which  make  a  stockholder  liable  for  debts  of  a  cor- 
poration may  differ  in  the  several  States,  they  are  essentially  the 
same  in  principle.  They  declare  a  liability  and  provide  for  its 
enforcement.  *  *  *  Certainly  the  ordinary  elements  of  a 
contract  are  wanting.  The  minds  of  the  stockholder  and  the 
corporation  creditor  have  not  met  upon  the  subject-matter  of  the 
original  debt ;  no  credit  has  been  given  to  the  stockholder  directly ; 
he  has  not  directly  received  the  consideration,  nor  has  he  made 
a  promise,  express  or  implied.  There  is  nothing  between  them 
which  at  common  law  would  be  regarded  as  a  contract.  But  the 
statute  imposes  a  liability  upon  grounds  of  equity  and  public 
policy.  *  *  *  We  are  aware  that  the  greater  number  of  cases 
call  the  liability  a  contract,  and  undoubtedly,  the  relation  of  a 
stockholder  to  a  corporation  has  certain  equitable  features  both  of 

"In  connection  with  the  last  sentence  from  Mr.  Justice  Brewer's  opinion, 
the  writer  is  reminded  of  the  fact  that  beginners  in  the  law,  by  reason  of 
the  great  emphasis  which  their  studies  place  upon  the  common  law  as 
compared  with  statute  law,  are  apt  to  think  of  statutory  rights  and  duties 
as  belonging  to  a  category  entirely  distinct  from  contracts,  quasi-contracts, 
and  torts.  This  notion  is  of  course  a  serious  stumbling-block  to  clear 
thinking.  Thus,  if  a  statute  were  to  provide  that  a  promise  in  writing 
should  be  valid,  even  in  the  absence  of  both  consideration  and  seal,  we 
should  have  a  statutory  contract  in  the  strictest  sense  of  the  term.  Like- 
wise, there  are  numerous  instances  of  statutory  quasi-contractual  obliga- 
tions. Compare  e.  g.,  Mandell  Bros.  v.  Fogg  (1903)  182  Mass.  582,  dis- 
cussing an  Illinois  statute  imposing  upon  the  wife  a  liability  for  purchases 
made  by  the  husband  without  her  knowledge,  in  case  they  constituted 
part  of  the  "expenses  of  the  family."  Finally,  it  would  of  course  be  easy 
to  multiply  instances  of  statutory  rights  the  violations  of  which  constitute 
torts.  Compare,  e.  g.,  the  statutory  recognition  of  the  "right  of  privacy," 
N.  Y.  Laws,  1903,  c.  132,  abrogating  Roberson  v.  The  Rochester  Folding- 
Box  Co.   (1902)    171  N.  Y.  538,  556. 

78  (1898)   20  R.  I.  466,  470. 
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a  contract  and  a  guaranty;  but  we  think  it  much  more  accurate  to 
say  that  the  liability  is  a  statutory  liability  simply,  incidental  to  the 
ownership  of  stock,  than  to  say  that  it  is  a  contract."  79 

In  Crippen  v.  Laighton,80  a  case  which  likewise  involved  the 
Kansas  statute,  a  similar  decision  was  reached,  Air.  Chief  Justice 
Blodgett  saying: 

"Coming  directly  to  the  case  in  hand,  the  first  inquiry  (although 
not  one  of  controlling  importance)  suggested  by  the  views  we  have 
expressed  is  whether  the  liability  sought  to  be  enforced  is  statutory 
or  contractual.  It  must,  in  fairness,  be  conceded  that  a  majority 
of  courts  hold  such  a  liability  to  be  contractual ;  but  to  this  doc- 
trine we  cannot  assent.  True,  the  defendant,  by  virtue  of  his 
ownership  of  five  shares  of  the  capital  stock  *  *  *  became 
obligated  to  pay  any  unsatisfied  judgment  creditor  of  the  corpora- 
tion a  sum  not  exceeding  the  par  value  of  his  shares.  But  how  did 
he  become  obligated?  Not  by  virtue  of  any  contract,  not  because 
he  expressly  or  tacitly  agreed  to  be  so  obligated,  but  solely  be- 
cause the  law  of  Kansas  imposed  the  obligation  upon  him  as  a 
secondary  and   subsidiary  liability   for  the  corporation's   debts." 

It  is  difficult  to  escape  from  the  reasoning  in  the  above  quota- 
tion; and  at  first  glance  it  seems  opposed  to  that  of  Whitman  v. 
Oxford  National  Bank  and  the  great  number  of  similar  decisions. 
Yet  it  can  hardly  be  doubted  that  in  all  the  latter  cases  the  judges 
must  have  been  cognizant  of  the  obvious  points  mentioned  by  Mr. 
Justice  Stiness ;  and,  that  being  so,  it  would  seem  that  the  conflict 
of  views  is,  after  all,  only  apparent.  The  difference  of  opinion 
appears  ultimately  to  be  one  of  terms  rather  than  of  conflicting 
ideas  as  to  the  real  nature  of  the  liability  in  question.  This  mode 
of  reconciling  the  two  judicial  attitudes  finds  illustration  in  the 
discriminating,  though  somewhat  vague,  language  of  Mr.  Justice 
Day  in  Bernheimer  v.  Converse81  a  comparatively  recent  case  in- 
volving the  nature  of  the  stockholders'  individual  liability  arising 
under  the  constitution  of  Minnesota.  In  speaking  for  the  Supreme 
Court  of  the  United  States,  the  learned  justice  said : 

"It  may  be  regarded  as  settled  that  upon  acquiring  stock  the 
stockholder  incurred  an  obligation  arising  from  the  constitutional 
provision,  contractual  in  its  nature  and,  as  such,  capable  of  being 

'"The  actual  decision  in  this  Rhode  Island  case  was  reversed  on  con- 
stitutional grounds.  Hancock  Nat.  Bank  v.  Farnum  (1900)  176  U.  S. 
640,  644.  This  reversing  decision  did  not  directly  involve  the  accuracy  of 
the  Rhode  Island  court's  views  as  to  the  nature  of  the  individual  liability 
of  stockholders. 

80  (1899)  69  N.  H.  540. 

"(1907)   206  U.   S.   516,'  529. 
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enforced  in  the  courts  not  only  of  that  State,  but  of  another  State 
and  of  the  United  States,  Whitman,  &c,  v.  Bank,  176  U.  S.  559, 
although  the  obligation  is  not  entirely  contractual  and  springs  pri- 
marily from  the  law  creating  the  obligation."  82 

As  is  evident  from  this  passage,  the  court  recognizes  the  diffi- 
culty of  calling  the  liability  contractual  in  the  strict  sense;  yet,  as 
is  usual  in  the  cases  bearing  on  the  subject,  the  real  nature  of  the 
liability  is  obscured,  and  the  seeming  conflict  of  opinion  perpe- 
tuated, by  reason  of  the  failure  to  show  affirmatively  that  the  obli- 
gation and  the  liability  are  really  quasi-contractual.83  Direct  judi- 
cial authority  for  the  validity  of  this  suggestion  is  not,  however, 
entirely  wanting.  In  Post,  etc.,  Co.  v.  Toledo,  etc.,  R.  Co.,Si  a  case 
involving  the  nature  of  the  stockholders'  individual  liability  under 
the  law  of  Ohio,  Mr.  Justice  Field,  speaking  for  the  Supreme 
Judicial  Court  of   Massachusetts,   said: 

"The  obligation  imposed  by  the  statutes  of  Ohio  upon  the 
stockholders  for  the  purpose  of  securing  the  payment  of  the  debts 
of  the  corporation  is  quasi  ex  contractu.     It  must  be  taken  that 

s"For  similar  judicial  opinions  indicating  that  the  individual  liability 
of  stockholders  is  not  strictly  contractual,  and  lending  support  to  the  conclu- 
sion that  it  is  really  quasi-contractual,  see  Fuller,  C.  J.,  McClaine  v.  Rankin 

(1905)  197  U.  S.  154,  159  (liability  of  National  Bank  shareholders  under 
Rev.  Stat.  sec.  5151 )  ;  Harlan,  J.,  Christopher  v.  Norvell  (1906)  201  U.  S. 
216,  225   (same)  ;  Hammersley,  J.,  dissenting.  Converse  v.  ^Etna  Nat.  Bank 

(1906)  79  Conn.  163,  64  Atl.  Rep.  341,  347  (liability  under  Minnesota  con- 
stitution) ;  O'Brien,  J.,  Marshall  v.  Sherman  (1895)  148  N.  Y.  9,  20 
(same)  ;  O'Brien,  J.,  Knickerbocker  Trust  Co.  v.  Iselin  (1906)  185  N.  Y. 
54,   56    (liability   under   statutes  of   Maryland). 

In  McClaine  z:  Rankin,  the  first  case  cited,  supra,  by  a  vote  of  four 
to  three,  the  court  held  that  a  proceeding  to  enforce  the  liability  of  a  stock- 
holder in  a  National  Bank  was  not,  within  the  meaning  of  the  statute  of 
limitations  prevailing  in  the  State  of  Washington,  "an  action  upon  a  con- 
tract or  liability,  express  or  implied,  which  is  not  in  writing  *  *  *." 
Since,  primarily,  this  case  involves  simply  the  interpretation  of  the  statute, 
it  may  well  be  thought  that  the  decision  itself  is  quite  consistent  with  that 
in  Whitman  v.  Oxford  National  Bank  (1000)  176  U.  S.  559:  discussed, 
ante,  p.  314.  Compare  Beatty,  C  J.,  in  Bliss  v.  Sneath  (1898)  119  Cal. 
526,  530:  "A  liability  may  be  at  the  same  time  a  statutory  and  a  contract 
liability — and  so  it  has  been  held  by  this  court  with  respect  to  the  liability 
of  stockholders.  It  is  a  statutory  liability  as  to  the  statute  of  limitations 
(Moore  v.  Boyd  (1887)  74  Cal.  167),  and  a  contract  liability  as  to  the 
right  of  attachment  (Kennedy  v.  California  Sav.  Bank  (1802)  97  Cal.  93.  33 
Am.  St.  Rep.  163)  and  as  to  the  law  defining  the  jurisdiction  of  justices 
of  the  peace.     (Dennis  v.    Superior   Court    (1891)    91   Cal.   548.)" 

"Compare  the  remarks  of  Holmes,  T.,  in  the  same  case,  Bernheimer  V. 
Converse  (1907)  206  U.  S.  516.  535:  "I  regret  that  the  court  has  thought 
it  unnecessary  to  state  specifically  what  contract  the  stockholder  is  sup- 
posed to  have  made,  as  different  difficulties  beset  the  different  views  that 
might   be   taken." 

84 (1887)    144  Mass.   341,  343. 
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all  persons  who  become  stockholders  in  an  Ohio  corporation  know 
the  law  under  which  the  corporation  is  organized,  and  assent  to 
the  liability  which  that  law  imposes  upon  stockholders,  and  that  all 
persons  who  deal  with  the  corporation  rely  upon  the  liability  of 
the  stockholders  as  security  for  the  payment  of  whatever  debts 
may  be  due  them  from  the  corporation." 


If  the  purpose  of  this  article  has  been  accomplished,  it  must  be 
evident  that  the  writer  has  endeavored  to  make  clear  a  number 
of  essential  preliminary  matters  relating  to  the  recent  English 
case,  Risdon  Iron  &  Locomotive  Works  v.  Fiirness*5  The  de- 
cision involves,  as  of  most  immediate  interest  and  practical  import- 
ance, a  question  in  the  conflict  of  laws,  that  is  to  say :  According  to 
what  law  should  be  determined  the  stockholders'  individual  liabil- 
ity or  non-liability  for  the  debts  of  the  corporation?  Since,  how- 
ever, in  considering  a  problem  in  the  conflict  of  laws  it  is  especially 
clarifying  to  eliminate  legal  fiction  as  far  as  possible  and  to  see 
things  as  they  really  are,  it  has  seemed  desirable  to  discuss,  as  a 
preliminary  matter,  the  intrinsic  nature  of  stockholders'  individual 
liability,  considered  exclusively  with  reference  to  the  territorial 
law  of  a  single  jurisdiction.  The  purpose  of  this  article,  as  a  sort 
of  foundation  for  that  to  follow,  has  of  course  determined  the 
limitations  upon  its  scope  and  also  its  points  of  special  emphasis. 
Accordingly  the  discussion  has  involved  only  certain  phases  of 
stockholders'  individual  liability,  considered  with  some  attention  to 
analysis,  authority  and  historical  development.  As  a  result  of  that 
discussion  the  following  conclusions  are  suggested :  that  a  corpora- 
tion is  simply  an  association  of  natural  persons  organized  and  doing 
business  under  forms,  methods  and  procedure  that  are  sui  generis; 
that  all  corporate  transactions  can  be  adequately  understood  and 
stated  only  in  terms  of  the  rights,  powers,  liberties,  duties,  liabili- 
ties, disabilities,  etc.,  of  the  natural  persons  concerned ;  that,  in  the 
case  of  an  ordinary  "limited  liability"  corporation  or  company, 
such  as  the  Copper  King,  Limited,  it  is  the  stockholders  that  are 
really  subject  to  the  only  obligations  existing  in  favor  of  corpora- 
tion creditors ;  that  such  obligations  and  the  liabilities  resulting 
from  a  breach  are  really  "quasi-joint"  and  quasi-contractual ;  that, 
so  far  as  a  California  corporation  is  concerned,  the  obligation  and 
liability  are  closely  analogous  to  the  ordinary  joint  and  several 

85I..  R.  [1905]  1  K.  B.  304;  affirmed,  L.  R.  [1906]  1  K.  B.  49.  See  ante, 
p.  285. 
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obligation  and  liability;  that  both  the  corporate  (or  quasi-joint) 
and  the  individual  (or  several)  obligations  and  liabilities  of  the 
stockholders  are  quasi-contractual  rather  than  strictly  contractual ; 
that  the  same  is  true  of  the  stockholders'  obligations  and  liabilities 
arising  under  the  laws  of  various  other  American  states. 

Wesley  Newcomb  Hohfeld. 
Leeand  Stanford  Jr.  University. 


OF  MATRIMONIAL  ACTIONS  AS  EQUITY 
SUITS  AND  OF  THE  PLEAD- 
INGS THEREIN.1 

For  more  than  a  hundred  years  during  the  Colonial  period  New 
York  courts  had  no  power  to  grant  divorces,  and,  it  is  said,  there 
were  none.2  In  1787,  the  first  statute  on  the  subject  recited  in 
its  preamble  the  desirability  of  according  such  relief  in  litigation 
rather  than  by  ex  parte  legislation ;  and  created  an  action  in  Chan- 
cery for  absolute  divorce  on  account  of  adultery.  Enlarged 
in  its  scope  so  as  to  cover  causes  for  separation  and  annulment, 
that  law  was  embodied  in  the  Revised  Statutes  and  eventually  in 
the  Code  of  Civil  Procedure,  that  deplorable  hodgepodge  of  sub- 
stantive and  grammatical  law.  Since  then  the  divorce  mill  has 
ground  with  ever-increasing  rapidity;  and  although  at  no  railway 
station  in  this  State  have  trains  stopped  "five  minutes  for  divorce," 
— as  legend  says  they  have  done  elsewhere, — still  the  bonds  of 
holy  matrimony  are  reported  to  have  been  severed  in  fifteen 
minutes  or  less,  which  is  all  that  can  be  reasonably  asked.  Yet 
to-day,  as  three  recent  decisions3  disclose,  Justices  of  the  Supreme 
Court's  Appellate  Divisions  in  the  First  and  Second  Departments 
are  at  odds  upon  two  fundamental  questions,  the  one,  whether 
matrimonial  causes  are  suits  within  Equity's  jurisdiction  and  sub- 
ject to  its  maxims,  or  are  actions  at  law  wherein  an  applicant 
bringing  himself  within  the  letter  of  the  statute  must  prevail, — no 
matter  how  base  and  unjust  his  own  conduct  may  have  been;  the 
other,  whether  the  court  is  rigorously  bound  by  the  pleadings  or 
may,  sua  sponte,  go  beyond  them,  or  order  their  amendment.  The 
majority  seem  to  hold  that  in  these  causes  parties  with  unclean 
hands  shall  be  at  disadvantage,  and  that  the  Court  will  regard 
defenses  transpiring  in  evidence  although  not  pleaded.  The  dis- 
sent maintains,  apparently,  that  he  who  brings  himself  within  the 
statute's  letter  must  prevail,  the  court  having  no  right  of  its  own 
motion  to  consider  the  equitable  demerits  of  his  case. 

In  addition  to  the  nominal  parties  of  record  in  matrimonial 
causes, — each,  it  may  be,  willing  and  even  anxious,  if  not,  tech- 
nically, colluding,  to  sever  bonds  that  chafe, — there  is  a  third 

:This  article  is  written  with  particular  reference  to  the  New  York  cases. 

2Kent's  Commentaries  (12th  Ed.)  Vol.  2,  p.  97. 

'Thompson  v.  Thompson,  127  App.  Div.  296;  (2nd  Dept.,  June  18th 
1908)  ;  Stokes  y.  Stokes,  113  N.  Y.  Supp.  142;  (2nd  Dept.,  November  27th, 
1908;  not  officially  reported)  ;  Berry  v.  Berrv,  N.  Y.  Law  Journal,  January 
21,  1909,  114  N.  Y.  Supp.  497. 
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quasi  party,  the  State,  more  interested  in  maintaining  the  stabil- 
ity of  the  marriage  relation,  as  a  condition  of  its  own  well  being, 
than  in  the  temporary  felicity  or  advantages  of  the  individuals  at 
bar.4 

The  first  two  causes  were  decided  in  the  Second  Department. 
Thompson  v.  Thompson  was  reversed  by  a  bare  majority,  so  that 
the  judges  taking  part  in  it  were  evenly  balanced,  three  to  three, 
while  Stokes  v.  Stokes  was  affirmed  with  one  dissent.  The  third, 
Berry  v.  Berry,  was  an  affirmance  in  the  First  Department,  with 
two  dissents,  and  without  citation  of  or  reference  to  the  other  two 
cases.  The  facts  in  all  show  that  some  men  are  very  much  lower 
than  the  angels.  Thompson  v.  Thompson  is  a  tale  that  is  told.  A 
Proctor,  if  so  empowered,  would  be  justified  in  carrying  it  up  and 
settling  the  interesting  question  involved.  This  the  parties  will 
never  do.  The  State  was  the  only  party  aggrieved  by  the  success 
of  the  plaintiff,  whose  hands,  as  well  as  the  defendant's,  were  in  a 
shocking  condition. 

The  facts  were  these :  On  December  9th,  1873,  plaintiff  married 
defendant.  The  next  day  he  left  her, — "went,"  as  she  proudly 
says  in  an  accommodating  affidavit  admitting  her  own  polyandry, 
"to  fight  under  General  Custer  in  the  Indian  wars."  After  the 
first  year's  absence  he  never  wrote  to  or  communicated  with  his 
Ariadne,  who,  in  November,  1879,  without  going  to  the  trouble  or 
expense  of  divorce,  or,  so  far  as  appears,  inquiring  as  to  her  hus- 
band's whereabouts,  espoused  in  hollow  matrimony  one  Ziegler, 
with  whom  she  lived  until  his  death  in  1895,  bearing  him  children. 
Four  years  later  she  contracted  another  alliance, — marriage  it  can 
scarcely  be  called, — with  one  Hudson,  with  whom  she  was  living 
when  plaintiff  began  this  action  for  divorce  in  1905,  predicating  it 
upon  both  the  Ziegler  and  Hudson  affairs.  Mrs.  Thompson-Zieg- 
ler-Hudson,  on  receiving  the  summons,  said :  "She  thought  it  was 
no  more  than  right  under  the  circumstances  Mr.  Thompson  should 
have  a  divorce,"5  filed  no  answer,  and  defaulted  at  the  trial,  when 

4Strong  v.  Strong  (1865)  28  How.  Pr.  432;  McLeary  v.  MsLeary  (1883) 
30  Hun  154;  Winans  v.  Winans  (1891)   124  N.  Y.  140. 

"Evidently  the  lady  was  fair-minded  and  meant  no  harm,  for,  as  Mr. 
Justice  Gaynor  said  in  Stokes  v.  Stokes,  supra:  "There  are  a  good  many 
people  who  in  good  faith  think  they  have  the  right  to  marry  again  after 
their  spouses  have  abandoned  them  for  five  years,  without  the  necessity  of 
any  inquiry  as  to  whether  they  remain  in  the  land  of  the  living,  and  who 
act  upon  that  motion."  Litigation,  moreover,  is  expensive,  a  divorce  suit 
costing,  as  a  learned  Professor,  who  sees  no  increase  of  immorality  in  the 
fact  that  one  marriage  in  twelve  now  is  followed  by  divorce,  told  a  Bible 
class  the  other  day,  on  the  average  $50;  a  considerable  sum  to  the  needy, 
yet  cheap  at  metropolitan  rates. 
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Thompson,  being  called  by  his  attorney  to  make  formal  proof  that 
he  had  not  procured  or  connived  at  the  offenses  and  had  not  known 
of  them  for  five  years  prior  to  the  action,  was  interrogated  by  the 
Court,  without  objection  or  exception?  and  it  transpired  that  he 
came  home  in  1883,  ten  years  after  his  flight,  learned  of  his  wife's 
remarriage,  "tried  to  locate  her ;  couldn't  find  her  anywhere ;  so 
gave  up  the  chase."  He  then,  in  1884,  married  Maude  Rice  and 
lived  with  her  for  twenty  years,  and  then  found  a  new  use  for  the 
old  wife,  "So,"  as  he  puts  it,  "I  had  then  a  party  hunt  her  up  to 
get  a  sworn  statement  from  her  that  she  was  not  divorced  from 
me,  which  she  did ;"  whereupon  Miss  Rice  procured  an  annulment 
of  plaintiff's  second  marriage.  To  the  Court's  question :  "Are 
you  going  back  to  your  second  wife  or  through  with  her?"  he 
answered,  crisply,  "Through  with  her  for  life,"  showing  that  he 
was  not  seeking  divorce  in  order  to  make  reparation  to  Miss  Rice. 
The  Court  dismissed  the  complaint  upon  this  ground,  "The  mis- 
conduct of  the  plaintiff  prevents  the  granting  of  a  decree  to  him, 
as  he  admits  he  deserted  defendant  and  lived  in  adultery  for  twenty 
years." 

Upon  appeal  plaintiff  argued  that  in  default  of  answer  no  issue 
of  his  adultery  arose,  that  the  Court  had  no  power  to  raise  by 
"inquisitorial"  questioning  an  issue  not  presented  by  the  parties, 
that,  since  adultery  barring  plaintiffs  from  divorce  must  be  such 
as  entitles  defendants  to  a  decree,  therefore,  this  defendant,  if 
she  had  answered,  could  not  have  set  up  in  recrimination  the 
Thompson-Rice  affair,  because  her  affidavit  in  evidence  showed 
that  she  had  known  of  it  prior  to  her  alliance  with  Hudson,  seven 
years  before  the  action  was  begun,  and  was  therefore  barred  by 
lapse  of  time.7  He  further  argued  that,  the  divorce  action  being 
"statutory,"8  the  Court  cannot  travel  outside  the  facts  established 
by  such  testimony  as  the  parties  adduce,  and  that  in  the  case  at 
bar  there  was  nothing  in  the  facts  and  circumstances  established 
by  plaintiff's  evidence  to  justify  either  an  inference  of  collusion  or 
disbelief  in  the  plaintiff's  uncontradicted  testimony;  which,  never- 
theless, showed  conclusively  enough  that  he  knew  of  his  wife's 
remarriage  before  his  own  second  venture,  and  twenty  years  before 
commencing  this  action  predicated  in  part  on  the  Ziegler  affair. 

9Therefore,  had  the  questions  been  asked  by  counsel  no  error  could  have 
been  assigned  justifying  reversal  (Valentine  v.  Valentine  (1903)  87  App. 
Div.  156).     See  note  11  infra. 

'Citing  Morrell  v.  Morrell  (1848)  3  Barb.  236. 

"Citing  Roe  v.  Roe  (1878)  14  Hun  612;  Smith  v.  Smith  (1834)  4  Paige 
432;  Hopper  v.  Hopper  (1844)   IJ  Paige  46. 
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The  Appellate  Division,  Gaynor,  J.,  reading,  and  Woodward 
and  Rich,  J  J.,  concurring,  reversed  upon  these  facts  the  judgment 
below,  and  directed  a  judgment  for  plaintiff,  saying: 

"The  learned  Justice  below  had  no  right  to  deny  judgment  to 
the  plaintiff.  The  fact  that  he  had  committed  adultery  was  a  de- 
fence to  be  pleaded  and  could  not  be  lawfully  proved  in  the  case 
unless  pleaded.  That  courts  have  no  right  on  the  score  of  public 
morality,  to  permit  adultery  of  the  plaintiff  to  be  proved  in  a 
contested  case  unless  it  be  pleaded  as  a  defence,  is  not  to  be  so 
much  as  disputed.  (McCarthy  v.  McCarthy,  143  N.  Y.  235 ;  Low- 
enthal  v.  Lozventhal,  157  id.  236).  How,  then,  can  it  be  sug- 
gested that  it  may  be  proved  and  used  by  the  court  itself  as  a 
defence  in  an  uncontested  case?  Public  morality  can  no  more 
require  it  in  the  latter  case  than  in  the  former."  ° 

The  Court  then  went  on  to  say  that  while  Court  Rule  72  re- 
quires the  first  three  of  the  obstacles  to  divorce  enumerated  in 
Section  1758  of  the  Code10  to  be  negatived  by  the  plaintiff,  "no 
judge  trying  an  undefended  case  is  free  to  extend  such  rule  to  the 
said  fourth  obstacle."    Hooker  and  Miller,  //.,  dissented, 

"being  of  the  opinion  that  in  an  uncontested  divorce  case  the  Court 
has  the  power  to  refuse  a  decree  upon  any  of  the  four  grounds 
specified  in  Section  1758  of  the  Code  of  Civil  Procedure." 

This  prevailing  opinion,  which  has  the  merits  of  all  its  writer's 
expressions,  terseness  and  lucidity,  seems  to  enunciate,  unequivo- 
cally, a  rule  that  in  divorce  actions,  defended  or  undefended,  courts 
are  so  bound  by  the  pleadings  that  they  are  powerless  to  refuse  a 
decree  even  though  evidence  transpire  on  trial  showing  that  under 
the  statute  plaintiff  is  not  entitled  thereto ;  powerless,  therefore,  no 
matter  how  grave  their  suspicions  may  be,  to  elicit  by  their  own 
questions  or  suffer  to  be  elicited  the  truth,  that  facts  exist,  and,  it 
may  be,  are  collusively  suppressed,  which,  the  law  says,  shall  pre- 
vent a  decree.  This  is,  of  course,  now  the  law.  But  was  it  so  prior 
to  this  decision?  Do  the  McCarthy  and  Lowenthal  cases,  under 
critical  examination,  sustain  the  proposition  that  the  defense  of 
adultery  cannot  be  proved  unless  pleaded,  and  must  be  ignored  by 
the  courts  if  it  transpire  in  the  case?  Neither  of  them  seems  to 
lay  down  such  a  broad  rule.    Mrs.  McCarthy  sued  for  an  absolute 

"Italics  are  the  writer's.  No  weight  is  given  to  the  fact  that  the  trial 
judge's  questions  were  not  objected  to. 

"The  section  provides  explicitly  that  "the  plaintiff  is  not  entitled  to  a 
divorce,  although  the  adultery  is  established,"  where  he  has  (1)  connived 
or  procured,  (2)  forgiven,  (3)  failed  to  sue  within  5  years  from  discover- 
ing the  offense,  (4)  been  guilty  of  an  adultery  that  would  have  entitled 
defendant,  if  innocent,  to  a  divorce. 
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divorce.  McCarthy  recriminated.  The  referee  found,  upon  con- 
flicting evidence,  in  plaintiff's  favor.  Defendant  on  appeal  urged 
that  when  plaintiff  rested  she  had  not  proved,  under  the  rule,  non- 
existence of  the  three  bars  to  divorce, — consent,  connivance  or  pro- 
curement and  forgiveness.  As  to  this  contention  the  Court  only 
held  that  it  is  no  part  of  plaintiff's  prima  facie  case  in  contested 
actions  to  negative  these  three  defenses,  that  the  rule  only  requires 
their  existence  to  be  negatived  by  complaint  or  affidavit  in  cases 
of  default,  and  that  in  litigated  actions  they  are  matters  of  affirma- 
tive defense  and  should  (not  necessarily  must)  be  so  pleaded.11 
But  there  is  no  word  indicating  that,  if  in  the  course  of  trial  the 
existence  of  adultery  or  any  other  defense  transpire,  the  Court 
is  powerless  either  to  dismiss  the  complaint  or,  in  case  of  surprise, 
to  continue  the  cause,  in  order  that  the  defense  may  be  set  up  and 
rebutted,  if  possible.  The  McCarthy  case,  therefore,  does  not 
sustain  the  sweeping  proposition  for  which  it  is  cited. 

Lowenthal's  action  was  also  for  absolute  divorce,  but  there  was 
no  recrimination,  and  the  question  whether  the  defense  of  adul- 
tery can  be  proved  if  not  pleaded  was  not  specifically  raised. 
The  chief  point  involved  was  whether  the  lower  court  after,  in- 
advertently, by  use  of  the  double  negative,  misdirecting  a  finding  of 
connivance,  which  is  not  properly  a  framable  issue,  had  power 

uIn  fact  they  were  negatived  in  Mrs.  McCarthy's  complaint,  and  the 
referee,  after  receiving  her  testimony  to  the  same  effect,  struck  it  out  as 
inadmissible  under  Section  831  of  the  Code,  which  provides  that  "a  husband 
or  wife  is  not  competent  to  testify  against  the  other  upon  the  trial  of  an 
action  or  the  hearing  upon  the  merits  of  a  special  proceeding,  founded 
upon  an  allegation  of  adultery,  except  to  prove  the  marriage  or  disprove 
the  allegation  of  adultery."  In  so  doing  he  relied  upon  Farace  v.  F.arace 
(1881)  61  How.  Pr.  61,  an  action  for  divorce,  wherein  confirmation  of  the 
referee's  report  was  opposed  because  he  had  not  examined  the  plaintiff  as 
to  non-existence  of  connivance,  etc.,  which  were  alleged  in  the  verified 
complaint.  Reading  together  the  Court  Rule  and  Section  831  of  the  Code, 
Larremore,  J.,  held  such  examination  unnecessary,  and  said : 

"We  are  relegated  to  the  old  practice  in  chancery  by  which  such  col- 
lateral facts  set  forth  in  a  verified  complaint,  or  by  affidavit,  become  prima 
facie  evidence,  and  the  burden  of  proof  is  thus  shifted  upon  the  defendant. 
No  other  construction  is  consistent  with  the  statute.  The  proof  required 
by  Rule  73  must  primarily  be  obtained  by  the  testimony  of  the  plaintiff, 
which  is  made  incompetent  on  the  trial  or  hearing  of  the  case  upon  its 
merits.  If  such  facts  must  be  established,  and  no  one  but  the  plaintiff  can 
prove  them,  the  only  alternative  is  to  consider  them  as  a  matter  of  affirm- 
ative defense,  which  the  defendant,  in  view  of  the  disability  of  the  statute, 
is  bound  to  controvert  and  disprove." 

Notwithstanding  Section  831,  if  A.  gives,  without  objection,  testimony 
prohibited  thereby,  this  is  not  such  error  as  demands  a  reversal.  (Valentine 
v.  Valentine  (1903)  87  App.  Div.  156,  supra).  In  this  regard  the  only  dif- 
ference, if  it  be  one,  between  the  Thompson  and  Valentine  cases  is  that  in 
the  former  the  Court  and  in  the  latter  counsel  elicited  the  forbidden  testi- 
mony. 
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to  correct  the  verdict.  The  Court  of  Appeals,  approving  the  cor- 
rection below,  and  reciting  anew  its  construction  of  the  practice 
rule  in  the  McCarthy  case,  said: 

"In  the  case  at  bar  neither  the  general  denial  of  the  answer,  nor 
the  interrogatories  framed  for  the  jury,  raised  any  issue  other  than 
that  of  adultery.  The  defendant  neither  pleaded  connivance  as  an 
affirmative  defense,  nor  did  she  offer  proof  on  such  issue."  12 

The  Lowenthal  case,  then,  is  even  further  than  the  McCarthy 
case  from  being  authority  for  the  proposition  that  a  defense  proved 
or  transpiring  in  divorce  may  not  be  considered  by  the  Court  un- 
less pleaded ;  for  its  words,  above  italicised,  are  either  meaningless 
or  they  indicate  that,  if  proof  of  connivance  had  been  offered  in 
this  action  the  court  might  have  regarded  that  defense  although 
not  pleaded. 

The  McCarthy  and  Lowenthal  cases  both  considered  only  the 
three  defenses  embraced  in  the  General  Rule  of  Practice,  which 
does  not  require  the  defense  of  adultery  to  be  negatived  for  the 
same  reason  that  a  defendant  in  divorce  is  not  required  to  verify 
an  answer,  or  a  witness  to  answer  incriminating  or  degrading 
questions.  The  rule  laid  down  by  them  is  that  the  existence  of 
these  three  bars  to  divorce,  or  "affirmative  defenses,"  need  not  be 
negatived  or  disproved  by  plaintiff  where  the  action  is  contested, 
but  must  be  on  defaults,  where  the  rule  of  court  requires  a  party 
to  give  testimony  that  the  Code  forbids  him  to  give  on  the  trial 
of  the  action. 

The  utmost,  therefore,  that  these  two  cases  decide  is  that  con- 
nivance or  procurement,  forgiveness,  laches,  and  adultery  are  de- 
fenses which,  in  strict  pleading,  should  not  be  anticipated  and 
negatived  in  the  complaint ;  but  if  the  first  three  are  so  anticipated, 
in  order  to  avoid  making  the  affidavit  required  by  the  practice  rule, 
then,  apparently,  a  denial  of  the  anticipatory  allegations  raises  no 
issue,  although  said  allegations  are  material  to  plaintiff's  procure- 
ment of  his  decree  and  are  prima  facie  evidence  of  their  own 
truth. 

So  much  for  the  technicality  of  pleading.  As  matter  of  prac- 
tice the  courts  have  always  asserted  their  power  in  divorce  actions 
to  see  that  existing  defenses,  particularly  those  embraced  in  the 
rule,  shall  be  disclosed,  to  the  end  that  decrees  may  not  be 
granted  to  which  parties  are  not  entitled  under  the  substantive 
law.    This  attitude  was  early  indicated  in  Williamson  v.  Parisien13 

"(1898)   157  N.  Y.,  236  at  p.  242;  italics  are  the  writer's. 
"(1815)1  Johns.  Ch.  389. 
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and  Williamson  v.  Williamson,™  the  parties  being  the  same  in  each 
case,  wherein  plaintiff,  the  husband,  sued  for  divorce  twenty  years 
after  leaving  his  wife,  who  eight  years  after  his  departure  married 
one  Parisien.  The  former  case  was  dismissed  "without  reluctance" 
by  Chancellor  Kent  because  it  appeared  that  plaintiff  was  not 
domiciled  in  the  United  States.  Williamson  immediately  there- 
after brought  the  second  action  on  substantially  the  same  facts. 
The  bill  and  answer  having  been  filed  on  the  same  day  by  consent, 
whereas  the  former  action  was  obstinately  litigated,  the  Chancel- 
lor inferred  from  this  change  of  front  "some  negotiation  or  accom- 
modation which  does  not  appear,  and  to  which  I  mean  not  to  be 
a  party  by  giving  it  any  facility."  Regarding  it  to  be  the  policy  of 
the  law  not  to  proceed  upon  the  consent  of  parties,  he  considered 
the  case  as  presenting  a  serious  controversy,  construed  the  pro- 
vision of  the  existing  statute,  that  after  establishment  of  the  adul- 
tery "it  shall  be  lawful  for  the  Court  to  decree  a  dissolution  of  the 
marriage,"  as  giving  the  Court  discretion,  and  dismissed  the  suit 
under  the  analogy  of  the  civil  law  that  acquiescence  of  five  years 
without  existing  disability  is  a  bar.15     He  said  :16 

"(1815)  1  Johns.  Ch.  488. 

"This  principle  was  substantially  embodied  in  the  Revised  Statutes; 
Valleau  v.  Valleau  (1836)  6  Paige  207,  at  p.  210.  The  first  statute,  Ch.  69, 
Laws  of  1787,  provided  only  for  absolute  divorce  on  account  of  adultery, 
and  said,  "It  shall  or  may  be  lawful  in  all  cases  of  adultery,"  etc.,  "for  the 
party  injured  to  exhibit  or  present  a  petition  or  bill  to  the  Chancellor  of 
this  State  for  the  time  being,  in  chancery,  setting  forth  the  adultery,"  etc. 
It  provided  for  framing  issues  and  trying  them  before  a  jury  in  the  Supreme 
Court  as  the  Chancellor  should  direct,  and  in  case  of  failure  to  deny  the 
allegations,  or  "if  such  proceedings  shall  be  had  in  this  same  Court  of 
Chancery  that  said  bill  or  petition  might  according  to  the  course  of  that 
Court  be  taken  pro  confesso,  then,  nevertheless,  the  Court  should  direct 
proof  of  facts  to  be  taken  and  in  case  the  allegations  should  be  found  true 
then  the  Chancellor  "shall  and  may  proceed  by  sentence  or  decree  in  the 
same  Court"  to  pronounce  the  marriage  dissolved.  No  provision  was  made 
for  the  existing  statutory  defenses,  for  annulment  or  for  separation.  The 
second  statute,  Ch.  ill,  Laws  of  1813,  added  the  cause  of  action  for  separa- 
tion, cruelty  or  abandonment  of  the  wife,  which  was  subsequently  extended 
to  the  husband.  The  statutory  defenses  were  not,  therefore,  derived  from 
the  Chancery  rules,  as  was  contended  by  appellant  in  Thompson  v.  Thomp- 
son [(1908)  127  App.  Div.  296],  and  the  provision  for  affidavit  of  their  non- 
existence first  appeared  in  Rule  165  of  1825,  adapted  to  the  Revised  Statutes. 
They  are  matters  of  substantive  law,  intended  to  forbid  divorces  where  they 
exist,  and  not  mere  rules  of  procedure.  Rule  168  provided  for  setting  them 
up  in  pleading.  The  51st  Rule,  1806,  provided  that  where  the  verdict  found 
the  adultery,  the  complainant  should  not  be  entitled  to  an  order  on  the 
return  of  the  postea  unless  the  judge  before  whom  the  issue  had  been 
tried  should  certify  that  on  the  trial  no  evidence  of  the  confession  of  the 
party  charged  with  committing  the  offense  had  been  taken,  and  the  84th 
Rule,  edition  of  1815,  provided  that  the  trial  judge  should  certify  that  the 
verdict  was  supported  by  proof  without,  or  in  addition  to,  the  confession 
of  the  party  charged. 

"At  pp.  491-2. 
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"The  general  rules  of  the  English  jurisprudence,  on  this  sub- 
ject, must  be  considered  as  applicable,  under  the  regulations  of  the 
statute,  to  this  newly-created  branch  of  equity  jurisdiction.11  *  *  * 
I  cannot  but  persuade  myself,  that  when  the  statute  created  a 
jurisdiction  in  this  Court,  for  the  cautious  and  limited  exercise  of 
the  power  of  divorce,  it  intended  that  those  settled  principles  of 
law  and  equity  on  this  subject,  which  may  be  considered  as  a 
branch  of  the  common  law,  should  be  here  adopted  and  applied." 

In  Smith  v.  Smith,18,  upon  a  feigned  issue  of  adultery,  defend- 
ant offered  evidence  of  condonation,  which  was  held  to  have  been 
properly  rejected  because  the  sole  point  involved  in  the  feigned 
issue  was  defendant's  guilt  or  innocence.  The  Chancellor  said 
that  if  defendant  wished  to  prove  condonation  or  recrimination 
"strictly  she  should  urge  it  by  way  of  special  plea  or  insist  on  it 
in  her  answer  as  a  defence."  17  Here,  again,  the  italicized  word  is 
either  superfluous  or  implies  that  the  rule  was  not  inflexible. 
Accordingly,  after  saying  that  a  good  defense  omitted  through 
mistake  or  inadvertence  should  have  been  set  up  at  the  earliest 
opportunity  by  amendment  or  supplemental  answer,  the  Chancel- 
lor said,  obiter,  it  is  true:19 

"This  Court,  however,  will  in  no  case17  dissolve  a  marriage 
contract,  on  the  ground  of  adultery,  where  it  appears  upon  the 
pleadings  or  proofs,  properly  taken,17  that  the  injured  party,  with 
a  full  knowledge  of  all  the  facts,  has  actually  forgiven  the  injury, 
and  which  has  not  been  revived  by  subsequent  misconduct ;  or 
where  it  appears  that  the  adultery  was  committed  by  the  procure- 
ment, or  with  the  connivance  of  the  complainant." 

Here,  once  more,  the  italicized  words  are  either  superfluous  or 
would  seem  to  imply  that  if  a  defense  transpired  in  the  proofs,  the 
Court  may  take  cognizance  of  it ;  an  inference  strengthened  by  the 
Chancellor's  further  saying  that  the  Court  might  at  any  time  before 
final  decree,  as  a  matter  of  discretion,  though  not  of  the  party's 
right, — "if  there  is  reason  to  believe  such  a  defence  exists," —  direct 
inquiry  to  ascertain  the  fact  in  order  to  guard  against  fraud  or 
collusion.  It  may  be  noted,  however,  that  only  the  defenses  of 
forgiveness,  connivance  and  procurement  were  specifically  named. 

Commenting  on  Smith's  case  it  was  said,  in  Morrell  v.  Morrell2,9 
of  the  intimation  that  the  Court,  where  there  is  reason  to  suspect 
condonation,  will  of  its  own  motion  direct  an  issue  to  ascertain  the 
fact,  that  the  point  was  not  before  the  Chancellor ;  but.  neverthe- 

"The  writer's  italics. 
18  (1834)  4  Paige  432. 
19 At  page  435- 
3,,(i848)  3  Barb.  236. 
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less,  that  "such  a  course  might  be  proper  to  guard  against  a  fraud 
upon  the  Court,  when  there  was  reason  to  suppose  a  defence  ex- 
isted in  fact,  and  the  parties  were  seeking,  by  collusion,21  a  decree 
dissolving  a  marriage  contract."  It  was  also  said  that  the  point 
was  not  applicable  to  the  case  at  bar  because  there  the  omission 
of  the  party  tended  to  defeat  the  application,  and  "if  the  plaintiff, 
by  his  own  neglect,  will  permit  his  suit  to  be  defeated  by  an  un- 
founded defense,  it  need  not  excite  the  concern  of  the  Court."  In 
other  words,  discretion  will  be  exercised  more  freely  to  maintain 
the  marriage  relation  than  to  sever  it. 

In  Roe  v.  Roe,22  a  motion  for  a  new  trial  in  a  wife's  action  for 
separation  was  refused  where  there  was  no  plea  of  forgiveness  or 
condonation  nor  any  evidence,  in  the  Court's  opinion,  to  sustain  a 
different  result.  Nevertheless,  after  citing  Smith  v.  Smith,23  to 
the  point  that  "strictly"  such  defenses  should  be  pleaded,  the  Court 
said  :24 

"Perhaps,  if  the  defenses  mentioned  had  been  established  to 
our  satisfaction,  we  might  suggest  a  way  whereby  they  might  be 
rendered  available  to  the  defendant." 

In  Peck  v.  Peck2'0  a  husband's  action  for  absolute  divorce, 
wherein  recrimination  had  been  allowed  to  be  set  up  by  amend- 
ment on  trial,  and  a  decree  had  been  denied  because  both  parties 
appeared  guilty,  the  Court  said,  citing  Smith  v.  Smith22  that  the 
amendment  was  within  the  Court's  discretion  and  proper. 

"It  is  not  the  policy  of  the  law  to  allow  judgments  of  divorce  to 
be  taken  where  a  valid  defense  exists,  and  courts  on  their  own 
motion  interfere  to  prevent  such  result,  where  the  facts  are  brought 
to  their  knowledge."  26 

Here,  as  in  Morrcll  v.  Morrell21  it  will  be  noted  that  adultery 
is  included  in  the  italicised  words  and  was  allowed  to  be  set  up  on 
trial. 

In  Karger  v.  Karger,28  it  was  said,  following  Smith  v.  Smith:23 

2lThis  word  is  commonly  used  in  the  cases,  not  in  its  technical  sense,  in 
divorce,  i.  e.,  an  agreement  that  the.  offense  be  actually  or  apparently  com- 
mitted, but  as  indicating  an  agreement  to  obtain  relief  that  the  Court  would 
not  grant  if  all  the  facts  were  known. 

22(2nd  Dept.   1878)    14  Hun  612. 

23  (1834)  4  Paige  432. 

24At  p.  615. 

20 (4th  Dept.  1887)   44  Hun  290. 

28 At  page  292.     Italics  are  the  writer's. 

27  (1848)  3  Barb.  236. 

^(Special  Term,  January,  1897)    IO-  Misc.  236. 
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"The  proof  of  connivance  and  forgiveness  is  not  to  be  disre- 
garded because  the  defenses  were  not  pleaded."29 

In  McCleary  v.  McCleary,™  the  Court  said  that  the  reason  why 
the  report  of  the  referee  and  the  testimony  must  be  presented  to 
the  Court 

"is  that,  in  matters  of  divorce,  the  public  have  an  interest.  Mar- 
ried parties  are  not  to  be  permitted  by  any  collusion  between  them- 
selves to  obtain  a  judgment  of  divorce.  It  is  the  right  and  duty 
of  the  State,  acting  through  its  courts,  to  see  that  no  divorce  is 
granted,  unless  there  be  real  and  not  collusive  ground  therefor."  31 

In  Strong  v.  Strong,32  it  was  said,  upon  an  application  for 
amendment,  that  although  in  ordinary  cases  laches  might  be  ground 
for  refusal, 

"yet  in  action  for  divorce  the  privilege  of  amending  so  as  to  set  up 
a  valid  defense,  is  not  only  allowable  at  any  time  before  trial,  but 
the  Court  should  of  its  own  motion,  require  any  valid  defense  to 
be  interposed  of  which  it  had  any  knowledge."33 

And  again,  after  descanting  upon  the  difference  between  the  con- 
tract of  marriage  and  others,  and  the  public  policy  that  forbids  its 
dissolution   save   for  adequate   reasons : 

"The  courts  will  not  permit  a  marriage  to  be  dissolved  in  con- 
sequence of  the  negligence  or  collusion  of  the  parties."  1T 

So  in  a  recent  case,  although  it  is  said  that  if  condonation  is  relied 
on  as  a  defense  it  should  be  pleaded ;  yet  it  is  also  said  that  the 
public  interest  requires  the  Court  to  take  note  of  that  defense  if 
it  appear  in  the  proof,  and  refuse  the  relief  in  a  proper  case.34 

If  this  is  true  of  one  defense  why  is  it  not  true  of  all,  of  adul- 
tery as  well  as  of  its  condonation? 

What  have  the  text  books  to  say  on  this  point  ? 

Bishop  on  Marriage,  Divorce  and  Separation,35  says : 

"By  all  opinions,  English  and  American,  one  shown  to  be 
guilty  of  adultery  cannot  have  a  divorce  for  adultery  committed 
by  the  other."  Again  :36  "The  public  being  a  party  to  the  divorce 
suit,  if  in  any  manner  there  is  disclosed  in  it  an  adequate  defense, 
though     not    pleaded,     the     sought-for     divorce     will     not     be 

*At  p.  238. 

"(3rd  Dept.  1883)  30  Hun  154. 

"At  p.  155. 

"(Superior  Court,  Special  Term,  1865)  28  How.  Pr.  432. 

'"Citing  Smith  v.  Smith  (1834)  4  Paige  432.    Italics  are  the  writer's. 

"Merrill  v.  Merrill  (1899)  41  App.  Div.  347,  at  p.  349. 

"Edition  of  1891 ;  Vol.  2,  Ch.  XI,  Sec.  350. 

MSec.  619. 
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granted,  the  public  interest  not  permitting." 17  And  again : 3T 
"But  this  party  (the  State),  unlike  the  others,  never  loses 
a  right  by  laches ;  and  so,  whenever  a  defense  comes  out  in  the 
evidence,  whether  alleged  or  not,17  it  is  fatal  to  the  proceeding.  A 
maxim  in  these  suits,  therefore,  is  that  a  cause  is  never  concluded 
as  against  the  judge;  and  the  Court  may,  and  to  satisfy  its  con- 
science sometimes  does,  of  its  own  motion,  go  into  the  investigation 
of  facts  not  contested  by  pleadings."38  Once  more:89  "If  the 
matter  of  defense  appears  either  by  the  complainant's  own  admis- 
sions upon  the  record,  or  by  the  testimony  of  his  witnesses, 
the  Court  of  its  own  motion,  or  moved  by  the  opposing  counsel, 
will  take  the  objection  at  the  hearing."  40 

Nelson,  a  more  recent  writer,  says : 41 

"It  is  objected,  however,  that  the  Court  cannot  lay  hold  of  any 
matter  not  properly  in  issue  and  dismiss  the  action  because  evi- 
dence introduced  by  defendant  discloses  recrimination.  The  only 
exception  appears  to  be  where  the  plaintiff  in  proving  a  case  dis- 
closes his  own  guilt."  42 

Thus  this  author  appears  to  differ  from  Bishop  by  a  narrower 
generalization,  and  to  think  that  a  continuance  and  not  a  dismissal 
of  the  complaint  would  be  proper,  except  where  the  plaintiff  him- 
self discloses  the  defense,  as  did  Thompson  by  his  own  testimony; 
in  which  event,  obviously,  there  can  be  no  surprise. 

Finally,  Judge  Rumsey,  in  his  work  on  New  York  practice,43 
lays  down  the  general  rule  that  if  the  Court  has  reason  to  suspect, 
at  any  stage  of  the  cause,  the  existence  of  a  valid  defense, 

"it  will  inquire  into  it,  or  will  allow  an  amendment  to  enable  the 
defendant  to  set  it  up.  It  is  not  the  policy  of  the  law  to  allow 
judgments  of  divorce  to  be  taken  where  a  valid  defense  exists,17 
and  the  courts  on  their  own  motion  will  interfere  to  prevent  such  a 
result  where  the  facts  are  brought  to  their  knowledge  in  any 
way."  44 

It  would  seem  from  all  these  authorities  that  one  would  have 
been  justified, — prior  to  the  decision  of  Thompson  v.  Thompson,8 
— in  maintaining  confidently  that  while  the  strict  rule  in  divorce  as 

rSec.  663. 

'"Citing  Smith  v.  Smith  (1834)  4  Paige  432. 

"Sec.  625. 

"Citing  Smith  v.  Smith  (1834)  4  Paige  432.    The  italics  are  the  writer's. 

^Nelson  on  Divorce  and  Separation,  Sec.  443. 

"Citing  Jones  v.  Jones  (1866)  18  N.  J.  Eq.  33.  The  only  difference 
between  plaintiff's  and  defendant's  disclosure  is  that  the  former  cannot  be 
a  surprise. 

"ist  Ed.  Vol.  3,  p.  214 ;  2nd  Ed.  p.  266. 

"Citing  Smith  v.  Smith  (1834)  4  Paige  432  and  Peck  v.  Peck  (1887 
44  Hun  2Qx>. 
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in  other  actions  is  that  all  issues  intended  to  be  relied  on  should 
be  pleaded,45  nevertheless  the  Court  may, — and  may  in  duty  be 
bound  to, — amend  pleadings  not  only  on  motion  of  parties  but 
sua  sponte;  and  otherwise  prevent,  in  the  State's  interest,  the 
granting  of  decrees  dissolving  marriages  whenever  there  is  brought 
to  its  knowledge  the  existence  of  those  facts  which  the  statute 
says,  as  a  matter  of  substance,  not  of  form,  shall  be  a  bar  to 
divorce.  Some  of  the  cases,  and  all  the  text  writers,  include  adul- 
tery among  the  defenses  which  will  be  taken  cognizance  of  if  they 
transpire  in  evidence. 

Stokes  v.  Stokes3  and  Berry  v.  Berry3  were  actions  for  annul- 
ment of  marriage  by  men  who,  after  going  through  the  form  of 
marriage  with  women  and  living  with  them  in  the  marital  relation, 
with  full  knowledge  of  all  the  facts  in  the  respective  cases,  sought 
to  have  their  so-called  marriages  declared  void.  In  each  action 
the  Special  Term  dismissed  the  complaints,  and  the  judgments 
below  were  affirmed  on  the  equitable  principle  that  a  suitor  must 
come  into  court  with  clean  hands.  Both  cases  turned  upon  the 
question  whether  equity  has  any  jurisdiction  of  matrimonial 
actions,  except  in  those  cases,  such  as  fraud  and  lunacy,  in  which 
it  has  always  had,  independent  of  statute,  jurisdiction  of  any  con- 
tract.    These  were  the  facts  in  Stokes  v.  Stokes:3 

On  March  24th,  1875,  defendant  married  one  Hitchings,  and 
lived  with  him  until  November  26th,  1896,  when  he  left  her  and 
their  children  for  parts  unknown.  On  January  18th,  1905,  defend- 
ant married  plaintiff.  For  more  than  five  years  prior  to  the  second 
marriage  she  had  no  knowledge  that  Hitchings  was  alive.46  It 
also  appeared  from  the  record  that  three  months  after  marriage 

"Wood  v.  Wood  (1830)  2  Paige  108. 

^Apparently,  the  trial  Court  found  both  this  fact  and,  by  inadvertence, 
the  inconsistent  fact  that  she  did  know  he  was  alive.  The  prevailing  opinion 
considered  there  was  no  evidence  to  sustain  the  latter  finding,  which,  if  well 
found,  would  have  necessitated  a  reversal.  Under  the  Domestic  Relations 
Law  the  marriage  of  a  person  whose  husband  or  wife  by  a  former  marriage 
is  living  is  void,  unless  either  the  former  marriage  has  been  annulled  or 
dissolved  for  cause  other  than  the  adultery  of  such  person,  or  the  former 
spouse  has  been  finally  sentenced  to  life  imprisonment  or  has  absented 
himself  for  five  successive  years  then  last  past  without  being  known  to 
such  person  to  be  living  during  that  time,  in  which  events  such  a  marriage 
is  void  from  the  time  its  nullity  is  declared  by  a  court  of  competent  juris- 
diction ;  therefore  if  defendant  had  known  when  she  married  plaintiff  that 
her  husband  was  living  her  marriage  would  have  been  void,  whereas  if  she 
had  been  ignorant  of  his  existence  during  the  five  years  preceding  her 
second  marriage  the  latter  connection  would  be  void  only  from  the  time 
the  Court  so  pronounced  it. 
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plaintiff  told  defendant  that  he  had  learned  that  Hitchings  was 
living  but  could  not  be  located,  and  being  asked  by  her  what  he 
was  going  to  do,  said :  "Don't  worry,  don't  bother,  if  he  does  come 
on,  as  long  as  you  behave  yourself,  I  will  stick  to  you,"  thus  prom- 
ising to  protect  their  marriage  relation  so  long  as  she  behaved 
well ;  whereafter  they  continued  to  live  as  man  and  wife  up  to  the 
day  the  summons  was  served,  a  period  of  two  years. 

The  majority  concluded  that  the  statute  is  not  mandatory,  giv- 
ing plaintiff  a  legal  right  to  annulment,  but  that  under  its  equitable 
powers  the  Court  may  inquire  into  the  circumstances  and  deny 
relief  to  the  plaintiff  if  his  hands  are  not  clean.  Accordingly,  it 
was  held  in  the  case  at  bar  that  the  decree  might  be  refused,  the 
marriage  being  voidable,  not  void,47  and  the  Court  said,  by  Wood- 
ward, J.,  that  it  was  plaintiff's  duty  after  a  reasonable  opportunity 
to  investigate  the  report  that  Hitchings  was  alive,  "to  act  with 
reasonable  expedition  and  decision"  and  without  unnecessary  de- 
lay to  decide  what  course  he  would  pursue ;  that  he  could  not  play 
fast  and  loose  with  defendant,  induce  her  to  cohabit  with  him,  and 
then  repudiate  the  relationship. 

Miller,  /.,  Hooker  and  Rich,  JI.,  concurring,  were  of  opinion 
that  to  defeat  the  action  defendant  only  needed  to  show 

"(a)  that  her  marriage  to  the  plaintiff  was  contracted  in  good  faith 
on  her  part,  i.  e.,  that  her  former  husband  had  absented  himself 
for  five  successive  years  then  last  past  without  being  known  to  her 
after  diligent  inquiry  to  be  living  during  the  time.48  (b)  that  after 
knowledge  of  the  facts  the  plaintiff  elected  to  and  did  continue 
the  marriage  relation.  The  former  was  conceded  by  an  admission 
of  plaintiff's  counsel,  in  reply  to  the  Court's  inquiry,  that  there  was 
no  question  but  that  the  marriage  was  contracted  in  "good  faith."  49 
The  latter  was  established  by  the  testimony  of  plaintiff  himself." 

If  plaintiff  intended  to  resist  defendant's  contention  of  good 
faith,  against  which  there  was  some  evidence,  he  should  have  done 
so  at  the  time  of  said  admission.  "Then  was  the  time,  if  ever,  for 
the  plaintiff  to  raise  the  point  that  that  defense  was  not  pleaded." 

Gaynor,  J.,  dissenting,  took  the  ground  that  ignorance  of  the 

"Citing  Tait  v.  Tait  (1893)  3  Misc.  218;  McCarron  v.  McCarron  (1899) 
26  Misc.  158;  Petit  v.  Petit  (1904)  45  Misc.  155;  Kerrison  v.  Kerrison 
(1880)  8  Abb.  N.  C.  444;  Taylor  v.  Taylor  (1901)  63  App.  Div.  231. 

"Citing  Domestic  Relations  Law,  (Laws  of  1896,  Ch.  272,  Sec.  3),  Matter 
of  Tyler  (1894)  80  Hun  406;  Gall  v.  Gall   (1889)  114  N.  Y.  109. 

""Good  faith"  being  used  in  the  sense  given  to  it  in  Gall  v.  Gall,  supra. 
Note  48. 
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former  husband's  existence  and  diligence  in  inquiring  concerning 
him  are  only  partial  defenses,  going  to  establish  legitimacy  of  off- 
spring and  to  protect  defendant  by  establishing  the  marriage  until 
its  annulment  by  decree,  and  that  they  should  be  so  pleaded  and 
proven;  whereas  in  the  complaint  at  bar  they  were  set  up  in  the 
answer  as  complete  defenses,  which  they  could  not  be,  since  they 
could  not  prevent  the  avoidance  of  the  marriage.  He  considered 
that  there  is  no  defense  to  actions  predicated  either  on  void  or 
voidable  marriages ;  the  only  provision  of  the  statute  as  to  the  lat- 
ter being  that  they  shall  be  deemed  lawful  until  annulled ;  although 
prompt  action  must  be  taken  on  discovery  of  grounds  for  avoid- 
ance; an  election  to  ratify  being  presumably  irrevocable  and  a  de- 
fense if  pleaded  and  proved.50 

As  to  the  trial  Court's  conclusion  that  there  was  "an  equitable 
estoppel  against  the  maintenance  by  him  (the  plaintiff)  of  any 
action  to  annul  said  marriage"  based  on  plaintiff's  promise  to  stick 
to  defendant  and  his  continued  cohabitation  with  her,  he  said : 

"Matrimonial  actions  are  not  equitable  actions.  They  did  not 
belong  to  Chancery,  but  to  the  Ecclesiastical  Courts,  and  the  main 
ground  on  which  they  were  disposed  of  was  that  of  the  conserva- 
tion of  private  and  public  morality  and  the  stability  of  society;  and 
that  remains  the  rule.  The  equitable  maxim  of  clean  hands  is  not 
applicable,"  17 

and  he  reached  the  conclusion  that  estoppel  was  neither  pleaded, 
proved  nor  yet  applicable  since  the  marriage  was  void,51  and  estop- 
pel is  only  applicable  to  voidable  marriages. 

The  facts  in  Berry  v.  Berry3  were  very  similar.  Plaintiff  hav- 
ing married  Emma  Bulmer  at  Leeds,  England,  in  1883,  and  lived 
with  her  a  year,  came  to  New  York  and,  in  1897,  married  defend- 
ant, when  it  was  obvious  that  he  could  have  learned  that  his  wife 
was  living,  and  reasonably  certain  that  he  knew  it.  In  1905 
he  saw  and  talked  with  the  former  wife,  yet  returned  to  and  lived 
with  the  second.  He  told  the  officiating  rector  at  the  second  mar- 
riage that  he  was  single  and  marrying  for  the  first  time.  His  hands 
were  as  soiled  as  they  could  be.  Therefore,  while  all  the  Justices 
agreed  that  the  second  marriage  was  absolutely  void  under  the 
Domestic  Relations  Law,  the  majority  voted  to  affirm  the  judg- 
ment below  and,  by  Clarke,  /.,  said:52 

""Citing  Terry  v.  Munger  (1890)   121  N.  Y.  161. 

"He  considered  that  there  was  evidence  that  defendant  knew  or  should 
have  known  that  her  husband  was  alive  when  she  married  plaintiff. 
02At  page  499. 
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"The  question  here  presented  is  *  *  *  whether  the  hus- 
band who  contracted  a  void  marriage  in  bad  faith  can  maintain 
an  action  to  relieve  himself  of  the  consequences  of  said  marriage 
by  a  judgment  of  the  Court  annuling  the  same,  and  so  obtain  the 
benefit  of  the  provisions  of  Section  1754  of  the  Code  of  Civil 
Procedure ;" 53 

and  concluded  that  for  the  perjured  plaintiff  to  "invoke  the  jur- 
isdiction of  a  Court  of  Equity  under  such  circumstances  is  repre- 
hensible," and  that  he  had  "forfeited  any  right  to  a  hearing  or  to 
a  decree." 

Considering  the  question  "Does  the  Court,  in  actions  to  annul  a 
marriage,  sit  as  a  court  of  Equity,  and  is  the  equitable  maxim  that 
a  plaintiff  must  come  into  court  with  clean  hands  to  be  applied," 
the  majority,  relying  chiefly  upon  Griffin  v.  Griffin,54  concluded 
that  equitable  principles  were  applicable,  and  that  the  provision 
of  Section  1745  of  the  Code  that  either  party  may  sue  during 
the  lifetime  of  the  other,  is  to  be  construed  in  aid  of  the  innocent, 
and  is  susceptible  of  the  construction  that  it  was  intended  to  apply 
to  parties  acting  in  good  faith, — as  when  the  husband  or  wife  of 
a  spouse  absent  five  years  and  not  known  to  be  living  remarries. 
Scott,  /.,  dissenting,  with  whom  concurred  Ingraham,  J.t  con- 
sidered that  the  marriage,  being  absolutely  void,  could  not  be 
affected  by  the  decree;  that  "this  action  is  purely  statutory"  and 
that 

"the  Court  is  not  acting  under  its  general  equity  powers.  It  is 
acting  under  jurisdiction  conferred  upon  it  by  statute  and  the 
plaintiff  has  brought  himself  within  the  terms  of  the  statute." 

Thus  they  came  to  the  same  conclusion  as  Gaynor,  /.,  so  that 
of  the  Supreme  Court  judges  in  these  two  departments,  including 
the  trial  judges,  nine  are  of  opinion  that  equitable  jurisdiction 
covers  such  cases  and  that  the  maxim  of  clean  hands  is  applicable, 
while  three  dissent  from  that  conclusion. 

It  is  perfectly  true  that  at  common  law  courts  of  neither  law 
nor  equity  had  jurisdiction  of  matrimonial  causes,  and  even  eccle- 
siastical tribunals,  which  we  have  never  had,  possessed  but  a 
limited  jurisdiction.  Our  courts  have  never  had  inherent  general 
jurisdiction  of  annulments,  divorces  and  separations,  but  only  such 
jurisdiction  as  statutes  have  conferred.  It  is  none  the  less  true 
that  ever  since  the  first  statute  in  the  premises  placed  the  divorce 

Making  the  judgment  of  annulment  conclusive  evidence  of  the  invalid- 
ity of  the  marriage  in  all  courts,  actions  or  proceedings. 
M(i872)  47  N.  Y.  134. 
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action  under  Chancery's  jurisdiction,  to  be  conducted  according 
to  the  course  of  that  court,  it  has  been  generally  understood 
that  the  action  is  equitable  and  that  equity's  maxims  apply  to 
it.  If  A  sells  B  a  house  he  is  presumed  to  sell  him  access  to  it. 
If  a  statute  gives  to  a  court  jurisdiction  of  an  action  and  directs 
that  it  shall  be  conducted  pursuant  to  the  course  of  the  court,  it 
is  fairly  to  be  presumed  that  the  maxims  usually  applied  by  that 
tribunal  shall  become  applicable  to  that  particular  action.55  The 
rule  that  plaintiff's  adultery  shall  operate  as  a  bar  to  his  action  for 
a  divorce  is  such  an  obvious  application  of  the  equitable  maxim 
of  clean  hands  that,  according  to  Rabbinical  legend,  Nature  herself 
put  it  in  operation,  even  under  the  lax  Mosaic  law  of  divorce,  that 
still  obtains  to  a  greater  extent  than  the  Christian  or  gentile  world 
realizes.56 

To  sum  up  the  matter,  the  weight  of  authority  seems  to  be, 
(i)  that  in  New  York,  and  in  all  States  wherein  the  statute  has 
created  matrimonial  actions  and  placed  their  conduct  in  Chancery, 
those  causes  are  equity  suits,  to  which  equitable  maxims  are 
applicable,  (2)  that  although,  beyond  doubt,  proper  pleading  in 
these  suits  requires  that  all  the  facts  which  the  statute  declares 
shall  be  bars  to  a  decree  should  be  set  up  affirmatively  as  de- 
fenses,57 nevertheless  such  is  the  importance  to  the  State  of  a 
stable  marriage  relation  that  even  under  the  prevailing  and  lax 
pleading  in  which  affirmative  defenses  are  anticipated  and  the 
general  issue  only  is  pleaded  by  the  answer,  for  fear  that  affirma- 

MIn  Williamson  v.  Williamson  (1815)  1  Johns.  Ch.  488,  at  page  491, 
Chancellor  Kent  used  the  expression  italicised  above,  "this  newly  created 
branch  of  equity  jurisdiction."  In  his  Commentaries  he  speaks  of  matri- 
monial causes  as  equitable  under  our  statutes.  Vol.  2,  p.  76,  et  passim. 
So  does  Judge  Willard  in  his  treatise  on  Equity  Jurisprudence,  p.  654,  et 
seq.  In  Lowenthal  v.  Lowenthal  (1898)  157  N.  Y.  236  (cited  by  judge 
Gaynor  in  Thompson  v.  Thompson  (1908)  127  App.  Div.  296),  the  Court  of 
Appeals  twice  speaks  of  the  divorce  action  as  one  in  equity,  and  so  in 
Griffin  v.  Griffin  (1872)  47  N.  Y.  134. 

58The  law  of  Moses,  (Numbers  V,  14  et  seq.)  provided  that  when  a  man 
suspected  his  wife  of  infidelity,  but  had  no  proof,  he  might  take  her  before 
the  priest  that  the  latter  might  prepare  and  give  her  to  drink  the  "bitter 
water,"  that  came  to  be  known  as  "the  water  of  jealousy."  Then,  if  she 
were  guilty,  it  was  written  that  the  draught  should  cause  the  curse  of 
swelling  and  rotting,  whereas  if  she  were  innocent  it  would  only  cause  her 
to  become  fertile.  Commenting  upon  this  the  Rabbins  said  that  if  the  hus- 
band himself  had  been  guilty  with  another  woman  then  the  waters  had  no 
bad  effect  even  if  the  wife  were  legally  criminal.  Cf.  Chancellor  Walworth's 
dictum  in  Wood  v.  Wood.  2  Paige,  at  p.  no,  "If  both  parties  are  guilty, 
neither  has  any  claim  to  relief;  and  they  are  in  that  case  suitable  and  proper 
companions  for  each  other." 

"Wood  v.  Wood  (1830)  2  Paige  108. 
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tive  defenses  may  imply  an  admission  of  guilt, — nevertheless  the 
Court,  in  its  discretion  may  require  that,  if  the  existence  of  any 
one  of  those  defenses  shall  transpire  in  evidence,  the  pleadings 
shall  be  amended  and,  if  necessary,  the  case  continued,  in  order 
that  the  truth  shall  be  made  manifest  and  a  party  with  unclean 
hands  deprived  of  the  relief  that  he  craves. 

w.  a.  purrington. 
New  York. 
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NOTES. 

A  New  Rule  Against  Perpetuities  in  New  York. — The  New  York 
Revised  Statutes  enacted  that  every  future  estate  should  be  void  which 
suspended  the  absolute  power  of  alienation  beyond  two  lives  in  being, 
except  in  a  single  case  indicated.1  The  absolute  power  of  alienation  was 
said  to  be  suspended  "when  there  are  no  persons  in  being  by  whom  an 
absolute  fee  in  possession  can  be  conveyed."2  This  limitation  of  restraints 
on  alienation,  often  invoked,  has  been  frequently  said  to  be  the  only  Rule 
against  Perpetuities  in  New  York.3  And  it  is  declared  to  be  a  necessary 
consequence  that  no  limitation  of  a  future  estate  which  could  not  suspend 
the  power  of  alienation  beyond  two  lives  in  being  can  be  void  for  remote- 
ness.4    In  a  recent  case,  however,  the  Court  of  Appeals  has  squarely  held 

1i  R.  S.  ch.  723  §  is. 

2i  R.  S.  ch.  723  §  14. 

3Sawyer  v.  Cubby  (1895)  146  N.  Y.  192;  Robert  v.  Corning  (1882)  89  N.  Y.  225; 
Williams  v.  Montgomery  (1896)  148  N.  Y.  519,  526;  Gott  v.  Cook  (1839)  7  Paige  521, 
542,  543;  Hawley  v.  James  (1833)  16  Wend.  1,  128,  130;  Reeves,  R.  P.  (Ed.  1904) 
853;   Fowler,   R.   P.    158,    168. 

4Sawyer  v.  Cubby,  supra;  59  Albany.!,.  J.  35i.  355.  356;  Fowler,  R.  P.  159;  Reeves, 
R.  P.   (Ed.   1904)   853. 
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that  the  rule  against  remoteness  is  law  in  New  York,  and  that  a  contingent 
gift  over  of  personal  property  which  might  not  vest  absolutely,  if  ever, 
within  two  lives  in  being,  was  void,  though  all  the  interests  would  be 
alienable  within  that  time.    Matter  of  Wilcox,  N.  Y.  L.  J.  Mar.  I,  1909. 

The  argument,  as  stated  by  Cullen,  C.  J.,  is  this:  1.  The  Revisers  in- 
tended to  establish  a  rule  against  remoteness,  for  (a)  This  was  the  common 
law  rule  with  which  they  were  familiar  and  in  which  the  suspension  of  the 
power  of  alienation  "was  no  factor."  (b)  Sec.  17,  1  R.  S.  ch.  723,  pro- 
hibiting more  than  two  successive  life  estates  is  at  least  one  instance  of  a 
rule  controlling  future  estates  which  has  no  necessary  connection  with  the 
suspension  of  the  power  of  alienation,  (c)  The  provisions  of  Sec.  24,  1 
R.  S.  ch.  723,  were  wholly  unnecessary  if  the  only  rule  concerned  suspen- 
sion of  the  power  of  alienation;  Sees.  14  and  15  had  covered  that  subject, 
(d)  One  text  writer  had  so  construed  the  statutes."  2.  The  rule  against 
remoteness  had  already  been  applied  in  decided  cases.*  3.  The  single  rule 
against  suspension  of  alienation  would  make  it  possible,  practically,  to  tie 
up  an  estate  for  an  unlimited  term,  as  by  a  trust  with  the  power  of  termi- 
nation in  the  trustee. 

The  sole  point  at  issue  here  is :  Do  the  New  York  Statutes  prohibit  the 
limitations  of  the  principal  case?  Considerations  of  public  policy,  which 
would  discourage  the  creation  of  interests  subject  to  be  divested  on  a  remote 
contingency,  are  irrelevant  to  a  construction  of  statute  law,  aside  from  the 
question  of  legislative  intent.  The  intention  of  the  Revisers  is  not  in  all 
respects  free  from  doubt.  But  in  its  effort  to  ascertain  that  intention  the 
court,  it  is  conceived,  has  been  influenced  by  some  evident  misconceptions. 
The  statement  that  the  suspension  of  the  power  of  alienation  "was  no 
factor"  in  the  common  law  Rule  against  Perpetuities  at  the  time  the  Revised 
Statutes  were  enacted  (1830),  is  an  error.  The  Rule  in  its  origin  and 
purpose  represents  an  effort  of  the  courts  to  prevent  the  tying  up  of  prop- 
erty beyond  proper  limits.7  This  has  been  clearly  shown  in  the  discussions 
which  were  prompted  by  Professor  Gray's  thesis  for  the  test  of  remoteness.* 
Final  expression  of  the  Rule  was  not  given  until  1833,"  and  its  application 
to  contingent  future  interests  alienable  at  law  in  praesenti — "an  extension  of 
the  Rule  beyond  the  needs  which  gave  it  birth"10 — was  not  established  until 
half  a  century  later."  The  fact  is  per  contra  that  eminent  judges  and 
lawyers  before  and  after  1830  frequently  explained  the  Rule  against  Per- 

5Chaplin,    Restraints  on   Alienation   1. 

6These  cases  are  Oxley  v.  Lane  (1866)  35  N.  Y.  340;  Knox  v.  Jones  (1872)  47 
N.  Y.  389;  Robert  v.  Corning,  supra;  Henderson  v.  Henderson  (1889)  113  N.  Y.  1; 
Greenland  v.  Waddell    (1889)    116  N.  Y.  234. 

'For  the  change  of  Prof.  Gray's  view,  see  Gray,  Rule  against  Perpetuities,  (2nd 
Ed.)  240  (1906)  as  compared  with  1st  Ed.  Ibid.  194  (1886);  Reeves,  R.  P.  (Ed.  1904) 
838  et  seq;  Note  to  Cadell  v.  Palmer,  Tudor  Lead.  Cas.  R.  P.  (4th  Ed.)  591;  Argu- 
ment of  Mr.  Hargrave  in  Thellusson  v.  Woodford,  2  Jur.  Arg.   7. 

'Reeves,  R.  P.  (Ed.  1904)  838  et  seq;  14  L.  Q.  R.  240;  59  Albany  L.  J.  351;  1 
Columbia  Law  Review  165,   176. 

8Cadell  v.  Palmer    (1833)    1   CI.  &  F.  372. 

10Gray,  Rule  against  Perpetuities  (2nd  Ed.)  250.  In_  1879  this  application  was 
denied  because  "the  rule  is  aimed  at  preventing  the  suspension  of  the  power  of  dealing 
with  property."  Per  Fry,  J.,  in  Birmingham  Canal  Co.  v.  Cartwright  (1867)  L.  R.  11 
Ch.  Div.  421. 

"London  &  S.  W.  Ry.  Co.  v.  Gomm  (1882)  L.  R.  20  Ch.  Div.  562;  Re  Hargraves 
(1890)  L.  R.  43  Ch.  Div.  401,  overruling  Gilbertson  v.  Richards  (i860)  4  H.  &  N. 
277,  5  H.  &  N.  453;  Avern  v.  Lloyd  (1868)  L.  R.  5  Eq.  383;  Birmingham  Canal  Co.  v. 
Cartwright,  supra. 
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petuities  as  a  safeguard  of  alienation.12  Chancellor  Kent  so  regarded  it;" 
and  Professor  Gray  himself  understands  the  Revised  Statutes  to  have  been 
framed  upon  that  conception.14  Nor  is  the  court  helped  by  its  reference  to 
Sees.  17  and  24,  1  R.  S.  ch.  723.  Sec.  17  has  no  more  necessary  connection 
with  remoteness  than  with  alienability,  for  successive  life  estates  may  all  be 
vested.  Sec.  24  was  expressly  enacted  to  permit  certain  estates  to  be 
created  by  a  conveyance  which  could  at  common  law  be  limited  only  by  a 
use  or  executory  devise.15  That  the  Revisers  understood  a  perpetuity  to  be 
an  inalienable  estate  is  clear  from  their  Notes.  Their  purpose,  as  expressly 
stated,  was  "to  define  with  precision  the  limits  within  which  the  power  of 
alienation  may  be  suspended  by  the  creation  of  contingent  estates."  And 
they  add  "It  is  presumed  that  no  argument  need  be  advanced  in  favor  of 
restricting,  at  least  to  the  extent  here  proposed,  the  power  of  creating 
perpetuities."16  Some  of  the  sections  enacted  are  ambiguous,  but  they  are 
capable  of  a  reasonable  interpretation  which  is  consistent  with  this  avowed 
purpose."  If  further  proof  of  intention  to  establish  but  one  rule  is  needed, 
a  comparison  of  the  two  rules  will  make  it  clear.  Suspension  of  alienation 
is  neither  a  sure  or  necessary  test  of  the  validity  of  contingent  limitations 
when  vesting  in  interest  is  also  required.  For  it  could  not  save  such  a  limi- 
tation if  too  remote,  while  the  rule  against  remoteness,  in  requiring  an 
estate  to  vest  absolutely,  secures  alienability  also.  Therefore  remoteness  is 
not,  as  the  opinion  suggests,  merely  a  second  test  of  perpetuity,  but  practi- 
cally supersedes  the  older  rule  in  a  large  class  of  cases.  It  is  highly  im- 
probable that  the  Revisers  would  have  provided  in  express  terms  for  a 
subordinate  and  uncertain  rule  leaving  a  broader  and  more  exacting  test 
to  doubtful  inference. 

The  cases  cited  by  the  court  to  sustain  its  contention  are  not  convincing. 
In  Henderson  v.  Henderson*  alone  does  it  appear  that  limitations  were 
held  void  as  too  remote  though  all  the  interests  were  apparently  alienable 
within  the  statutory  period.18  The  reasoning  in  Knox  v.  Jones9  and  Green- 
land v.  WaddeW  was  based,  evidently,  upon  undue  suspension  of  alienation 
involved  in  trust  estates  preceding  the  executory  limitations.  In  Oxley  v. 
Lane?  the  court  manifestly  thought,  whether  correctly  or  not,  that  the 
power  of  alienation  was  suspended  by  the  contingent  gifts  over.  The  argu- 
ment from  Robert  v.  Corning*  was  confessedly  by  inference,  for  the  limita- 
tions were  there  sustained.  In  none  of  these  cases  was  there  any  discussion 
of  such  a  rule  as  that  laid  down  in  the  principal  case.  On  the  other  hand, 
there  is  well-considered  adverse  authority  which  was  not  referred  to  by  the 

"Corbet's  Case  (1599)  Moore  592;  Norfolk's  Case  (1681)  3  Ch.  Cas.  1,  31;  Scat- 
terwood  v.  Edge  (1698)  1  Salk.  229,  230;  Stephens  v.  Stephens  (1736)  Cas.  Temp. 
Talb.  228,  232;  Marlborough  v.  Godolphin  (1759)  1  Eden  404,  418;  Thellusson  v.  Wood- 
ford (1805)  11  Ves.  112,  146;  Sugden's  Note  to  Gilbert  on  Uses  (London  Ed.  1811) 
260;  Cadell  v.  Palmer  (1833)  372,  393,  416;  Christ's  Hospital  v.  Grainger  (1849)  1 
McN  &  G.  460;  Blake  v.  Dexter  (1853)  12  Cush.  559,  570;  Birmingham  Canal  Co.  v. 
Cartwright    (1867)   supra. 

134   Kent   Comm.    (1    Ed.    1830)    257. 

"Rule  against  Perpetuities   (2nd   Ed.)    542. 

"Revisers'  Notes,  5  Statutes  at  Large  (2nd  Edmonds)  566;  Hennesy  v.  Patterson 
(1881)   85  N.  Y.  91;  Hawley  v.  James  (1833)    16  Wend.   1,130. 

165   Statutes  at  Large   (2nd   Edmonds)    565;   see  also   563   et  seq. 

"Prof.  Canfield,   1  Columbia  Law  Review  224. 

18For  cases,  not  cited,  in  accord  with  Henderson  v.  Henderson,  see  1  Columbia  Law 
Review   224. 
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court.19  The  contention  that  alienable  interests  might  be  too  remote  was 
urged  upon  Judge  Finch  in  Sawyer  v.  Cubby,™  but  he  denied  its  validity 
and  stated  in  unmistakable  terms  that  a  suspension  of  absolute  ownership 
could  occur  in  New  York  "only  when  there  are  no  persons  in  being  by 
whom  an  absolute  estate  in  possession  can  be  conveyed."  If  it  be  conceded 
that  the  cases  in  New  York  were  in  conflict,  it  is  submitted  that  the  court 
could  be  justified  in  reaching  the  result  of  the  principal  case  only  after  a 
thorough  examination  of  the  authorities  and  a  frank  repudiation  of  the 
test  of  a  perpetuity  laid  down  by  Judge  Finch. 

The  consequences  of  the  judicial  adoption  of  the  rule  against  remoteness 
in  New  York  must  be  far  reaching.  Its  application  to  limitations  of  real 
property  cannot  be  doubted.21  If,  therefore,  a  contingent  fee  to  a  person  in 
being  and  his  heirs  is  limited  upon  a  fee,  the  contingency  must  be  certain  to 
occur,  if  ever,  within  two  lives  in  being  or  the  limitation  will  be  void.  How 
far  will  the  court  go  in  applying  the  so-called  common  law  rule  against 
remoteness?  There  are  a  number  of  future  interests,  condemned  for  remote- 
ness in  the  English  cases,22  which  have  never  been  challenged  in  New  York 
because  they  were  always  alienable.  The  Court  of  Appeals  has  unfortunately 
introduced  a  new  element  of  confusion  into  a  field  of  law  whose  uncertainty 
had  already  caused  excessive  litigation. 


Rate  Making — A  Judicial,  Legislative,  or  Ministerial  Function? — 
While  recognizing  the  essential  separation  of  the  departments  of  govern- 
ment1 and  the  fundamental  distinction  between  legislative  and  judicial  acts,2 
the  courts  are  not  agreed  on  the  criterion  that  is  to  determine  into  which 
category  rate  making  by  commission  is  to  be  placed.  Obviously  the  mere 
legislative  designation  of  the  commission  as  a  court  is  without  weight.3 
Similarly,  the  character  of  the  commission  and  the  form  of  its  procedure, 
though  suggested  as  tests,4  are  not  conclusive  for  the  performance  by  the 
regular  courts  of  non-judicial  acts  does  not  make  the  acts  judicial.5  Neither 
is  a  judicial  act  any  the  less  so  because  performed  by  a  non-judicial  body,8 
nor  the  action  of  such  a  body  made  judicial  by  the  employment  of  court 
methods.7  But  even  were  the  character  of  the  commission  or  of  its  procedure 
determinative,  they  would  scarcely  stamp  as  judicial  the  usual  commission 
hearing  to  which  the  parties  need  not  be  noticed  to  appear,  which  is  not 
governed  by  the  ordinary  rules  of  evidence,  and  terminates  in  an  order  not 

"Sawyer  v.   Cubby,  supra;   Beardsley  v.  Hotchkiss   (1884)   96  N.  Y.  201. 
20Supra. 

21See  the  now   significant   dictum   of   Cullen,   J.,    in   Henderson   v.   Henderson    (1887) 
46  Hun,  509,  514;  Gott  v.  Cook   (1833)   7  Paige  521,  543. 
22London  &  S.  W.  Ry.   Co.  v.  Gomm,  supra. 

federalist,  Nos.  46,  47;  Kilbourn  v.  Thompson  (1880)  103  U.  S.  168;  Matter  of 
Davies  (1901)   168  N.  Y.  89,   101. 

2Merrill  v.  Sherburne  (1818)  1  N.  H.  199;  Bates  v.  Kimball  (Vt.  1824)  2  Chip.  77; 
Sinking  Fund  Cases  (1878)  99  U.  S.  700,  761;  People  v.  Brd.  of  Ed.  (1880)  54  Cal. 
375- 

3So.  Ry.  Co.  v.  Greensboro,   etc.   Co.   (1904)    134  Fed.   82,   94. 

4Prentis  v.  Atl.  etc.  Co.  (1909)  211  U.  S.  210,  opinions  of  Fuller,  C.  J.,  and  Har- 
lan,  J. 

6U.  S.  v.  Ferreira  (1851)  13  How.  40;  Matter  of  Saline  County  (1869)  45  Mo.  52; 
Robey   v.   The   County    (1900)    92    Md.    150. 

'Calder  v.  Bull  (1798)  3  Dall.  386;  Comrs.  v.  Griffin  (1890)  134  111.  330,  341; 
Robinson   v.    Supervisors    (i860)    16    Cal.    208. 

'Gordon  v.  U.  S.   (1864)    117  U.   S.  697. 
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necessarily  based  upon  a  record,  and  usually  enforced  by  a  pecuniary  pen- 
alty.8 The  only  sound  test,  then,  is  the  nature  of  the  act  itself.'  If  it  be 
the  prescription  of  a  new  rule  for  the  future,  it  is  legislative.  If  it  be  the 
construction  and  application  of  existing  law  to  the  settlement  of  a  con- 
troversy, it  is  judicial.2  The  fact  that  courts  do,  at  times,  lay  down  a  rule 
of  future  conduct  as  incidental  to  the  determination  and  enforcement  of 
existing  rights  and  liabilities  constitutes  no  impairment  of  this  test.  Broadly 
a  judicial  decision  always  does  this;  equity,  as  in  decreeing  specific  per- 
formance, would  seem  often  to  do  so  in  a  very  real  sense.  But  on  principle 
the  acts  are  separated  to  to  caelo,  for  a  decision,  though  directing  future 
conduct,  does  not,  like  a  statute,  establish  a  new  obligation,  but  merely  en- 
forces an  existing  one. 

The  direct  exercise  of  the  rate-making  power  in  the  enactment  of  a  rate 
statute  being  clearly  legislative,10  it  is  not  apparent  how  its  vicarious  exer- 
cise by  a  commission  makes  it  judicial.  Yet  the  New  York  Court  of 
Appeals,  repudiating  the  doctrine  of  the  Supreme  Court  that  the  action  of 
the  commission  is  legislative,11  has  recently  held  it  to  be  so  far  judicial  as 
to  be  properly  reviewable  by  certiorari.  People  etc.  v.  Willcox  (1909) 
N.  Y.  L.  J.  Mar.  4,  1909.  The  term  "judicial"  is  applied  loosely  to  three 
classes  of  acts :  Those  of  ministerial  officers  involving  discretion  ;u  the  pro- 
ceedings of  a  regular  court ;  and  acts,  by  whomsoever  performed,  amounting 
to  the  determination  of  a  controversy,  involving  rights  or  property.6  The 
New  York  court  cannot  intend  the  first  meaning  for  acts  of  this  class  are 
not  reviewable  by  certiorari.™  The  second  meaning  was  scarcely  contem- 
plated, for  even  though  the  New  York  constitution,  unlike  that  of  the 
United  States,  does  not  vest  all  judicial  power  in  the  regular  courts  and 
effect  a  strict  separation  of  governmental  powers,"  yet  it  comes  far  short  of 
the  Virginia  constitution  under  which  the  concurring  judges  in  the  Prentis 
case  felt  justified  in  considering  the  commission  a  court.15  There  is  still  a 
separation  of  powers  in  New  York.  Where  statutes  imposing  ministerial 
duties  on  the  courts  have  been  sustained,  it  has  been  on  the  ground  that  the 
duties  were  merely  incidental  to  the  performance  of  an  essentially  judicial 
act,16  while  the  legislative  performance  of  what  are  now  regarded  as  judicial 
acts  is  to  be  explained  on  historical  grounds.17  In  view  of  the  procedure 
already  indicated,  it  is  hardly  possible  to  regard  the  ordinary  commission  as 
a  court.  To  do  so  would  entail  the  unfortunate  consequences  of  barring  the 
delegation  to  it  of  the  many  purely  ministerial  duties  that  constitute  the 

8See  Chicago,  etc.  Ry.  Co.  v.  Minn.  (1889)  134  U.  S.  418,  460;  So.  Pac.  Co.  v. 
R.  R.  Com'rs.  (1896)  78  Fed.  236,  259.  See  also  N.  Y.  Pub.  Ser.  Com.  Law  §§  20, 
49,    5°.    Si.    57- 

'Ex  parte  Va.  (1879)    100  U.  S.  339,  348;  Holmes,  J.,  in  Prentis  v.  Atl.  Co.,  supra. 

l0See  Freund,  Pol.  Power  §§  374.  375!  People  v.  Budd  (1889)  117  N.  Y.  1;  aff'd. 
(1892)    143   U.   S.   517;   Munn  v.   Illinois    (1876)    94   U.    S.    113. 

uPrentis  v.  Atl.  etc.   Co.  supra. 

"Mills  et  al.  v.  Brooklyn  (1865)   32  N.  Y.  489. 

"People  etc.  v.  Bd.  of  Suprs.  (1892)  131  N.  Y.  468;  People  v.  McWilliams  (1906) 
185  N.  Y.  92. 

"See  People  v.  R.  R.  Com'rs.  (N.  Y.  1898)  32  App.  Div.  179;  Vil.  of  Sar.  Spgs.  v. 
Sar.  Gas.  Co.  (1908)    191   N.  Y.  123. 

1BSee  also  N.  &  P.  R.  R.  Co.  v.  Com'th.  (1904)  103  Va.  289;  W.  &  S.  R.  R-  »• 
Com'th.   (1906)    106  Va.  264. 

i«See  7  Columbia  Law  Review  603;  Matter  of  Davies,  supra;  Citizens'  Bank  v. 
Greenburgh   (1903)    173  N.  Y.  215. 

"See  Maynard  v.  Hill   (1888)    125  U.  S.   190. 
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bulk  of  its  business,18  and  make  impossible  the  enjoining  of  its  orders  by  the 
Federal  courts."  Conceding  the  limits  of  the  third  class  to  be  broad  and 
ill-defined,  it  is  not  clear  how  a  commission  rate  order  is  to  be  brought 
within  its  purview,  since  the  commission's  action  is  in  no  accurate  sense  the 
settlement  of  a  controversy  under  existing  law.  It  is  rather  an  investigation 
of  the  facts,  as  a  legislative  inquiry,  with  a  view  to  the  promulgation  of  a 
new  rule  for  the  future, — the  order,  when  issued,  taking  its  character  and 
effect  from  the  legislature.20  While  the  New  York  case  turns  in  part  upon 
a  construction  of  the  statute,21  it  relies  mainly  on  decisions  rendered  under 
the  old  Gas  and  Railroad  Commission  Statutes.  The  few  of  these  that  are 
rate  cases,  it  is  submitted,  are  distinguishable  in  that  under  these  statutes 
there  was  no  provision  for  rehearing,  the  commission's  orders  were  appeal- 
able directly  to  the  Appellate  Division — thus  assuming  a  judicial  record22 — 
and  until  such  appeal  was  perfected  the  order  was  not  enforcible.23  The 
present  statute,  on  the  other  hand,  in  allowing  rehearings,24  negatives  the 
idea  of  a  determination  of  a  controversy.  It  does  not  provide  for  an  appeal 
from  the  order,  but  merely  for  collateral  attack,  and  the  order  is,  like  a 
statute,  self-enforcing.25 

The  rate-making  power,  then,  is  properly  to  be  regarded  as  legislative.28 
Whether  a  commission  in  fixing  rates  is  performing  a  delegated  legislative 
function  or  an  administrative  one  is  an  open  question.  Whatever  may  be 
said  in  support  of  the  former  alternative,27  the  latter  is  conceived  to  be 
preferable  as  the  spirit  of  our  constitutions  and  theory  of  government,  as 
well  as  the  great  weight  of  authority,  are  clearly  opposed  to  the  delegation 
of  purely  legislative  powers.28  This  difficulty  disappears  by  regarding  the 
commission  as  vested  not  with  the  legislative  prerogative,  but  merely  with 
the  administrative  duty  of  examining  the  facts  to  ascertain  what  the  reason- 
able rate  is,  which  the  legislature,  and  not  the  commission,  has  determined 
shall  be  established.29 


Contracts  with  Monopolies  and  Par  Delictum. — While  admitting  the 
unenforcibility  of  contracts  in  themselves  in  restraint  of  trade  or  tending 
toward  monopoly,  the  courts  have  been  reluctant  to  refuse  performance  of 
contracts  only  remotely  connected  with  the  illegal  purpose.  Leases  of  prop- 
erty made  to  a  corporation  known  to  be  unlawful  are  upheld.1  And,  though 
the  refusal  to  enforce  the  contracts  of  an  unlawful  combination  to  sell  the 

18See  Norwalk  St.  Ry.  Co.'s  Appeal   (1897)   69  Conn.   576. 

"Under  U.  S.  Comp.  Stat.  §  720. 

^Mayor  et  al.  v.  Knoxville  Water  Co.  (1909)   29  Sup.  Ct.  Rep.  148. 

uSee  opinion  below,    (1908)    113  N.  Y.   Sup.  861. 

"See  Vil.  of  Saratoga  Spgs.  v.  Saratoga  Gas  Co.,  supra,  at  p.  148. 

MR.  R.  Law  §§  59,   161,   162. 

24Pub.  Ser.  Com.  Law  §  22. 

26Pub.    Ser.    Com.    Law    §§    59,    56. 

26Telegraph  Co.  v.  Myatt  (1899)  98  Fed.  335;  Reagan  v.  Loan  &  Trust  Co.  (1893) 
154  U.  S.  362;  Steenerson  v.  Gt.  No.  Ry.  Co.  (1897)  69  Minn.  353;  Neb.  Tel.  Co.  v. 
State  (1898)   55  Neb.  627;  see  Note   10,  supra. 

"See  7  Columbia  Law  Review  61;  8  Idem  317;  21  Harv.  L-  Rev.  205. 

^Cooley,  Const.  Limits.  (7th  Ed.)  163;  O'Neil  v.  Ins.  Co.  (1895)  166  Pa.  St.  72; 
see  Field  v.  Clark  (1891)   143  U.  S.  649;  In  re  Kollock   (1897)    165  U.  S.  526. 

^See  Express  Co.  v.  R.  R.  (1892)  m  N.  C.  463;  Ga.  R.  R.  v.  Smith  et  al.  (1883) 
70  Ga.  694;  State  v.  Briggs  (1904)  45  Ore.  366;  In  re  Thompson  (1904)   36  Wash.  377. 

17  Columbia  Law  Review  618. 
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article  monopolized  might  find  some  support  on  the  ground  that  their  recog- 
nition would  enable  the  combination  to  reap  the  profits  of  its  illegality,2  and 
state  statutes  declaring  such  contracts  void  are  not  infrequent,3  the  Federal 
courts  have  declined  to  apply  the  doctrine  of  illegality  to  that  extent.4  A 
new  step  is  taken,  however,  in  the  recent  case  of  Continental  Wall  Paper 
Co.  v.  Voight  &  Sons  Co.  (1909)  29  Sup.  Ct.  Rep.  280,  in  which  the 
Supreme  Court  has  decided  that  a  monopoly,  illegal  under  the  Anti-Trust 
Act,  could  not  recover  the  purchase  price  of  wall  paper  sold  to  a  jobber 
who  had  previously  contracted  to  buy  from  the  trust  only,  and  to  keep  up 
prices. 

The  decision  involves  a  repudiation  of  the  test  usually  stated  by  the 
Supreme  Court,11  though  not  always  adhered  to,8  that,  if  the  contract  is  sup- 
ported by  an  independent  consideration,  it  will  be  enforced,  or,  as  the  rule 
is  sometimes  put,  if  the  plaintiff  can  make  out  his  case  without  relying  on 
the  illegality.7  Both  tests,  however,  are  often  disregarded,  on  the  one  hand 
by  cases  that  allow  recovery  despite  the  illegality,8  and,  on  the  other,  by 
decisions  which  deny  recovery  when  illegality  is  not  a  necessary  element  in 
the  plaintiff's  case.9  The  courts  do  not  in  practice  adhere  to  technical 
rules,  but  seem  to  balance,  sometimes  unconsciously,  the  apparent  injustice 
of  the  defendant's  enrichment  at  the  plaintiff's  expense  and  the  importance 
of  sustaining  contractual  obligations,  against  the  desirability  of  discourag- 
ing the  illegal  transaction.  Hence,  the  validity  of  contracts  in  themselves 
legal,  but  connected  with  an  unlawful  act,  depends  both  upon  the  closeness 
of  the  association  thereto  of  the  contract  or  of  the  parties,  and  upon  the 
turpitude  of  the  offense.  From  the  latter  standpoint,  distinctions  are  drawn 
between  acts  mala  in  se  and  mala  prohibita,  and  between  offenses  against 
the  public  and  against  individuals.10  Similarly,  policies  of  insurance  on 
illegal  voyages  are  enforced  if  the  illegality  consists  in  a  mere  breach  of 
the  registry  laws,11  but  not  if  it  consists  in  a  violation  of  revenue  laws  or 
embargo  acts.12  While  broadly  it  may  be  said  that,  if  the  illegal  act  is  the 
inducement  to  the  formation  of  the  contract,  a  sufficient  degree  of  connec- 
tion exists,"  this  test  is  not  all  inclusive.  Thus  the  vendor's  recovery  of 
the  price  of  goods  which  he  knows  the  vendee  intends  to  put  to  an  illegal 
use  may  depend  on  whether  he  actively  aided  the  vendee  in  his  illegal 
design,  as,  for  example,  by  giving  false  invoices  in  aid  of  the  vendee's 
smuggling  venture.1*     It   may   depend   upon   the  vendor's   approval   of,  or 

2Cf.  Ralston  v.  Boady  (1856)  20  Ga.  449;  Pearce  v.  Brooks  (1866)  L.  R.  1  Exch. 
213;  but  see  Prof.  Canfield,  9  Columbia  Law   Review  97-99. 

8Heim  Brewing  Co.  v.  Bellinger  (1902)  97  Mo.  App.  64;  Barton  v.  Mulvane  (1898) 
59  Kan.  213. 

4Connolly  v.  Union  Sewer  Pipe  Co.  (1901)  184  U.  S.  540;  Dennehy  v.  McNulta 
(1898)   86  Fed.  825;  The  Charles  E.  Wisewall    (1898)   86  Fed.  671. 

6Armstrong  v.  Toler  (1826)  11  Wheat.  258;  Embrey  v.  Jemison  (1889)  131  U.  S. 
336,  348;  Connolly  v.  Union  Sewer  Pipe  Co.,  supra. 

6Hanauer  v.  Doane  (1870)   12  Wall.  342. 

79  Cyc.  556. 

"Mittelberger  v.   Cooke   (1873)    18  Wall.  421. 

"Kelly  v.  Home  Ins.  Co.  (1867)  97  Mass.  288;  cases  cited  in  Notes  14  and  15,  infra. 

10Hanauer  v.   Doane,  supra;  M'Mullen  v.   Hofman    (1899)    174  U.   S.  638. 

"Ocean  Ins.  Co.  v.   Polleys   (1839)    13   Pet.    157. 

"Gray  v.  Sims   (1814)   Fed.  Cas.  No.  5729. 

137  Columbia  Law  Review  416. 

14Kohn  v.  Melcher  (1880)  43  Fed.  641;  and  see  Arnot  v.  Pittston  etc.  Coal  Co. 
(1877)   68  N.  Y.  558. 
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certainty  of,  the  illegality  of  the  vendee's  purposes.13  Similar  considerations 
seem  to  underlie  the  distinction  drawn  by  the  courts  between  sales  of  houses 
to  be  used  for  immoral  purposes,  which  are  enforced  in  the  United  States,18 
and  leases  for  the  same  purposes,  which  are  declared  void.17  The  line  of 
demarcation  is  concededly  vague.13 

The  connection  found  by  the  majority  in  the  principal  case — and  this 
was  the  ostensible  ground  of  decision — was  that  the  sale  of  the  article 
monopolized  was  designed  to  carry  out  the  provisions  of  the  previous 
unlawful  contract.  Although  it  is  sometimes  said  that  a  contract  to  carry 
out  an  unlawful  contract  is  itself  illegal,  the  cases  cited  may  be  distin- 
guished in  that  the  second  contract  was  merely  a  modified  restatement  of 
the  first,18  intended  to  accomplish  the  same  purpose,  or  a  new  contract,  even 
with  an  independent  consideration,  to  bind  the  performance  of  an  unexe- 
cuted term  of  the  first,20  or  by  way  of  security  for  its  fullfilment.21  More- 
over, the  universal  validity  of  the  principle  is  discredited  by  the  present 
practice  of  allowing  recovery  of  money  that  was  loaned  to  enable  the 
borrower  to  pay  losses  under  an  illegal  contract.22  In  the  principal  case,  the 
defendant  was  not  bound  by  the  original  contract  to  buy  from  the  monopoly, 
nor  did  his  purchase  in  any  way  secure  the  performance  of  its  terms.  The 
distinction  drawn  by  the  court,  in  seeking  to  reconcile  the  Connolly  case,4 
between  illegality  to  which  the  plaintiff  only  was  party  and  that  in  which 
the  defendant  also  participated,  is  sound,  provided  the  terms  used  are  prop- 
erly defined.23  But  its  application  is  hardly  sustainable  by  analogy  to  cases 
in  which  one  party  to  an  illegal  transaction  attempts  to  recover  his  share 
of  the  profits.24  And  it  is  fundamental  that  prior  unlawful  dealings  between 
the  parties  will  not  invalidate  subsequent  independent  transactions.25  The 
decision  is,  it  is  submitted,  really  based  on  the  belief  that  the  type  of 
manufacturers'  trust  that  is  strengthened  by  securing  the  exclusive  patron- 
age of  the  important  dealers  and  their  agreement  to  keep  up  prices  is  "more 
certain,  more  widespread  in  its  operation,  and  more  eager  in  its  purposes"26 
than  the  ordinary  trust  and  that  although  "the  policy  of  not  furthering  the 
purposes  of  the  trust  is"  (in  general)  "less  important  than  the  policy  of 
preventing  people  from  getting  other  people's  property  for  nothing  when 
they  purport  to  be  buying  it,"27  the  reverse  is  true  of  this  particularly  ob- 
noxious form  of  trust,  despite  the  tenuity  of  the  connection  between  the 
contracts. 

15Graves  v.  Johnson    (1892)    156   Mass.   211;   s.   c.    (1901)    179   Mass.    53. 

16Sprague  v.   Rooney   (1886)   82  Mo.  493. 

"Ralston  v.  Boady,  supra;  and  see  2  Taylor,  Landl.  &  Ten.   (9th  Ed.)    527. 

18Graves  v.   Johnson,   supra. 

"Webster  v.  Runnels  (III.   1880)   7  Bradw.  560,  cited  in  15  A.  &  E.  Encyc.  994. 

20Gray  v.  Hook  (1851)  4  N.  Y.  449;  Barton  v.  Port  Jackson  etc.  Road  Co.  (N.  Y. 
1854)   17  Barb.  397;  Shelton  v.  Marshall  (1856)   16  Tex.  344;  cited  in  9  Cyc.    562. 

^Cannan  v.  Bryce  (1819)  3  B.  &  Aid.  179,  cited  in  Anson,  Contracts  (nth  Ed.) 
257- 

"Armstrong  v.   Bank    (1889)    133  U.   S.  433,   469- 

^See  Armstrong  v.   Toler,  supra;  Graves  v.   Johnson,  supra. 

^M'Mullen  v.  Hofman,  supra;  Thaliner  v.   BrinkerhofT   (N.   Y.   1823)    20  Johns.  386. 

™7  Columbia  Law  Review  416. 

™Per  Harlan,  J. 

"Holmes,   J.,   dissenting. 
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Misconduct  of  a  Co-Partner  as  a  Ground  for  Refusal  of  Discharge 
in  Bankruptcy. — The  authorities  agree  that,  irrespective  of  personal  inno- 
cence, every  partner  must  answer  in  damages  for  the  tort  of  a  co-partner, 
committed  in  the  course  of  the  firm  business.1  That  third  parties  should 
thus  be  indemnified  for  injury  caused  by  one's  chosen  associate  in  the  con- 
duct of  a  common  enterprise,  is  regarded  as  necessary  and  just.2  But  when 
it  is  sought  not  to  recover  compensation,  but  to  enforce  some  penalty  or 
extraordinary  remedy,  only  partners  actually  in  fault  are  ordinarily  held 
amenable.  Such,  of  course,  is  the  rule  in  criminal  prosecutions,8  except  by 
clear  statutory  provision  to  the  contrary.4  So,  too,  a  Fraudulent  Debtors' 
Act  has  been  construed  to  reach  only  the  partner  personally  delinquent;6 
likewise,  a  summary  code  remedy  (including  disbarment)  for  failure  to  pay 
over  moneys  collected  as  attorney.8  Similarly,  where  civil  arrest  is  author- 
ized in  an  action  against  a  defendant  "guilty  of  fraud,"  process  will  not 
issue  against  a  partner  chargeable,  as  such,  with  constructive  fraud  only.7 
In  the  same  spirit,  judges  incline  to  treat  the  specified  grounds  for  the 
harsh  remedy  of  attachment  as  purely  personal,  and  limit  the  writ  to  the 
separate  property  of  the  offending  partner.8  True,  for  breaches  of  the 
revenue  laws  in  the  course  of  the  firm  business,  every  member  is  held 
answerable,  under  statutes  awarding  multiple  damages  ;B  but  such  statutes 
have  been  declared  by  the  Supreme  Court  to  be  remedial,  rather  than  penal, 
aiming  to  indemnify  the  government.10  Certainly  if  a  civil  statute  author- 
izing enhanced  damages  is  deemed  primarily  penal,  it  will  be  enforced  only 
against  an  actual  wrongdoer.11  In  general,  therefore,  unless  policy  or  legis- 
lative mandate  plainly  controls,  the  courts  shrink  from  imputing  liability 
by  virtue  of  the  partnership  relation  alone. 

Whether  a   co-partner's  conduct  should   serve   to  prevent  a   personally 

iBurdick,  Partn.  (2nd  Ed.)  210,  et  seq.\  Eng.  Partn.  Act  (1890)  §  10;  Strang  v. 
Bradner   (1885)    114  U.  S.  555;  see  6  Columbia  Law  Review  264. 

sCf.  William  Draper  Lewis,  9  Columbia  Law  Review  128.  This,  it  is  conceived, 
is  the  substance  of  the  various  explanations  offered;  cf.  Story,  Partn.  §  108;  Shaw, 
C.  J.,  in  Locke  v.  Stearns  (Mass.  1840)  1  Met.  560,  562;  Stockwell  v.  U.  S.  (1871)  13 
Wall.  531,  548;  Trust  etc.  Co.  v.  Investment  Co.  (1901)  107  La.  251,  256.  But  see 
Warner  v.  Griswold  (N.  Y.  1832)  8  Wend.  665,  666;  Nat'l.  Bk.  v.  Temple  (N.  Y. 
1870)   39  How.  Pr.  432,  435. 

•Barnett  v.  State  (1875)  54  Ala.  579,  587;  Acree  v.  Comm.  (Ky.  1877)  13  Bush. 
353;  U.  S.  v.  Cohn   (1904)   128  Fed.  615,  623. 

4Whittin  v.    State   (1859)    37  Miss.   379. 

6Watson  v.  Hinchman  (1879)  42  Mich.  27;  see  also  In  re  Edward  Benson  (1881) 
11   N.  Y.  Wk.  Dig.  394. 

"Porter  v.  Vance   (Tenn.   1885)    14  Lea  629. 

'Nat'l  Bk.  v.  Temple,  (N.  Y.  1870)  39  How.  Pr.  432;  (semble)  Hathaway  v.  John- 
son (1873)  55  N.  Y.  93  (principal  and  agent);  Stewart  v.  Levy  (1868)  36  Cal.  159; 
McNeely  v.  Haynes  (1877)  76  N.  C.  122;  contra,  Townsend  v.  Bogart  (N.  Y.  i860)  11 
Abb.  Pr.  355,  followed  in  Coman  v.  Allen  (1861)  21  How.  Pr.  114.  The  reasoning 
is  that  arrest  in  such  cases  is  a  survival  of  the  inhumane  practice  of  imprisonment 
for  debt  and  is  intended  as  punishment..  Distinguish  cases  where  the  order  of  arrest 
issues  because  of  "the  nature  of  the  action"  alone.  N.  Y.  Code  Civ.  Pr.  §  549,  subd. 
2.  Sherman  v.  Smith  (N.  Y.  1871)  42  How.  Pr.  198  (action  of  deceit);  cf.  Ossmann  v. 
Crowley  (N.  Y.  1905)  101  App.  Div.  1597;  Davids  v.  Bklyn.  Hts.  R.  R.  Co.  (N.  Y. 
1905)    104  App.  Div.  23,  affd.   (1906)   182  N.  Y.  526. 

8Bogart  v.  Dart  (N.  Y.  1881)  25  Hun.  395,  Hill  v.  Bell  (1892)  in  Mo.  35  i-frm 
property  not  attachable];  Worthley  v.  Goodbar  (1890)  53  Ark.  1,  Jaffray  v.  Jennings 
(1894)    101   Mich.   515    [innocent  partner's  individual  property  not  attachable]. 

"Att'y-Gen'l  v.  Burges  (1726)  Bunbury  223;  U.  S.  v.  Thomasson  (1866)  4  Biss. 
99;   Stockwell  v.  U.  S.,  supra. 

10Stockwell  v.  U.  S.,  supra;  cf.  Huntington  v.  Attrill  (1892)  146  U.  S.  657, 
667. 

"Williams  v.  Hendricks   (1896)    115  Ala.  277. 
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innocent  partner's  discharge  in  bankruptcy,  depends,  accordingly,  on  the 
nature  of  bankruptcy  legislation.  Three  theories  of  the  true  object  of  such 
legislation  have  been  advanced:  (i)  punishment  of  the  fraudulent  debtor; 
(2)  equitable  distribution  of  the  bankrupt's  assets  among  the  creditors;  (3) 
reinstatement  of  the  unfortunate,  honest  debtor.12  Of  these  views,  the  first, 
dominant  in  the  early  stages,13  may  be  disregarded,  as  obsolete.  The  second 
makes  the  discharge  of  the  bankrupt  a  subordinate  feature,  in  the  nature  of 
a  privilege,  not  to  be  lightly  granted.14  Under  the  third,  denial  of  a  dis- 
charge savors  of  a  penalty,  and  every  doubt  is  therefore  to  be  resolved  in 
favor  of  the  bankrupt.15  The  act  of  1898  seems  to  have  been  framed  upon 
the  view  last  stated.  It  provided:  §  14b  "the  judge  *  *  *  shall  dis- 
charge the  applicant  unless  he  has  (1)  committed  an  offence  as  herein 
[sec.  29]  provided" — [of  which  fraudulent  concealment  of  assets  from  the 
trustee  (b),  and  making  a  false  oath  or  account  in  relation  to  any  proceed- 
ing in  bankruptcy  (c),  were  alone  pertinent]  ;  or  (2)  "with  fraudulent 
intent  to  conceal  his  true  financial  condition  and  in  contemplation  of  bank- 
ruptcy, concealed  of  failed  to  keep  books  of  account  *  *  *"  Thus,  if 
not  coming  within  one  of  only  three  possible  objections,  the  bankrupt  must 
be  discharged,  no  matter  how  unworthy,16  and  the  burden  of  proof  (which 
must  be  "clear  and  convincing")  lay  on  the  parties  opposing  the  applica- 
tion." Naturally,  therefore,  a  defalcating  agent's  failure  to  keep  true  books 
of  account  of  a  business  under  his  care  was  held  not  to  bar  the  innocent 
owner's  discharge,18 — a  ruling  later  followed,  though  with  reluctance." 

The  excessive  leniency  of  the  discharge  feature  of  the  act  of  1898  was 
from  the  start  a  subject  of  adverse  comment,20  and  this  defect  was  an  especial 
concern  of  the  amendments  of  1903.  "In  contemplation  of  bankruptcy" 
and  "fraudulent"  (before  "intent")  were  stricken  from  subd.  b  (2)  of  §14, 
and  four  new  grounds  for  refusal  of  discharge,  added :  among  them, 
"*  *  *  unless  the  applicant  *  *  *  has  (3)  obtained  property  on 
credit  from  any  person  on  a  materially  false  statement  in  writing  made  to 
such  person  *  *  *"  That  a  breach  of  this  provision  by  a  co-partner, 
acting  in  the  scope  of  the  partnership,  but  without  the  knowledge  of  the 
bankrupt,  is,  however,  no  ground  for  refusing  the  latter  a  discharge,  has 
recently  been  declared  by  the  Circuit  Court  of  Appeals,  Fifth  Circuit, 
Shelby,  J.,  dissenting,  Hardie  v.  Swafford  &  Bros.  Dry  Goods  Co.  (1908) 
165  Fed.  588,  following  an  earlier  case  in  the  Second  Circuit.21    This  deci- 

^Richard  Brown,  Journal  cf  the  Society  of  Comparative  Legislation  (1900)  Vol. 
II.   (n.  s.)   252. 

M2  Bl.  Com.  471. 

w7n  re  Leslie  (1903)  119  Fed.  406,  410;  In  re  Seeley  (1879)  21  Fed.  Cas.  1007, 
1010;  In  re  Alvord   (1905)    135  Fed.  236,  237;  In  re  Dresser   (1905)    144  Fed.  318. 

u7n  re  Collins  (1907)  157  Fed.  120,  122;  In  re  Rosenfield  (1868)  20  Fed.  Cas.  1203; 
In  re  Moore  (1868)    17  Fed.  Cas.  663;  In  re  Hyman  (1899)  97  Fed.  195,   197. 

187n  re  Howden  (1901)  m  Fed.  723;  In  re  Thomas  (1899)  92  Fed.  912;  In  re 
Herman  Boasberg  (1899)   1  Am.  B.  R.  353,  356;  In  re  Black  (1899)  97  Fed.  493. 

17In  re  Gaylord  (1901)  112  Fed.  668;  In  re  Keefer  (1905)  135  Fed.  885;  In  re 
Logan  (1900)   102  Fed.  876;  In  re  Blalock   (1902)    118  Fed.  679. 

lsIn  re  Hyman  (1899)  97  Fed.  195. 

M7n  re  Myers  (1900)    105  Fed.  353;  cf.  In  re  Schultz   (1901)    109  Fed.  264. 

20i2  Harvard  L.  R.  272;  In  re  Howden,  supra,  at  723. 

a7n  re  Dresser  (1905)  13  Am.  B.  R.  616;  referee's  report  confirmed  (1905)  144 
Fed.  318,  afi'd  (1906)   145  Fed.  1021. 
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sion  is  in  line  with  the  general  disposition  against  imputing  misconduct  to 
a  co-partner  and  with  the  apparent  purpose  of  the  act  of  1898  to  favor  the 
release  of  the  honest  bankrupt.  On  the  other  hand,  it  may  be  urged  that 
the  minority  view  conforms  with  the  literal  terms  of  the  subdivision,  since 
the  bankrupt,  as  a  member  of  the  firm  benefited,  has  in  fact  "obtained 
property" ;  that  words  specifying  guilty  intent  are  absent  j22  and  that  the 
excision  of  "by  him"  after  "made"  from  the  original  draft  of  the  subdivision 
indicates  an  intention  to  let  in  the  principles  of  agency.23  Furthermore, 
because  of  the  difficulty  of  proving  actual  participation,  the  majority  inter- 
pretation renders  the  provision  almost  nugatory,  in  view  of  the  general 
transaction  of  business  through  agents.24  The  minority's  position  involves 
the  assumption,  however,  that  in  enacting  the  amendments  of  1003  Congress 
abandoned  the  penalty  theory  of  the  discharge.  The  substitution  of  the 
theory — on  which  the  English  act  is  based — that  public  policy  is  in  the  long 
run  best  served  by  making  the  interests  of  creditors  paramount,  and  so 
treating  a  discharge  as  an  exceptional  privilege,  seems  altogether  desirable.25 
It  is  to  be  feared,  however,  that  Congress  failed  sufficiently  to  show  such  a 
change  of  theory  by  the  amendments  of  1903. 


State  Authority  over  Interstate  Commerce. — The  Supreme  Court, 
two  justices  dissenting,  in  a  recent  case,  Mo.  Pac.  Ry.  Co.  v.  Larrabee  Flour 
Mills  Co.  (1909)  29  Sup.  Ct.  Rep.  214,  sustained  the  decision  of  a  State 
court  directing  an  interstate  carrier  to  supply  cars  to  a  shipper  upon  his 
private  siding  and  to  transfer  them  to  a  connecting  carrier.  The  order  was 
issued  to  prevent  unjust  discrimination.  The  majority  held,  first,  that  the 
powers  of  Congress  and  the  State  upon  this  subject  are  concurrent,  and 
second,  that  the  Interstate  Commerce  Act  did  not  oust  the  State  of  its 
power.  The  minority,  disputing  both  grounds,  also  denied  the  power  of 
the  State  court  on  the  theory  that  its  judgment  was  a  regulation  of  a  trans- 
action within  the  exclusive  power  of  Congress.  Inasmuch  as  the  order  of 
the  court  would  control  transportation  between  the  starting  point  and  the 
point  of  destination,  the  subject  hardly  appears  to  be  one  over  which  the 
concurrent  power  of  the  State  might  be  exercised  as  a  mere  incident  of 
commerce,  or,  despite  the  language  of  the  majority,  one  indirectly  affecting 
commerce  itself.1  The  case,  however,  is  reconcilable  wih  the  more  logical 
demarcation  between  subjects  requiring  uniform  legislation  and  those  per- 
mitting of  local  control.2  Siding  facilities  like  connections  between  inter- 
secting carriers,3  may  be  adequately  regulated  by  local  legislation  without 

22Accordingly,  it  was  held  in  Matter  of  Petersen  (1903)  10  Am.  B.  R.  355  and 
In  re  Gilpin  (1908)  160  Fed.  171  that  the  statement  need  only  be  false  in  fact  and  not 
knowingly  false;  contra,  In  re  Collins  (1907)  157  Fed.  120.  These  cases  are  dis- 
tinguishable from  the  principal  case  on  the  ground  that  in  all  of  them  the  bankrupt 
knew  a  statement  was  being  made  and  might  be  considered  in  personal  fault  for  failure 
to  insure  accuracy. 

^See  In  re  Dresser  (1905)    13  Am.  B.  R.  616,  620. 

^Cf.  Attorney-General  v.   Siddon   (1830)    1   Tyrwhatt  41,  49. 

^See  Collier  (7th  Ed.)  Bankruptcy,  180;  Bankruptcy  A  Commercial  Regulation, 
15   Harvard  L.    R.   829. 

1See   9    Columbia   Law    Review     66. 

2Cooley  v.  Board  of  Wardens  (1851)  12  How.  299;  Bowman  v.  Chic.  etc.  Ry.  Co. 
(1888)  125  U.  S.  46s;  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  N.  Y.  (1897)  165  U. 
S.  628;   Brig  James  Gray  v.   Ship  John  Frazer   (1858)  21   How.   184. 

3\Vis.  etc.  R.  R.  Co.  v.  Jacobson  (1900)  179  U.  S.  287;  cf.  Smith  v.  Alabama 
(1888)    124   U.    S.   465- 
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danger  of  conflict  between  neighboring  States.  Considered  with  McNeil  v. 
So.  Ry.  Co.*  however,  the  case  illustrates  a  growing  tendency  to  introduce 
another  controlling  element  in  the  determination  of  the  power  of  the  States 
over  subjects  local  in  character.  In  the  McNeil  case,  the  court  held  invalid 
an  order  by  a  State  Commission  to  compel  a  carrier  to  deliver  on  a  private 
siding.  On  orthodox  tests  the  two  cases  seem  identical.  But  in  the  latter, 
in  the  absence  of  any  evidence  of  discrimination,  the  order  of  the  Commis- 
sion imposed  a  new  duty  upon  a  carrier,6  while  in  the  principal  case,  the 
established  rule  of  the  common  law  was  being  enforced  and  the  carrier  held 
to  no  greater  duty  than  he  had  assumed.6  Although  it  is  true  that  all 
modifications  of  the  common  law  responsibilities  of  interstate  carriers  by 
the  State  are  not  invalid,7  the  court  takes  the  view  that  if  they  impose  an 
unreasonable  burden  upon  the  interstate  business  of  the  carrier  they  con- 
flict with  the  exclusive  power  of  Congress.8  Mere  enforcement  of  the 
common  law  duty  with  regard  to  a  subject  not  clearly  demanding  uniformity 
is  prima  facie  reasonable  even  if  embodied  in  statutory  form.9 

Even  if  it  be  assumed,  with  the  minority,  that  the  transaction  was  one 
which  Congress  alone  could  regulate,  it  does  not  follow  that  the  grant  of 
exclusive  power,  as  by  them  contended,  not  only  deprived  the  States  of 
legislative  power,  but  exempted  the  same  subjects  from  the  application  of 
the  common  law.  While  the  view  that  the  common  law  of  the  State  is 
inapplicable  to  such  subjects  has  some  support  in  theory10  and  in  decisions 
of  the  lower  Federal  courts,"  it  has  been  rejected  by  the  Supreme  Court. 
In  Western  U.  Tel.  Co.  v.  Call  Pub.  Co.12  a  judgment  of  a  State  court 
enforcing  the  common  law  rule  against  discrimination  in  rates,  a  subject 
national  in  character,  was  upheld,  while  in  L.  &  N.  R.  Co.  v.  Eubank13  a 
statutory  enactment  of  the  common  law  upon  the  same  subject  was  de- 
clared unconstitutional.  The  conclusion  must  be  drawn  that  the  commerce 
clause  prohibits  State  legislation  only."  Since  the  Supreme  Court  has 
consistently  denied  the  existence  of  a  Federal  common  law,15  and  the  minor- 
ity indicate  no  change  in  front  in  this  respect,  their  position  would  leave 
the  shipper  remediless — a  result  hardly  contemplated  by  the  framers  of  the 

4(i9o6)   202  U.   S.   543- 

'Covington   Stock  Yards   Co.  v.   Keith    (1891)    139   U.   S.    128. 

66  Columbia  Law  Review  451. 

'Sherlock  v.  Ailing  (1876)  93  U.  S.  99;  Chic,  M.  etc.  R.  Co.  v.  Solan  (1898)  169 
U.  S.  133;  Pierce  v.  Van  Dusen   (1897)   78  Fed.  693. 

8Compare  Richmond,  etc.  R.  R.  Co.  v.  Tob.  Co.  (1897)  169  U.  S.  311  with  Central 
of  Ga.  Ry.  Co.  v.  Murphey  (1905)  196  U.  S.  194,  and  Lake  Shore,  etc.  Ry.  Co.  v. 
Ohio  (1899)  173  U.  S.  285  with  111.  Cent.  R.  R.  Co.  v.  111.  (1896)  163  U.  S.  142. 
This  theory  was  clearly  stated  by  Brown,  J.,  in  Cleveland,  etc.  R.  R.  v.  111.  (1899) 
177  U.  S.  514. 

9W.  U.  Tel.  Co.  v.  James   (1896)    162  U.   S.  650,  660. 

107    Columbia   Law    Review    199;    Cooke,    Commerce    Clause    116. 

"Swift  v.  Phil.  &  R.  R.  Co.  (1893)  58  Fed.  858;  Sheldon  v.  Wabash  R.  Co.  (1900) 
105   Fed..  785. 

"(igoi)    181    U.    S.    92. 

13d902)    184  U.  S.  27. 

"Murray  v.  Chic.  &  N.  W.  Ry.  Co.  (1894)  62  Fed.  24,  43.  In  Sturges  v.  Crow- 
ninshield  (1819)  4  Wheat  122,  193,  Marshall,  C.  J.,  said,  "Whenever  *  *  «  the 
nature  of  the  power  required  that  it  should  be  exercised  exclusively  by  Congress,  the 
subject  is  as  completely  taken  from  State  Legislatures  as  if  they  had  been  expressly 
forbidden   to    act   on   it." 

15U.  S.  v.  Worrall  (1789)  2  Dall.  384,  394;  Bucher  v.  Cheshire  Railroad  (1887) 
125    U.    S.    555,    583. 
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Constitution.18  Moreover,  the  minority  seem  to  hold  that  a  judgment  of  a 
State  court  is  invalid  as  a  regulation  of  interstate  commerce  equally  with 
an  act  of  the  legislature.  Such  a  conception  has  never  before  been  even 
suggested  by  the  Supreme  Court"  and  has  been  urged  in  only  one  previous 
case."  Aside  from  the  repugnance  of  this  position  to  W.  U.  Tel.  Co.  v. 
Call  Pub.  Co.,12  it  is  opposed  to  the  theory  that  the  judgment  of  a  court  is 
but  an  adjudication  of  existing  rights  and  liabilities,  and  not  the  formula- 
tion of  any  new  rule  of  conduct."  It  would  seem  equally  applicable  to  judg- 
ments of  the  Federal  courts,  and  presents  some  difficulty  in  view  of  the 
acknowledged  power  of  the  State  courts  to  enforce  acts  of  Congress  where 
jurisdiction  is  not  expressly  or  by  necessary  implication  denied.20  If  the 
Constitution  deprives  the  State  court  of  the  power  to  render  a  judgment 
directly  affecting  interstate  commerce,  an  act  of  Congress  cannot  effectually 
delegate  that  power.21 

The  second  ground  for  the  opinion  of  the  majority  is  a  recognition  of 
the  theory  that,  when  the  States  and  Congress  have  concurrent  power,  an 
Act  of  Congress  does  not  narrow  the  State  police  power;  but  State  legisla- 
tion so  far  as  it  conflicts  with  the  Federal  statute  is  inoperative.2'  Unless 
the  State  enactment  would  prevent  the  operation  of  the  Federal  law2*  or 
restrict  a  liberty  clearly  intended  to  be  granted  by  Congress,24  the  court 
seems  inclined  to  place  a  construction  upon  the  statutes  which  will  cause 
no  conflict.  Where  a  State  statute  seeks  the  same  result  as  the  Federal 
law,  it  is  upheld  unless  Congress  has  shown  the  intention  to  occupy  the 
whole  field.25  The  judgment  of  the  State  court  preventing  discrimination 
in  this  case  did  not  conflict  with  any  system  which  Congress  attempted  to 
establish  by  the  delegation  to  the  Commission  of  some  of  its  powers  over 
interstate  carriers.26  Section  3  of  the  Interstate  Commerce  Act  seems  merely 
a  codification  of  the  common  law  rule  against  discrimination,  and  since  no 
provision  exempts  carriers  from  responsibilities  of  the  common  law  in  the 
States,  the  judgment  of  the  lower  court  cannot  be  said  to  have  been  in 
conflict  with  "the  supreme  law  of  the  land."  It  is  also  to  be  noticed  that 
although  by  Section  9  the  Commission  and  the  Federal  courts  have  exclu- 
sive jurisdiction  over  all  actions  for  the  enforcement  of  the  act,  Section  22 
preserves  all  common  law  rights  and  remedies  of  the  shipper.  Moreover, 
a  mere  intention  on  the  part  of  Congress  or  the  Commission  to  act  in  the 
future  does  not  suspend  the  operation  of  State  law.27 

18Davis  v.  Chic.  etc.  R.  Co.   (1896)   93  Wis.  470. 

1TCf.  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.  (1889)  129  U.  S.  397,  442;  Myrick  v. 
Mich.  Cent.  R.  R.   (1882)    107  U.  S.   102 

lsPenn.    R.    R.    Co.   v.   Hughes    (1903)    191    U.    S.    477. 

199  Columbia  Law  Review  342. 

20Claflin  v.  Houseman   (1876)  93  U.  S.  130;  Teall  v.  Felton  (1848)    1  N.  Y.  537- 

21In  re  Rahrer   (1890)    140   U.   S.   545. 

-29  Columbia  Law  Review  66;   Sinnot  v.   Davenport   (1859)   22  How.  227. 

23Gulf  Colo.  etc.   R.  Co.  v.  Hefley   (1895)    158  U.  S.  98. 

"Compare  Gibbons  v.  Ogden  (1824)  9  Wheat.  1  with  Wilson  v.  Black  Bird,  etc. 
Co.  (1829)  2  Pet.  245  and  Sinnot  v.  Davenport,  supra,  with  People  v.  C.  I.  &  L-  Ry- 
Co.    (1906)    223    111.' 581. 

25Reid  v.  Colo.  (1902)  187  U.  S.  137;  Mo.  K.  etc.  R.  Co.  v.  Haber  (1898)  169 
U.    S.    613. 

26Texas  &  Pac.  Ry.  v.  Abilene  Cotton  Oil   Co.   (1907)   204  U.   S.  426. 

"Fitzgerald  v.  Fitzgerald,  etc.  Const.  Co.  (1894)  41  Neb.  486;  Van  Patten  v.  Chic, 
etc.  R.  Co.   (1896)   74  Fed.  981;  9  Columbia  Law  Review  66. 
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Effect  of  a  Judgment  on  Adverse  Possession. — Since  the  general  basis 
for  the  Statute  of  Limitations  in  real  actions  is  the  acquiescence  of  the 
disseisee  in  the  hostile  possession  of  the  disseisor,1  it  is  fundamental  that 
if  an  action  is  instituted  by  the  latter  before  the  statutory  period  has 
elapsed,  "the  running  of  the  statute,  and  the  adverse  possession  on  which 
it  depends  are,  at  least,  suspended."*  The  cases  are  uniform  in  holding  that 
if  the  suit  so  instituted  is  unsuccessful,  the  suspension  of  the  running  of  the 
statute  is  merely  temporary,  and  after  judgment  the  action  cannot  be  con- 
sidered to  have  broken  the  continuity  of  the  adverse  holding.3  The  authori- 
ties are  likewise  agreed  that  if  the  disseisee  is  successful  in  the  action,  and 
at  any  time  during  the  life  of  the  judgment  possession  of  the  land  Fs  ob- 
tained thereunder,  the  interruption  to  the  adverse  holding  is  thereby  made 
effective  and  the  interruption  dates  as  of  the  time  of  the  institution  of  the 
suit.4  If,  however,  the  disseisee  obtains  judgment,  but  fails  to  enforce  it  by 
appropriate  entry,  the  courts  are  at  present  divided  as  to  whether  such 
judgment  alone  is  sufficient  to  break  the  continuity  of  the  holding,  thereby 
compelling  the  disseisor  to  start  anew  the  running  of  the  statute. 

The  earlier  cases  show  practical  unanimity  in  holding  that  such  judg- 
ment did  not  interrupt  the  running  of  the  statute.  The  result  obtained  is 
placed  on  various  grounds.  A  judgment  in  ejectment  at  common  law 
decided  only  that  the  plaintiff  was  entitled  to  the  possession  for  the  term 
laid  in  the  demise,6  and  was  in  no  way  conclusive  as  to  the  title  between 
the  parties.6  It  was  consequently  the  rule  that  if  the  plaintiff  did  not  enter 
during  the  term,  the  judgment  was  of  no  effect.7  This  principle  was  the 
basis  of  several  early  cases8  cited  later  as  authority  for  the  view  that  a 
judgment  did  not  interrupt  the  running  of  the  statute;  but  with  the  statu- 
tory change  in  the  nature  of  ejectment,8  this  reasoning  is  no  longer  of  force. 
A  second  class  of  cases  based  the  decision  reached  on  the  short  ground  that 
there  had  been  no  interruption  of  the  defendant's  possession  ;10  but  a 
number  of  authorities  rest  upon  the  theory  on  which  the  issue  really  joins — 
asserting  that  the  judgment  itself  has  no  effect  in  changing  the  relative 
position  of  the  parties  with  regard  to  the  nature  of  the  disseisee's  posses- 
sion.11 

That  naked  possession  alone  is  not  sufficient  to  satisfy  the  statute  is  of 

^bell   v.    Harris    (Md.    1841)     11    J.    &    G.    367. 

2Sedgwick  &   Wait,   Trial   of   Title  to  Land  §   743. 

3Langford  v.  Poppe  (1880)  56  Cal.  73;  Harris  v.  Dennis  (Pa.  1814)  1  S.  &  R. 
•236;   Workman  v.   Guthrie    (1857)    29   Pa.    St.   495,   at   513. 

4Dunn  v.  Miller  (1881)  75  Mo.  260;  Breon  v.  Rubrecht  (1897)  118  Cal.  469;  Ball  v. 
Lively   (Ky.    1833)    1    Dana  60. 

6Stevens  v.   Hughes    (1858)    31    Pa.    St.   381. 

"Taylor  v.  Atkyns  (1757)  1  Burr.  60,  at  114;  Strother  v.  Lucas  (1838)  12  Pet.  410 
at  434;  Botts  v.   Shields   (Ky.   1823)    3   Litt.  32. 

7Aslin  v.   Parkin    (1758)    2    Burr.   665. 

'Kennedy  v.  Reynolds  (1855)  27  Ala.  364;  Smith  v.  Hornback  (Ky.  1823)  4  Litt. 
233;  Jackson  v.  Haviland  (N.  Y.  1816)  13  Johns.  229;  Bright  v.  Stevens  (Del.  1855) 
1   Houst.  255. 

"Miles  v.   Caldwell    (1865)    2  Wall.   35- 

"Powell  v.   Smith   (Pa.    1833)    2  Watts   126:   Smith  v.   Trabue    (1830)    1    McLean  87. 

"Carpenter  v.  Natoma  Water  Co.  (1883)  63  Cal.  616;  Bradford  v.  Wilson  (1903) 
140  Ala.  633;  Batterton  v.  Chiles  (Ky.  185 1)  12  B.  Mon.  348;  Rook  v.  Greenewald 
(1903)  22  Pa.  Supr.  Ct.  641;  Caldwell  v.  Walters  (1853)  22  Pa.  St.  378;  Forbes  v. 
Caldwell    (1888)    39   Kan.    14. 
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course  recognized  by  all  courts  ;12  but  as  to  the  nature  of  the  intent  necessary 
to  turn  such  possession  into  a  disseisin  there  is  considerable  conflict."  It 
is  substantially  agreed,  however,  that  it  is  at  least  necessary  that  there  be  the 
intention  to  hold  the  land  as  owner,  and  in  hostility  to  the  true  title.14  Con- 
sequently any  admission  on  the  part  of  the  disseisee  that  the  title  is  in  the 
disseisor  will  effectually  destroy  the  adverse  character  of  his  holding.15 
It  is  not  necessary  that  this  admission  follow  any  set  form,  or  be  in  writ- 
ing10— it  is  sufficient  that  there  has  been  a  recognition  that  title  is  in  the 
disseisee. 

It  is  in  pursuance  of  this  theory  that  several  jurisdictions  have  recently 
held  that  the  recovery  of  a  judgment  in  ejectment  is  sufficient  to  break  the 
continuity  of  the  disseisor's  adverse  holding.  In  Gozver  v.  Quinlan17  the 
fact  that  the  disseisor  had  been  ordered  to  make  a  conveyance  was  held 
sufficient  to  destroy  the  adverse  nature  of  the  holding;  and  in  Hintragcr  v. 
Smith,1*  a  former  decree  against  the  defendant  quieting  the  plaintiff's  title 
was  considered  to  have  had  a  like  effect.  The  theory  was  finally  applied 
in  Snell  v.  Harrison,19  in  which  the  judgment  recovered  had  been  in  eject- 
ment. In  most  jurisdictions  to-day  ejectment  is  between  the  real  parties  in 
interest  and  is  considered  conclusive  as  to  the  title  asserted  as  well  as  the 
right  to  possession.  Even  in  states  allowing  further  actions  between  the 
parties  with  regard  to  the  same  title,20  the  first  adjudication  is  held  con- 
clusive except  as  to  such  latter  suits.21  The  judgment  therefore  is  effective 
as  an  estoppel  by  record  as  to  the  plaintiff's  title  at  the  time  of  the  judg- 
ment. To  prove  adverse  possession  in  a  later  suit,  the  defendant  must 
prove  not  only  the  actual  possession,  but  also  the  continuous  claim  of  title 
in  himself.22  It  is  submitted  that  it  is  the  better  view  that  the  previous 
adjudication  should  estop  the  defendant  from  asserting  that  he  held  under 
such  a  claim  in  opposition  to  the  judgment  rendered.  It  would  follow 
from  this  theory  that  the  judgment  would  create  a  break  in  the  adverse 
possession;  but  since  the  judgment  is  not  conclusive  as  to  claims  arising 
subsequent  to  the  action,  it  would  not  preclude  the  defendant  from  a  future 
disseisin  under  another  claim  of  right.  In  Missouri,23  the  estoppel  is  avail- 
able only  during  the  life  of  the  judgment;  if  the  plaintiff  does  not  take 
advantage  thereof  within  the  time  limited,  the  defendant  gains  title  by 
adverse  possession  as  if  the  judgment  had  not  been  rendered.  This  quali- 
fication has  no  foundation  in  principle  and  appears  to  be  merely  the  result 
of  an  effort  to  reconcile  earlier  decisions.     The  giving  of  full  effect  to  a 

12Baber  v.  Henderson   (1900)    156  Mo.  566. 

"French  v.  Pearce  (1831)  8  Conn.  439;  Newton  v.  R.  R.  Co.  (1835)  no  Ala.  474; 
Grube  v.  Wells   (1871)    34   la.    148. 

"Bond  v.  O'Gara  (1900)  177  Mass.  139;  Sattenwhite  v.  Rosser  (1884)  61  Tex. 
166;    Wooster  v.    Lord    (1868)    56    Me.    265. 

"Sample  v.   Reeder   (1894)    107  Ala.  227;  St.  Paul-  v.   Ry.  Co.   (189s)   63  Minn.  33°- 

16Lamb  v.  Foss  (1842)  21  Me.  240;  Cleveland  v.  Ry.  Co.  (1899)  93  Fed.  113,  at 
132;   Keneda  v.    Gardner    (N.   Y.    1842)    4   Hill   469. 

1T(i879)    40  Mich.   572. 

"(1893)   89  la.   270. 

"(1895)     131     Mo.    495. 

MN.  Y.   Code  Civ.  Proc.  §   1525. 

"Doyle  v.  Hallam  (1875)  21  Minn.  515;  Cagger  V.  Lansing  (1876)  64  N.  Y.  419; 
cf.    Sturdy   v.   Jackaway    (1866)    4   Wall.    174. 

^See   cases   in    notes    14    and    15,    supra. 

!3Snell    :•.    Harrison,    supra;    Sanford   r.    Herron    (1900)    161    Mo.    176. 


NOTES.  353 

judgment  by  way  of  estoppel   seems  sound  on  principle,  and  the  present 

tendency,24  as  illustrated  in  a  recent  case,  Rao  v.  Oke  (1908)   11  Bombay  L. 
Rep.  51,  is  to  uphold  this  view. 


Tort  Liability  of  a  Lunatic's  Committee. — Although  the  positions  of 
trustees,  executors  and  administrators,  receivers,  and  guardians  of  infants 
and  insane  persons  are  analogous  in  that  the  property  involved  is  admin- 
istered for  the  benefit  of  others,  only  trustees,  executors,  and  adminis- 
trators are  vested  with  legal  title.1  Incidental  to  bare  ownership  they  enjoy 
some  prerogatives  of  title,  but  are  also  liable  to  its  burdens.  It  is  funda- 
mental, however,  that  the  appointment  of  a  receiver,  guardian,  or  committee 
of  a  lunatic,  does  not  divest  the  owner  of  title.2  Their  positions  are,  indeed, 
not  identical.  While  the  power  to  appoint  receivers  is  deemed  inherent  in 
a  Court  of  Equity  because  of  the  inadequacy  of  legal  remedy,8  and  the 
appointment  of  a  guardian  was  assumed  by  Chancery  to  carry  out  a  duty 
resting  on  the  King,4  the  supervision  of  a  lunatic's  affairs,  originally  exer- 
cised by  the  sovereign,  was  by  him  delegated  to  the  Chancellor  in  person.' 
In  general,  in  the  absence  of  statutory  authority,  neither  guardians  nor 
committees  may  sue  in  their  own  names  for  the  recovery  of,  or  injury  to, 
the  property  under  their  care.6  But,  in  some  jurisdictions,  where  the 
chancery  guardian  has  been  confused  with  guardians  in  socage,  he  is  deemed 
to  have  a  sufficient  interest  in  the  realty  to  sue.7  However,  the  tendency  is 
apparently  to  allow  receivers  to  bring  possessory  actions,8  although  when 
they  sue,  or  are  sued,  in  their  own  or  their  representatives  capacities,  leave 
of  the  court  must  first  be  had.9  This  is  also  the  New  York  rule  in  suits 
against  the  committee  of  a  lunatic.10 

Despite  differences  in  their  relation  to  the  property,  however,  there  is 
no  necessary  reason  for  a  distinction  in  the  tort  liability  of  these  persons. 
True,  the  liability  of  the  trustee  or  executor  for  injuries  to  strangers 
from  defective  premises  is  put  upon  the  ground  that  he  is  the  owner  of  the 
land.11  And  it  has  been  held  in  Massachusetts  that  a  lunatic  is  liable  for 
such    injuries.12     Nevertheless,   although    in    New    York,    an   infant    under 

"Wade  v.  McDougal  (1906)  59  W.  Va.  113;  Oberlein  v.  Wells  (1896)  163  111. 
101;   see   Barrell   v.   Trust    Co.    (1895)    27    Ore.    yy. 

1Woerner,  Guardianship  §   53. 

2Van  Horn  v.  Hann  (1877)  39  N.  J.  L.  207;  Rollins  v.  Marsh  (1880)  128  Mass. 
no;  Pharis  v.  Gere  (1888)  no  N.  Y.  336;  Lee  v.  Lee  (1876)  55  Ala.  590;  Ellicott  v. 
Warford    (1853)    4    Md.    80. 

3Beach,    Receivers   §§    1,    3. 

*2   Story,    Eq.   Jur.    §§    i333"7- 

BVan  Horn  v.  Hann,  supra;  Guardian  of  Bergen  v.  Wallace  (1896)  55  N.  J.  Eq. 
192;  Beverley's  Case,  4  Coke  123b. 

6Cocks  v.  Darson  (1619)  Hobart  215;  Lane  v.  Schermerhorn  (N.  Y.  1841)  1 
Hill   97;    Granby   v.    Amherst    (1810)    7    Mass.    1. 

'Shoplane .v.  Roydler  (1603)  Cro.  Jac.  55  and  98*  People  v.  Byron  (1802)  3  Johns. 
Cases  53;  Hughe's  Minors  Appeals  (1866)  53  Pa.  St.  500;  Brooks  v.  Brooks  (N.  C. 
1843)  3  Ired.  L.  389. 

8Singerly  v.  Fox  (1874)  75  Pa.  St.  112;  Gardiner  v.  Smith  (N.  Y.  1858)  29 
Barb.    68. 

'Davis  v.  Snead  (Va.  1880)  33  Gratt.  705  at  709;  Barton  v,  Barbour  (1881)  104 
U.    S.    126. 

"I/Amoureux  v.  Crosby   (N.  Y.   183 1)  2  Paige  422. 

uMoniot  v.  Jackson  (N.  Y.  1903)  40  Misc.  197;  Parmenter  v.  Barstow  (1900)  22  R.  I. 
245- 

"Morain   v.    Devlin    (1882)    132   Mass.    87. 
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guardianship  has  been  held  personally  suable  by  virtue  of  his  ownership,13 
a  lunatic's  liability,  as  well  as  that  of  his  committee  in  a  representative 
capacity,  has  been  repudiated.14  It  is  submitted,  however,  that  the  true 
criterion  is  not  the  ownership,  but  the  control  and  duty  to  repair.  Thus  a 
land  owner  frees  himself  from  liability  for  injuries  from  subsequent  defects 
by  a  lease  of  the  premises,15  though  if  he  covenants  to  repair,  he  is  still 
suable.16  Although  the  infant  landowner's  liability  in  New  York  does  not 
accord  with  this  position,  the  exemption  of  an  insane  owner  does,  and  in 
conformity  with  this  exemption  the  New  York  courts  have  recently  allowed 
an  action  against  the  committee  in  person.  Rooney  v.  People's  Trust  Co. 
(1908)    114  N.  Y.  Supp.  612. 

It  is  well  recognized,  however,  that  public  ministerial  officers  are  re- 
sponsible only  for  their  own  wrongs,  whether  of  malfeasance,  misfeasance, 
or  negligence.17  The  rule  respondeat  superior  is  inapplicable.18  Within  this 
principle  comes  the  receiver,18  and,  equally  well  it  seems,  the  guardian,  or 
committee,  provided  he  uses  due  care  in  the  selection  of  servants,  and  their 
employment  is  by  express  order  of  court  or  implied  from  the  necessities  of 
the  situation.20  Nor  is  it  material  that  the  officer  is  compensated  for  the 
performance  of  his  duty.21  A  public  officer  may  not  be  sued  in  his  repre- 
sentative capacity  if  such  an  action  would  be  an  attempt  to  reach  the  funds 
of  the  state.22  In  this  respect  the  distinction  has  long  been  settled  that 
private  funds  in  the  hands  of  a  receiver  may  be  reached  for  a  tort  in  the 
administration  of  the  business  or  estate  for  which  the  receiver  is  not  per- 
sonally liable."  Likewise  with  respect  to  such  wrongs  the  guardian  or 
committee  should  be  suable  in  a  representative  capacity.  It  is  no  injustice 
to  charge  the  estate  for  unavoidable  expenses  incidental  to  its  care.  The 
same  principle  is  illustrated  in  the  case  of  trustees,  who,  since  they  do  not 
act  in  a  strictly  representative  capacity  must  be  sued  personally,  but  may 
indemnify  themselves  from  the  estate,  a  remedy  to  which  the  injured  person 
is  often  subrogated.24 

1:'McCabe  v.   O'Conner    (N.   Y.    1896)    4  App.   Div.   354,   aff.   (1900)    162   N.  Y.  600. 

"Ward  v.   Rogers   (N.  Y.   1906)    51   Misc.  299. 

"Jennings  v.  Van  Schaick  (1888)  108  N.  Y.  530;  Gridley  v.  City  of  Bloomington 
(1873)  68  111.  47;  City  of  Lowell  v.  Spaulding  (Mass.  1849)  4  Cush.  277. 

16City    of    Peoria    v.    Simpson    (1884)    no    111.    294. 

17Throop,    Public    Officers    §    724;    Bennett   v.    Whitney    (1884)    94    N.    Y.    302. 

"Walsh  v.  N.  Y.  &  Brooklyn  Bridge   (1884)  96  N.  Y.  427. 

"Cardot  v.  Barney  (1875)  63  N.  Y.  281;  Little  v.  Dusenberry  (1884)  46  N.  J. 
L.    614. 

^Cardot  v.    Barney,   supra;   Hall   v.    Smith    (1824)    2    Bing.    156. 

21Cardot  v.   Barney,  supra. 

"Little  v.  Dusenberry,  supra. 

^Ohio  &  Miss.  R.  R.  Co.  v.  Davis  (1864)  23  Ind.  553;  Meara's  Admin,  v.  Hol- 
brook  (1870)  20  Oh.  St.  137;  Metz  v.  Railroad  Co.  (1874)  58  N.  Y.  61;  Klein  v. 
Jewett   (1875)   26  N.  J.  Eq.  474- 

24Benett  v.  Wyndham  (1862)  4  DeG.  F.  &  J.  259;  Raybould  v.  Turner  (1899)  * 
Ch.    Div.     199. 


RECENT  DECISIONS. 

Norman  S.  Goetz,  Editor-in-Charge. 

Account — Statute  of  Limitations — Mutual  and  One-sided  Accounts. — 
The  plaintiff  was  co-maker  of  a  note,  and  in  ignorance  of  its  discharge  paid 
various  sums  upon  it,  the  later  payments  being  made  within  the  statutory- 
period  of  limitation.  He  sued  to  recover  all  the  payments.  Held,  the  en- 
tire account  was  taken  out  of  the  statute.  Roberts  v.  Neale  (Mo.  1908)  114 
S.  W.   1 120. 

By  the  weight  of  authority,  the  rule  that  the  statute  of  limitations  begins 
to  run  from  the  last  item  of  either  side  of  a  mutual,  open  and  current  ac- 
count rests  on  the  reasoning  that  each  item  is  an  acknowledgment  of  the 
balance  due  from  which  the  law  implies  a  promise  to  pay.  Bradford  v. 
Sfykers  Adm'r  (1858)  32  Ala.  134;  Catling  v.  Skoulding  (1795)  6  T.  R. 
189.  The  rule  has  been  denied  in  some  states  owing  to  the  difficulty  of 
torturing  a  promise  out  of  a  mere  item  of  account.  Blair  v.  Deen  (1833) 
6  N.  H.  235;  Sproyle  v.  Allen  (1873)  38  Md.  331.  The  more  plausible  view 
is  that  on  entering  into  such  an  account  the  parties  agree  that  the  items 
shall  not  constitute  independent  debts,  but  that  the  account  shall  continue 
open  until  a  balance  be  struck.  This  agreement  is  implied  from  the 
mutuality  of  the  account.  Gunn  v.  Gunn  (1885)  74  Ga.  555.  If  the  more 
general  theory  is  accepted  mutuality  is  also  necessary,  for,  in  the  case  of 
mutual  accounts,  it  is  the  balance  which  is  the  only  debt,  Green  v.  Disbrow 
(1879)  79  N.  Y.  1;  Abbott  v.  Keith  (1839)  11  Vt.  525,  and  hence  an  item 
may  be  regarded  as  an  acknowledgment  that  the  balance  is  due,  while  if 
the  items  be  all  on  one  side  each  item  is  a  separate  obligation  and  a  fresh 
item  is  not  an  acknowledgment  that  the  total  is  owing.  Abbott  v.  Keith, 
supra.  The  parties  may,  of  course,  agree  that  such  an  account  shall  be 
regarded  as  one  transaction,  Chadwick  v.  Chadwick  (1893)  115  Mo.  581,  but 
the  court,  in  the  principal  case,  erred  in  directing  the  jury  to  find  such  an 
agreement  from  the  mere  nature  of  the  account. 

Adverse  Possession — Effect  of  a  Judgment  in  Ejectment. — The  assignor 
of  the  plaintiff  had  sued  the  defendant's  grantor  to  regain  possession  of 
land  and  recovered  judgment.  The  judgment  debtor  then  conveyed  to  the 
defendant,  and  the  latter  sets  up  the  defense  of  the  Statute  of  Limitations 
to  the  action  brought  by  the  plaintiff  assignee.  Held,  the  recovery  of  the 
judgment  interrupted  the  adverse  possession.  Rao  v.  Oke  (1908)  11  Bom- 
bay Law  Reporter  51.     See  Notes,  p.  351. 

Bankruptcy — Partnership — Misconduct  of  a  Co-Partner  as  a  Ground 
for  Refusing  Discharge. — A  firm  as  such  and  the  members  individually 
having  been  adjudicated  bankrupt,  one  of  the  partners  applied  for  a  dis- 
charge. Section  14b  of  the  Bankruptcy  Act  of  1898,  by  an  amendment  in 
1903,  provides:  "The  judge  shall  *  *  *  discharge  the  applicant  unless 
he  has  *  *  *  (3)  obtained  property  on  credit  from  any  person  upon 
a  materially  false  statement  in  writing  made  to  such  person.  *  *  *" 
Property  was  so  obtained  for  the  firm,  without  the  knowledge  or  consent 
of  the  applicant,  by  a  co-partner  acting  within  the  scope  of  the  partnership 
business.  Held,  Shelby,  J.,  dissenting,  this  misconduct  should  not  be 
imputed  to  the  applicant  so  as  to  bar  a  discharge.  Hardie  v.  Swafford  Bros. 
Dry  Goods  Co.  (1908)   165  Fed.  588.     See  Notes,  p.  346. 

Bankruptcy — State  and  Federal  Courts — Abandonment  of  Federal 
Jurisdiction. — A  Missouri  corporation  sued  in  a  State  court,  garnisheeing 
funds  in  the  hands  of  defendant's  debtors.  The  defendant  appeared  spe- 
cially, alleging  the  pendency  of  involuntary  proceedings  in  bankruptcy 
against  it,  and  a  Federal  court  injunction  restraining  the  present  suit.     The 


356  COLUMBIA  LAW  RBVIBW. 

Federal  court  had,  five  years  previously,  declined  to  appoint  a  receiver, 
allowing  a  committee  of  creditors  to  conduct  the  defendant's  business.  Heldt 
three  judges  dissenting,  the  Federal  court  having  abandoned  jurisdiction, 
the  State  court  could  hear  the  suit.  Beckman  Lumber  Co.  v.  Acme  Har- 
vester Co.  (Mo.  1908)   114  S.  W.  1087. 

The  injunction  was  not  binding  upon  the  plaintiff,  because  not  served 
upon  him  within  the  Federal  court's  jurisdiction.  See  In  re  Waukesha 
Water  Co.  (1902)  116  Fed.  1009;  Toland  v.  Sprague  (1838)  12  Pet.  300, 
328.  The  filing  of  the  petition  gave  the  Federal  court  jurisdiction,  Bankr. 
Law  (1898)  §  1,  Clause  10,  and  placed  the  debtor's  property  in  abeyance 
pending  an  adjudication.  In  re  Granite  City  Bank  (1905)  137  Fed.  8 1.8,  820; 
Mueller  v.  Nugent  (1902)  184  U.  S.  1,  14.  The  State  court  should  not  have 
allowed  the  garnishee  proceedings,  since  the  jurisdiction  of  the  Federal 
court  included  the  right  to  retain  control  of  the  cause,  free  from  inter- 
ference by  other  courts,  until  the  last  step  should  be  taken,  or  an  appeal 
lie.  The  court  could  suspend  the  exercise  of  its  jurisdiction  in  its  dis- 
cretion, without  thereby  losing  control  of  the  cause.  Sanford  v.  Sanford 
(1859)  28  Conn.  5,  13,  14;  McLean  v.  Wayne  Circuit  Judge  (1884)  52 
Mich.  258.  The  failure  to  appoint  a.  receiver  did  not  work  an  abandonment 
of  jurisdiction,  since  it  is  within  the  discretion  of  the  court  whether  to 
make  such  appointment  as  a  method  of  controlling  the  debtor's  estate. 
Bankr.  Law  (1898)  §  2,  Clause  3.  Accordingly,  the  dissenting  opinion  seems 
preferable. 

Conflict  of  Laws — Contracts — Remedy  and  Obligation. — Suit  was 
brought  in  New  York  to  recover  for  goods  destroyed  by  fire  while  in 
transit  from  Chicago  to  New  York  under  a  bill  of  lading  purporting  to 
exempt  the  defendant  carrier  from  such  risk.  By  an  Illinois  statute  a  bill 
of  lading  must  be  expressly  assented  to  to  give  effect  to  such  exemption, 
while  in  New  York,  the  receipt  of  it  is  enough.  There  was  no  express 
assent.  Held,  it  was  not  a  matter  of  remedy  to  be  governed  by  the  lex 
fori.  Valk  v.  Erie  Railroad  Co.  (App.  Div.  1909)  40  N.  Y.  L.  J.,  No.  ill. 
In  contracts,  matters  relating  to  the  remedy  are  governed  by  the  lex  fori, 
while  those  pertaining  to  the  obligation  are  not.  Minor,  Conflict  of  Laws, 
§  181.  Authority  is  divided  as  to  which  class  the  assent  to  the  bill  of 
lading  belongs.  Merchants'  Despatch  Co.  v.  Furthmann  (1893)  149  111. 
66  (obligation)  ;  Hoadley  v.  Northern  Transportation  Co.  (1874)  115  Mass. 
304  (remedy).  Not  every  matter  of  remedy  is  distinct  from  the  obliga- 
tion, and  it  may  be  so  essentially  a  part  of  the  obligation  as  to  be  determined 
by  the  law  establishing  the  obligation.  The  Harrisburg  (1886)  119  U.  S. 
199.  This  would  seem  the  better  view  in  regard  to  a  statute  of  frauds  de- 
claring no  action  may  be  brought,  Wharton,  Conflict  of  Laws,  1455,  and 
in  regard  to  the  admissibility  of  a  contemporaneous  parol  agreement  to 
explain  a  written  contract.  Pitcaim  v.  Hiss  Co.  (1903)  125  Fed.  no;  but  see 
Donner  v.  Cheseborough  (1869)  36  Conn.  39.  The  argument  of  the  Hoadly 
case  that  the  Illinois  statute,  requiring  express  assent,  merely  goes  to  the 
remedy  in  establishing  a  rule  of  evidence  and  is  therefore  to  be  governed 
by  the  lex  fori  disregards  the  fact  that  the  very  existence  of  the  contract 
depends  upon  the  statute  with  the  result  that  it  pertains  to  the  obligation 
rather  than  the  remedy.  Hartmann  v.  Louisville  &  N.  Ry.  Co.  (1800)  39  Mo. 
App.  88.  The  principle  of  the  case  last  cited  is  clearly  shown  in  those 
cases  declaring  that  a  statute  destroying  all  previously  existing  remedies 
goes  to  the  obligation,  although  in  form  only  directed  toward  the  remedy. 
Note  26  L.  ed.  U.  S.  132;  Cooley,  Const.  Lim.  410,  411,  517,  526.  The 
principal  case,  therefore,  in  proceeding  upon  the  basis  that  the  question  is 
one  of  contractual  obligation  rather  than  of  remedy  appears  sound. 

Conflict  of  Laws — Marriage— Personal  Capacity. — An  Englishwoman 
married  in  England  a  Hindu  domiciled  in  India.  His  defence  to  her  suit 
for  separation  was  that  the  Hindu  law  made  him  incapable  of  marrying 
her.    Held,  the  alleged  disqualification  was  no  defense  against  the  marriage 
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valid  by  English  law.     Venugopal  Chetti  v.    Venugopal  Chetti   (1908)    99 
L.  T.  R.  885. 

The  American  decisions  generally  support  the  rule  that  the  validity  of 
a  marriage  is  determined  by  the  law  of  the  place  where  the  contract 
was  made,  subject  to  the  universally  recognized  exceptions  of  polygamous 
and  incestuous  marriages.  Wharton,  Conflict  of  Laws,  135a,  165a ;  Ponsford 
v.  Johnson  (1847)  19  Fed.  Cas.  11,266;  Voorhis  v.  Brintnall  (1881)  86  N.  Y. 
18.  Sometimes  the  courts  of  the  domicil  refuse  to  be  bound  by  this  rule 
when  the  marriage  is  opposed  to  their  public  policy,  Pennegar  v.  State 
(1889)  87  Tenn.  244;  State  v.  Kennedy  (1877)  76  N.  C.  251,  though  the 
opposing  lex  celebrationis  has  prevailed  over  the  lex  fori  when  the  parties 
had  a  bona  fide  domicile  in  the  place  of  the  marriage.  State  v.  Ross  (1877) 
76  N.  C.  242.  The  English  decisions  are  in  some  confusion.  In  Simonin  v. 
Mallac  (i860)  2  L.  T.  R.  327,  the  American  rule  of  the  lex  celebrationis 
was  in  terms  adopted,  but  Brook  v.  Brook  (1861)  4  L.  T.  R.  93,  limited 
its  application  to  the  forms  of  the  contract,  holding  that  as  to  its  essentials 
the  lex  domicilii  should  prevail.  Following  the  Brook  case  Mette  v.  Mette 
(1859)  1  Sw.  &  Tr.  416  and  more  particularly  Sotomayor  v.  DeBarros  (1877) 
Z7  L.  T.  R.  415  further  committed  the  courts  to  the  lex  domicilii  rule,  with 
the  provision,  applicable  to  the  principal  case,  that  if  one  of  the  parties 
were  English,  that  law  should  prevail.  In  the  first  case  a  domiciled  Eng- 
lishman married  in  Germany  a  domiciled  German,  the  sister  of  his  de- 
ceased wife.  In  the  second,  two  domiciled  Portuguese  within  the  for- 
bidden degree  of  consanguinity  by  the  Portuguese  law  married  in  England. 
In  both  it  was  held  that  the  incapacity  under  the  lex  domicilii  invalidated 
the  marriage.  Ogden  v.  Ogden  (1908)  77  L.  J.  P.  D.  &  A.  Div.  34,  however, 
took  care  to  reiterate  that  the  lex  loci  rule  of  Simonin  v.  Mallac,  supra, 
governs  in  matters  of  form.  These  variations  in  the  application  of  the 
rule  are  explained  by  the  ever  controlling  influence  of  the  policy  of  the 
forum.  If,  in  the  principal  case,  both  parties  had  been  Hindus,  a  dif- 
ferent result  would  have  been  reached. 

Contracts — Illegality — Par  Delictum — Contracts  in  Restraint  oe 
Trade. — The  plaintiff,  an  illegal  monopoly  under  the  Anti-Trust  Act  of 
1900,  to  complete  its  monopoly,  compelled  the  defendant  and  other  jobbers 
to  contract  to  keep  up  prices  and  to  buy  their  entire  stock  from  the  plaintiff 
corporation.  The  plaintiff  later  sued  for  the  price  of  goods  sold  and  de- 
livered under  an  independent  contract.  Held,  for  the  defendant,  since  the 
contract  sued  on  was  illegal.  Continental  Wall  Paper  Co.  v.  Voight  & 
Sons  Co.  (1909)  29  Sup.  Ct.  Rep.  280.     See  Notes,  p.  343. 

Corporations — Contract  to  Sell  Voting  Rights.— In  a  jurisdiction  pro- 
viding by  statute  for  the  sale  of  the  entire  property  of  corporations  by  sixty 
per  cent,  vote  in  regular  meeting,  the  defendant  owning  fifty  per  cent,  of 
the  shares  of  the  corporation  made  the  plaintiff  an  option  on  his  property, 
promising  upon  exercise  of  the  option  to  call  a  meeting  and  vote  for  such 
sale.  Held,  that  the  contract  was  in  disregard  of  the  defendant's  fiduciary 
relation,  and  void  as  against  public  policy.  Bias  v.  Atkinson  (W.  Va. 
1909)  63  S.  E.  395- 

Ordinarily  a  non-office  holding  stockholder  occupies  no  fiduciary  rela- 
tion to  the  company  or  to  his  fellow  stockholders,  Bjorngard  v.  Goodhue 
Co.  Bank  (1892)  49  Minn.  483;  and  the  shareholder  may  vote  for  his 
individual  interests  in  disregard  of  the  interests  of  the  corporation.  Wind- 
muller  v.  Standard  Distilling  Co.  (1902)  115  Fed.  748;  Pender  v.  Lushing- 
ton  (1877)  6  Ch.  Div.  70.  But  where  a  line  of  policy,  adopted  by  the  votes 
of  the  majority  of  stockholders,  or  by  vote  of  a  majority  stockholder,  is 
called  into  question  by  the  minority,  the  transaction  will  be  closely  scru- 
tinized for  fraud,  Chicago  Hansom  Cab  Co.  v.  Yerkes  (1892)  141  111.  320. 
and  there  is  a  tendency  toward  holding  that  the  relation  of  the  majority, 
or  one  holding  a  majority  of  shares  is  fiduciary.  Crichton  v.  Webb  Press 
Co.   (1904)    113  La.   167;  Farmers'  L.    &  T.   Co.  v.  N.    Y.   &  N.  Ry.  Co. 
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(1896)  150  N.  Y.  410;  Wheeler  v.  Abilene  Nat' I  Bank  Bldg.  Co.  (1908) 
159  Fed.  391.  Although  in  England,  the  right  of  voting  is  incidental  to 
the  ownership  of  shares  and  the  shareholder  may  deal  with  it  as  he  pleases, 
Greenwell  v.  Porter  L.  R.  (1902)  1  Ch.  530,  contracts  whereby  the  stock- 
holder surrenders  his  right  to  vote  have  generally  been  held  against  the 
policy  of  our  law,  since  each  stockholder  is  entitled  to  a  best  judgment  of 
his  fellow  stockholders.  White  v.  Thomas  Inflatable  Tire  Co.  (1893)  52 
N.  J.  Eq.  178.  It  has  been  held  that  such  contracts  are  absolutely  void 
where  the  voting  party  stands  in  a  fiduciary  relation ;  as  an  officer ;  Noel  v. 
Drake  (1882)  28  Kan.  265;  Wilbur  v.  Stoepel  (1890)  82  Mich.  344;  West  v. 
Camden  (1890)  135  U.  S.  507;  and  if  the  holder  of  a  majority  of  stock  be 
so  far  regarded  as  a  fiduciary,  his  contract  to  sell  his  voting  rights  is  sub- 
ject to  the  same  rule,  Guernsey  v.  Cook  (1876)  120  Mass.  501,  and  the  prin- 
cipal case  is  sound. 

Corporations — Status  of  President — Admissions. — In  an  action  for  the 
price  of  coals  delivered  by  the  plaintiff  company,  the  defendant  sought  to 
introduce  as  evidence  admissions  made  by  the  president  of  the  plaintiff 
company  subsequent  to  the  negotiation.  Held,  the  evidence  was  admis- 
sible, since  the  president  was  the  plaintiff's  "alter  ego."  Home  Ice  Factory 
v.  Howell's  Mining  Co.   (Ala.  1908)  48  So.  117. 

If  by  "alter  ego"  the  court  in  the  principal  case  meant  that  the  act  of 
the  president  was  the  act  of  the  corporation  in  chief,  the  case  cannot  be 
supported,  since  the  doctrine,  questionable  at  best,  that  a  corporation  can 
act  in  chief,  originated  in  the  necessity  of  a  certain  class  of  cases  and  has 
never  been  extended  so  far.  8  Columbia  Law  Review  403.  Most  cases 
regard  the  president  as  an  agent,  for,  in  the  absence  of  charter  provisions, 
both  the  officers  and  directors  of  a  company  exercise  a  delegated  power. 
Titus  &  Scudder  v.  Cario  etc.  R.  R.  (1874)  27  N.  J.  L.  98;  Union  Pac. 
Ry.  Co.  v.  Chicago  etc.  Ry.  Co.  (1895)  163  U.  S.  564  at  595.  Where 
specific  powers  are  conferred  on  them  by  statute,  some  cases,  it  is  true, 
regard  their  power  as  undelegated,  Hoyt  v.  Thompson's  Executors  (1859) 
19  N.  Y.  208,  but  the  better  view,  it  is  submitted,  is  to  regard  them  even 
then  as  agents,  deriving  from  the  corporation  their  authority,  the  scope  of 
which  only  is  prescribed  by  the  legislature.  Bank  of  U.  S.  v.  Dandridge 
(1827)  12  Wheat.  64;  Morawetz,  Corp.  sec.  515.  Two  views  exist  in 
regard  to  the  scope  of  the  powers  of  the  president,  the  one  confining  them 
to  those  expressly  conferred  by  the  corporation;  Crawford  v.  Albany  Ice 
Co.  (1900)  36  Ore.  535 ;  the  other,  under  which  the  principal  case  might  rest, 
widening  them  by  implication  to  include  the  powers  of  a  managing  agent, 
and  casting  the  burden  on  the  company  of  showing  his  want  of  authority. 
Creeder  v.  Lumber  Co.  (1891)  86  Mich.  541;  Bambrick  v.  Campbell  (1889) 
37  Mo.  App.  460.  The  case,  however,  cannot  be  supported  on  the 
reasoning  of  the  court.  See  First  Nafl  Bank  v.  Ocean  Nat' I  Bank  (1875) 
60  N.  Y.  278;  Nat' I  Bank  of  Rondout  v.  Byrnes'  (N.  Y.  1903)  84  App.  Div. 
100. 

Corporations— Stockholders'  Statutory  Liability — Trust  Fund  The- 
ory.— Under  a  statute  providing  that  the  stockholders  shall  be  ratably 
liable  to  the  par  value  of  their  stock,  a  bill  was  filled  by  creditors  in  behalf 
of  themselves  and  others  against  the  corporation  and  its  stockholders. 
Held,  such  statutory  "double-liability"  constitutes  a  "trust  fund,"  enforcible 
only  in  equity.     Conway  v.  Owensboro  Bank   (1908)   165  Fed.  822. 

At  common  law,  in  the  absence  of  a  charter  proviso,  the  stockholder  is 
not  individually  liable  for  the  debts  of  the  corporation.  2  Mor.  Corp.  779- 
The  creditors  may,  however,  collect  a  stockholder's  unpaid  subscriptions  as 
part  of  the  "trust  fund,"  Sazvyer  v.  Hoag  (1873)  17  Wall.  810,  by  virtue 
of  the  shareholder's  promise  to  the  corporation  either  express,  Hatch  v. 
Dana  (1879)  101  U.  S.  205,  or  implied  in  law.  Hazvley  v.  Upton  (1880) 
102  U.  S.  314,  317.  The  creditor's  right  is  enforcible  in  equity  alone,  and 
then  only  when  the  court  can  find  independent  grounds  of  jurisdiction.     8 
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Columbia  Law  Review,  305.  But  under  the  stockholder's  statutory  in- 
dividual liability  to  the  creditor,  the  right  of  the  latter  to  sue  arises  out 
of  the  debtor's  direct  promise  to  him.  Aldrich  v.  Anchor  Coal  Co.  (1893) 
24  Ore.  32;  Mokelumne  Co.  v.  Woodbury  (1859)  14  Cal.  265,  267.  The 
creditor  can,  therefore,  sue  the  stockholders  severally  at  law  either  in  con- 
tract, Whitman  v.  Oxford  Nat' I  Bank  (iqoo)  176  U.  S.  559,  563,  or  prefer- 
ably in  quasi-contract.  Post  v.  Toledo  R.  R.  Co.  (1887)  144  Mass.  341,  343; 
Hancock  Nat' I  Bank  v.  Farnam  (1898)  20  R.  I.  466,  470.  Although  the 
creditor's  right  is  undoubtedly  contractual  in  its  nature,  there  may  be  a 
concurrent  remedy  in  equity,  when  necessary  to  insure  pro  rata  distribution, 
Briggs  v.  Penniman  (1826)  8  Cow.  386,  392,  and  where  such  is  the  manifest 
intent  of  the  statute,  the  remedy  must  be  equitable.  Pollard  v.  Wall  (1874) 
20  Wall.  525,  527.  In  the  principal  case  the  facts  undoubtedly  justify 
equitable  jurisdiction  on  the  independent  ground  of  multiplicity  of  suits, 
but  the  court's  reasoning  seems  erroneous  in  basing  equitable  jurisdiction 
exclusively  on  the  so-called  "trust  fund''  which  only  arises  as  a  scheme 
of  administering  the  assets.  The  decision  also  fails  to  recognize  the 
creditor's  quasi-contractual  rights  existing  in  spite  of  a  concurrent  equitable 
remedy. 

Elections  —  Defective  Voting  Machines  —  Testimony  of  Voters.  —  A 
defective  voting  machine  failed  to  tally  some  of  the  votes  cast  for  the 
relator,  though  it  apparently  registered  his  opponent's  votes  correctly.  The 
testimony  of  voters  was  offered  to  show  that  they  had  "voted"  for  the  re- 
lator, and  that  with  their  votes  he  would  have  had  a  majority.  Held,  three 
judges  dissenting,  such  testimony  was  admissible.  People  ex  rel.  Deister 
v.  Wintermute   (N.   Y.  1909)   86  N.  E.  818. 

In  the  principal  case  the  majority  regarded  the  voter's  manipulation  of 
the  machine  levers  as  amounting  to  the  casting  of  a  vote,  while  the  minority 
believed  that  the  register  should  be  conclusive  of  the  number  of  votes. 
Despite  the  dangers  inherent  in  such  a  policy,  Cooley,  Const.  Lim.  912; 
Beardstown  v.  Virginia  (1875)  76  111.  34;  Mayor  v.  Barker  (1896)  99  Ky. 
305,  it  has  become  well  settled  that  election  results  may  be  impeached  for 
fraud,  People  v.  Pease  (1863)  27  N.  Y.  45,  though  where  ballots  have  been 
excluded  through  the  error  of  election  officials,  evidence  of  the  intention  of 
the  disfranchised  voters  has  not  been  admitted  to  vary  the  result.  Webster 
v.  Byrnes  (1867)  34  Cal.  273;  Boyer  v.  Teague  (1890)  106  N.  C.  576; 
State  v.  Hanson  (1894)  87  Wis.  177.  Generally,  however,  the  testimony 
of  electors  when  competent  has  been  used  only  as  the  basis  of  a  recount 
of  the  ballots  cast.  Cf.  People  v.  Thornton  (1881)  25  Hun  456.  Assuming 
the  majority's  construction,  the  court  was  forced  to  admit  testimony  of 
voters  which  could  correct  an  improper  account,  only  by  the  examination  of 
all  the  voters  who  used  the  defective  machine.  This  amounts  to  a  hold- 
ing a  new  election  in  court,  seemingly  a  very  serious  innovation  on  the 
ballot  system.  It  has  been  held  that  where  election  officials  improperly 
indorse  ballots,  electors  voting  thereon  cannot  have  their  votes  counted. 
People  v.  Board  of  Canvassers  (1891)  129  N.  Y.  395.  The  majority's  dic- 
tum distinguishing  this  last  case  cited  must  be  regarded  as  a  stringent  limi- 
tation. In  view  of  present  New  York  authorities,  the  difficulties  raised  in 
the  principal  case  can  hardly  be  regarded  as  finally  settled. 

Equity — Jurisdiction  Over  Elections. — The  plaintiff  sought  to  enjoin  the 
levy  of  a  county  educational  tax,  on  the  ground  of  fraud  in  the  election 
by  which  the  tax  had  been  made  operative.  Held,  equity  may  collaterally 
investigate  an  election  if  property  rights  are  primarily  involved.  Coleman 
v.  Board  of  Education  (Ga.  1908)  63  S.  E.  Rep.  42. 

Although  courts  of  equity  have  with  substantial  unanimity  refused  to 
assume  jurisdiction  over  the  holding  and  contesting  of  elections,  the  as- 
signed reasons  for  this  refusal  are  far  from  uniform.  In  many  cases,  e.  g. 
those  involving  title  to  an  elective  office,  where  quo  zvarranto  is  available, 
Skrine  v.  Jackson    (1884)    73   Ga.  377,  the   adequacy  of  the  legal   remedy 
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prevails.  Hamilton  v.  Carroll  (1896)  82  Md.  326;  Webber  v.  Timlin  (1887) 
37  Minn.  274;  Connor  v.  Connor  (Tenn.  1874)  8  Baxt.  11;  Peck  v.  Weed- 
dell  (1867)  17  Oh.  271.  In  others,  the  courts  deny  equity's  protection  for 
purely  political  rights,  Dickey  v.  Reed  (1875)  78  111.  261;  Parmenter  v. 
Bourne  (1894)  8  Wash.  45;  Attorney  General  v.  Board  of  Supervisors 
(1876)  33  Mich.  289,  or  refuse  to  interfere  with  authorized  election  officials 
in  the  discharge  of  their  legal  duties.  Smith  v.  Myers  (1886)  109  Ind.  1; 
Walton  v.  Develing  (1871)  61  111.  201;  People  v.  Board  of  Supervisors 
(1888)  75  Cal.  179.  In  a  third  class  of  cases,  equity's  jurisdiction  over  the 
subject  matter  is  denied  as  absolutely  as  in  criminal  cases.  In  re  Sawyer 
(1881)  124  U.  S.  200.  These  reasons,  when  applied  to  cases  involving 
election  frauds  as  collateral  merely  to  property  rights,  produce  differing 
results.  If  an  election  investigation  is  utterly  beyond  the  cognizance  of  a 
court  of  equity  it  would  seem  immaterial  whether  the  question  were 
directly  or  collaterally  involved.  See  Hamilton  v.  Carroll,  supra.  How- 
ever, the  objection  of  adequate  legal  remedy  would  vanish  when  irreparable 
injury  to  property  is  threatened,  as  in  the  principal  case,  nor  would  the 
plaintiff's  position  be  assailable  as  invoking  equity's  protection  for  a  mere 
political  right.  See  Pickett  v.  Russell  (1900)  42  Fla.  116;  Green  v.  Mills 
(1895)  69  Fed.  852;  Boren  v.  Smith  (1868)  47  111.  482.  Upon  these  last 
grounds   the  principal  case   is   supportable. 

Estoppel — Judgment  in  Rem — Estoppel  Against  Estoppel. — Plaintiff,  a 
patentee,  proceeded  against  the  defendant  for  infringement,  and  secured 
an  injunction  and  an  order  directing  the  assessment  of  damages.  Pending 
the  hearing,  the  defendant  petitioned  for  and  secured  the  revocation'  of  the 
patent.  Held,  the  revocation  did  not  affect  the  question  of  damages, 
Poulton  v.  Adjustable  Cover  Co.  (1909)  99  L.  T.  647. 

The  defendants  are  estopped  by  the  judgment  granting  the  injunction 
to  deny  the  validity  of  the  patent  because  as  to  them  the  matter  is  res 
adjudicata.  Shoe  Machinery  Co.  v.  Cutlan  (1896)  74  L.  T.  n.  s.  166; 
Priestman  v.  Thomas  (1884)  51  L.  T.  n.  s.  843.  Res  adjudicata  does  not 
affect  the  revocation  proceedings,  since  the  petition  for  revocation,  under 
the  British  Patent  Act  of  1883,  is  presented  in  behalf  of  the  public.  In  re 
Deeley's  Patent  (1895)  72  L.  T.  702.  The  revocation  determines  the 
status  of  the  patent  and  so  is  in  rem,  9  Columbia  Law  Review  82;  in 
Robinson,  Patents  974.  This  the  main  case  rightly  concedes.  Mill  Co.  v. 
Purifier  Co.  (1889)  40  Fed.  305,  sometimes  cited  contra,  is  distinguishable 
as  an  action  inter  partes  and  not  in  behalf  of  the  public.  The  judgment 
revoking  the  patent  because  of  prior  user  shows  it  never  was  legally  issued 
and  so  is  void  ab  initio,  Robinson,  Patents,  supra:  and  being  in  rem  estops 
"all  the  world"  from  asserting  the  validity  of  the  patent.  Woodruff  v. 
Taylor  (1847)  20  Vt.  65,  73.  The  result  is  plaintiffs  and  defendants  are 
each  bound  by  opposing  estoppels,  which  set  the  matter  at  large,  Coke, 
Lit.  352b  (6),  i.  e.,  open  it  to  evidence  for  both  parties.  This  precise  point 
apparently  has  not  been  decided  in  England,  though  in  the  United  States 
Kimball  v.  Schoff  (i860)  40  N.  H.  190,  196,  and  Shaw  v.  Broadbent  (1891) 
129  N.  Y.  114,  125,  sustain  Lord  Coke's  dictum.  The  reasoning  of  the 
court,  in  the  main  case,  refusing  to  admit  the  revocation  of  the  patent  as 
evidence  in  the  assessment  of  damages  appears  untenable. 

Executors  and  Administrators — Statutes  of  Frauds  and  oe  Limita- 
tions.— An  executrix,  to  remove  the  bar  of  the  Statute  of  Limitations, 
made  a  nominal  payment  on  a  debt  outlawed  in  the  lifetime  of  the  testator. 
Semble,  an  executor  or  administrator  is  not  bound  to  plead  the  Statute  of 
Limitations,  but  a  failure  to  plead  the  Statute  of  Frauds  amounts  to  a 
devastavit.    Haskell  v.  Manson  (Mass.  1909)  86  N.  E.  937. 

Generally  an  executor  or  administrator  is  guilty  of  a  devastavit  for 
payment  of  claims  he  is  not  bound  to  satisfy.  3  Williams,  Executors  (7th 
Am.  Ed.)  327.  The  English  courts  and  many  American  courts  have  allowed 
an  exception  where  a  claim  is  barred  by  the  Statute  of  Limitations,  on  the 
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theory  that  the  decedent  was  morally  bound  to  pay  the  claim  and  it  would 
be  unconscientious  to  compel  the  personal  representative  to  plead  the 
Statute.  Hill  v.  Walker  (1858)  4  K.  &  J.  166;  Stahlschmidt  v.  Lett  (1853) 
1  Sm.  &  G.  415,  419;  Distributees  v.  Godbolfs  Admrs.  (1845)  7  Ala.  304. 
In  other  states  the  rule  is  contra.  Butler  v.  Johnson  (1888)  n  1  N.  Y.  204. 
212.  The  reasoning  of  the  English  cases  would  apply  equally  well  to  the 
Statute  of  Frauds,  but  the  courts  have  refused  to  extend  the  rule,  ad- 
mittedly anomalous,  to  this  latter  case.  In  re  Rownson  (1883)  29  Ch.  Div. 
358.  Nor  is  it  allowed  where  the  claim  has  been  judicially  declared  barred 
by  the  Statute  of  Limitations.  Midgley  v.  Midgley  L.  R.  (1893)  3  Ch.  282. 
Some  courts  have  suggested  a  distinction  between  claims  barred  in  the 
testator's  lifetime  and  those  barred  afterwards,  requiring  the  Statute  to  be 
pleaded  as  to  the  former,  Rogers  v.  Wilson  (1853)  13  Ark.  507,  512,  but  in 
Hill  v.  Walker  and  Stahlscmidt  v.  Lett,  supra,  the  debts  were  barred  before 
the  testator's  death.  It  hardly  seems  unconscientious  for  an  executor  to 
refuse  to  pay  a  debt  his  testator  was  not  bound  to  pay,  so  this  suggested 
restriction  appears  reasonable. 

Federal  Practice — General  Denial — Burden  of  Jurisdictional  Proof. — 
The  defendant  in  the  Circuit  court,  sitting  in  Missouri,  pleaded  a  general 
denial  to  a  complaint  containing  proper  jurisdictional  averments.  Under 
the  Code  of  Missouri,  a  general  denial  puts  in  issue  all  material  allegations 
of  the  complaint.  Held,  Sanborn,  J.,  concurring  in  result,  Hook,  J.,  dis- 
senting, diversity  of  citizenship  was  not  put  in  issue  and  defendant  must 
sustain  the  burden  of  proof.  Hill  v.  Walker  (1909)  U.  S.  C.  C.  A.  (8th 
Cir.)  Case  No.  2766. 

By  the  Conformity  Act  of  1872,  (R.  S.  §  914)  Federal  procedure  in 
actions  at  law  must  approximate  that  of  the  state  where  the  action  is  tried. 
Consequently  where  a  state  code  provides  that  a  general  denial  shall  put 
in  issue  all  material  allegations  in  the  complaint,  the  jurisdictional  allega- 
tion of  diversity  of  citizenship  is  put  in  issue  and  must  be  proved  by  the 
plaintiff.  Roberts  v.  Lewis  (1892)  144  U.  S.  653:  Wells  Co.  v.  Gastonia  Co. 
(1905)  198  U.  S.  177;  see  contra,  Nat.  Assn.  v.  Sparks  (1897)  83  Fed.  225; 
Imp.  Co.  v.  Wyman  (1889)  38  Fed.  574.  Two  cases,  apparently  contra, 
Steigleder  v.  McQuesten  (1905)  198  U.  S.  141;  and  Hunt  v.  Exchange 
(1907)  205  U.  S.  322,  are  to  be  distinguished;  the  first  on  the  form  of  its 
pleadings,  and  the  later  as  an  equity  action  which  is  expressly  excluded 
from  the  operation  of  the  Conformity  Act.  Cases  arising  in  common  law 
procedure  states  are  also  to  be  distinguished,  Adams  v.  Shirk  (1902)  117 
Fed.  801,  since  at  common  law  jurisdictional  averments  could  only  be  over- 
come by  affirmative  proof  under  a  plea  in  abatement.  Sheppard  v.  Graves 
(1852)  14  How.  55.  Section  5  of  the  Act  of  1875  providing  that  a  suit  shall  be 
dismissed  at  any  time  when  it  shall  appear  to  the  satisfaction  of  the  court 
that  the  case  is  not  properly  within  its  jurisdiction,  would  not  appear  to 
affect  the  method  of  procedure  where  a  general  denial  is  pleaded  under  code 
practice.  Roberts  v.  Lewis,  supra.  Although  the  decision  might  be  sus- 
tained on  the  points  concurred  in  by  Sanborn,  J.,  the  special  argument  of 
the  majority  opinion,  per  Amidon,  J.,  seems  open  to  criticism. 

Federal  Practice — Removal  of  Causes — Jurisdiction. — The  plaintiff 
brought  a  joint  tort  action  against  a  foreign  railroad  corporation  and  two 
resident  inspectors,  for  injuries  occasioned  by  defective  appliances.  The 
corporation,  alleging  fraudulent  joinder  of  the  resident  defendants,  petitioned 
to  have  the  cause  removed  to  the  Federal  court.  Held,  the  cause  was 
removable.     Ward  v.  Pullman  Car  Corp.   (Ky.  1908)   114  S.  W.  754. 

A  state  court  is  not  bound  to  surrender  its  jurisdiction  on  a  petition 
for  removal,  until  a  case  has  been  made  which  on  its  face  shows  that  the 
petitioner  has  a  right  to  the  transfer.  Stone  v.  So.  Car.  (1885)  117  U.  S. 
430.  This  right  is  established  if  the  issue  raised  is  one  of  fact,  and  the 
jurisdiction  of  the  federal  courts  is  then  exclusive.  Kansas  City  R.  R.  Co. 
v.  Dougherty  (1890)  138  U.  S.  298;  Bank  v.  Fritzlen  (1907)  75  Kan.  429. 
The  finality  of  a  state  court's  finding  of  fact  necessitates  this  to  protect 
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federal  jurisdiction.  State  v.  Barnes  (1895)  5  N.  D.  350.  If,  however,  the 
issue  is  one  of  law,  the  question  of  removability  is  for  the  state  court. 
Ala.  So.  Ry.  v.  Thompson  (1906)  200  U.  S.  206.  Where  the  state  court  has 
decided  against  the  removal,  the  petitioner  may  appeal  in  the  state  courts, 
or  resort  to  the  Federal  court,  which,  though  it  may  independently  decide 
the  question  of  removability,  will  ordinarily,  upon  grounds  of  comity,  de- 
cline to  do  so.  Springer  v.  Howes  (1895)  69  Fed.  849.  In  case  both  courts 
claim  jurisdiction,  on  an  ultimate  appeal  to  the  Federal  Supreme  Court, 
the  law  of  the  state  would  be  a  potent  factor,  although  not  a  decisive  one. 
Burgess  v.  Seligman  (1882)  107  U.  S.  20.  A  removal  from  a  state  court 
having  been  ordered,  the  cases  are  in  conflict  as  to  the  plaintiff's  right  of 
appeal  to  a  higher  state  court.  Bell  v.  Dix  (1872)  49  N.  Y.  232;  Stone  v. 
Sargent  (1880)  129  Mass.  503.  The  decision  of  the  principal  case,  which 
involved  only  a  question  of  law,  is  sound. 

Future  Interests — Contingent  Remainders — Destruction  by  Merger. — 
A  life-tenant  who  was  also  at  the  time  of  the  death  of  the  testatrix  her 
sole  heir,  by  deed  expressly  conveyed  both  life  estate  and  reversion.  Held, 
that  the  two  estates  merged  so  as  to  destroy  a  contingent  remainder,  limited 
by  the  will.     Bond  v.  Moore  (111.  1909)  86  N.  E.  386. 

The  common  law  rule  that  every  remainder  requires  a  particular  estate 
to  support  it,  Madison  v.  Larmon  (1897)  170  111.  65,  makes  the  destruc- 
tion of  a  contingent  remainder  by  the  holder  of  the  preceding  estate  a 
simple  matter,  where  the  device  of  interposing  trustees  to  support  con- 
tingent remainders  has  not  been  employed.  The  life-tenant  could  by  a 
tortious  feoffment  forfeit  his  life  estate,  Redfem  v.  Middleton  (S.  C.  1839) 
1  Rice's  L.  459,  or,  if  he  also  held  the  next  vested  estate  either  in  remainder 
or  reversion,  with  the  aid  of  doctrine  of  merger  by  a  conveyance  effect  the 
union  of  the  two,  Egerton  v.  Massey  (1857)  3  C.  B.  n.  s.  338,  defeating  the 
contingent  remainders  so  that  he  would  have  a  free  title  upon  a  recon- 
veyance. Merger  would  not  result  where  the  two  interests  were  created 
bv  the  same  instrument,  as  that  would  defeat  the  intention  of  the  creator, 
Bennett  v.  Morris  (Pa.  1835)  5  Rawle  8;  Craig  v.  Warner  (D.  C,  1887) 
5  Mackey  460,  a  reason  which,  however,  would  seem  as  applicable  after 
the  conveyance  as  before.  The  principal  case  illustrates  the  persistence 
of  common  law  principles  in  Illinois.  Many  states  have  adopted  legislation 
which  prevents  the  defeating  of  expectant  estates  by  the  termination  of  the 
precedent  estate  before  the  happening  of  the  contingency.  Stimson.  Am. 
Stat.  L.  §§  1402,  3;  Reeves,  Real  Property,  §  607  (a).  In  Illinois  ap- 
parently a  tortious  feoffment  would  have  been  equally  possible  and  effectual, 
as  the  life-tenant  was  himself  the  reversioner  entitled  to  entry  upon  for- 
feiture. 

Infancy — Disaffirmance  of  Contracts — Statute  of  Limitations. — The 
plaintiff  asks  judgment  annulling  a  deed  made  by  him  during  infancy.  Held, 
two  judges  dissenting,  the  action  is  maintainable  if  disaffirmance  has  been 
made  within  ten  years  after  attaining  majority.  §  388  N.  Y.  Code  Civ.  Proc. 
applying.     O'Donohnc  v.  Smith   (1909)   114  N.  Y.  Supp.  536. 

Where  a  plaintiff  must  do  some  act  to  establish  a  cause  of  action  at  law, 
the  courts  are  not  united  as  to  the  extent  of  time  within  which  he  must  act. 
Campbell  v.  Whoriskey  (1898)  170  Mass.  63.  although  generally  a  reasonable 
time  may  not  be  exceeded,  Clark,  Contracts  244,  and  the  period  provided 
by  the  Statute  of  Limitations  for  the  bringing  of  the  action  is  sometimes 
adopted  as  a  test  of  reasonableness.  Sims  v.  Everhardt  (1880)  102  U.  S. 
300;  Wells  v.  Seixas  (1885)  24  Fed.  82.  In  equity  the  question  is  one  of 
laches.  Wood,  Limitations,  §§  59.  118,  but  the  Statute  of  Limitations  ap- 
plicable to  an  analogous  cause  of  action  is  also  used  as  a  guide.  Codman  v. 
Rogers  (1830)  10  Pick.  112.  In  order  that  an  infant  may  bring  an  action 
under  a  deed  made  during  minority,  he  must  disaffirm  it  after  becoming  of 
age.  Voorhies  v.  Voorhies  (1857)  24  Barb.  150;  Green  v.  Green  (1877) 
69  N.  Y.  553.  He  cannot  do  so  while  an  infant,  since  such  an  act  would  not 
be  conclusive.     Zouch  v.  Parsons  (1765)   3  Burr  1794'.  Hastings  v.  Dollar- 
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hide  (1864)  24  Cal.  195;  McCormic  v.  Leggett  (1862)  8  Jones  425.  As  a 
consequence,  the  dissenting  opinion  in  the  principal  case,  declaring  that  the 
time  should  be  computed  from  the  making  of  the  deed,  appears  unsound. 

Insane  Persons — Committee's  Tort  Liability — Defective  Premises. — A 
tenant  of  a  part  of  premises  belonging  to  a  lunatic,  but  under  the  control 
of  his  committee,  sued  the  committee  in  its  personal  capacity  for  injuries 
occasioned  by  the  defective  condition  of  a  common  hall-way.  Held,  defend- 
ant is  personally  liable  for  the  consequences  of  his  own  negligence.  Rooney 
v.  Peoples'  Trust  Co.  (1908)   114  N.  Y.  Supp.  612.     See  Notes,  p.  353. 

Interstate  Commerce  —  Discrimination  in  Siding  Facilities  —  State 
Power  Over  Interstate  Commerce. — A  state  court  compelled  by  mandamus 
an  interstate  carrier  to  supply  cars  to  a  shipper  upon  his  private  siding  and 
to  transfer  them  to  a  connecting  carrier.  The  carrier  furnished  such 
facilities  to  other  shippers  and  the  order  was  issued  to  prevent  unjust  dis- 
crimination. Held,  two  justices  dissenting,  the  judgment  was  not  an 
unconstitutional  regulation  of  interstate  commerce  and  the  Interstate  Com- 
merce Act  did  not  deprive  the  state  court  of  jurisdiction.  Mo.  Pac.  Ry.  Co. 
v.  Larrabee  Flour  Mills  Co.  (1909)  29  Sup.  Ct.  Rep.  214.  See  Notes,  p. 
348. 

Malicious  Prosecution — Institution  of  Former  Action. — On  a  criminal 
charge  made  by  the  defendant,  a  warrant  was  issued  but  not  served  on  the 
plaintiff.  Held,  three  judges  dissenting,  this  constituted  a  judicial  proceed- 
ing on  which  to  base  an  action  of  malicious  prosecution.  Halberstadt  v. 
N.  Y.  Life  Ins.  Co.  (N.  Y.  1909)  86  N.  E.  801. 

Where  a  person  in  good  faith  makes  a  criminal  complaint,  the  occasion 
is  privileged ;  the  affidavit,  for  the  purpose  of  giving  immunity  from  an 
action  of  slander,  being  deemed  part  of  a  judicial  proceeding.  Bunton  v. 
Worley  (Ky.  1815)  4  Bibb.  38.  But,  malicious  prosecution  does  not  lie 
because  of  the  good  faith.  Cooper  v.  Armour  (1890)  42  Fed.  215.  Where, 
on  the  other  hand,  the  affidavit  is  malicious  and  without  probable  cause, 
since  the  complainant  virtually  creates  the  occasion,  the  proceeding  loses 
its  judicial  character,  with  the  result  that  slander  lies,  Hill  v.  Miles  (1837) 
9  N.  H.  9,  whereas  malicious  prosecution  does  not.  Newfield  v.  Copperman 
(N.  Y.  1873)  15  Abb.  Pr.  (n.  s.)  360;  Coffey  v.  Myers  (1882)  84  Ind.  105, 
contra.  When  a  warrant  issues,  however,  the  judicial  proceeding  is  gen- 
erally regarded  as  having  begun  and  the  other  elements  being  present, 
malicious  prosecution  lies.  Holmes  v.  Johnson  (1852)  44  N.  C.  44.  A 
recovery  in  such  an  action,  including  as  it  does  damages  for  the  injury  to 
reputation,  Shelden  v.  Carpenter  (1851)  4  N.  Y.  579,  is  a  bar  to  an  action 
for  slander.  Jarnigan  v.  Fleming  (1870)  43  Miss.  710.  That  where  an 
arrest  has  taken  place,  a  person  often  has  the  option  of  suing  for  false 
imprisonment  or  malicious  prosecution  seems  to  have  induced  some  courts 
into  holding  that  an  arrest  is  necessary  for  the  latter  action ;  Lazuyer  v. 
Loomis  (N.  Y.  1874)  3  Thomp.  &  C.  293;  but  this  seems  unsound  except 
where  the  arrest  is  the  only  damage  that  can  be  shown.  Townsend,  Slander 
&  Libel  422.     The  principal  case,  therefore,  appears  sound. 

Municipal  Corporations — Estoppel  by  Recitals  in  Bonds. — The  defense 
to  a  suit  on  county  court  bonds,  was  that  they  were  issued  in  excess  of  the 
amount  authorized  by  the  court  order.  Held,  the  county  was  estopped 
against  a  bona  fide  holder  by  recitals  that  the  bonds  were  issued  in  com- 
pliance with  the  empowering  statute.  County  of  Presidio  v.  Noel  Young 
Bond  &  S.  Co.  (1909)  29  Sup.  Ct.  Rep.  237. 

It  is  the  present  doctrine  of  the  Supreme  Court  that  if  the  power  to 
issue  exists,  and  the  statute  empowers  the  officers  of  the  municipal  corpo- 
ration to  decide  whether  the  preliminary  conditions  have  been  complied  with, 
owing  to  the  necessity  of  giving  financial  stability  to  municipal  obligations, 
the  corporation  will  be  estopped  against  a  bona  fide  holder  to  deny  the 
truth  of  their  recitals  of  compliance.     Knox  County  v.  Aspinzvall  (1858)  21 
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How.  539;  St.  Joseph  Tp.  v.  Rogers  (1872)  16  Wall.  644,  659;  Stanley 
County  v.  Coler  (1903)  190  U.  S.  437.  The  Supreme  Court  has  even 
denied  the  defense  of  want  of  power,  Chaffee  County  v.  Potter  (1892)  142 
U.  S.  355  (bonds  issued  in  excess  of  a  constitutional  limitation),  but  when 
the  enabling  statute  stipulated  that  the  precedent  conditions  be  made  a 
matter  of  public  record,  the  holder  can  not  rely  on  the  recitals.  Sutliff  v. 
Lake  County  (1892)  147  U.  S.  230.  Since  the  power  to  issue  exists,  the 
decision  in  the  principal  case  is  in  conformity  with  the  previous  holdings 
of  the  court,  especially  in  view  of  its  present  tendency  to  diminish  the  duty 
of  the  holder  to  go  behind  the  recitals.  Evansville  v.  Dennett  (1895)  161 
U.  S.  434;  Stanley  County  v.  Coler,  supra.  Compare  the  earlier  case  of 
McClure  v.  Tp.  of  Oxford  (1876)  94  U.  S.  429,  432.  State  courts,  however, 
have  been  less  ready  to  hold  corporations  estopped  by  the  recitals.  Tread- 
well  v.  Commissioners  (i860)  11  Oh.  St.  183.  While  admitting  that  irregu- 
larity in  the  issuing  will  not  invalidate  the  bonds,  some  state  courts  uphold 
the  view  that  failure  to  comply  with  the  preliminary  conditions  causes  a 
failure  of  power  to  issue,  which  is  not  cured  by  the  recitals.  Carpenter  v. 
Lathrop  (1873)  51  Mo.  483;  Gould  v.  Stirling  (1861)  23  N.  Y.  439,  456. 

Negotiable  Instruments — Holder  in  Due  Course — Delivery. — The  holder 
in  due  course  brought  action  against  the  drawer  on  a  check  which  had  been 
fraudulently  put  in  circulation  by  the  defendant's  clerk.  Held,  under  Neg. 
Instr.  Law  §  35  (33)  a  valid  delivery  is  conclusively  presumed  in  favor  of 
the  plaintiff.    Buzzell  v.  Tobin  (Mass.  1909)  86  N.  E.  923. 

Before  the  statute  a  negotiable  instrument  was  not  complete  until  deliv- 
ered ;  and  was  considered  a  contract  of  the  time  and  place  of  delivery. 
Wells  Fargo  &  Co.  v.  Van  Sickle  (1894)  64  Fed.  944;  Hilton  v.  Hough- 
ton (1853)  35  Me.  143.  Lack  of  delivery  was  a  good  defense,  even  to  an 
action  by  a  holder  in  due  course.  Burson  v.  Huntington  (1870)  21  Mich. 
415,  430;  Baxendale  v.  Bennett  (1878)  3  Q.  B.  Div.  525,  529;  contra,  Shipley 
v.  Carroll  (1867)  45  111.  285,  287.  The  Neg.  Instr.  Law  §  35  (33),  declares 
every  contract  on  a  negotiable  instrument  incomplete  until  delivery  of  the 
instrument.  The  same  section  declares  that  a  valid  delivery  by  all  prior 
parties  is  conclusively  presumed  in  favor  of  the  holder  in  due  course. 
The  meaning  of  the  section  is  rendered  doubtful  by  the  use  of  words  of 
rebuttable  presumption  in  the  following  sentence.  In  Mass.  Nafl  Bank  v. 
Snow  (1905)  187  Mass.  159,  upon  which  the  court  relied,  recovery  was 
allowed  on  a  note  which  had  been  delivered  by  the  maker,  but  the  court 
intimated  that  a  contrary  result  would  be  proper  where  such  delivery  wa.s 
not  shown.  The  principal  case,  however,  interprets  the  section  as  it  was 
intended  by  the  framers  of  the  statute,  Crawford,  Neg.  Instr.  Law  §  35 
(33)  note  (c),  and  is  in  accord  with  other  decisions.  Greeser  v.  Sugar- 
man   (1902)   76  N.  Y.  Supp.  922. 

Officers — Removal — Reappointment  During  Term. — The  Governor  re- 
moved the  defendant  from  office  for  cause.  The  Board  of  Aldermen,  exer- 
cising their  power  to  fill  vacancies,  immediately  reappointed  him.  Held, 
one  judge  dissenting,  that  such  reappointment  was  illegal  and  void,  the 
removal  operating  as  a  disqualification  for  the  remainder  of  the  term. 
People  v.  Ahearn  (App.  Div.  1909)  40  N.  Y.  L.  J.  2477. 

A  public  officer  has  the  right  to  hold  an  office  and  to  perform  its  duties 
for  the  term  prescribed  by  law;  Matter  of  Hathaway  (1877)  71  N.  Y.  238; 
but  each  term  of  an  office  is  an  entity  separate  and  distinct  from  all  other  terms 
of  the  same  office.  Thurston  v.  Clark  (1895)  107  Cal.  285.  Proceedings 
for  removal  involve  eligibility  to  continue  in  office,  and  an  order  of  removal 
disqualifies  for  the  remainder  of  the  term.  State  v.  Dart  (1894)  57  Minn. 
261.  So  that  where  an  officer  has  been  removed  by  the  courts  for  cause, 
and  it  is  decreed  that  he  shall  be  excluded  for  the  rest  of  the  term,  a  re- 
election by  the  electors  will  be  no  defense  to  an  action  for  contempt  for  dis- 
obeying the  decree,  State  v.  Rose  (1906)  74  Kan.  362,  though  it  has  been 
held   contra,   that  a   removal   does   not   prevent   reinstatement   by   election. 
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State  v.  Common  Council  of  Jersey  City  (N.  J.  1856)  1  Dutch.  537.  The 
propriety  of  a  removal  by  the  Governor  for  cause  cannot  be  questioned  by 
the  courts,  providing  that  the  forms  of  law  are  followed.    Matter  of  Guden 

(1902)  171  N.  Y.  529.  The  vesting  of  such  large  discretionary  powers  in 
the  Governor  is  inconsistent  with  the  idea  that  his  action  might  be  immedi- 
ately negatived  by  the  appointing  power. 

Partition — Right  to  Sue — Trustee  in  Bankruptcy. — A  trustee  in  bank- 
ruptcy brought  a  bill  in  equity  for  the  partition  of  lands.  Held,  for  the 
defendant,  as  the  trustee  is  not  empowered  to  institute  such  proceedings. 
Hobbs  v.   Frazier    (Fla.    1908)    47   So.   929. 

The  right  to  partition  is  at  present  absolute  in  a  co-tenant  having  a 
legal  and  beneficial  interest  in  the  land,  and  this  right  is  granted  to  trustees 
of  property  owned  in  common,  whose  duties  require  the  exercise  of  a  wide 
discretion.    Gallie  v.  Eagle  (N.  Y.  1873)  65  Barb.  583;  Noecker  v.  Noecker 

(1903)  66  Kan.  347.  But  the  courts  have  refused  this  right  to  a  trustee 
vested  with  a  bare  power  of  sale.  Brassy  v.  Chalmers  (1852)  16  Beavan 
223.  As  the  trustee  in  bankruptcy  may  be  likened  to  such  a  trustee  in  that 
his  primary  office  is  to  sell  the  assets  of  the  bankrupt  for  the  benefit  of  credi- 
tors, he  has  no  inherent  power  to  sue  for  partition,  nor  is  the  right  given  him 
by  statute.  However,  the  court  may,  in  its  discretion,  determine  what 
course  the  interests  of  the  creditors  demand,  e.  g.,  the  continuation  of  the 
bankrupt's  business  for  a  time,  Assignment  of  St.  James  Hotel  Co.  (1896) 
3  Oh.  N.  P.  42,  or  the  completion  of  unfinished  chattels,  Foster  v.  Ames 
(1869)  9  Fed.  Cases  4965,  and  order  the  trustee  to  act  accordingly.  In 
the  exercise  of  this  discretion  the  court  may  well  authorize  partition  pro- 
ceedings. Jcwett  v.  Perette  (1890)  127  Ind.  97.  However,  no  such  order 
having  issued  in  the  principal  case,  the  result  reached  is  correct. 

Partnership — Corporation  as  Partner — Accounting. — The  plaintiff  cor- 
poration, having  entered  into  a  partnership  with  an  individual  sought,  on 
the  dissolution  of  the  partnership  to  have  an  accounting.  Held,  the  plain- 
tiff was  entitled  to  the  relief  sought.  Doubleday,  Page  &  Co.  v.  Shumaker 
(1908)    113  N.  Y.   Supp.  83. 

By  the  weight  of  authority,  a  partnership  agreement  of  a  corporation  is 
regarded  as  ultra  vires,  since  the  corporation  thereby  vests  partial  control 
of  its  affairs  in  another,  and  such  a  power  cannot  be  implied  from  its 
charter.  Whittington  Mills  v.  Upton  (Mass.  1858)  10  Gray  582;  Mallory 
v.  Hanaur  Oil  Works  (1888)  86  Tenn.  598.  Where  benefits  have  been  con- 
ferred under  an  ultra  vires  contract,  two  views  are  entertained  in  regard 
to  a  recovery  therefor.  5  Columbia  Law  Review,  399.  In  New  York 
and  a  few  other  jurisdictions  suit  may  be  brought  on  the  original  contract 
and  the  other  party  is  precluded  from  setting  up  the  defense  of  ultra  vires. 
Bath  Gas  Light  Co.  v.  Claffy  (1896)  151  N.  Y.  24.  If  this  view  be 
adopted,  the  existence  of  the  partnership  relation  cannot  be  denied  by  the 
defendant,  and  there  can  be  no  doubt  of  the  plaintiff's  right  to  an  ac- 
counting. Boyd  v.  Carbon  Block  Co.  (1897)  182  Pa.  St.  206;  Standard 
Oil  Co.  v.  Scoiield  (N.  Y.  1885)  16  Abb.  N.  C.  372.  By  the  other 
view  the  contract  is  regarded  as  void,  and  recovery  is  allowed  in  quasi 
contract.  Morville  v.  American  Tract  Soc.  (1877)  123  Mass.  129.  Under 
this  view  the  partnership  relation  would  never  have  come  into  being,  but 
the  parties  would  have  become  co-owners  of  the  partnership  assets,  Hackett 
v.  Multnomah  Ry.  Co.  (1885)  12  Ore.  124,  and  the  relation  of  tenants  in 
common  is  one  which  admits  of  an  accounting  between  the  parties.  Hackett 
v.  Multnomah  Ry.  Co.,  supra;  Leach  v.  Beatties  (i860)  33  Vt.  195.  The 
case  may,  therefore,  be  supported. 

Pleading  and  Practice — Answer  by  Mail — Time  Within  Which  to 
Amend. — After  the  plaintiff  had  served  an  amended  complaint,  defendant 
served  by  mail  his  original  answer,  to  which  the  plaintiff  could  only  demur 
and  not  reply.  Thirty-eight  days  thereafter  the  defendant  served  an 
amended   answer.     Held,   the   defendant   had   forty  days  within   which   to 
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amend.    Schlegel  v.  Catholic  Church  (Ct.  of  App.  1909)  40  N.  Y.  L.  J.  Xo. 
128. 

Where  service  by  the  defendant  is  by  mail,  §  798,  N.  Y.  Code  Civ.  Proc. 
allows  the  plaintiff  as  "adverse  party"  double  time  in  which  to  act.  In 
determining  whether  the  defendant  has  double  time  in  which  to  amend,  two 
questions  arise.  First,  whether  the  defendant,  also  as  an  "adverse  party," 
obtains  this  right  under  §  798;  and,  second,  whether  he  secures  it  under 
§  542,  giving  him  the  right  to  amend  at  any  time  before  the  period  for 
"answering"  the  pleading  expires.  The  defendant  is  not  an  "adverse  party" 
under  §  798,  and  therefore  it  has  been  held  that  he  could  not  by  his  own 
act  double  his  time  to  amend.  Armstrong  v.  Phillips  (1891)  60  Hun,  243. 
Such  a  holding  that  the  defendant  may  not  double  his  time  under  §  798 
directly,  is  not  conclusive,  however,  because  under  §  798  he  doubles  the 
plaintiff's  time  "to  act,"  and  thereby  by  §  542  would  acquire  an  equal  time 
himself,  if  the  term  "answering"  in  the  later  section  includes  the  plaintiff's 
"act"  viz.:  replying  or  demurring.  In  Schlesinger  v.  Nat.  Bank  (1906)  112 
App.  Div.  121,  it  did  not  appear  that  the  plaintiff  might  not  have  replied,  so 
that  this  decision  may  be  regarded  at  least  as  including  replying  in  the 
term  "answering."  In  construing  analogous  sections  of  the  old  Code,  an 
early  case  refused  the  defendant  double  time,  since  the  plaintiff  could  only 
demur,  and  "answer"  was  not  regarded  as  including  demurrer.  Tootney  v. 
Andrews  (1872)  48  How.  Pr.  332.  This  authority,  however,  may  be  dis- 
tinguished because  of  the  peculiar  wording  of  the  statute  there  construed, 
as  contrasted  with  the  context  of  the  present  section  which  necessarily 
points  toward  a  liberal  significance  of  the  word  "answering."  Schlesinger 
v.  Nat.  Bank,  supra.     The  principal  case,  therefore,  appears  sound. 

Pleading  and  Practice — Costs — Second  Suit — Stay  of  Proceedings. — In 
an  action  at  law  for  deceit  the  defendant  moved  to  stay  proceedings  until 
satisfaction  of  a  judgment  against  the  plaintiff  for  costs  in  a  former 
equitable  action  between  the  same  parties  to  set  aside  a  conveyance  of  the 
land  in  question.  Held,  the  motion  should  be  denied.  Maas  v.  Rosenthal 
40  N.  Y.  Law  Jour.  No.  120. 

The  court  has,  as  part  of  its  necessary  control  over  its  own  proceedings, 
see  Gerety  v.  R.  R.  Co.  (Pa.  1873)  9  Phila.  153,  or  as  an  equitable  preroga- 
tive to  prevent  the  multiplication  of  suits,  see  Mcintosh  v.  Hobcn  (i860) 
11  Wis.  400,  discretionary  power  to  stay,  on  motion,  proceedings  in  a  second 
action,  until  payment  of  costs  of  a  former  action  between  the  same  parties 
for  the  same  subject  matter.  Complete  identity  of  the  causes  is  not  neces- 
sary, Morgenstem  v.  Zink  (1894)  6  Misc.  418;  Morse  v.  Maybury  (1859) 
49  Me.  151;  but  see  Arnold  v.  Clark  (N.  Y.  1880)  9  Daly  259,  262,  and 
there  is  no  fixed  rule  as  to  when  the  subject, matter  is  the  same.  The  stay 
is  granted  on  the  presumption  that  the  second  suit  is  vexatious,  Harless  v. 
Petty  (1884)  98  Ind.  53,  and  will  be  withheld  if  the  contrary  is  proved. 
Lawrence  v.  Dickinson  (N.  Y.  1824)  2  Cowen  580;  Sellers  v.  Meyers^  (1893) 
7  Ind.  App.  148,  152,  153.  The  stay,  at  first  refused  when  one  action  was 
at  law  and  the  other  at  equity,  Wild  v.  Hobson  (1813)  2  Ves.  and  B.  105, 
was  later  extended  to  this  class  of  cases  whenever  vexatiousness  was 
established  as  a  matter  of  fact,  the  difference  in  forum  preventing  the 
ordinary  presumption  from  arising.  Kerr  v.  Davis  (N.  Y.  1838)  7  Paige 
53.  But  a  tendency  in  the  New  York  inferior  courts  since  the  consolidation 
of  Law  and  Equity,  to  grant  a  stay  in  this  class  of  cases  even  in  the  absence 
of  affirmative  proof  of  vexatiousness,  Spaulding  v.  Board  Co.  (N.  Y.  1901) 
58  App.  Div.  316;  see  also  S Prague  v.  Bartholdi  Hotel  Co.  (N.  Y.  1898)  68 
Hun,  555,  cannot,  it  is  submitted,  be  regarded  as  settled  law.  The  principal 
case  is  therefore  sustainable  on  the  ground  that  vexatiousness  was  not 
affirmatively  proved. 

Pleading  and  Practice  —  Courts  of  Limited  Jurisdiction  —  Counter- 
claim.—In  a  prior  suit  between  the  same  parties,  the  present  plaintiff  failed 
to  plead  a  counterclaim,  the  amount  of  which  was  beyond  the  jurisdictional 
limit  of  the  Court  and  to  the  present  demand  for  that  sum  the  defendant 
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pleaded  res  adjudicata.  Held,  the  plea  was  demurrible  as  the  lower  court 
was  without  jurisdiction  to  hear  such  a  counterclaim.  Dixon  v.  Watson 
(Tex.  1909)   115  S.  W.  100. 

The  rule  that  a  court  whose  jurisdiction  is  limited  to  a  certain  amount 
cannot  entertain  a  suit  beyond  that  sum  is  also  applied  when  the  defendant 
files  a  counterclaim,  since  a  counterclaim  is  a  statutory  cross-complaint  in 
which  the  defendant  must  show  facts  justifying  affirmative  relief  in  an 
independent  suit,  Vassar  v.  Livingston  (1855)  13  N.  Y.  248.  In  some  states 
the  jurisdictional  inhibition  is  expressly  extended  to  counterclaims  by 
statute,  Holden  v.  Wiggins  (Pa.  1832)  3  P.  &  W.  469,  while  in  others  it  is 
made  to  embrace  them  by  implication,  Griswold  v.  Pieratt  (1895)  no  Cal. 
259;  Picquet  v.  Cormick  (Ga.  1831)  Dudley  20.  New  York  has  refused  to 
extend  the  restriction  to  a  defendant,  basing  its  decision  largely  on  §  348, 
Code  Civ.  Proc.  This  rule  removes  the  legislative  restrictions  on  lower 
courts  and  allows  them  to  adjudicate  claims  to  any  amount,  if  advanced  by 
defendants.  Howard  Iron  Works  v.  Buffalo  Electric  Co.  (1903)  176  N.  Y. 
1 ;  reversing  81  App.  Div.  386.  When  the  defendant  has  a  counterclaim 
without  the  jurisdiction  of  the  Court  he  can  refuse  to  plead  any  part  of  it 
and  pursue  his  remedy  in  a  higher  court.  Simpson  v.  Lapsley  (1846)  3  Pa. 
459.  If  a  statute  requires  that  an  available  counterclaim  be  pleaded  by 
the  defendant  he  cannot  maintain  a  subsequent  action  for  that  sum,  Henry 
v.  Milham  (1832)  13  N.  J.  L.  266,  but  where  the  statute,  as  in  Texas,  is 
merely  permissive,  Norton  v.  Wochler  (1903)  31  Tex.  Civ.  Appeals  522, 
the  defendant  is  not  precluded,  and  it  is  submitted  that  the  reasoning  of 
the  court  in  the  principal  case  concerning  res  adjudicata  is  accordingly 
irrelevant. 

Police  Power — Freedom  of  Contract — Regulation  of  Industry. — An 
Arkansas  statute  prohibited  coal  miners  from  contracting  to  be  paid  on  the 
basis  of  the  weight  of  the  coal  mined  after  it  had  been  filtered  or  "screened." 
Held,  a  valid  exercise  of  the  police  power.  McLean  v.  Arkansas  (1909)  29 
Sup.  Ct.  Rep.  206. 

Statutes  reasonably  necessary  to  prevent  fraud  in  dealings  between  two 
parties  not  on  an  equal  footing  are  a  valid  exercise  of  the  police  power. 
Freund,  Police  Power  §§  274,  275 ;  Pittsburg  etc.  Coal  Co.  v.  Louisiana 
(1894)  156  U.  S.  590;  Eaton  v.  Kegan  (1874)  114  Mass.  433.  And  the  fact 
that  in  nearly  all  cases  the  party  whom  the  statute  aims  to  protect  has  been 
the  buyer  of  commodities,  whereas  in  the  principal  case  he  is  the  seller  of 
labor  is  unimportant.  See  State  v.  Wilson  (1898)  7  Kan.  App.  428.  For 
in  a  leading  case  it  has  been  judicially  recognized  that  employer  and  em- 
ploye do  not  deal  on  an  equality,  Holden  v.  Hardy  (1897)  169  U.  S.  366; 
and  statutes  aimed  to  prevent  even  a  non-fraudulent  curtailment  of  wages 
have  been  sustained.  See  Iron  Co.  v.  Harbison  (1901)  183  U.  S.  13; 
Opinion  of  the  Justices  (1895)  163  Mass.  589;  but  see  Jordan  v.  State 
(Tex.  Crim.  App.  1907)  103  S.  W.  633.  Although  the  decision  in  the 
principal  case  is  therefore  no  departure  from  precedent,  the  dicta  refusing 
to  question  the  correctness  of  the  legislature's  belief  in  the  necessity  of 
the  law  in  order  to  prevent  fraud,  or  to  discuss  State  cases  which  declared 
that  similar  statutes  were  unconstitutional  as  unprecedented  infringements 
of  the  right  of  employer  and  employe  to  fix  the  mode  by  which  wages 
shall  be  computed,  see  Ramsey  v.  People  (1892)  142  111.  380;  in  re  House 
Bill  203  (1893)  21  Colo.  27;  but  see  State  v.  Peel  Splint  Coal  Co.  (1892) 
36  W.  Va.  802,  show  an  increasing  reluctance  to  substitute,  except  in 
extreme  cases,  the  court's  opinion  of  the  reasonableness  of  legislation  for 
that  of  the  legislature. 

Public  Service  Companies — Rate  Making  by  Commission — Nature  of 
Function. — Appeal  from  order  denying  motion  to  quash  a  writ  of  certiorari 
to  review  an  order  of  the  Public  Service  Commission  fixing  a  rate  for 
certain  railways.  Held,  the  action  of  the  Commission  under  §  49  of  the 
Public  Service  Commissions  Law  is  judicial  in  character  and  accordingly 
properly  reviewable  by  certiorari.  People  ex  rel.  Joline  et  al.  v.  Willcox  et  al. 
(N.  Y.  1909)  N.  Y.  L.  J.  No.  127.     See  Notes,  p.  341. 
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Rule  Against  Perpetuities — Remoteness  as  a  Test  oe  Perpetuity  in 
New  York. — By  will,  a  testator  bequeathed  personal  property  to  executors 
in  trust  to  pay  the  income  to  his  daughter  F  during  her  life.  Upon  her 
death  he  gave  one  equal  undivided  share  to  each  of  her  issue  as  he  or 
she  should  attain  the  age  of  twenty-one.  If  his  daughter  F  should  die 
leaving  no  issue  who  should  attain  the  age  of  twenty-one,  he  gave  the 
corpus  of  the  trust  fund  to  his  daughter  M  and  his  son  absolutely.  The 
validity  of  the  gifts  over  was  contested.  Held,  any  issue  of  F  would  take 
a  vested  estate  subject  to  be  divested  if  the  gifts  over  were  valid,  but  that 
the  gifts  over  were  void  as  they  depended  upon  a  contingency  which  might 
not  occur,  if  ever,  within  two  lives  in  being  and  suspended  the  absolute 
ownership  of  personal  property  beyond  the  statutory  period.  Matter  of 
Wilcox,  (Ct.  of  App.  1909)  40  N.  Y.  Law  Jour.  No.  124.    See  Notes,  p.  338. 

Wills — Construction — Class  Gifts. — A  testator  provided  that  after  his 
wife's  death  his  estate  should  be  divided  between  the  children  of  his 
brother  and  those  of  his  ward.  He  later  revoked  the  provision  in  favor 
of  the  ward's  children.  His  heirs  claim  this  portion.  Held,  that  the  en- 
tire residuum  should  be  divided  among  the  brother's  children.  Saunders 
v.  Saunders'  Admrs.   (Va.  1909)  63  S.  E.  410. 

When  there  is  a  gift  to  a  class,  the  survivors  take  all,  Swallow  v. 
Swallow  (1896)  166  Mass.  241,  even  though  they  are  made  tenants  in  com- 
mon. Aspinall  v.  Duckworth  (1886)  35  Beav.  307.  All  who  come  into 
esse  prior  thereto  augment,  all  who  die  contract,  the  class.  Leigh  v.  Leigh 
(1854)  17  Beav.  605.  The  vice  of  remoteness  under  the  rule  against  per- 
petuities affects  a  class  as  a  whole.  Pearks  v.  Mosely  (1880)  L.  R.  5  A.  C. 
719.  The  distinguishing  features  of  such  gifts  are  that  an  aggregate 
amount  is  given  to  a  body  of  persons,  that  the  number  of  beneficiaries  is 
to  be  determined  at  a  future  time,  and  that  the  share  of  each  depends  upon 
the  number  who  may  form  the  class.  Matter  of  Russell  (1901)  168  N.  Y. 
169;  1  Jarman  on  Wills  (5th  Am.  Ed.)  269.  The  naming  of  some  or 
all  of  the  individuals  does  not  affect  the  character  of  the  gift,  where  it 
appears  that  the  testator  contemplates  that  the  size  of  the  shares  is  to  be 
determined  by  the  number  of  the  class.  In  re  Stanhope's  Trusts  (1859) 
27  Beav.  201;  Kingsbury  v.  Walter  (1899)  L.  R.  2  Ch.  314.  The  English 
decisions  seem  inextricably  confused  on  this  point,  despite  a  recent  attempt 
to  reconcile  them.  Cf.  Kingsbury  v.  Walters  (1901)  L.  R.  A.  C.  187;  9 
Jur.  n.  s.  Pt.  2,  301.  Some  of  the  later  cases  point  to  the  further  re- 
quirement that  all  the  beneficiaries,  to  constitute  a  class,  must  be  in  some 
common  relation  to  the  testator.  In  re  Chaplin's  Trusts  (1864)  33  L.  J. 
Ch.  183;  In  re  lackson  (1883)  L.  R.  25  Ch.  Div.  162;  Kingsbury  v.  Walter, 
supra,  per  Davey,  L.  J.  The  American  cases,  however,  have  not  suggested 
this  distinction  and  in  their  light  the  principal  case  may  be  supported,  as 
the  revocation  merely  contracted  an  existing  class. 
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Kenneth   M.   Spence,  Editor-in-Charge. 

The  Science  of  Jurisprudence.  By  Hannis  Taylor.  New  York :  The 
Macmillan  Co.     1908.    pp.  Ixv,  676. 

The  "higher  criticism"  is  busy  with  this  latest  product  of  Mr.  Hannis 
Taylor's  industry  and  it  will  not  be  long  before  the  original  documents 
from  which  it  was  compiled  will  all  have  been  identified.  That  the  elaborate 
chapter  on  the  External  History  of  Roman  Law  (pp.  48-192)  was  to  a  large 
extent  "conveyed" — not  bodily,  but  piecemeal — from  Muirhead's  "Introduc- 
tion to  the  Private  Law  of  Rome"  and  Ledlie's  translation  of  Sohm's  "Insti- 
tutes of  Roman  Law,"  supplemented  passim  by  liberal  contributions  from 
Greenidge's  "Roman  Public  Life,"  Howe's  "Studies  in  the  Civil  Law"  and 
Bryce's  "Studies  in  History  and  Jurisprudence" ;  that  the  part  of  the  work 
devoted  to  Analytical  Jurisprudence  (pp.  502-628)  is  in  large  part  taken 
over  from  Holland's  "Elements  of  Jurisprudence,"  Bar's  "International 
Law"  and  other  standard  legal  writings — in  short  that  this  pretentious  work 
is  little  more  than  an  arrangement  of  material  gathered  by  the  author  (or 
shall  we  say,  editor)  from  a  variety  of  sources  and  ingeniously  dovetailed 
together  into  a  fairly  harmonious  whole — these  facts  have  already  been 
established  by  the  researches  of  several  learned  critics.  (See  Prof.  Goudy 
of  Oxford  in  the  Juridical  Review  for  January,  1909,  Prof.  Roscoe  Pound  in 
the  Illinois  Law  Review  for  March,  1909,  and  Prof.  W.  F.  Dodd  in  The 
American  Political  Science  Review  for  February,  1909.)  From  all  of  which 
it  will  be  observed  that  the  problem  of  the  "Genesis  of  Genesis"  is  as 
nothing  compared  with  that  of  the  authorship  of  Mr.  Hannis  Taylor's 
writings. 

But,  laying  aside  for  the  time  being  the  role  of  the  moralist,  our  quarrel 
with  the  author  is  not  so  much  that  he  has  put  forth  as  his  own  the  work 
of  other  and,  may  we  add,  better  men,  but  that  he  has  made  such  bad  work 
of  his  borrowings.  Surely  Muirhead  and  Sohm  and  Bryce  and  the  rest 
were  entitled  to  have  their  contributions  to  Mr.  Taylor's  literary  fame  com- 
bined to  some  purpose.  The  work  is  announced  on  the  title  page  as  "A 
Treatise  in  which  the  growth  of  positive  law  is  unfolded  by  the  historical 
method  and  its  elements  classified  and  defined  by  the  analytical."  But  there 
is  in  fact  no  unfolding  of  the  growth  of  positive  law  and  nothing  that 
deserves  to  be  called  a  classification  of  its  elements.  The  several  parts 
and  chapters  of  the  work  are  disjecta  membra,  without  relation  to  one 
another  and  without  organic  unity.  The  longest  chapter  in  the  book,  that 
on  The  External  History  of  English  Law  (pp.  193-427),  is  an  outline 
of  English  political  history,  has  little  to  do  with  law  and  nothing,  one  may 
say,  with  private  law.  The  chapter  on  English  Law  in  the  United  States 
(a  great  opportunity,  greatly  abused)  is  short  (only  36  pages)  and  is 
almost  entirely  devoted  to  showing  how  little  English  precedent  had  to 
do  with  the  formation  of  our  Constitution.  The  chapter  on  Roman  and 
English  Law  Combined  (another  great  opportunity  missed)  is  confined  to 
a  rapid  survey  of  the  constitutional  systems  of  the  Latin-American  states 
and  of  the  private  law  of  Scotland,  South  Africa,  Ceylon  and  other  out- 
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lying  regions.  It  will  be  seen  that  there  is  no  lack  of  history,  but  that  the 
closest  scrutiny  fails  to  disclose  anything  that  can  be  called  "historical 
method,"  and  that  the  history  furnishes  no  material  for  such  analysis  as 
the  book  contains.  Contemplated  from  the  point  of  view  of  the  "Science 
of  Jurisprudence,"  truly  it  is  without  form  and  void. 

It  must  not  be  supposed,  however,  that  the  book  contains  nothing  of 
Mr.  Hannis  Taylor.  Two  arguments  there  are  (and  if  the  work  has  a 
raison  d'etre  it  is  the  establishment  of  these  two  propositions)  which  could 
have  emanated  from  no  other  jurist  of  our  time  and  the  credit  for  which 
will  not  be  claimed  by  any  of  the  distinguished  scholars  who  speak  to  us 
from  its  pages.  These  two  original  contributions  to  jurisprudence  are, 
first,  the  "far-reaching  generalization,  now  submitted  to  the  consideration 
of  students  of  the  science  of  jurisprudence  for  the  first  time,  so  far  as 
the  author  knows"  (preface,  XV)  "that,  out  of  the  blending  of  Roman  and 
English  law  there  is  rapidly  arising  a  typical  State-law  system  whose 
outer  shell  is  English  public  law  *  *  *  and  whose  interior  code  is 
Roman  private  law ;"  and,  second,  the  reassertion  of  the  claims  of  Pelatiah 
Webster  as  the  inventor  of  our  federal  system  of  government. 

As  to  the  former  of  these,  if  the  distinguished  author  means  anything 
more  than  the  obvious  fact,  which  has  long  been  a  commonplace  among 
students  of  political  science,  that  the  English  constitutional  system  has 
been  adopted,  with  varying  measure  of  success,  by  many  states  whose 
private  law  is  derived  from  that  of  Rome,  his  exposition  fails  to  make  it 
clear.  If  he  means  to  imply  that  the  Roman  private  law  is  gaining  at  the 
expense  of  the  English  common  law  and  is  tending  to  supplant  the  latter  in 
any  state  in  which  it  has  taken  root  the  statement  is  grotesquely  untrue. 
As  to  the  argument — assuming  it  to  have  a  legitimate  place  in  a  treatise 
on  jurisprudence — that  P.  Webster  is  the  father  of  the  Constitution,  it  is  not 
too  strong  a  statement  to  say  that  the  slightest  first-hand  acquaintance  with 
the  literature  of  our  constitutional  history  would  have  rendered  it  im- 
possible for  Mr.  Taylor  to  fall  into  such  an  error.  Even  the  author's 
"good  fortune"  in  unearthing  the  "epoch-making  document"  in  which 
Webster  gave  his  views  to  the  world,  fails  to  excuse  this  infatuation. 

But  we  have  wandered  with  our  author  far  from  The  Science  of  Juris- 
prudence and  can  return  to  it  only  long  enough  to  remark  that  the  treatise 
which  shall  combine  the  historical  and  analytical  methods  in  a  real  science 
of  jurisprudence  for  English  readers  is  still  to  seek. 

Moore  on  Facts,  a  Treatise  on  Facts  or  the  Weight  and  Value  of 
Evidence.  By  Charles  C.  Moore.  Northport,  N.  Y. :  Edward  Thompson 
Company.     1908.     2  vols.     pp.  clxviii,  1612. 

The  author  designed  this  treatise  "to  facilitate  the  preparation  for  trial, 
the  argument  and  the  decision  of  questions  of  fact,  by  exhibiting  what  has 
been  said  by  United  States,  Canadian  and  English  judges  concerning  the 
causes  of  trustworthiness  and  untrustworthiness  of  evidence,  and  the  rules 
for  determining  its  probative  weight."  This  purpose,  and  more,  has  been 
admirably  accomplished.  In  the  preparation  of  this  work  the  author  under- 
took the  work  of  a  pioneer  in  a  territory  of  the  law  that  has  hitherto 
appeared  a  most  unpromising  and  uninviting  wilderness.     When  one  con- 
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siders  that  the  author  was  almost  wholly  unaided  by  the  previous  work 
of  others — Ram  on  Facts  and  Wills  on  Circumstantial  Evidence  did  little 
more  than  blaze  the  trail,  and  even  the  digest  makers  have  avoided  the 
ground — one  is  in  doubt  as  to  which  is  the  more  worthy  of  admiration,  the 
richness  of  the  harvest  or  the  long  and  patient  toil  by  which  it  was 
produced. 

These  volumes  contain  a  surprising  number  of  judicial  decisions 
hitherto  (for  the  greater  part)  practically  inaccessible  to  the  profession. 
But  the  book  is  no  mere  compilation  of  cases.  The  author  has  not  only 
done  an  immense  amount  of  original  investigation,  but  in  his  careful  de- 
ductions from  the  decisions  has  formulated  and  given  permanence  to  many 
valuable  principles.  In  fact,  it  is  not.  too  much  to  say  that  he  has  added 
to  the  existing  and  available  law  of  evidence  almost  an  entire  branch,  the 
usefulness  of  which  can  hardly  be  overestimated. 

It  may  be  true  that  in  many  jurisdictions  the  practitioner  will  experience 
difficulty  in  placing  some  of  this  matter  directly  before  a  jury,  although 
the  arguments  suggested  by  it  can  readily  be  used ;  but  in  the  large  number 
of  cases  tried  without  juries,  and  before  appellate  courts  having  jurisdic- 
tion to  review  the  facts,  the  book  itself  will  be  of  great  service  and  will 
doubtless  find  its  largest  field  of  usefulness. 

There  are  many  parts  of  the  work  deserving  particular  commendation. 
The  chapters  on  Observation  (vol.  II,  ch.  XIV)  and  Memory  (vol.  II,  ch. 
XV)  are  excellent  examples  of  true  constructive  legal  work  and  are 
scholarly  and  valuable  contributions  to  the  law.  Original  and  ingenious  and 
at  the  same  time  most  persuasive  is  the  Actor  Rule  (sec.  705  et  seq.)  as 
deduced  by  the  author  and  illustrated  by  his  large  and  varied  collection  of 
authorities.  The  discussion  throughout  the  book  covers  so  wide  a  range 
and  includes  so  remarkable  a  number  of  specific  topics  that  it  will  prove 
interesting  to  lawyers  in  almost  every  branch  of  the  profession. 

Perfect  fairness  and  a  desire  to  present  both  sides  of  every  question 
before  expressing  his  own  views  is  a  commendable  charactristic  of  the 
author's  method;  though  in  avoiding  the  habit  of  the  impulsive  doctrinaire 
he  sometimes  errs  too  much  on  the  side  of  modesty.  His  quotations  from 
the  opinions  are  often  so  numerous  as  to  render  his  text  almost  devoid  of 
individual  literary  style.  Much  of  the  quoted  matter,  while  valuable,  ought 
to  have  been  relegated  to  the  notes.  It  is  unfortunate  that  the  author's 
habitual  reverence  for  judicial  and  extra-judicial  utterance  has  so  often 
restrained  him  from  setting  forth  in  his  own  manner  the  learning  which 
by  right  of  discovery  and  conquest  he  has  made  his  own. 

The  material  is  elaborately,  even  minutely,  analyzed  and  classified,  and 
no  pains  have  been  spared  to  make  everything  in  the  book  readily  accessible 
to  the  reader. 

The  Negotiable  Instruments  Law.  By  John  J.  Crawford.  Third 
Edition.     New  York :   Baker,  Voorhis  &  Company.     1908.     pp.  xlviii,  212. 

In  its  principal  features,  this  edition  is  not  unlike  its  predecessors.1  Mr. 
Crawford,  as  the  draftsman  of  the  law,  brings  to  his  editorial  work  unusual 
qualifications.  The  statute,  reprinted,  is  that  of  New  York;  but  a  table 
has  been  appended,  showing  the  corresponding  sections  of  the  Negotiable 

'For  a  notice  of  the  Second  Edition,  see  2  Columbia  Law  Review  273. 
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Instruments  Law  in  those  States  which  have  not  followed  the  New  York 
numbering. 

In  the  matter  of  annotations,  the  book  shows  a  considerable  growth. 
During  the  first  four  years  after  the  enactment  of  the  statute,  only  about  a 
half-dozen  cases  were  reported  as  arising  under  it.  In  the  preface  to  his 
second  edition,  the  draftsman  pointed  to  this  fact  as  demonstrating  "that 
the  practical  working  of  the  law  has  been  satisfactory."  Alas  for  the 
demonstration !  During  the  next  six  years,  the  statute  was  applied  and 
construed  in  more  than  two  hundred  cases.  And,  worse  yet,  the  courts  in 
different  States  have  disagreed,  at  times,  in  their  interpretation  of  its 
language. 

Whether  this  unsatisfactory  state  of  things  is  due  to  defects  in  statutory 
expression,  or  to  errors  of  judges,  or  is  necessarily  attendant  upon  an  experi- 
ment in  codification,  we  shall  not  attempt  to  discuss,  much  less  to  decide, 
at  the  present  time.  We  cannot  help  noting  the  fact,  and  confessing  to 
some  measure  of  despondency  as  we  face  the  future  of  this  statute:  a 
statute  which  has  been  enacted  by  nearly  forty  jurisdictions,  in  the  high 
hope  of  making  this  branch  of  commercial  law  uniform  throughout  the 
United  States. 

A  comparison  of  the  notes  in  this  volume  with  those  in  other  com- 
mentaries on  the  Negotiable  Instruments  Law,  shows  that  some  cases  under 
it  have  escaped  Mr.  Crawford's  attention ;  although  very  few  of  an  im- 
portant character  have  been  omitted.  The  value  of  the  notes  would  be  much 
enhanced  by  the  additional  citation  of  unofficial  reports,  and  by  giving  the 
year  of  each  decision. 

Effects  of  War  on  Property.  By  Alma  Latifl  London:  The  Mac- 
millan  Co.     1909.     pp.  vii.    155. 

Besides  two  essays  on  the  pros  and  cons  of  the  immunity  of  private 
property  of  enemies  at  sea  as  seen  from  the  point  of  view  of  British  in- 
terests, the  volume  contains  four  essays  on  the  law  governing  :  Property 
of  Enemies  and  Neutrals  on  Land,  Effects  of  Conquest  on  Property,  Prop- 
erty of  Enemies  and  Neutrals  at  Sea,  and  Exceptions  to  the  Rule  of  Cap- 
ture of  Property  at  Sea,  respectively.  Of  the  two  essays  on  the  immunity 
of  "enemy"  property  at  sea,  one  is  written  by  Professor  Westlake,  who 
undertakes  to  supplement  the  reasons  advanced  by  Mr.  Latifi  against  the 
proposal.  Mr.  Westlake  urges  that  in  passing  judgment  upon  the  argu- 
ments made  in  support  of  "this  topsy-turvey  policy"  there  is  one  funda- 
mental principle  underlying  all  warlike  operations  by  land  or  sea  which 
must  not  be  overlooked,  viz.,  "that  what  is  struck  at  primarily  is  not  the 
enemy's  property,  but  the  enemy's  trade,"  and  that  in  so  far  as  an  enemy 
on  land  can  "prevent  trade  which  might  create  resources"  for  his  opponent, 
"he  is  not  deterred  from  doing  so  by  the  knowledge  that  his  measures 
cause  damage  to  individuals."  Mr.  Latifi  examines  the  various  aspects  of 
the  proposal  very  exhaustively  from  the  point  of  British  policy,  and  con- 
cludes that  to  accept  "the  change  would  mark  the  sunset  of  England's 
greatness,  and  her  fall  from  her  high  place  amongst  the  nations  of  the 
earth." 
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Whether  Article  49  of  The  Hague  rules,  which  permits  in  cases  of 
military  necessity  the  levy  of  contributions  in  addition  to  the  usual  taxes,  has 
the  effect  of  denying  the  right  of  a  wealthy  Invading  Power  to  exact  con- 
tributions while  permitting  a  poor  Occupying  Power  to  levy  them  is  an- 
swered by  the  author  in  the  affirmative,  on  the  ground  that  to  deny  the 
right  of  a  poor  nation  "to  make  war  live  on  war"  would  be  to  condemn 
countries  like  Montenegro  to  certain  failure  in  a  war  against  any  one  of 
their  neighbors."  As  regards  the  levy  of  contributions  by  a  naval  force 
upon  undefended  localities,  he  sees  no  objection  to  it,  if  conducted  within 
the  general  limitation  of  military  necessity;  he  thereby  escapes  the  charge 
of  insularity  made  against  Hall  and  other  British  writers  who  contend 
for  the  contrary  rule.  Mr.  Latifi,  at  another  point,  shows  a  gratifyingly 
impartial  mind,  in  respect  to  British  action,  when  he  characterizes  the 
seizure  in  1907  by  Denmark  of  the  debts  due  British  subjects  "as  a  case, 
not  of  confiscation,  but  of  retorsion,  justified  by  the  gravest  provocation  to 
an  unoffending  nation."  He  denies  that  either  reason  or  recent  practice 
justify  the  conclusion  that  an  enemy  has  the  right  to  seize  as  an  ordinary 
measure  of  war  the  property  within  his  territory  belonging  to  the  subjects 
of  his  opponent.  Indeed,  in  no  state  to-day  do  such  proprietary  rights  exist 
contingent  upon  the  mere  fact  of  war,  but  it  is  only  as  an  act  of  retorsion 
for  injury  done  that  "war  gives  the  right  to  confiscate  the  property  of  an 
enemy." 

The  failure  to  make  use  of  the  large  body  of  precedents  collected  by 
Mr.  Moore  in  his  International  Arbitrations  and  his  International  Law. 
Digest,  and  the  omission,  apparently,  to  examine  at  first  hand  the  cases 
growing  out  of  the  Spanish-American  and  Russo-Japanese  wars,  blemishes 
an  otherwise  valuable  series  of  studies  on  the  effects  of  war  on  property. 
The  book  is  also  defective  as  a  law  manual  through  the  omission  to  give  a 
table  of  the  cases  discussed  and  cited. 

The  Law  of  Bailments  and  Carriers.  By  Philip  T.  Van  Zile.  2nd 
ed.    Chicago :  Callaghan  &  Co.     1908.    pp.  Ixiii,  865. 

A  second  edition  of  this  work  shows  that  it  has  won  for  itself  a  place 
on  the  shelves  of  practitioners  who  wish  to  have  at  hand  a  volume  treating 
concisely  of  the  varied  applications  of  the  law  of  bailments.  The  first 
edition,  published  in  1901,  was  reviewed  in  3  Columbia  Law  Review,  218. 
The  new  edition  preserves  the  merits  that  were  at  that  time  attributed  to 
the  old,  but  the  author  has  made  no  changes  either  in  the  subject  matter 
or  his  method  of  treatment  which  remedy  the  defects  then  pointed  out. 
Except  that  the  citation  of  authorities  and  the  statements  of  many  of  the 
recent  developments  of  the  law  have  been  brought  down  to  date  with  pains- 
taking accuracy,  the  work  stands  substantially  as  when  first  issued.  The 
author  approaches  the  law  of  carriers,  to  which  he  devotes  one  half  of  his 
space,  from  the  standpoint  of  the  bailment  relation  and  does  not  treat, 
to  any  great  extent,  of  the  results  flowing  from  that  relation.  It  was  less 
surprising  eight  years  ago  than  now  that  the  author  should  fail  to  treat 
many  of  the  important  aspects  of  the  law  of  carriers  as  but  applications 
of  characteristic  principles  of  the  wider  law  of  public  callings.  It  seems 
that  the  rapid  development  of  public  and  legal  interest  in  the  problems  of 
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this  body  of  law  during  these  years  might  well  have  led  the  author  in  this 
new  edition  to  have  abandoned  his  earlier  plan  to  the  extent  of  dealing 
more  adequately  with  this  branch  of  the  subject. 
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CARRIERS. 

The  question  so  long  debated,  whether  there  is  a  body  of 
Federal  common  law,  is  neither  complex  nor  difficult.  It  is 
answered  in  the  negative  by  an  express  provision  of  the  Consti- 
tution (Article  VI,  Par.  2)  and  by  long  judicial  and  political  his- 
tory. Still  the  question  continues,  and  the  demand  for  common 
law  standards  in  Federal  jurisdictions  increases,  until  the  reversal 
of  established  doctrines  seems  near. 

What  is  the  explanation  of  this  remarkable  history? 

It  is  said  that  no  question  is  settled  until  it  is  settled  rightly, — 
but  the  question  of  Federal  common  law  is  a  technical  question, 
without  moral  quality.  It  would  be  sufficient  perhaps,  for  pur- 
poses of  legal  administration,  if  the  question  were  finally  deter- 
mined either  way,  but  apparently  not  so.  We  have  here  a  new 
phenomenon. — a  question  which  will  not  rest  until  settled  wrongly. 

Such  a  situation  would  be  comprehensible,  if  the  establishment 
of  a  body  of  Federal  common  law  would  enlarge  the  powers  of 
Congress  or  extend  Federal  jurisdiction.  It  is  of  the  nature  of 
power  to  seek  extension,  and  there  are  many  who  would  willingly 
see  the  authority  of  the  Federal  government  enlarged.  It  is  clear, 
however,  that  establishment  of  Federal  common  law  would  not 
have  this  effect,  and  is  not  sought  for  this  purpose.  The  powers 
of  the  Federal  government  are  enumerated  by  the  Constitution. 
To  these  powers  common  law  could  add  nothing,  for  it  could 
exist  under  Federal  authority  only  to  the  extent  of  that  authority. 

The  question,  then,  is  whether  the  common  law  is  to  be  ac- 
cepted by  the  courts  as  a  substitute  for  Federal  legislation  in 
cases  where  Congress  could  have  acted,  but  where  in  fact  there 
is  no  Federal  statute.  In  this  aspect  the  question  is  not  of  great 
importance,  for  Congress  can  supply  the  needed  remedy  at  any 
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time.  There  is,  however,  another  aspect  in  which  the  question 
has  considerable  significance. 

By  the  adoption  of  the  Constitution,  State  laws  upon  many 
subjects  were  superseded  by  Federal  jurisdictions  which'  it  was 
impossible  for  Congress  at  once  to  exercise.  In  respect  to  these 
matters,  State  law  being  abrogated,  without  the  adoption  of  Federal 
statutes  in  its  place,  the  question  was  of  instant  importance 
whether  the  lack  of  Federal  legislation  could  not  be  supplied  by 
common  law  rules.  This  very  real  emergency  Congress  at  once 
set  out  to  meet, — not,  as  would  have  been  possible,  by  adoption 
of  the  common  law  to  the  extent  of  its  constitutional  authority, 
but  by  specific  exercise  of  its  powers.  This  course  of  legisla- 
tion has  been  followed,  so  that  every  jurisdiction  finds  its  govern- 
ing rule  in  the  legislation  of  Congress. 

Still,  the  demand  for  a  Federal  common  law  persists,  and  as 
an  unwritten  law  cannot  supersede  a  statute,  it  is  clear  that  it 
could  be  adopted  only  for  operation  in  fields  which  Congress 
has  not  yet  occupied.  The  necessary  explanation,  then,  suggests 
itself,  that  as  in  the  beginning  the  subjects  upon  which  a  Federal 
common  law  could  act  were  those  which  had  so  recently  been 
withdrawn  from  the  power  of  the  States,  so  now  the  only  field 
for  such  a  body  of  law  must  represent  recent  extensions  of 
Federal  power,  new  forms  of  centralization  not  yet  fully  recog- 
nized, the  last  development  of  judicial  theories,  or  the  mere 
weight  of  executive  power, — in  any  event,  advances  of  authority 
which  are  incomplete  because  not  taken  up  by  Congress. 

It  is  this  relationship  between  theories  of  a  national  common 
law  and  constitutional  limitations  upon  the  Federal  government, 
which  lends  to  the  history  of  these  theories  their  chief  interest. 

The  Federal  government  was  created  by  an  express  written 
enactment  of  the  sovereign  power.  This  fundamental  law,  so 
framed,  granted  certain  specified  powers  to  Congress,  and  the 
whole  body  of  Federal  law  is  embraced  in  the  original  written 
enactment  and  the  laws  which  Congress  has  adopted.  All  Federal 
law  may,  therefore,  be  termed  statutory.  This  is  the  express 
provision  of  the  second  paragraph  of  Article  VI  of  the  Constitu- 
tion, which  enacts  that 

"This  Constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the  United  States,  shall  be 
the  supreme  law  of  the  land." 
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There  were  treaties  in  existence  whose  binding  effect  on  the 
new  government  was  thus  recognized.  By  another  provision  all 
existing  debts  and  engagements  of  the  Confederation  were  con- 
tinued. Xo  body  of  existing  law  was  so  adopted — could  not 
have  been  adopted,  for  had  the  common  law  been  established  by 
the  Constitution,  it  could  not  have  been  altered  by  Congress. 

The  Constitution  could  have  provided  that  within  the  fields 
over  which  Congress  was  given  power  to  legislate  the  common 
law  should  be  in  force  until  superseded  by  Federal  statute.  Such 
a  provision  would  have  displaced  State  laws  on  many  subjects 
which  the  States  can  best  control,  and  for  the  local  self-govern- 
ment which  Judge  Cooley  said  "is  part  of  the  very  nature  of  the 
race  to  which  we  belong"1  would  have  substituted  an  untried  and 
comprehensive  centralization.  This  would  have  been  far  from 
the  purpose  of  the  Constitution  and  no  such  provision  was  made. 
Advocates  of  Federal  common  law  theories  are  therefore  com- 
pelled to  face  the  alternatives,  either  that  the  common  law  is  part 
of  the  Constitution  itself,  unalterable  by  statute,  or  on  the  other 
hand  that  it  was  not  adopted  by  the  Constitution  at  all.  Between 
these  two  horns,  hesitation  is  impossible.  The  Constitution  did 
not  adopt  the  common  law. 

From  very  early  days  there  has.  however,  been  a  fear, — some- 
times well  founded, — lest  in  the  administration  of  government  it 
be  discovered  that  Congressional  legislation  may  have  failed  to 
cover  some  important  subject.  To  guard  against  such  omissions  or 
deficiencies,  many  efforts  have  been  made  to  establish  the  exist- 
ence of  a  body  of  Federal  common  law, — in  other  words,  to  show 
that  within  the  field  over  which  Congress  has  constitutional  power 
to  legislate,  the  rules  of  the  common  law,  unless  repealed,  have 
authority  equal  to  a  Federal  statute,  although  not  expressly 
adopted  by   Congress. 

The  first  discussion  of  this  subject  appears  to  have  arisen  in 
1793  over  breaches  of  neutrality  during  the  excitement  aroused  by 
the  proceedings  of  Citizen  Genet.  Congress  had  not  at  that 
time  adopted  any  law  which  covered  such  cases.  Necessity  de- 
manded that  the  commission  of  hostile  acts  under  the  American 
flag  be  stopped,  and  through  this  influence  even  Jefferson  wras 
led  to  support  a  theory  of  Federal  common  law.  The  treaty 
with  England,  he  said,  established  peace  between  the  two  nations ; 
this  treaty  is  the  law  of  the  land,  and  one  who  violates  law  may 

JNote  to  Story  on  the  Constitution,  Sec.  280. 
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be  punished  by  common  law  sanctions.2       Mr.  Justice  Iredell  en- 
tertained similar  views,3  as  did  many  others.4 

The  subject  of  neutrality  being  promptly  covered  by  statute,5 
the  question  soon  passed  from  public  view,  only,  however,  to  pres- 
ent another  phase  in  the  case  of  the  United  States  v.  Worrall* 
This  was  an  indictment  for  an  attempt  to  bribe  a  Federal  officer. 
No  such  public  interests  were  involved  as  were  presented  by 
breaches  of  international  neutrality,  and  Judge  Chase  decided 
against  the  common  law  theory.  The  case  was  of  great  political 
as  well  as  constitutional  importance.  One  of  its  fruits, — a 
strangely  undemocratic  application  of  its  doctrine, — was  the 
Sedition  Act,  which  Congress  passed  soon  after.  Judge  Chase's 
opinion — developed  by  Professor  Tucker  in  an  essay  of  which  it 
is  said  that  "he  exhausted  all  the  diversities,  anomalies  and  anti- 
nomies that  can  be  brought  into  any  relation  to  the  subject" — 
served  as  a  text  for  the  instructions  of  the  General  Assembly  of 
Virginia  to  the  Senators  of  that  State  in  Congress,  January  n, 
i8oo.T 

2Letter  to  Monroe,  July  14,  1793 ;  letter  to  Gouverneur  Morris,  August 
16,  1793. 

3Life  and  Letters,  Vol.  II,  p.  410,  561. 

4Henfield's  Case.  Wharton's  State  Trials,  49.  See  "Dissertation  on  the 
Nature  and  Extent  of  the  Courts  of  the  United  States,"  by  Peter  S.  Du 
Ponceau  ( Phila.  1824)  and  review  of  this  work  in  21  No.  Am.  Rev.  104, 
129. 

5Act  of  Congress  June  5,  1794,   1   Stat.  L.  381. 

"(1798)  2  Dallas  384. 

T"The  General  Assembly  of  Virginia  would  consider  itself  unfaithful 
to  the  trusts  reposed  in  it,  were  it  to  remain  silent,  whilst  a  doctrine  has 
been  publicly  advanced,  novel  in  its  principle,  and  tremendous  in  its  con- 
sequences :  That  the  common  law  of  England  is  in  force  under  the  govern- 
ment of  the  United  States!  It  is  not  at  this  time  proposed  to  expose  at 
large  the  monstrous  pretensions  resulting  from  the  adoption  of  this  prin- 
ciple. It  ought  never,  however,  to  be  forgotten,  and  can  never  be  too  often 
repeated,  that  it  opens  a  new  tribunal  for  the  trial  of  crimes  never  con- 
templated by  the  federal  compact.  It  opens  a  new  code  of  sanguinary 
criminal  law,  both  obsolete  and  unknown,  and  either  wholly  rejected  or 
essentially  modified  in  almost  all  its  parts  by  state  institutions.  It  arrests 
or  supersedes  state  jurisdiction,  and  innovates  upon  state  laws.  It  sub- 
jects the  citizen  to  punishment  according  to  the  judiciary  will,  when  he  is 
left  in  ignorance  of  what  this  law  enjoins  as  a  duty,  or  prohibits  as  a 
crime.  It  assumes  a  range  of  jurisdiction  for  the  federal  courts,  which 
defies  limitation  or  definition.  In  short,  it  is  believed  that  the  advocates 
for  the  principle  would  themselves  be  lost  in  an  attempt  to  apply  it  to  the 
existing  institutions  of  federal  and  state  courts,  by  separating  with  precision 
their  judiciary  rights,  and  thus  preventing  the  constant  and  mischievous 
interference  of  rival  jurisdiction.     *     *     * 

"Deeply  impressed  with  these  opinions,  the  General  Assembly  of  Virginia 
instructs  the  senators  and  requests  the  representatives  from  this  state  in 
Congress,  to  use  their  best  efforts —    *     *     * 
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As  the  Sedition  law  was  the  result  of  an  effort  by  Congress,  in 
the  absence  of  Federal  common  law,  to  fill  its  place  by  statute,  so 
when  the  act  proved  so  unpopular  as  to  threaten  overthrow  of  the 
political  party  which  brought  it  forward,  a  strong  effort  was  made 
to  represent  the  offensive  statute  as  a  mitigation  of  crimes  pre- 
viously subject  to  common  law  punishment.  The  Sedition  law, 
it  was  argued,  "makes  nothing  penal  that  was  not  penal  before ; 
gives  no  new  powers  to  the  courts,  but  is  merely  declaratory  of 
the  common  law ;  libels  against  the  government  are  offences  aris- 
ing under  the  Constitution  (Sec.  2,  Art.  Ill)  and  consequently 
punishable  at  common  law  by  the  courts  of  the  United  States."8 
Whatever  view  might  at  the  present  time  be  taken  of  the  law, 
there  is  little  doubt,  notwithstanding  the  argument  of  Mr.  Justice 
Story9  in  its  favor,  that  a  hundred  years  ago  its  unconstitu- 
tionality was  practically  determined.  "A  vote  against  any  as- 
sumed power,"  said  Nathaniel  Macon,  "does  nothing.  The  only 
case  which  I  know,  that  was  settled  in  the  negative  was  the 
Sedition  law."10 

The  Worrall6  Case  then,  like  the  Dred  Scott11  Case,  the  Legal 
Tender  Cases,12  the  Northern  Securities  Case,13  and  other  decisions 
bearing  upon  political  issues,  occupies  by  reason  of  this  connection 
a  prominent  place  in  national  history.  Its  doctrine  has  been  fol- 
lowed in  all  other  decisions  upon  the  subject.  But,  notwithstand- 
ing this  judicial  approval,  the  significance  of  the  decision  and  the 
controlling  effect  which  belongs  to  the  case  when  rightly  under- 
stood comes  principally  from  the  discussion  which  has  centered 
upon    the    subject,    and    the    favorable    judgment    which    his- 

"To  oppose  the  passing  of  any  law  founded  on,  or  recognizing  the  prin- 
ciple lately  advanced,  'that  the  common  law  of  England  is  in  force  under 
the  government  of  the  United  States ;'  excepting  from  such  opposition  such 
particular  parts  of  the  common  law  as  may  have  a  sanction  from  the  Con- 
stitution, so  far  as  they  are  necessarily  comprehended  in  the  technical 
phrases  which  express  the  powers  delegated  to  the  government; — and 
excepting  also  such  other  parts  thereof  as  may  be  adopted  by  Congress,  as 
necessary  and  proper  for  carrying  into  execution  the  powers  expressly 
delegated." 

8See  speech  of  Senator  Mahlon  Dickerson  of  New  Jersey,  Jan.  19,  1821, 
Annals  i6thCong.  2nd  Sess.  191. 

9Story  on  Constitution,  Sec.  1294. 

10Cong.  Deb.  Vol.  IV,  Part  I,  106,  Jan.  22,  1828;  Speech  of  Philip 
P.  Barbour,  Feb.  26,  1828,  ibid,  Part  II,   1645. 

"Dred  Scott  v.  Sanford  (1856)    19  How.  393. 

"(1870)   12  Wall.  257. 

"Northern  Securities  Co.  v.  United  States  (1904)   193  U.  S.  197. 
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tory  has  pronounced  upon  it.14  Even  advocates  of  Federal  com- 
mon law  theories  are  obliged  to  admit  "that  there  is  no  longer 
any  doubt  that  the  Federal  courts  have  no  common  law  criminal 
jurisdiction,  their  criminal  jurisdiction  being  confined  to  such 
offences  as  are  defined  and  punishable  under  acts  of  Congress."15 

So  far  as  concerns  the  subject  of  common  law,  there  is  no 
constitutional  provision  distinguishing  between  civil  and  criminal 
cases,  and  in  Wheaton  v.  Peters10  the  Worrall6  rule  was  therefore 
applied  in  a  civil  case.  "It  is  clear,"  the  Court  said,  "there  can 
be  no  common  law  of  the  United  States.  The  Federal  government 
is  composed  of  twenty-four  sovereign  and  independent  States  ;  each 
of  which  may  have  its  local  usages,  customs  and  common  law. 
There  is  no  principle  which  pervades  the  Union,  and  has  the  au- 
thority of  law,  that  is  not  embodied  in  the  Constitution  or  laws 
of  the  Union.  The  common  law  could  be  made  a  part  of  our 
Federal  system  only  by  legislative  adoption."  To  this  opinion  the 
Court  in  Kendall  v.  United  States17  added  the  statement  that  "The 
common  law  has  not  been  adopted  by  the  United  States  as  a  sys- 
tem in  the  States  generally,  as  has  been  done  with  respect  to  this 
District." 

There  have  been  many  efforts  to  restrict  or  countervail  the 
effect  of  these  decisions,18  but  without  success.19  In  the  presiden- 
tial campaign  of  1904,  the  subject  became  an  issue  between  candi- 
dates of  the  two  great  parties  and  was  widely  debated.20 

The  most  important  connection  in  which  the  subject  has  re- 
cently arisen  is  in  the  case  of  interstate  carriers  by  land.      Whence 

"See  Report  of  Committee  on  Matthew  Lyon's  Fine,  Jan.  12,  1833,  Cong. 
Deb.  Vol.  LX,  Part  1,  1010,  1654.  Cong.  Globe  26th  Cong.  1st  Sess.  411, 
June  1840.  Debate  in  House  of  Representatives,  January,  1807,  Annals 
9th  Cong.  2nd  Sess.  247,  May  1809,  Annals  nth  Cong.,  Part  1,  75,  119, 
12th  Cong.    1st   Sess.   346. 

15"Federal  Common  Law,"  by  Mr.  Hunsdon  Cary,  10  Va.  Law  Reg. 
475,  478. 

19(i834)  8  Pet.  591. 

"(1834)  12  Pet.  524.  Virginia  Report  of  1799-1800.  Speech  of  James 
Johnson  of  Virginia,  H.  of  R.  Feb.  1819,  15th  Cong.  2nd  Sess.  Vol.  II, 
1244. 

18"Is  there  a  Federal  Common  Law?",  by  Mr.  Blewett  Lee,  2  North- 
western Law  Rev.  200.  "Is  there  a  Common  Law  of  the  United  States?", 
by  Mr.  Rufus  King,  24  Am.  Law  Rev.  322.  "Is  there  a  Federal  Common 
Law?",  by  Mr.  Wm.  H.  Russell,  52  Alb,  L.  J.  247. 

"See  opinion  of  Judge  Kinne  in  Gatton  v.  Chicago  etc.  Railway  Co. 
(1895)  95  Iowa  112;  opinion  of  Judge  Grosscup  in  Swift  v.  Philadelphia 
etc.  Ry.  Co.  (1893)   58  Fed.  858,  (1894)  64  Fed.  59. 

S0See  Article  on  "Federal  Common  Law,"  by  Mr.  Hunsdon  Cary,  10  Va. 
L.  Reg.  475. 
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comes  their  duty  to  receive,  carry  and  deliver  ?  What  law  secures 
the  right  of  the  shipper  to  have  his  goods  carried  upon  reasonable 
terms  ? 

These  questions  are  involved  at  the  present  time  in  no  small 
difficulty,  notwithstanding  that  the  principles  which  should  control 
the  answer  are  fundamental  and  long  established.  The  difficulty 
indeed  is  of  very  recent  origin,  arising  solely  from  a  current  misap- 
prehension of  the  nature  of  the  Federal  power  over  interstate  car- 
riers, and  from  the  effort  to  found  solely  upon  the  basis  of  the 
commerce  clause  of  the  Constitution,  powers  which  are  in  fact  a 
development,  arising  from  the  application  of  the  commerce  clause 
to  the  enforcement  of  other  constitutional  provisions. 

It  has  long  been  unquestioned  law  that  the  States  cannot  con- 
trol commerce  in  respect  to  matters  which  are  of  national  interest, 
or  which  admit  of  one  uniform  system,  or  plan  of  regulation.  Upon 
the  subject  of  interstate  commerce,  it  is  sometimes  said,  the  States 
cannot  act  at  all.  There  are,  indeed,  many  local  regulations  which 
are  within  State  power,  and  which  appear  to  be  essentially  com- 
mercial in  character  and  purpose,  but  under  existing  theories  the 
power  to  make  such  regulations  is  not  regarded  as  commercial  in 
origin.  When  it  is  said  that  in  local  matters  the  States  may  act 
until  superseded  by  Congress,  it  is  intended  to  say  that  the  States, 
in  the  exercise  of  other  powers,  are  not  prohibited  from  the  use 
of  all  means  which  might  be  employed  by  Congress  in  effectuation 
of  its  general  commercial  power.  This  doctrine  which  developed 
from  the  long  debate  over  Gibbons  v.  Ogden21  and  Willson  v.  The 
Black  Bird  Creek  Marsh  Co.22  was  announced  in  Cooley  v.  Port 
Wardens  2Z  decided  in  185 1,  has  since  that  time  been  consistently 
followed,  and  "may  be  considered  as  expressing  the  final  judgment 
of  the  court."24 

A  great  system  of  law  has  been  built  upon  the  foundation  of 
these  decisions,  defining  the  rights  and  powers  of  the  States  and 
the  National  government  and  their  relations  to  each  other.  De- 
cisions of  Federal  and  State  courts  for  sixty  years  have  made  this 
system  part  of  the  organization  of  government,  of  methods  of 
taxation  and  administration.  The  industry  of  the  country  has 
developed  in  forms  which  such  a  system  has  made  possible.    Funda- 

"(1824)  9  Wheat.  1. 

22  (1829)  2  Pet.  245. 

^(iSsi)  12  How.  31c. 

^Mobile  v.  Kimball   (188c)   102  U.  S.  691.  702. 
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mental  change  in  this  body  of  law  is  not  now  either  desirable  noi 
probably  possible. 

The  rule,  then,  of  Cooley  v.  Port  Wardens,  excluding  from  State 
jurisdiction  all  elements  of  interstate  commerce  which  extend  to 
and  affect  other  States  and  admit  of  uniform  regulation,  must  be 
regarded  as  finally  established. 

Now,  the  duty  of  interstate  carriers  to  receive  goods  or  pas- 
sengers for  transportation  to  other  States,  to  exercise  care  in  car- 
riage, to  deliver  freight  to  the  consignee,  and  the  right  to  demand 
reasonable  compensation,  are  of  more  than  local  importance.  Rights 
and  duties  are  not  local  which  do  not  terminate  at  State  lines,  but 
follow  the  carrier  into  other  jurisdictions  until  performance  of  the 
imposed  duty  is  complete.  These  subjects  are  therefore  be- 
yond State  jurisdiction  and  not  subject  to  State  statute  or  State 
common  law.  On  the  other  hand,  until  the  passage  of  the  Inter- 
state Commerce  Act  in  1887  there  was  no  attempt  on  the  part  of 
Congress  to  deal  with  the  subject,  and  even  now  Federal  legisla- 
tion relates  to  but  a  part  of  the  field  and  is  incomplete  even  in  the 
part  which  it  touches.  Is  it  not  necessary  at  this  point  to 
admit  the  existence  of  a  Federal  common  law  ?  This  was  the  view 
of  Judge  Oliver  P.  Shiras  in  the  case  of  Murray  v.  Chicago  &  N. 
W.  Ry.  Co.,25  decided  in  1894.     He  said : 

"If  the  theory  contended  for  by  the  defendant  company  be  cor- 
rect, then  from  the  foundation  of  the  government  up  to  April  4, 
1887,  when  the  interstate  commerce  act  took  effect,  it  was  open  to 
all  the  common  carriers  engaged  in  foreign  or  interstate  commerce 
to  act  as  they  pleased  in  regard  to  accepting  or  refusing  freights, 
in  regard  to  the  prices  they  might  charge,  in  regard  to  the  care 
they  should  exercise,  and  the  speed  with  which  they  should  trans- 
port and  deliver  the  property  placed  in  their  charge.  What  more 
disastrous  restraint  upon  the  true  freedom  of  foreign  and  inter- 
state commerce  could  be  devised  than  the  adoption  of  the  doctrine 
that  the  inaction  of  Congress  left  the  carriers  engaged  therein  en- 
tirely free  to  accept  and  transport  the  property  of  one  man  or 
corporation,  and  to  refuse  to  accept  the  like  property  of  another,  or 
to  transport  the  products  of  one  locality,  and  to  refuse  to  transport 
those  of  another ;  to  charge  an  onerous  toll  upon  the  property  of 
one,  and  to  carry  that  of  his  neighbour  for  nothing?  Can  it  be 
possible  that  the  transcontinental  railways  and  other  federal  cor- 
porations engaged  in  foreign  and  interstate  commerce,  in  the  ab- 
sence of  congressional  legislation,  were  not  under  any  legal  re- 
straints, and  that  the  citizen,  in  his  dealings  with  them,  was  with- 

20  (1894)  62  Fed.  24,  at  37. 
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out  legal  remedy  or  protection  ?  In  the  absence  of  congressional 
legislation,  what  law  could  be  applied  to  them,  *  *  *  except 
the  principles  of  the  common  law  or  the  law  maritime  ?  I  cannot 
yield  assent  to  the  broad  proposition  that,  as  to  those  subjects  over 
which  congress  is  given  exclusive  legislative  control,  there  is  no 
law  in  existence  if  congress  has  not  expressly  legislated  in  regard 
thereto." 

Here  then  is  frankly  the  old  argument  ab  inconvenienti.  A  field 
of  Federal  jurisdiction  has  been  discovered,  unoccupied  for  a 
century  by  any  Federal  statute,  and  yet  from  it  all  State  law  has 
been  excluded.  The  situation  was  precisely  that  which  had  con- 
fronted the  courts  a  hundred  years  before  in  the  time  of  Citizen 
Genet,  and  Judge  Shiras'  decision  repeated  the  doctrines  which 
were  first  announced  by  Air.  Justice  Iredell — of  the  authority,  in 
the  absence  of  Federal  statute,  of  a  Federal  common  law.  This 
conclusion  Judge  Shiras  supported  by  reference  to  the  provision 
of  the  Constitution  that : 

"The  judicial  power  shall  extend  to  all  cases  in  law  and  equity, 
arising  under  this  Constitution,  the  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made,  under  their  authority;  to 
all  cases  affecting  ambassadors,  other  public  ministers  and  consuls ; 
to  all  cases  of  admiralty  and  maritime  jurisdiction;  to  controversies 
to  which  the  United  States  shall  be  a  party ;  to  controversies  be- 
tween two  or  more  States ;  between  a  State  and  a  citizen  of  an- 
other State ;  between  citizens  of  different  States ;  between  citizens 
of  the  same  State  claiming  lands  under  grants  of  different  States ; 
and  between  a  State,  or  the  citizens  thereof,  and  foreign  States, 
citizens  or  subjects."26 

Upon  this  provision  Judge  Shiras  said  :27 

"In  this  section  we  have  a  clear  recognition  of  the  existence  of 
the  several  systems  of  law,  equity,  and  admiralty.  The  section 
does  not  create  these  systems,  but  recognizing  their  existence,  it 
declares  the  extent  of  federal  jurisdiction  in  regard  thereto.  *  *  * 
The  constitution  does  not  create  a  system  of  maritime  law,  nor  does 
it  enact  that  the  system,  as  prevailing  in  England  or  Europe,  shall 
become  the  law  of  the  United  States ;  but,  recognizing  the  fact  that 
the  law  maritime  was  then  in  force  in  the  colonies,  it  confers  the 
jurisdiction  upon  the  federal  courts.  The  same  is  true  of  the 
equitable  jurisdiction.  *  *  *  Is  it  not  clear  that  the  same  is 
true  in  regard  to  the  common  law  ? 

The  argument  was  not  new;  it  was  answered  by  Mr.  Madison 
in  the  famous  Virginia  Report  of  1799.       Many  times  since  then 

"Art.  Ill,  Sec.  II,  Par.  1. 
"At  p.  28. 
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it  has  reappeared  and  again  been  laid,  until  in  Judge  Shiras's 
opinion  it  has  found  its  most  persuasive  form.  Its  defect  is  in 
the  failure  to  distinguish  between  legislative  powers  of  Congress 
and  the  judicial  powers  of  the  courts,  a  confusion  noticeable  some- 
times also  in  Congress.  It  was  upon  the  basis  of  this  wide 
judicial  power  that  Senator  Sherman  introduced  into  Congress  a 
bill — subsequently  abandoned — to  prohibit  combinations  tending  to 
prevent  free  commercial  competition  between  citizens  of  different 
States,  etc.      He  said  : 

"This  jurisdiction  embraces  the  whole  field  of  the  common  law 
and  of  commercial  law,  especially  of  the  law  of  contracts,  in  all 
cases  where  the  United  States  is  a  party  and  in  all  cases  between 
citizens  of  different  States.  The  jurisdiction  is  as  broad  as  the 
earth,  except  only  it  does  not  extend  to  controversies  within  a  State 
between  citizens  of  a  State."28 

The  answer  to  this  argument  was  that  the  legislative  jurisdic- 
tion of  Congress  is  not  measured  by  the  judicial  jurisdiction  of  the 
courts.  Federal  courts  enforce  State  law,  and  the  law  of  foreign 
nations,  in  fields  beyond  congressional  control.  Whatever  may 
be  the  extent  of,  and  limitations  upon,  the  authority  of  the  courts, 
the  power  of  Congress  is  not  "as  broad  as  the  earth." 

What,  then,  is  the  solution  of  the  difficulties  which  confronted 
Judge  Shiras?  Is  it  true,  as  apparently  was  argued  in  that  case, 
that  up  to  April,  1887,  "all  the  foreign  and  interstate  commerce  of 
the  country  was  without  the  pale  of  law,  and  that  there  were  no 
legal  rules  or  principles  which  governed  or  controlled  the  relations 
between  shippers  or  carriers  engaged  in  that  business"? 

On  the  one  hand,  there  is  no  Federal  common  law.  Such  a 
body  of  law  may  be  established  in  the  future,  but  this  is  certain 
— it  offers  no  explanation  of  the  facts  of  history. 

On  the  other  hand,  if  Federal  power  over  interstate  carriers 
by  land  is  the  same  in  origin  as  its  power  over  navigation,  the 
subject  in  all  general  aspects  is  entirely  withdrawn  from  the  opera- 
tion of  State  law,  and  if  not  controlled  by  Federal  law  is  subject  to 
no  law  at  all.  This  is  the  doctrine  of  Cooley  v.  Port  Wardetis,23 
the  unquestioned  law  of  the  nation  for  nearly  sixty  years,  the 
"final  judgment"  of  the  Supreme  Court,  adhered  to  in  every  sub- 
sequent decision.  The  dilemma  cannot  be  explained  by  any 
theory  which  disregards  the  controlling  force  of  this  case. 

ffl2i  Cong.  Rec.  2460. 
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The  fact  is  that  from  the  beginning  of  our  government  to  the 
present  time,  State  law  has  controlled  interstate  carriers  in  the 
relations  now  considered. 

The  duty  to  receive,  carry  and  deliver,  for  example,  did  not 
come  from  any  Federal  law,  before  the  passage  of  the  Interstate 
Commerce  Act29;  and  it  did  come  from  State  law.30  Federal 
authority  in  this  field  has  been  hesitatingly  exercised,  and  directed 
only  to  the  correction  of  specific  evils.  Statutes  enacted  for  these 
purposes  have  altered  the  existing  body  of  law  in  certain  particu- 
lars, but  no  further.  In  all  other  respects  carriers  are  still  subject 
to  State  law.  The  obligation  to  furnish  ordinary  freight  cars, 
for  example,  comes  from  Federal  statute,  but  the  duty  to  furnish 
refrigerator  cars,  if  it  exist,  arises  from  State  law.31  So,  although 
a  State  may  not  regulate  interstate  freight  rates,  it  may  in  some 
respects  determine  the  service  which  shall  be  rendered  for  a  rate 
fixed  by  the  carrier  or  regulated  by  the  Commission.32  Moreover, 
the  Federal  statutes  relate  particularly  to  transportation  by  rail. 
Carriers  not  within  these  statutes,  for  example,  those  transporting 
by  boats  on  Western  rivers,  or  by  horse  and  wagon,  are  still 
subject  to  the  unquestioned  powers  of  the  States. 

The  conclusion  is  inevitable  that  Federal  power  over  interstate 
carriers  by  land  is  not  identical  in  origin  or  nature  with  its  powers 
over  navigation.       There  is  no  other  solution  possible. 

What,  then,  is  the  source  of  Federal  authority? 

When  the  Constitution  was  established,  and  for  nearly  a  cen- 
tury thereafter,  the  Federal  power  to  regulate  commerce  among 
the  States  was  limited  to  foreign  and  coasting  trade.  It  did  not 
extend  over  commerce  conducted  by  land.  Over  interstate  trans- 
portation, as  such,  Congress  had  no  power.  This  power  is  now 
so  well  established  that  it  is  hard  to  believe  that  twenty-five  years 
ago  it  was  non-existent. 

In  1822  President  Monroe  defined  the  phrase  "to  regulate  com- 
merce."   He  said : 

"Commerce  between  independent  powers  or  communities  is  uni- 
versally regulated  by  duties  and  imposts.  It  was  so  regulated 
by  the  States  before  the  adoption  of  this  Constitution,  equally  in 

"Bowman  v.  Railway  Co.  (1885)   115  U.  S.  611. 

'"Origin  of  the  Right  to  Engage  in  Interstate  Commerce,   17  Harv.   L. 
Rev.  20. 

nRe  Transportation  etc.  of  Fruit  (1904)   10  Int.  Com.  Rep.  360. 
"Pennsylvania  R.  R.  Co.  v.  Hughes  (1903)   191  U.  S.  477. 
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respect  to  each  other  and  to  foreign  powers.  The  goods  and 
vessels  employed  in  the  trade  are  the  only  subjects  of  regulation. 
It  can  act  on  none  other."33 

In  1824  the  Supreme  Court,  speaking  by  Mr.  Chief  Justice 
Marshall,  held  that  a  monopoly  of  coasting  navigation,  granted  by 
New  York  over  the  waters  within  the  State,  was  void  because 
forbidden  by  the  implied  prohibition  of  the  commerce  clause,  but 
the  hundreds  of  State  monopolies,  over  land  transportation  and 
over  interior  waters,  then  existing  and  thereafter  created  by  State 
statutes,  were  in  no  way  affected  by  this  rule.  The  history  of 
these  monopolies  has  elsewhere  been  told.34  In  1855,  Mr.  Justice 
McLean  said  that  "the  power  to  regulate  commerce  *  *  *  had 
been  exhausted"  in  Federal  control  of  navigation.35  In  1852  the 
Supreme  Court  said  that  a  pretension  of  Federal  power  over  land 
transportation 

"would  effectually  prevent  or  paralyze  every  effort  at  internal  im- 
provements by  the  several  States ;  for  it  cannot  be  supposed  that 
the  States  would  exhaust  their  capital  and  their  credit  in  the  con- 
struction of  turnpikes,  canals  and  railroads,  the  remuneration  de- 
rivable from  which,  and  all  control  over  which,  might  be  imme- 
diately wrested  from  them,  because  such  public  works  would  be 
facilities  for  a  commerce  which,  whilst  availing  itself  of  those  facil- 
ities, was  unquestionably  internal,  although  intermediately  or  ulti- 
mately it  might  become  foreign."36 

If  the  provisions  of  the  Constitution  relating  to  interstate  trans- 
portation are  to  be  understood,  it  is  impossible  to  emphasize  too 
strongly  the  fact  that  for  more  than  seventy-five  years  after  the 
adoption  of  the  Constitution,  Federal  power  over  interstate  carriers 
was  limited  to  coasting  navigation. 

Gibbons  v.  Ogden21  held  that  a  State  law  granting  a  monopoly 
of  steam  coasting  navigation  within  the  limits  of  the  State  was 
void  because  Federal  power  over  the  subject  was  exclusive  of  all 
State  action.  Yet  State  monopolies  of  interstate  land  transporta- 
tion had  been  in  existence  under  the  Constitution  during  the  period 
of  thirty-five  years  before  this  decision  was  rendered.  Such  mon- 
opolies existed  in  every  State,  they  were  numerous  and  important. 
The  very  judges  who  decided  that  a  State  monopoly  of  coasting 
navigation   was   void,   rode   to   and    from   their   circuits   in   stage 

33Message  to  Congress,  May  4,  1822. 

"Federal  Power  over  Carriers  and  Corporations  (Macmillan  IQ°7) 
Chap.  III. 

35United  States  v.  Railroad  Bridge  Co.   (1855)  6  McLean  517,  525- 
36Veazie  v.  Moor   (1852)    14  How.  568,  574. 
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coaches  which  by  State  law  were  beyond  competition,  and  not- 
withstanding this  conspicuous  history,  Mr.  Justice  Johnson  said 
that  the  rule  of  Gibbons  v.  Ogden  had  been  approved  "by  con- 
temporaneous and  continued  assent,"  and  Mr.  Chief  Justice  Mar- 
shall said  that  an  argument  to  prove  a  State  monopoly  of  coast- 
ing navigation  void  was  marked  by  "the  tediousness  inseparable 
from  the  endeavor  to  prove  that  which  is  already  clear." 

The  Supreme  Court,  then,  in  1824  recognized  a  difference  in 
the  constitutional  rule  governing  transportation  by  land  and  trans- 
portation by  coasting  navigation.  State  monopolies  of  naviga- 
tion were  impossible  thereafter,  but  monopolies  of  land  transpor- 
tation multiplied.  The  Supreme  Court  of  New  Hampshire  held 
in  1834  that  Federal  power  over  interstate  commerce  did  not  in- 
terfere with  these  monopolies. 

"Charters  with  exclusive  privileges  have  been  repeatedly 
granted,  here  and  elsewhere.  They  have  been  deemed  necessary 
to  the  promotion  of  enterprises  of  public  utility,  and  have  in  many 
instances  operated  greatly  to  the  convenience  of  the  community,  as 
the  means  of  accomplishing  improvements  which  would  not  other- 
wise have  been  undertaken,  or  must  have  been  delayed  to  a  much 
later  period."37 

The  monopoly  of  transportation  between  New  York  and  Phila- 
delphia granted  by  the  State  of  New  Jersey  to  the  Camden  and 
Amboy  Railroad  was  in  existence  during  the  Civil  War,  and  of 
undisputed  validity.  Until  within  four  or  five  years  the  cor- 
poration which  maintained  the  bridge  across  the  Connecticut  River 
between  Bellows  Falls,  Vermont,  and  Walpole,  New  Hampshire, 
has  enjoyed  a  monopoly  under  New  Hampshire  law.  When  two 
States  have  each  granted  a  monopoly  for  interstate  transportation 
at  the  same  point  but  not  to  the  same  person,  difficult  questions 
have  arisen,  and  the  Supreme  Court  has  sustained  both  monopolies 
— each  for  transportation  from  the  State  by  which  the  exclusive 
right  was  granted. 

All  this  represents  the  views  of  the  first  century  of  the  Con- 
stitution. They  are  important  because  they  show  that  the  powers 
over  interstate  carriers  by  land  which  the  Federal  government 
now  possesses  were  not  an  original  grant  of  the  Constitution, 
but  are  a  recent  development.  Modern  statesmen,  courts  and 
legislators  would  give  but  short  shrift  to  the  old  interpretation, 
but  no  power  can  alter  the  facts  of  history.  Such  was  the 
Constitution,  and  such  was  the  limitation  upon  Federal  power. 

37Piscataqua  Bridge  v.  New  Hampshire  Bridge   (1834)   7  N.  H.  35,  63. 
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If  now  we  would  know  the  present  powers  of  govern- 
ment, we  must  learn  the  source  of  these  powers  and  follow 
the  course  of  their  development,  we  must  trace  the  history  by  which 
these  powers  have  come  into  existence,  and  by  which  their  extent 
and  limitations  have  been  defined. 

The  simplest  and  most  inviting  suggestion  is  that  Federal 
power  was  at  first  limited  to  navigation  because  in  1789  no  other 
considerable  means  of  transportation  existed,  and  that  when  new 
methods  were  discovered  they  were  at  all  times  within  Federal 
control.  This,  however,  as  has  been  seen,  is  untrue.  It  had  a 
short-lived  currency,  following  the  presentation  of  the  Windom 
Report38  in  1874.  To  support  this  proposition  the  Report  cited 
but  three  authorities.  The  first  was  United  States  v.  Coombs,39 
where  Mr.  Justice  Story  said  that  the  Federal  power  is  not  con- 
fined to  acts  clone  on  the  water  but  "extends  to  such  acts,  done 
on  land,  which  interfere  with,  obstruct,  or  prevent  the  due  exercise 
of  the  power  to  regulate  commerce  and  navigation."40  In  this 
case  the  "act  done  on  land"  was  the  theft  from  the  beach  of  part 
of  the  cargo  of  a  vessel  which  was  "in  distress  and  cast  away  on 
a  shoal  of  the  sea." 

The  second  authority  was  a  remark  of  Taney,  C.  I.,  arguendo 
in  the  case  of  The  Genesee  Chief,*1  and  the  third,  the  Case  of  the 
State  Freight  Tax,  which  will  be  considered.  The  doctrine  of 
the  Windom  Report  was  repudiated  by  the  Supreme  Court,  but 
it  seems  to  have  made  a  strong  impression  upon  Mr.  Justice  Miller, 
who  in  his  lectures  published  in  1891  thus  stated  his  position: 

"In  Gibbons  v.  Ogden  the  eminent  Chief  Justice  made  a  very 
elaborate  argument  to  prove  that  navigation  was  one  of  the  prin- 
cipal elements  of  commerce,  which  was  perhaps  necessary  for  him 
to  do  in  that  day  although  it  is  a  proposition  which  it  would  cer- 
tainly not  be  thought  necessary  now  to  establish  by  precedents  or 
authorities.  In  fact  we  have  gone  further  than  that,  and  we  have 
said  that  the  transportation  of  goods  and  passengers  is  commerce. 
And  in  that  view,  in  the  case  of  the  Clinton  Bridge,  reported  in 
1  Wool  worth,  150,  in  1867,  in  which  I  had  the  honor  of  delivering 
the  opinion  of  the  court,  it  was  held,  though  I  believe  it  has  some- 
times been  doubted  since,  that  since  the  railroads  of  the  country 
had  almost  superseded  the  use  of  vessels  and  water  carriage,  they, 
as  a  means  of  transportation,  constituted  an  element  of  commerce, 

38  Senate  Report.  307,  43rd  Cong.  1st  Sess. 

39 (1838)    12  Pet.  72. 

40At  page  78. 

41  ( 185 1 )   12  How.  443,  452. 
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and  that  it  was  within  the  power  of  Congress  to  regulate  that 
element."  *  *  *  In  the  Clinton  Bridge  case  "the  question  was 
whether  the  Congress  of  the  United  States  had  power  to  authorize 
one  of  these  railroads  to  build  a  bridge  across  the  Mississippi 
River,  at  the  town  of  Clinton,  where  two  roads,  one  on  each  side 
met,  and  where  it  was  necessary  to  have  a  bridge,  I  held  that 
Congress  having  passed  a  statute  authorizing  it  to  be  built,  and 
declaring  what  the  size  and  height  of  the  bridge,  and  the  width 
between  its  piers  should  be,  the  act  was  within  the  power  of  Con- 
gress, because  it  was  a  regulation  of  commerce.  The  Supreme 
Court  sustained  me  in  that,  although  some  of  the  judges  may  have 
based  their  decision  upon  the  fact  that  it  was  a  bridge  across  a 
navigable  stream  and  therefore  within  the  control  of  Congress."  *2 

At  the  present  time,  it  is  commonly  assumed  that  Mr.  Justice 
Miller's  argument  has  been  sustained,  and  that  Congress  now  has 
over  interstate  transportation  by  land,  the  same  power  which  it 
has  from  the  beginning  possessed  over  coasting  navigation — indeed, 
it  would  probably  be  said  that  the  identical  power  has  been  ex- 
tended to  include  the  new  subject  of  land  transportation. 

This,  plainly,  is  an  erroneous  view,  for  coasting  navigation 
even  between  ports  in  the  same  State  is  within  Federal  power.43 
The  test  in  these  cases  is  not  whether  the  vessel  crosses  State 
lines,  but  whether  she  navigates  "public  water  of  the  United 
States."  In  the  case  of  land  carriers  the  test  is  the  crossing  of 
State  lines.  The  two  powers,  then,  are  of  different  character. 
This  becomes  apparent  upon  examining  their  different  origin  and 
history. 

The  Federal  power  over  commerce,  Edmund  Randolph  said 
in  i 791, 

"extends  to  little  more  than  to  establish  the  forms  of  commercial 
intercourse  between  the  States  and  to  keep  the  prohibitions  which 
the  Constitution  imposes  upon  that  intercourse  undiminished  in 
their  operation ;  that  is,  to  prevent  taxes  on  imports  or  exports, 
preferences  to  one  port  over  another  by  any  regulation  of  com- 
merce or  revenue ;  and  duties  upon  entering  or  clearing  of  the 
vessels  of  one  State  in  the  ports  of  another."  44 

So  far  as  concerns  commerce  among  the  States,  therefore,  the 
rule  of  the  Constitution  was  free  ships,  free  goods,  and,  except 
in  the  foreign  and  coasting  trade,  non-interference  with  carriers. 
From  these  small  beginnings  the  present  Federal  power  has  de- 
veloped. 

"Mr.  Justice  Miller,  Lectures  on  the  Constitution,  (1891)  p.  447. 

"Hartranft  v.  Du  Pont  (1886)'  118  U.  S.  223. 

"Opinion  on  U.  S.  Bank  Bill,  Feb.  12,  1791 ;  see  also  Federalist,  No.  42. 
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In  Gibbons  v.  Ogden,21  a  case  which  concerned  only  the  Fed- 
eral power  over  navigation,  the  power  was  declared  to  be  exclu- 
sive. In  Brown  v.  Maryland**  it  was  held  that  a  State  tax  upon 
the  sale  of  imported  goods  by  the  importer  in  original  packages 
was  prohibited,  not  only  by  the  express  provisions  of  the  Consti- 
tution, but  also  by  the  commerce  clause. 

This,  although  apparently  not  so  recognized  at  the  time,  was  an 
important  extension  of  the  meaning  of  the  commerce  clause.  Aside 
from  the  prohibition  upon  taxation  of  imports  and  exports,  the 
Constitution,  as  understood  when  framed  and  adopted,  imposed 
no  limitations  upon  the  taxing  powers  of  the  States. 

"The  inference  from  the  whole  is  that  the  individual  States 
would,  under  the  proposed  Constitution,  retain  an  independent 
and  uncontrollable  authority  to  raise  revenue  to  any  extent  of 
which  they  may  stand  in  need,  by  every  kind  of  taxation,  except 
duties  on  imports  and  exports."  46 

The  great  importance  of  Brown  v.  Maryland  is  that  by  that 
decision  this  construction  was  definitely  disapproved.  The  holding 
of  the  case  is,  in  substance,  that  the  Federal  power  derived  from 
the  commerce  clause,  being  an  exclusive  power,  and  including,  as 
Randolph  had  said,  power  "to  prevent  taxes  on  imports  or  ex- 
ports," amounted  in  effect  to  an  original  limitation  upon  State 
powers. 

The  new  theory  of  construction,  when  adopted,  may  have 
seemed  of  small  importance,  for  the  tax  then  in  question  was  in 
any  event  unconstitutional.  In  the  Case  of  the  State  Freight 
Tax,i7  however,  its  real  importance  began  to  appear.  The  tax 
there  involved  was  imposed  by  a  State  upon  every  ton  of  freight 
carried  within  its  limits.  Such  a  tax,  the  State  authorities  con- 
sidered, was  not  strictly  a  tax  upon  imports  or  exports.  On  the 
other  hand,  the  burden  which  it  imposed,  upon  commercial  inter- 
course among  the  States,  was  as  substantial  as  it  would  have 
been,  had  it  fallen  within  the  precise  terms  of  the  constitutional 
prohibition.     The  Court  said: 

"It  would  hardly  be  maintained,  we  think,  that  had  the  State 
established  custom-houses  on  her  borders,  wherever  a  railroad  or 
canal  comes  to  the  State  line,  and  demanded  at  these  houses  a  duty 
for  allowing  merchandise  to  enter  or  leave  the  State  upon  one  of 
those  railroads  or  canals,  such  an  imposition  would  not  have  been  a 

45  (1827)  12  Wheat.  419,  445. 
"Federalist,  Nos.  33,  32. 
47  (1872)  15  Wall.  232. 
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regulation  of  commerce  with  her  sister  States.  Yet  it  is  difficult 
to  see  any  substantial  difference  between  the  supposed  case  and 
the  one  we  have  in  hand."  48 

The  tax  was  held  invalid  because  prohibited  by  the  commerce 
clause.  The  Court  had,  but  a  short  time  before  this  decision,  held 
that  the  words  "exports"  and  "imports"  as  used  in  the  Constitu- 
tion refer  only  to  foreign  trade.49  The  clause  which  was  intended 
to  forbid  State  taxation  of  interstate  as  well  as  foreign  trade50 
having  thus  been  so  narrowed  as  to  fail  of  its  full  purpose,  the 
commerce  clause  was  broadened  so  as  to  take  its  place,  and,  thus 
construed,  was  applied  so  as  to  operate  upon  interstate  carriers 
not  engaged  in  the  coasting  trade.51  The  widening  of  the  Federal 
authority  appears  also  in  the  reasoning  and  expressions  of  the 
Court  in  the  case  of  the  State  Tax  on  Gross  Railway  Receipts,52 
although  the  actual  rulings  in  both  cases  were  consistent  with 
early  theories.  In  the  first  case  a  State  tax  on  every  ton  of  freight 
carried  in  Pennsylvania  was  declared  unconstitutional,  while  in 
the  second  a  tax  upon  the  carrier  of  a  certain  sum  for  every  dollar 
received  was  upheld, — the  difference  being  that  the  first  tax  fell 
directly  upon  the  shipper,  while  the  second  fell  but  indirectly  upon 
the  shipper  and  directly  upon  the  carrier.  So  far  as  the  Federal 
government  was  concerned,  the  amount  which  the  carrier  might 
charge  for  transportation  was  not  a  subject  of  regulation.  "We 
concede,"  the  Court  said,  "  *  *  *  the  right  of  the  owners  of 
artificial  highways  *  *  *  to  exact  what  they  please  for  the  use 
of  their  ways."  53 

The  subject  was  one  which  received  great  attention  at  that  time 
both  in  and  out  of  Congress.54     Perhaps  the  first  distinct  asser- 

48 At  p.  276. 

"Woodruff  v.  Parham   (1868)  8  Wall.  123. 

"""Federal  Taxation  of  Interstate  Commerce,"  by  Hon  Simeon  E.  Bald- 
win, 22  Harv.  L.  Rev.  27. 

"Something  like  this  construction  of  the  clause  is  suggested  in  Dr.  James 
McHenry's  "Notes  on  the  Federal  Constitution."  Under  date  of  Sept.  I, 
1787,  he  says :  "Perhaps  a  power  to  restrain  any  State  from  demanding 
tribute  from  citizens  of  another  State"  for  navigating  interstate  waters  "is 
comprehended  in  the  power  to  regulate  trade  between  State  and  State." 
See  papers  contributed  by  Professor  Bernard  C.  Steiner  to  American 
Historical  Review,  April,  1906,  Vol.  II,  p.  595. 

"(1872)  15  Wall.  284. 

Mi5  Wall,  at  277. 

"House  Report  No.  57,  40th  Cong.  2nd  Sess.,  June  9,  1868,  supporting 
Federal  power  to  regulate  rates,  but  with  a  strong  minority  report.  Senate 
Report  No.  462,  42nd  Cong.,  3rd  Sess.,  Feb.  20,  1873.  A  majority  of  this 
committee  pass  over  the  constitutional  question,  because  in  any  event  op- 
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tion,  by  Congress,  of  any  power  to  control  interstate  railway  rates 
is  found  in  the  Act  of  July  25,  1866.  This  statute  authorized 
a  bridge  across  the  Mississippi  River 

''upon  which,  also,  no  higher  charge  shall  be  made  for  the  trans- 
mission over  the  same  of  the  mails,  the  troops,  and  the  munitions 
of  war  of  the  United  States  than  the  rate  per  mile  paid  for  their 
transportation  over  the  railroads  or  public  highways  leading  to 
the  said  bridge."55 

Now  the  rates  on  the  railways  and  public  highways  leading 
to  the  bridge  were  regulated  by  State  law  alone.  Congress  by 
this  statute  recognized  the  validity  of  these  laws  and  of  such  future 
regulations  as  the  States  might  adopt,  and  fixed  the  rates  so  estab- 
lished, or  to  be  established,  as  the  limit  above  which  in  respect  to 
certain  classes  of  freight  interstate  rates  across  the  bridge  should 
not  go.  The  Federal  power  thus  asserted  was,  in  other  words,  an 
exercise  of  the  power  to  keep  open  the  ways  from  State  to  State. 
Recognizing  the  validity  of  State  regulations  of  interstate  rates, 
it  asserted  the  power  of  Congress  so  to  limit  these  rates  as  to  pre- 
vent impediments. 

In  passing  upon  this  statute  in  the  case  of  The  Clinton  Bridge,™ 
the  court  made  no  reference  to  the  power  over  railway  rates  which 
Congress  had  asserted.  Subsequently,  however,  even  this  moder- 
ate assertion  of  jurisdiction  was  disapproved.  When  the  question 
of  State  authority  arose  again  in  1874,  the  court  repeated  its 
former  statement  with  greater  emphasis : — 

"This  unlimited  right  of  the  State  to  charge,  or  to  authorize 
others  to  charge,  toll,  freight,  or  fare  for  transportation  on  its 
roads,  canals,  and  railroads,  arises  from  the  simple  fact  that  they 
are  its  own  works,  or  constructed  under  its  authority.  It  gives 
them  being.  It  has  a  right  to  exact  compensation  for  their  use. 
It  has  a  discretion  as  to  the  amount  of  that  compensation.  That 
discretion  is  a  legislative — a  sovereign — discretion,  and  in  its  very 
nature  is  unrestricted  and  uncontrolled.  The  security  of  the  pub- 
lic against  any  abuse  of  this  discretion  resides  in  the  responsibility 
to  the  public  of  those  who,  for  the  time  being,  are  officially  invested 
with  it.     In  this  respect  it  is  like  all  other  legislative  power  when 

posed  to  Congressional  legislation  at  that  time.  A  minority  reported  against 
the  Federal  power.  Senate  Report  No.  307,  43rd  Cong.  1st  Sess.,  April  24, 
1874, — the  so-called  "Windom  Report,"  in  favor  of  the  Federal  power,  over 
the  dissent  of  four  members  of  the  committee,  including  Roscoe  Conkling. 
These  minority  reports  deserve  special  notice  because  the  view  there  stated 
was  later  approved  by  the  Supreme  Court. 

S5i4  Stat.  L.  245. 

66  (1870)    10  Wall.  454- 
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not  controlled  by  specific  constitutional  provisions,  and  the  courts 
cannot  presume  that  it  will  be  exercised  detrimentally.57 

This  doctrine  was  followed  without  question  in  1876.58  Ten 
years  later  this  long  considered  and  well  established  rule  was 
changed.  The  old  doctrine  was  not  abandoned  hastily,  but  because, 
in  the  language  of  Mr.  Justice  Miller, 


"It  is  impossible  to  see  any  distinction  in  its  effect  upon  com- 
merce of  either  class,  between  a  statute  which  regulates  the  charges 
for  transportation,  and  a  statute  which  levies  a  tax  for  the  benefit 
of  the  State  upon  the  same  transportation."59 

The  result  of  this  decision  was  to  place  rates  for  interstate 
transportation  beyond  State  power  of  regulation.  The  doctrine 
at  this  point  was  entirely  negative.  It  may  be  that  the  Court  did 
not  contemplate  extension  of  Federal  power  so  as  to  occupy  the 
jurisdiction  so  lately  taken  from  the  States,  but  extension  soon 
proved  necessary,  and  in  1887  Federal  authority  was  asserted  by 
passage  of  the  Interstate  Commerce  Act,  which  dealt  with  some 
phases  of  interstate  transportation  when  conducted  by  certain 
classes  of  carriers.  Federal  authority  has  also  been  extended  in 
other  directions,  as  by  the  decisions  relating  to  State  taxation  of 
commercial  travelers,  to  State  laws  excluding  products  of  other 
States,  or  stopping  interstate  trains.  In  these  and  many  other 
ways,  Federal  power  to  keep  "undiminished"  the  prohibitions  upon 
the  States  has  been  asserted. 

The  important  feature  of  this  history  is  that  the  power  which 
Congress  now  possesses  over  intercourse  among  the  States  is  not 
an  original  power  granted  by  the  express  terms  of  the  Constitu- 
tion. Jurisdiction  derived  from  the  commerce  clause,  upon  which 
so  much  emphasis  is  laid  as  a  plenary  power  supreme  over  all 
State  law,  proves,  if  taken  alone,  in  its  constitutional  meaning,  to 
be  narrow  and  insufficient  even  to  support  existing  legislation. 

The  power  of  Congress  rests,  then,  not  upon  this  clause  alone, 
but  upon  the  commerce  clause  in  connection  with  the  limitations 
upon  the  States.  It  is,  in  fact,  essentially  a  development  of  these 
limitations, — the  establishment  of  a  Federal  jurisdiction  to  pre- 
serve intercourse  among  the  States  from  unconstitutional  impedi- 
ments, a  power  to  keep  open  the  ways  from  State  to  State.     Fed- 

"R.  R.  Co.  v.  Maryland  (1874)  21  Wall.  456,  47i- 
^Peik  v.  Chicago,  etc.,  R.  Co.   (1876)  94  U.  S.  164. 

"Wabash  Ry.  Co.  v.  Illinois  (1886)  118  U.  S.  557,  570;  reversing  People 
v.  Wabash  Ry.  Co.   (1882)   104  111.  476. 
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eral  authority  over  intercourse  is  the  product  of  a  history  in  which 
the  limitations  upon  the  States  and  the  declared  purposes  of  the 
Constitution  have  been  of  controlling  importance ;  it  is  a  resulting 
power,  expressed  only  in  the  decisions  of  the  Supreme  Court, 
which  have  developed  the  existing  jurisdiction  and  alone  mark  its 
extent  and  its  limitations.60  In  this  course  of  decisions  may  be 
found  not  only  a  monument  to  the  great  men  who  have  sat  upon 
the  bench  of  that  Court,  but  a  lasting  memorial  of  the  construct- 
ive statesmanship  of  the  Constitution. 

"If  there  be  any  single  fruit  of  our  national  unity,"  Senator 
Sumner  said,  "if  there  be  any  single  element  of  the  Union,  if  there 
be  any  single  triumph  of  the  Constitution  which  may  be  placed 
above  all  others,  it  is  the  freedom  of  commerce  among  the  States, 
under  which  that  free  trade  which  is  the  aspiration  of  philosophers, 
is  assured  to  all  citizens  of  the  Union,  as  they  circulate  through 
our  whole  broad  country,  without  hindrance  from  any  State."60 

Without  hindrance,  indeed,  from  the  United  States  itself,  for 
the  jurisdiction  which  Congress  has  acquired  over  the  avenues  of 
interstate  trade  is  a  jurisdiction  to  prevent  impediments,  an  "ele- 
ment of  union,"  in  Senator  Sumner's  phrase,  and  does  not  author- 
ize the  closing  of  these  avenues  to  any  person. 

It  follows,  therefore,  from  this  history,  that  the  power  which 
Congress  now  possesses  over  interstate  carriers  by  land  is  not  an 
extension  over  new  methods  of  transportation  of  the  original 
power  which  it  has  had  from  the  beginning  to  control  coasting 
navigation.  The  decision  of  Cooley  v.  Port  Wardens,2*  rendered 
in  185 1,  related  to  the  original  grant  of  power  to  control  naviga- 
tion, holding  that  power  to  be  of  an  exclusive  nature.  To  this 
extent,  then,  State  power  to  regulate  interstate  commerce  is  lim- 
ited by  the  commerce  clause.  Within  this  field  of  jurisdiction, 
State  and  Federal  law  cannot  act  together,  for  the  subject  is 
national  in  character,  exclusive  in  nature  and  subject  to  Federal 
law  alone. 

It  is  far  otherwise  with  land  carriers,  and  the  difference  is 
not  alone  of  the  mechanics  of  transportation,  but  of  the  nature  of 
governmental  powers  involved  in  regulation.  Vessels  engaged  in 
coasting  navigation  may  pass  from  port  to  port  in  the  same  State, 
but  their  navigation  is  upon  public  waters,  often  upon  the  high 
seas,   in   company   with  vessels   of   other   nations,   and   therefore 

"""Federal  Power,"  Chap.  V. 

"Speech  in  Senate  Feb.  14,  1865.     38  Cong.  2nd  Sess.     Cong.  Globe,  793- 
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necessarily  under  national  law  and  national  protection  alone.  Land 
communication,  on  the  other  hand,  is  within  control  of  the  State, 
because  conducted  within  its  limits,  subject  to  its  laws. 

Originally  as  a  matter  of  history,  and  primarily  as  a  matter 
of  interest,  communication  between  persons  and  places  is  of 
local  importance.  A  man's  first  concern  is  to  reach  his  nearest 
neighbors  and  his  most  convenient  source  of  supply.  The  same  is 
true  of  communities.  As  means  of  communication  improve  and 
transportation  becomes  easier,  more  distant  communities  come  into 
touch,  until  finally  communication  is  established  between  distant 
States.  This,  however,  is  but  an  extension  of  a  service  which  is 
within  State  jurisdiction  at  every  point. 

The  relation  of  such  transportation  to  Federal  powers  comes 
with  this  final  extension,  and  concerns  only  those  features  which 
affect  other  States.  The  primary  relations  of  the  carrier  are  to 
the  State  of  its  organization  and  operation.  Federal  control  re- 
lates to  but  one  of  its  functions,  and  to  the  carrier  only  in  respect 
to,  because  of,  and  to  the  extent  of  its  exercise  of,  that  function. 
Concerning  these  matters,  then,  Congress  may  legislate,  but  the 
power  has  never  been  held  to  be  an  exclusive  power  nor  does  it 
displace  State  law.  In  this  field  of  jurisdiction  State  and  Federal 
laws  work  side  by  side,  State  law  being  of  controlling  authority 
in  all  details  not  superseded  by  the  legislation  of  Congress.  In  the 
case  of  land  carriers,  therefore,  there  is  no  room  for  the  operation 
of  a  Federal  common  law. 

Here,  then,  is  a  harmonious  body  of  law  whose  various  doc- 
trines are  found  in  logical  accord  wherever  brought  together  by 
operation  upon  related  subjects.  It  may  be  that  in  the  successive 
steps  by  which  Federal  control  of  interstate  carriers  has  been 
constructed  from  a  power  to  keep  "undiminished"  the  rule  for- 
bidding States  to  tax  imports  or  exports  there  was  little  considera- 
tion of  the  bearing  of  the  Cooley  case  upon  theories  of  Federal 
common  law,  but  if  so,  the  unexpected  agreement  of  but  distantly 
related  principles  shows  that  the  conception  of  the  Constitution 
which  the  Supreme  Court  has  maintained  for  nearly  a  century  and 
a  quarter  is  marked  by  the  consistency  of  a  great  system. 

Modification  of  such  a  system  involves  consequences  of  which 
no  end  can  be  foreseen.  An  establishment  of  Federal  power  over 
carriers,  for  example,  as  an  exercise  of  jurisdiction  derived  as  an 
original  grant  from  the  commerce  clause  would  either  involve  the 
overruling  of  the  Cooley  case,  or  would  compel  Congress  at  once 
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to  enact  a  complete  code  of  law  for  all  kinds  of  transportation  and 
probably  for  all  kinds  of  interstate  commerce. 

The  overturning  of  the  Cooley23  case  with  the  perplexing  ques- 
tions which  would  at  once  arise  in  branches  of  law  which  now  rest 
upon  the  decisions  of  half  a  century  would  be  the  lesser  of  the  two 
evils. 

"If  the  day  should  ever  arrive  (which  God  forbid!)  when 
the  people  of  the  different  parts  of  our  country  shall  allow  their 
local  affairs  to  be  administered  by  prefects  sent  from  Washington, 
and  when  the  self-government  of  the  States  shall  have  been  so  far 
lost  as  that  of  the  Departments  of  France,  or  even  so  far  as  that 
of  the  counties  of  England, — on  that  day  the  progressive  political 
career  of  the  American  people  will  have  come  to  an  end,  and  the 
hopes  that  have  been  built  upon  it  for  the  future  happiness  and 
prosperity  of  mankind  will  be  wrecked  forever."62 

E.  Parmalee  Prentice. 
New  York. 

62Prof.  John  Fiske,  "Critical  Period,"  p.  238. 


THE  JURISDICTION  OF  STATE  AND  FEDERAL 
COURTS  OVER  FEDERAL  OFFICERS. 

The  development  of  the  law  relating  to  the  control  which 
Federal  and  State  courts  respectively  may  exercise  over  Federal 
officers  is  both  historically  and  intrinsically  interesting. 

When,  immediately  after  the  adoption  of  the  Federal  consti- 
tution, Congress  passed  the  Judiciary  Act1  establishing  the  inferior 
Federal  courts,  and  prescribing  their  jurisdiction,  it  did  not  attempt 
to  confer  upon  them  the  entire  judicial  power  vested  in  the  govern- 
ment by  the  constitution.2  It  did  not  give  either  the  district  or 
circuit  court  general  jurisdiction  of  causes  arising  under  the  con- 
stitution, laws  or  treaties  of  the  United  States,  although,  under  the 
constitution,  the  Federal  judicial  power  might  then  have  been  thus 
extended,  as  it  since  has  been ;  nor  did  it  give  those  courts  cogni- 
zance of  suits  or  proceedings  against  Federal  officers  arising  out 
of  their  official  acts  except  as  the  circuit  court  was  given  jurisdic- 
tion by  reason  of  diverse  citizenship.  The  theory  of  that  legisla- 
tion seems  to  have  been  that  remedies  against  Federal  officers  were 
to  be  enforced  in  the  State  courts  except  when  in  case  of  diverse 
citizenship  the  circuit  court  had  concurrent  jurisdiction,3  and  that 
supervision  by  the  national  government  could  be  sufficiently  exer- 
cised by  writ  of  error  from  the  highest  court  of  the  State  to  the 
Supreme  Court  of  the  United  States  when  the  decision  of  the 
State  court  was  adverse  to  a  claim  of  right  or  immunity  by  a  Fed- 
eral officer  under  the  Federal  constitution.  The  reason  the  grant 
of  original  jurisdiction  to  the  Federal  courts  was  thus  limited  is 
to  be  found  to  a  large  extent  in  the  sensitiveness  of  the  several 
States  upon  questions  affecting  their  sovereignity.  No  doubt  con- 
siderations of  convenience,  arising  from  the  difficulties  of  travel 
to  centres  at  which  the  Federal  courts  were  held,  may  also  have 
had  their  influence.  At  any  rate,  early  legislation  shows  a  tend- 
ency to  make  use  of  the  State  courts  for  Federal  business.  Thus, 
among  the  first  statutes  for  the  collection  of  duties,  jurisdiction 
was  expressly  conferred  upon  the  State  courts  in  actions  for  fines 

'Laws  1789,  c.  20;  1  Stat.  L.   p.  73- 

2Kendall  v.  United  States  (1838)  12  Pet.  524,  617,  618;  Ex  parte 
Cabrera  (1805)  1  Wash.  C.  C.  232;  Tennessee  v.  Davis  (1879)  100  U.  S.  257. 

3Elliott's  Debates,  p.  526;  Madison's  Papers,  798-799;  In  re  Tarble  (1870) 
25  Wis.  390,  404;  Hamilton's  Works  (Lodge)  Vol.  1,  p.  332. 
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and  penalties,4  and  by  the  thirty-third  section  of  the  Judiciary  Act, 
an  offender  could  be  arrested,  imprisoned  and  bailed  for  any  crime 
or  offense  against  the  United  States  by  any  justice  of  the  peace 
or  other  magistrate  of  any  of  the  United  States  where  he  might 
be  found,  agreeable  to  the  usual  mode  of  process  against  defend- 
ants in  such  State  ;5  and  this  continues  to  be  the  law.6 

So,  the  Fugitive  Slave  Law  of  Feb.  12,  1793,  provided  for  its 
enforcement  not  only  by  judges  of  the  circuit  and  district  courts 
of  the  United  States,  but  also  by  magistrates  of  counties,  cities  or 
towns.7  So  also,  the  naturalization  law  passed  in  1790  em- 
powered every  common  law  court  of  record  in  any  State  to  admit 
aliens  to  citizenship  but  gave  no  such  authority  to  any  court  of  the 
United  States.8  This  disposition  in  the  early  days  of  the  Republic 
to  extend  the  Federal  jurisdiction  to  State  as  well  as  Federal 
courts,  although  now  almost  a  thing  of  the  past,  is  important  to  a 
clear  understanding  of  the  subject  we  have  under  consideration. 
When  we  come  to  the  great  prerogative  writs,  it  will  be  found 
that  the  jurisdiction  of  the  Federal  courts  was  also  at  first  very 
limited,  and  as  to  some  of  them  the  limitations  still  remain.  The 
courts  of  the  United  States  were  by  the  Judiciary  Act  given  power 
to  issue  the  writs  of  scire  facias,  habeas  corpus,  and  all  other  writs 
which  might  be  necessary  for  the  exercise  of  their  respective  juris- 
dictions, but  it  was  early  decided,  and  has  since  remained  the  un- 
disputed law,  that  under  this  grant  of  power  no  court  of  the 
United  States  has  jurisdiction  to  issue  the  writ  of  mandamus  or 
certiorari  as  an  original  writ,  but  only  as  ancillary  to  jurisdiction 

4Laws  of  1794,  c.  49,  Sec.  9;  see  also  Act  of  Aug.  2,  1813,  held  to 
be  unconstitutional  in  U.  S.  v.  Lathrop  (N.  Y.  1819)  17  Johns.  4;  Ely  v. 
Peck   (1828)   7  Conn.  239. 

5U.  S.  Comp.  St.  §  1014. 

"See  Robertson  v.  Baldwin  (1897)  165  U.  S.  275,  278;  citing  State  v. 
Rutter  (1817)  12  Niles  Reg.  115,  231,  holding  that  Congress  could  not 
confer  this  power;  Ex  parte  Rhodes  (1817)   12  Niles  Reg.   264,  contra. 

7In  Prigg  v.  The  Commonwealth  of  Pennsylvania  (1842)  16  Pet.  539,  it 
was  held  that  while  it  was  doubtful  whether  such  magistrates  were  bound 
to  act  under  direction  of  a  Federal  statute,  yet  if  they  so  chose  they 
might  act  unless  prohibited  by  State  law.  See  Robertson  v.  Baldwin 
(1897)  165  U.  S.  275,  279,  280.  But  in  this  respect  there  seems  to  be  a 
distinction  between  the  trial  and  determination  of  cases  and  other  judicial 
and  administrative  acts,  for  while  State  courts  may  not  be  empowered  to 
exercise  the  functions  of  Federal  judiciary  in  the  first  class  of  cases,  it 
seems  that  they  may  be  in  the  second.  Robertson  v.  Baldwin,  supra; 
Martin  v.  Hunter's  Lessee   (1816)   1  Wheat    304. 

*i  Stat.  L.  103.  This  jurisdiction  though  said  to  be  doubtful  has  be- 
come settled  by  practice.     Levin  v.  U.  S.    (1904)    128  Fed  826. 
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already  obtained.9  It  was  also  held  that  Congress  had  no  power 
to  confer  jurisdiction  upon  the  Supreme  Court  to  issue  these  writs 
except  as  part  of  its  appellate  jurisdiction.10  So  that  it  has  never 
been  competent,  except  in  the  instance  to  which  we  shall  presently 
refer,  for  any  court  of  the  United  States,  by  original  writ,  to  com- 
pel a  Federal  officer  by  mandamus  to  perform  an  official  duty,  or, 
by  certiorari,  to  review  acts  of  Federal  officers  or  boards  unless  the 
duties  or  acts  which  the  court  sought  to  enforce  or  review  were 
in  aid  of  a  judicial  authority  otherwise  invoked.11  Moreover, 
although  the  Federal  courts  are  thus  rendered  powerless  to  control 
Federal  officers  by  the  writs  of  mandamus  and  certiorari,  the  State 
courts  are  equally  powerless,  since  the  Supreme  Court  at  an  early 
day  declared  the  law  to  be  that  a  State  court  has  no  jurisdiction  to 
issue  a  mandamus  to  an  officer  of  the  United  States,  and  this  is  the 
law  also  as  to  certiorari.12 

The  omission  to  extend  the  operation  of  these  writs,  with  all 
their  original  vigor,  to  the  Federal  courts  was  due  primarily  to  the 
sensitiveness  referred  to  above,  and  doubtless  in  part  also  to  the 
belief  that  the  functions  of  Federal  civil  officers  would  be  of  so 
circumscribed  and  limited  a  character  that  the  exercise  of  the 
powers  of  the  court  through  these  writs  was  not  called  for.  This 
omission  might  have  occasioned  greater  embarrassment  than  has 
in  fact  arisen  from  it,  had  it  not  been  judicially  determined  that 
the  courts  of  the  District  of  Columbia  were  vested  with  the  power 
to  issue  these  writs  by  the  adoption  and  continuance  in  the  District 
by  Congress  of  the  laws  of  the  State  of  Maryland  in  force  in  1801.13 
So  that  Federal  officials  within  the  jurisdiction  of  the  courts  of  the 
District  are  amenable  to  these  writs,  and  numerous  instances  have 
arisen  in  which  the  courts  of  the  District  have  resorted  to  them  in 
cases  where  they  were  applicable  at  common  law;  but  it  still  re- 

"Riggs  v.  Johnson  Co.  (1867)  6  Wall.  166;  Mclntire  v.  Wood  (1813)  7 
Cranch  504;  Rosenbaum  v.  Bauer  (1887)  120  U.  S.  450;  Bath  Co.  v.  Amy 
(1871)  13  Wall.  244;  Mystic  Mill  Co.  v.  C,  M.  &  St.  P.  Ry.  Co.  (1904)  132 
Fed.  289;  Burnham  v.  Fields  (1907)   157  Fed.  246. 

10Marbury  v.  Madison  (1803)  1  Cranch  137;  see  Kendall  v.  United  States 
;  (1838)  12  Pet.  524,  651.  As  to  the  appellate  jurisdiction  of  Supreme  Court, 
Ex  parte  Crane  (,1831)  5  Pet.  190;  In  re  Massachusetts  (1905)  197  U.  S. 
482. 

UU.  S.  v.  Plumer  (1859)  3  Cliff.  28;  Ex  parte  Van  Orden  (1854)  3 
Blatch.  166;  U.  S.  v.  Circuit  Court   (1903)   126  Fed.  169. 

i        "M'Clung  v.   Silliman    (1821)    6  Wheat.   598;   see  also  Ladd  v.   Tudor 

1   (1847)  3  Wood.  &  M.  325,  Fed.  Cas.  No.  7975. 

I  "Kendall  v.  United  States  (1838)  12  Pet.  524;  United  States  v.  Schurz 
(1880)   102  U.  S.  378. 
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mains  true  that  with  the  exception  of  the  District  of  Columbia  and 
of  the  territories  where  legislative  power  has  been  specifically 
conferred,  the  remedies  by  mandamus  and  certiorari  are  practi- 
cally unavailable  against  Federal  officers  either  in  the  Federal  or 
State  courts. 

The  writ  of  habeas  corpus,  on  the  contrary,  has  become  one  of 
the  means  made  use  of  by  the  Federal  courts  to  protect  officers 
of  the  United  States  in  the  discharge  of  their  duties.14  The  State 
courts,  however,  also  assumed  and  exercised  the  power  by  the  use 
of  this  writ  to  discharge  persons  restrained  of  their  liberty  by 
Federal  officers  when  in  the  judgment  of  the  State  court  such  re- 
straint was  illegal.  The  jurisdiction  of  the  Federal  courts  in  the 
use  of  this  writ  has  been  gradually  enlarged,  while  the  State  courts 
have  finally  abandoned  the  claims  which  for  many  years  they  vigor- 
ously asserted.  The  history  of  legislation  and  decision  in 
each  of  these  directions  is  noteworthy,  and  justifies  a  somewhat 
extended  examination. 

While,  as  we  have  seen,  the  courts  of  the  United  States  were 
given,  by  the  Judiciary  Act,  the  power  to  issue  writs  of  habeas 
corpus,  yet  that  act  also  provided  that  such  writs  should  not  extend 
to  persons  in  jail  unless  they  were  in  custody  under  or  by  color  of 
the  authority  of  the  United  States,15  and  since  the  United  States 
courts  had  no  power  to  issue  the  writ  except  by  statute,16  prisoners 
in  confinement  by  order  of  State  authorities  were  left  without  the 
benefit  of  this  writ  from  the  courts  or  judges  of  the  United  States 
courts.17  Hence,  Federal  officers  if  arrested  or  confined  by  commit- 
ments from  State  courts,  while  in  the  actual  discharge  of  official 
duties,  were  without  redress  in  the  Federal  courts.  That  this  condi- 
tion of  affairs  was  inconsistent  with  the  paramount  authority  of  the 
constitution  and  laws  of  the  United  States  became  very  apparent 
when  the  State  of  South  Carolina  attempted  to  nullify  the  tariff 
acts  of  1828  and  1832.  The  famous  ordinance  of  nullification  was 
adopted  at  a  State  convention  held  in  November.  1832,  and  imme- 
diately afterward  the  legislature  passed  an  act18  prescribing,  among 
other  things,  fines  and  imprisonment  for  an  attempt  to  enforce 
the  obnoxious  laws.    Thereupon  Congress  passed  what  is  known  as 

llIn  re  Neagle  (1889)   135  U.  S.  1 ;  see  infra,  p.  409. 
"Laws  of  1789,  c.  20,  Sec.  14. 

"Ex  parte  Bollman  and  Swartout  (1807)   4  Cranch  75,  94. 
"In  re  Burrus  (1890)    136  U.  S.  586. 

"Laws  of  S.  C,  1832,  c.  3;  State  ex  rel.  M'Cready  v.  Hunt  (S.  C.  1834) 
Hill's  Reports,  Part  I,  Vol.  2,  p.  1. 
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the  "Force  Bill"  19  which  conferred  jurisdiction  upon  the  Circuit 
Court  of  the  United  States  in  all  cases  in  law  or  equity  arising 
under  the  revenue  laws  of  the  United  States,  and  provided  that  if 
any  person  received  an  injury  to  his  person  or  property  for  or  on 
account  of  any  act  done  by  him  under  any  law  of  the  United  States 
for  the  protection  of  the  revenue  or  the  collection  of  duties  on 
imports,  he  should  be  entitled  to  sue  for  damages  in  the  Circuit 
Court,  and  also  provided  for  the  removal  into  that  court  of  actions 
commenced  in  a  court  of  a  State  against  an  officer  of  the  United 
States,  or  any  other  person  for  or  on  account  of  any  act  done 
under  the  revenue  laws  of  the  United  States  or  under  color  thereof. 
This  act  was  not  called  into  operation  in  the  particular  instance 
for  which  it  was  primarily  intended,  since  the  adoption  by  Con- 
gress of  the  Clay  compromise  tariff  act  in  March,  1833,  put  an  end 
to  the  disagreement  between  the  State  of  South  Carolina  and  the 
Federal  government  on  the  tariff  question.  It  is  of  passing  in- 
terest, however,  to  note  that  although  the  ordinance  of  nullification 
was  repealed  by  the  South  Carolina  State  convention  in  March, 
1833,  yet  the  same  convention  undertook  to  nullify  the  "Force 
Bill"  itself.  This  latter  attempt  at  nullification  called  for  no  action 
and  ended  merely  in  words. 

The  "Force  Bill"  thus  became  an  integral  part  of  the  Federal 
jurisdiction  and  has  since  been  extended  to  cases  arising  under  the 
internal  revenue  laws,  and  also  under  the  postal  laws.20  It  was  not 
repealed  by  the  Jurisdictional  Act  of  1875. 21  The  scope  of  the  act 
as  to  the  removal  of  causes  into  the  Federal  courts,  however,  is 
limited  to  the  power  granted  to  Congress  to  lay  and  collect  taxes, 
duties,  imports  and  excises,  and  it  cannot  therefore  be  given  an 
application  to  Federal  officers  other  than  those  acting  pursuant  to 
revenue  laws  enacted  by  Congress  within  this  authority.22 

The  power  of  removal  both  of  criminal  and  civil  prosecutions 
against  revenue  officers  under  this  act  has  been  held  to  be  constitu- 
tional.23     The  difficulty  and  supposed  incongruity  of  conducting  a 

"Laws  of  March  2,  1833,  4  Stat.  L.,  p.  632. 

"U.  S.  Comp.  St.  §  629,  subds.  4,  12;  Law  of  July  13,  1866,  c.  185,  §§  9,  14, 
19;  Tennessee  v.  Davis  (1879)  100  U.  S.  257;  Venable  v.  Richards  (1881) 
105  U.  S.  636;  Warner  v.  Fowler  (1859)  4  Blatch.  311 ;  Ward  v.  Congress  Con. 
Co.  1900)  99  Fed.  598;  McCullough  v.  Large   (1884)   20  Fed.  309. 

"Downs  v.  Bidwell  (1901)  182  U.  S.  244,  248;  Spreckels  Sugar  Refining 
Co.  v.  McClain  (1904)   192  U.  S.  397,  407- 

22United  States  v.  Hill  (1887)   123  U.  S.  681. 

"Tennessee  v.  Davis  (1879)  100  U.  S.  257;  Virginia  v.  Paul  (1893)  148 
U.  S.  107. 
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criminal  prosecution  instituted  in  a  State  court  upon  removal  into 
the  Circuit  Court  of  the  United  States  in  accordance  with  the  pro- 
cedure and  law  of  the  State  was  urged  as  an  argument  against  the 
right  of  removal  in  Tennessee  v.  Davis23,  and  in  other  cases ;  but 
this  contention  was  met  by  the  declaration  that  the  circuit  courts 
of  the  United  States  have  all  the  appliances  which  are  needed  for 
the  trial  of  any  criminal  case,  and  that  they  can  and  will  adopt  and 
apply  the  laws  of  the  State  in  administering  the  State's  criminal 
law.24 

The  change  made  by  the  "Force  Bill"  as  to  the  jurisdiction  in 
habeas  corpus  was  more  extensive.  It  provided  that  judges  of 
the  United  States  courts  might  issue  the  writ 

"In  all  cases  of  a  prisoner  or  prisoners,  in  jail  or  confinement, 
where  he  or  they  shall  be  committed  or  confined  on,  or  by  any 
authority  or  law,  for  any  act  done,  or  omitted  to  be  done,  in  pur- 
suance of  a  law  of  the  United  States,  or  any  order,  process,  or 
decree,  of  any  judge  or  court  thereof,  anything  in  any  act  of  Con- 
gress to  the  contrary  notwithstanding."  25 

This  provision  has  been  twice  extended;  first,  by  the  statute  of 
August  29,  184226  to  cases  where  the  prisoner  claims  that  the  act 
for  which  he  is  held  in  custody  was  done  under  the  sanction  of  a 
foreign  power,  and  where  the  effect  and  validity  of  the  plea  de- 
pends upon  the  law  of  nations,  and  again,  by  the  statute  of  Feb- 
ruary 5,  186727  to  cases  of  a  prisoner  in  custody  in  violation  of  the 
constitution  or  a  law  or  treaty  of  the  United  States.  The  statute 
as  amended  is  cited  in  full  below.28 

The  clause  "in  custody  for  an  act  done  or  omitted  in  pur- 

24Tennessee  v.  Davis,  supra;  State  of  Virginia  v.  Felts  (1904)  133  Fed. 
R.  85;  Davis  v.  South  Carolina  (1882)  107  U.  S.  597;  Findley  v.  Satter- 
field  (1877)  3  "Woods  504. 

^Act  of  March  2,  1833,  Sec.  7;  4  Stat.  L.  634. 

265   Stat.  L.  539- 

"14  Stat.  L.  385. 

28U.  S.  Comp.  St.  §  753:  "The  writ  of  habeas  corpus  shall  in  no  case 
extend  to  a  prisoner  in  jail,  unless  where  he  is  in  custody  under  or  by 
color  of  the  authority  of  the  United  States,  or  is  committed  for  trial  be- 
fore some  court  thereof;  or  is  in  custody  for  an  act  done  or  omitted  in 
pursuance  of  a  law  of  the  United  States,  or  of  an  order,  process,  or  decree 
of  a  court  or  judge  thereof;  or  is  in  custody  in  violation  of  the  Constitu- 
tion or  of  a  law  or  treaty  of  the  United  States;  or,  being  a  subject  or 
citizen  of  a  foreign  State,  and  domiciled  therein,  is  in  custody  for  an  act 
done  or  omitted  under  any  alleged  right,  title,  authority,  privilege,  pro- 
tection, or  exemption,  claimed  under  the  commission,  or  order,  or  sanc- 
tion of  any  foreign  State,  or  under  color  thereof,  the  validity  and  effect 
whereof  depend  upon  the  law  of  nations;  or  unless  it  is  necessary  to  bring 
the  prisoner  into  court  to  testify." 
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suance  of  a  law  of  the  United  States  or  of  an  order,  process,  or 
decree  of  a  court  or  judge  thereof"28  refers  to  a  distinct  class  of 
cases,  including  a  Federal  officer  held  by  a  State  court  for  an  act 
done  or  omitted  pursuant  to  Federal  authority.  In  such  a  case 
it  is  the  authority  under  which  the  accused  acts  which  is  the  sub- 
ject of  investigation,  and  the  occasion  for  granting  relief,  whereas 
the  other  clause  "in  custody  in  violation  of  the  constitution  or  a 
law  or  treaty  of  the  United  States,"  added  in  1887,  is  aimed  at  the 
invalidity  of  the  law  or  process  under  which  the  accused  is  held,  as 
being  in  conflict  with  the  constitution,  laws  or  treaties  of  the 
United  States.  The  clause  last  referred  to,  therefore,  generally 
presents  a  question  of  which  the  State  and  Federal  courts  have 
concurrent  jurisdiction,  since  a  State  court  may  determine  whether 
the  law  or  process  under  which  the  party  claims,  or  under  which 
a  claim  is  made  against  him,  violates  the  constitution,  laws  or 
treaties  of  the  United  States.  In  all  such  instances,  therefore, 
when  a  person  seeks  relief  by  habeas  corpus  out  of  a  Federal  court 
on  the  ground  that  he  is  held  by  a  State  court  in  violation  of  the 
constitution,  laws  or  treaties  of  the  United  States,  the  Federal 
court  may  exercise  its  discretion  and  grant  the  relief  sought  or 
leave  the  petitioner  to  urge  his  plea  in  the  State  court,  and,  if  un- 
successful there,  to  appeal  to  the  Supreme  Court.  And  this  dis- 
cretion will  be  exercised  in  favor  of  the  latter  course  unless  there 
is  some  urgency  calling  for  prompt  action.29 

But  where  an  officer  of  the  United  States  government  is  im- 
prisoned for  an  offense  alleged  to  have  been  committed  against 
the  law  of  a  State,  and  he  claims  that  the  alleged  offense  consists 
of  an  act  done  by  him  in  pursuance  of  a  law  of  the  United  States, 
or  of  a  process  of  its  courts,  a  very  different  situation  is  presented. 
Then  the  questions  on  habeas  corpus  are  whether  the  State  has 
power  to  imprison  a  Federal  officer  for  an  act  done  under  Federal 
authority,  and,  if  there  be  uncertainty,  whether  the  officer  has  ex- 
ceeded his  authority,  whether  the  Federal  judge  on  habeas  corpus 
may  hear  and  determine  that  question  upon  evidence  taken  before 
him. 

Before  considering  these  problems,  it  may  be  well  to  look  at 
the  other  line  of  cases,  to  which  we  have  referred,  as  to  the  power 

™Ex  parte  Royall  (1886)  117  U.  S.  241;  Minnesota  v.  Brundage  (1901) 
180  U.  S.  499;  Boskie  v.  Comingore  (1907)  117  U.  S.  459,  466;  Whitten  v. 
Tomlinson  (1895)  160  U.  S.  231;  Fells  v.  Murphy  (1906)  201  U.  S.  123; 
Valentina  v.  Mercer  (1906)  201  U.  S.  131;  Urquhart  v.  Brown  (1907)  205 
U.  S.  179. 
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of  a  State  court  on  habeas  corpus  to  discharge  a  prisoner  from 
the  custody  of  a  Federal  officer  on  the  ground  that  the  restraint 
is  illegal.  Here  we  come  upon  a  long,  and,  at  times,  a  bitter  legal 
conflict.  The  question  was  first  raised  in  the  Matter  of  Ferguson*0 
in  the  Supreme  Court  of  New  York  in  1812  in  the  case  of  a  minor 
enlisted  in  the  United  States  Army.  Chief  Justice  Kent  expressed 
the  opinion  that  the  State  court  was  without  jurisdiction,  but  a 
majority  of  the  court  declined  to  concur  in  that  opinion,  while 
refusing  the  writ  as  a  matter  of  discretion.  The  next  year,  how- 
ever, the  same  eminent  judge,  writing  the  opinion  of  the  unanimous 
court,  ordered  an  attachment  against  General  Morgan  Lewis  for 
refusing  to  produce  before  a  Supreme  Court  commissioner  on 
habeas  corpus  a  soldier  held  by  him  upon  a  charge  of  treason.31 
Some  years  later  the  same  court  unanimously  affirmed  the  juris- 
diction of  the  Recorder  of  the  City  of  New  York  to  discharge  on 
habeas  corpus  a  soldier  enlisted  in  the  United  States  Army  while 
an  infant  without  the  consent  of  his  guardian.32  In  the  meantime  a 
similar  conclusion  had  been  reached  in  several  of  the  States,33  and 
the  authority  of  State  courts  to  discharge  on  habeas  corpus  prison- 
ers from  the  custody  of  a  Federal  officer  seems  to  have  been  gener- 
ally recognized  down  to  the  time  of  the  attempts  to  enforce  the 
Fugitive  Slave  Law  of  1850.  The  agitation  caused  by  that  law  led 
to  two  decisions  which  were  the  subject  of  much  debate  half  a 
century  ago.  The  first  of  these  was  Sim's  Case,3*  where  Chief 
Justice  Shaw  was  asked  to  grant  a  writ  of  habeas  corpus  to  bring 
before  him  a  fugitive  slave  captured  by  a  United  States  marshal 
on  the  warrant  of  a  United  States  commissioner  on  the  ground 
that  the  law  was  unconstitutional.  This  he  refused  to  do,  sustain- 
ing the  validity  of  the  law  and  thus  rendering  it  unnecessary  to 
pass  upon  the  question  whether  a  State  court  might  on  habeas 
corpus  take  a  prisoner  out  of  the  custody  of  a  Federal  officer.  In 
the  other  case,  that  of  Ableman  v.  Booth,35  the  Supreme  Court  of 
Wisconsin  held  the  act  to  be   unconstitutional  and  discharged  a 

""(N.  Y.  1812)  9  Johns.  239. 

"Matter  of  Stacy    (N.  Y.   1813)    10  Johns.   328. 

32In  the  Matter  of  Carlton   (N.  Y.  1827)   7  Cow.  471. 

"Com.  v.  Cushing  (1814)  11  Mass.  67;  Matter  of  Pleasants  (Va. 
1834)  11  Am.  Ju.  257;  Com.  v.  Downes  (1836)  24  Pick.  227;  U.  S.  v. 
Wyngall  (N.  Y.  1843)  5  Hill  16;  State  v.  Dimick  (1841)  12  N.  H.  I94J 
and  see  cases  collected  in  Hurdon  Habeas  Corpus    (2nd  Ed.)    155. 

"(1851)  7  Cush.  285. 

^(Sub  now.)  In  re  Booth  (1854)  3  Wis.  1 ;  In  re  Booth  and  Rycraft,  ibid. 
157- 
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prisoner  held  under  a  warrant  issued  by  a  United  States  commis- 
sioner for  aiding  and  abetting  the  escape  of  a  fugitive  slave,  and 
also  discharged  the  same  persons  from  confinement  after  indict- 
ment and  conviction  in  the  United  States  District  Court.  From 
these  judgments  writs  of  error  were  taken  to  the  Supreme  Court 
of  the  United  States,  where  the  judgments  were  reversed.36  Chief 
Justice  Taney,  referring  to  the  writ  of  habeas  corpus  issued  by  the 
State  court,  said  :37 

"But,  after  the  return  is  made,  and  the  State  judge  or  court 
judicially  apprized  that  the  party  is  in  custody  under  the  authority 
of  the  United  States,  they  can  proceed  no  further.  They  then 
know  that  the  prisoner  is  within  the  dominion  and  jurisdiction  of 
another  government,  and  that  neither  the  writ  of  habeas  corpus 
nor  any  other  process  issued  under  State  authority,  can  pass  over 
the  line  of  division  between  the  two  sovereignties.  He  is  then 
within  the  dominion  and  exclusive  jurisdiction  of  the  United 
States.  If  he  has  commited  an  offense  against  their  laws,  their 
tribunals  alone  can  punish  him.  If  he  is  wrongfully  imprisoned, 
their  judicial  tribunals  can  release  him  and  afford  him  redress. 
And  although,  as  we  have  said,  it  is  the  duty  of  the  marshal  or 
other  person  holding  him,  to  make  known,  by  a  proper  return,  the 
authority  under  which  he  detains  him,  it  is  at  the  same  time  im- 
peratively his  duty  to  obey  the  process  of  the  United  States,  to 
hold  the  prisoner  in  custody  under  it,  and  to  refuse  obedience  to 
the  mandate  or  process  of  any  other  government." 

Notwithstanding  the  strong  language  of  this  opinion,  State 
courts  continued  down  to  and  during  the  Civil  War,  with  much 
conflict  of  opinion,  to  discharge  minors  enlisted  in  the  United 
States  Army  and  Navy,38  and  even  as  late  as  1871  Judge  Gray, 
afterwards  one  of  the  Justices  of  the  Supreme  Court,  declared 
that  the  doctrine  that  a  State  Court  might  on  habeas  corpus  dis- 
charge a  soldier  under  age  enlisted  in  the  United  States  Army  with- 
out the  consent  of  his  guardian,  was  well  settled.39  The  Ableman 
case36  was  distinguished  as  being  limited  to  cases  where  the 
prisoner  was  confined  under  process  and  as  not  extending  to  the 
detention  of  a  citizen  by  a  mere  executive  officer,  civil  or  military, 

36Ableman  v.  Booth  (1858)  21  How.  506. 

"At  p.  523. 

^Phelan's  Case  (N.  Y.  1859)  9  Abb.  Pr.  286;  Matter  of  Dobbs  (N.  Y. 
i860)  21  How.  Pr.  68;  In  the  Matter  of  Barrett  (N.  Y.  1863)  42  Barb. 
479;  Reilly's  Case  (N.  Y.  1867)  2  Abb.  Pr.  N.  S.  334!  In  the  Matter  of 
Hopson  (N.  Y.  1863)  40  Barb.  34.  See  the  authorities  in  both  the  Federal 
and  State  Courts  cited  by  Blatchford,  J.,  in  In  re  Thomas  H.  Neill  (1871) 
8  Blatch.  156;  and  see  the  cases  collected  in  Hurd  on  Habeas  Corpus  (2nd 
Ed.)    154. 

89McConologue's  Case    ( 1 87 1 )    107  Mass.   154. 
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of  the  United  States,  without  color  of  judicial  process.  How- 
ever, in  the  very  year  of  Judge  Gray's  decision,  the  Supreme 
Court  of  the  United  States  put  the  whole  question  to  rest  in  a 
very  sweeping  opinion  in  Tarble's  Case.40  In  that  case  a  soldier 
in  the  United  States  Army  was  discharged  on  habeas  corpus  by  a 
Supreme  Court  commissioner  of  the  State  of  Wisconsin  on  the 
ground  that  he  had  been  unlawfully  enlisted  while  a  minor  without 
the  consent  of  his  guardian.  An  extremely  able  and  careful  opin- 
ion was  delivered  by  Judge  Paine  for  the  Supreme  Court  of  Wis- 
consin.41 The  Supreme  Court  of  the  United  States  considered  the 
general  question  presented,  which  it  stated  to  be  :42 

"Whether  any  judicial  officer  of  a  State  has  jurisdiction  to 
issue  a  writ  of  habeas  corpus,  or  to  continue  proceedings  under  the 
writ  when  issued,  for  the  discharge  of  a  person  held  under  the 
authority,  or  claim  and  color  of  the  authority,  of  the  United  States, 
by  an  officer  of  that  government." 

To  this  the  court  made  reply  in  the  following  language  :43 

"State  judges  and  State  courts,  authorized  by  laws  of  their 
states  to  issue  writs  of  habeas  corpus,  have  undoubtedly  a  right 
to  issue  the  writ  in  any  case  where  a  party  is  alleged  to  be  illegally 
confined  within  their  limits,  unless  it  appear  upon  his  application 
that  he  is  confined  under  the  authority,  or  claim  and  color  of  the 
authority,  of  the  United  States,  by  an  officer  of  that  government. 
If  such  fact  appear  upon  the  application  the  writ  should  be  refused. 
If  it  do  not  appear,  the  judge  or  court  issuing  the  writ  has  a  right 
to  inquire  into  the  cause  of  imprisonment,  and  ascertain  by  what 
authority  the  person  is  held  within  the  limits  of  the  State ;  and 
it  is  the  duty  of  the  marshal,  or  other  officer  having  the  custody 
of  the  prisoner,  to  give,  by  a  proper  return,  information  in  this 
respect.  His  return  should  be  sufficient,  in  its  detail  of  facts,  to 
show  distinctly  that  the  imprisonment  is  under  the  authority,  or 
claim  and  color  of  the  authority,  of  the  United  States,  and  to 
exclude  the  suspicion  of  imposition  or  oppression  on  his  part. 
And  the  process  or  order,  under  which  the  prisoner  is  held,  should 
be  produced  with  the  return  and  submitted  to  inspection,  in  order 
that  the  court  or  judge  issuing  the  writ  may  see  that  the  prisoner 
is  held  by  the  officer,  in  good  faith,  under  the  authority,  or  claim 
and  color  of  the  authority,  of  the  United  States,  and  not  under  the 
mere  pretense  of  having  such  authority. 

"This  right  to  inquire  by  process  of  habeas  corpus,  and  the  duty 
of  the  officer  to  make  a  return  'grows  necessarily,'  says  Mr.  Chief 

*°(i87i)    13  Wall.  397- 

41  (1870)  25  Wis.  390. 

42At  p.  402. 

"At  pages  409-410. 
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Justice  Taney,  'out  of  the  complex  character  of  our  government, 
and  the  existence  of  two  distinct  and  separate  sovereignties 
within  the  same  territorial  space,  each  of  them  restricted  in  its 
power,  and  each  within  its  sphere  of  action,  prescribed  by  the  Con- 
stitution of  the  United  States,  independent  of  the  other.  But, 
after  the  return  is  made,  and  the  State  judge  or  court  judicially 
apprised  that  the  party  is  in  custody  under  the  authority  of  the 
United  States,  they  can  proceed  no  further.  They  then  know  that 
the  prisoner  is  within  the  dominion  and  jurisdiction  of  another 
government,  and  that  neither  the  writ  of  habeas  corpus  nor  any 
other  process  issued  under  State  authority  can  pass  over  the  line 
of  division  between  the  two  sovereignties.  He  is  then  within  the 
dominion  and  exclusive  jurisdiction  of  the  United  States.  If  he 
has  committed  an  offense  against  their  laws,  their  tribunals  alone 
can  punish  him.  If  he  is  wrongfully  imprisoned,  their  judicial 
tribunals  can  release  him  and  afford  him  redress.'  " 

This  case  settled  two  distinct  propositions :  first,  that  the  State 
courts  were  without  jurisdiction  on  habeas  corpus  when  it  was 
made  to  appear  on  the  return  that  the  prisoner  was  held  under 
claim  or  color  of  the  authority  of  the  United  States ;  and,  secondly, 
as  to  this  want  of  jurisdiction  it  was  not  material  whether  the 
claim  and  color  of  authority  was  under  judicial  process  or  statutory 
direction. 

The  fundamental  proposition  upon  which  the  Ableman36  and 
Tarblei0  cases  rest  is  of  great  importance.  It  is  that  no  State  has 
power  to  interfere  with  a  Federal  officer  in  the  discharge  of  his 
duties.  It  is  true,  as  was  argued  in  the  Ableman  case,  that  the 
Supreme  Court  of  Wisconsin  had  general  jurisdiction  to  pass  upon 
the  constitutionality  of  the  Fugitive  Slave  Law.  It  had  power  to 
do  this  in  any  procedure  which  did  not  directly  arrest  the  functions 
of  the  Federal  government.  No  State  can  lawfully  do  an  act  which 
will  suspend  even  for  a  moment  the  machinery  of  the  national 
government.  Courts  of  a  State  cannot  use  their  general  jurisdic- 
tion to  pass  upon  the  constitutionality  or  construction  of  a  United 
States  statute  or  treaty  in  such  a  way  as  to  paralyze  the  perform- 
ance of  a  duty  enjoined  by  such  a  statute  upon  a  United  States 
official.  The  power  fails  the  moment  the  hand  of  the  State  is  laid 
upon  a  Federal  agency  and  judicial  control  over  that  agency  is 
within  the  exclusive  jurisdiction  of  the  Federal  government.  This 
is  fundamental  in  our  duplex  system  of  government,  in  which  the 
constitution  and  laws  of  the  United  States  and  treaties  made 
under  its  authority  are  the  supreme  law  of  the  land. 

We  may  now   return  to   a  consideration   of   the  jurisdiction 
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which  the  United  States  courts  have  to  discharge  on  habeas  corpus 
a  person  held  by  a  State  court  for  an  act  claimed  by  the  accused 
to  have  been  done  by  the  authority  of  the  United  States  or  by  a 
process  of  its  courts.  The  statute  provides  that  the  court  "shall 
proceed  in  a  summary  way  to  determine  the  facts  of  the  case  by 
hearing  the  testimony  and  arguments  and  thereupon  to  dispose  of 
the  party  as  law  and  justice  require."  What  is  the  fact  to  be 
determined  ?  Is  it  whether  the  party  was  acting  under  a  claim  or 
color  of  authority  of  the  United  States,  or  is  it  whether  he  was 
actually  acting  within  his  authority  and  had  not  overstepped  it? 
And  if  the  Federal  judge  finds  that  there  is  a  conflict  of  evidence 
as  to  whether  the  act  complained  of  was  in  excess  of  the  authority 
of  the  officer,  may  he  remand  the  prisoner  to  the  custody  of  the 
State  court,  and  has  that  court  jurisdiction  to  determine  that  ques- 
tion? The  opinions  in  the  Ableman  and  Tarble  cases  seem 
to  require  as  an  answer  that  the  fact  to  be  determined  is  simply 
whether  the  accused  was  an  officer  of  the  United  States,  and 
whether  he  was  in  good  faith  exercising  his  office,  and,  if  so, 
the  duty  of  the  Federal  judge  is  to  discharge ;  but  if  there 
be  a  conflict  of  fact,  that  conflict  must  be  determined  by  the  Federal 
judge,  in  order  that  he  may  dispose  of  the  party  as  law  and  jus- 
tice require.  The  first  reported  case  arose  twenty  years  after  the 
statute  (the  "Force  Bill")  was  passed,  and  under  circumstances 
quite  different  from  those  to  which  it  was  intended  to  apply.  The 
statute,  as  we  have  seen,  was  enacted  to  defeat  an  attempt  to  nullify 
the  Federal  revenue  laws  in  the  South ;  it  was  applied  to  prevent 
the  nullification  of  the  Fugitive  Slave  Law  in  the  North.  In  the 
case  referred  to44  it  appeared  that  a  justice  of  the  peace  in  Pennsyl- 
vania issued  a  warrant  for  an  assault  against  certain  deputy 
marshals  who,  under  process  of  the  United  States  courts,  had 
arrested  a  negro  boy  as  a  fugitive  from  labor.  On  habeas 
corpus  Justice  Grier  discharged  the  marshals  on  the  ground  that 
they  were  acting  under  process  of  a  Federal  court.  Subsequently, 
a  civil  suit  was  brought  in  the  Supreme  Court  of  Pennsylvania 
against  the  same  persons  in  which  they  were  arrested  for  the 
same  alleged  assault  and  were  against  discharged  by  a  Federal 
judge.45  They  were  arrested  a  third  time  on  a  bench  warrant 
and  an  indictment  for  the  same  offense  and  were  again  brought 
before  the  Federal  judge  on  habeas  corpus.       The  judge  then 

"Ex  parte  Jenkins   (1853)  2  Wall.  Jr.  521. 
"Ibid.  531. 
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proceeded  to  hear  evidence  as  to  whether  they  had  transcended 
the  rightful  limits  of  their  authority.  The  report  does  not  show 
the  final  action,  but  doubtless  the  accused  were  discharged.  A 
little  later  a  circuit  judge  discharged  on  habeas  corpus  a  Federal 
bailiff  who  had  been  arrested  by  a  State  officer  on  a  charge 
of  murder.  The  discharge  was  granted  on  the  ground  that  the 
homicide  was  committed  while  the  accused,  acting  under  com- 
mand of  a  United  States  marshal,  was  attempting  to  make  an 
arrest  under  a  warrant  from  a  United  States  Court.46  We  next 
come  to  the  memorable  case  of  Neagle,47  who  was  imprisoned 
upon  a  charge  of  murder  under  a  warrant  of  a  committing  magis- 
trate of  the  State  of  California  for  the  killing  of  David  S.  Terry, 
when  about  to  make  an  assault  upon  Mr.  Justice  Field.  Neagle 
had  been  appointed  a  deputy  by  the  marshal  for  the  Northern 
District  of  California  with  special  instructions  to  attend  on  Judge 
Field  and  protect  him  from  assault  on  the  part  of  Terry.  He  was 
brought  before  the  Circuit  Court  on  habeas  corpus  and  discharged, 
after  evidence  had  been  taken  as  to  the  facts  attending  the  killing 
of  Terry.  The  questions  determined  were  that  Neagle  was  an 
officer  of  the  United  States,  acting  under  authority  of  its  laws, 
and  that  what  he  did  was  justified  by  the  duty  he  was  called  upon 
to  perform.  The  court  found  that  he  did  no  more  than  was  neces- 
sary and  proper  for  him  to  do,  and  hence  was  not  only  acting 
under  authority  of  law,  but  within  his  authority.  No  intimation 
is  made  as  to  what  action  would  have  been  proper  if  the  evidence 
as  to  whether  he  was  acting  within  his  authority  had  been  regarded 
as  conflicting.  Many  cases  have  since  arisen  where  prisoners  held 
by  State  authorities  have  been  discharged  by  Federal  courts  or 
judges  on  the  ground  that  the  act  complained  of  was  done  under 
authority  of  the  United  States  or  the  process  of  its  courts.48  In 
only  two  of  the  reported  cases  has  a  discharge  been  refused  or  the 

"U.  S.  ex  rel.  Roberts  v.  Jailer  of  Fayette  County  (U.  S.  1867)  2  Abb. 
265;  to  the  same  effect  U.  S.  ex  rel.  of  Weeden  (1877)  2  Flip.  76;  Ex  parte 
Sifford  (1857)  5  Am.  L.  Reg.  659. 

"In  re  Neagle  (1889)   135  U.  S.  1. 

"United  States  v.  Fullhart  (1891)  47  Fed.  802;  Ex  parte  Conway  (1891) 
48  Fed.  77;-  Kelly  v.   State  of  Georgia   (1895)    68  Fed.  652;  In  re  Waite 

(1897)  81  Fed.  359,  affd  (1898)  88  Fed.  102;  In  re  Lewis  (1897)  83  Fed. 
159;  In  re  Thomas  (1897)  82  Fed.  304,  affd  (C.  C.  A.  1898)  87  Fed.  453, 
(1899)   173  U.  S.  277;  In  re  Weeks  (1897)   83  Fed.  729;  In  re  Comingore 

(1898)  96  Fed.  552,  aff'd  (1900)  177  U.  S.  459;  In  re  Fair  (1900)  100  Fed. 
149;  Anderson  v.   Elliott   (1900)    101  Fed.  609;  United  States  v.  Fuellhart 

(1901)  106  Fed.  911;  In  re  Turner  (1902)    119  Fed.  231;  In  re  Matthews 

(1902)  122  Fed.  248;  In  re  Laing  (1903)  127  Fed.  213;  Ex  parte  Schlaffer 
(J907)  154  Fed.  921;  United  States  v.  Lipsett  (1907)  156  Fed.  65;  Drury  v. 
Lewis  (1907)  200  U.  S.  1;  Hunter  v.  Wood  (1908)  209  U.  S.  205. 
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matter  remanded  to  the  State  court.40  In  all  the  others  the  court 
has  either  found  that  the  evidence  left  no  doubt  of  the  authority 
of  the  Federal  officer  to  do  the  act  complained  of  or  the  court 
itself  resolved  the  doubt  in  favor  of  the  authority.  In  some  of 
the  cases  cited  the  question  we  are  considering  has  been  discussed. 
In  re  Waite50  presents  the  precise  question  in  a  sharp  and  well 
defined  manner.  The  prisoner  who  was  an  examiner  in  the  pen- 
sion bureau  was  indicted  under  the  code  of  Iowa  for  a  malicious 
threat  to  accuse  a  person  of  a  crime  in  order  to  compel  him  to 
do  an  act  against  his  will.  He  was  tried  and  convicted,  and  upon 
appeal  to  the  Supreme  Court  of  the  State  his  conviction  was  af- 
firmed. He  then  sued  out  a  writ  of  habeas  corpus  before  the 
United  States  District  Judge  for  the  Northern  District  of  Iowa, 
and  was  discharged.  In  that  case  it  was  held  that  where  it  ap- 
peared that  the  acts  charged  in  the  indictment  were  done  by  the 
defendant  as  an  officer  or  agent  of  the  United  States  in  and  about 
a  matter  within  Federal  control  when  engaged  in  duties  imposed 
upon  him  by  the  laws  of  the  United  States,  the  State  court  was 
without  jurisdiction  to  inquire  whether  he  had  overstepped  the 
proper  limits  of  his  authority  and  to  hold  him  amenable  for  a 
violation  of  a  State  law.  This  case  was  affirmed  in  the  Circuit 
Court  of  Appeals.51  The  opinion  of  that  court  also  asserts  the 
necessity  and  propriety  in  every  such  case  of  discharging  the 
accused  in  habeas  corpus  instead  of  remanding  him  to  the  custody 
of  the  State  Court  and  putting  him  to  a  writ  of  error  to  the  Su- 
preme Court  of  the  United  States  in  the  event  of  an  adverse  de- 
cision, following  the  doctrine  laid  down  in  Ex  Parte  Royall52  that 
such  cases  present  questions  of  such  importance  and  urgency  that 
the  court  which  is  appealed  to  for  relief  may  and  should  discharge 
the  prisoner  by  habeas  corpus,  instead  of  compelling  him  to  resort 
to  the  slower  process  by  appeal,  provided  that  it  finds  upon  an  in- 
vestigation of  the  case  that  the  petitioner's  complaint  is  well 
founded.53 

In  re  Waite  is  cited  with  approval  in  Easton  v.  Iozi'a,5*  and 
Ohio  v.  Thomas.55 

49In  re  Matthews  (1902)   122  Fed.  248;  Drury  v.  Lewis   (1907)  200  U.  S. 
1.     Cited  in  Note  48. 

°°(i897)   81  Fed.  359;   supra,  note  48. 

"(Sub  nom.)  Campbell  v.  Waite  (1898)  88  Fed.  IC2. 

"(1886)    117  U.  S.  241. 

^Campbell  v.  Waite,  supra,  at  p.   108. 

"(1903)    188  U.  S.  220. 

65  (1899)   173  U.  S.  276. 
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There  are  also  instances  in  which  an  officer  of  the  United 
States  is  liable  under  Federal  statutes  to  a  criminal  prosecution 
for  the  same  act  for  which  he  is  held  criminally  chargeable  under 
a  State  law.  Thus,  under  the  military  and  naval  code,  a  military 
or  naval  officer  or  a  soldier  or  sailor  may  be  subject  to  court 
martial  for  an  act  for  which  he  may  also  be  indicted  under  the, 
State  law.  In  such  cases  the  exercise  of  the  power  of  discharge 
upon  habeas  corpus  by  a  Federal  judge  has  sometimes  been  put 
upon  the  ground  of  the  exclusive  jurisdiction  of  the  Federal 
authorities,  in  analogy  to  those  cases  in  which  it  has  been  held 
that  the  courts  of  a  State  have  no  jurisdiction  of  the  crime  of 
perjury  committed  in  an  examination  before  United  States  officers 
under  United  States  statutes.58 

In  Tennessee  v.  Davis,51  where  a  revenue  officer  was  indicted 
for  murder  in  a  State  court  and  petitioned  for  removal  of  the 
prosecution  into  the  United  States  court,  which  removal  was 
granted  and  sustained,  the  Supreme  Court  said  :58 

"  'The  general  government  must  cease  to  exist  whenever  it 
loses  the  power  of  protecting  itself  in  the  exercise  of  its  consti- 
tutional powers.'  It  can  act  only  through  its  officers  and  agents, 
and  they  must  act  within  the  States.  If,  when  thus  acting,  and 
within  the  scope  of  their  authority,  those  officers  can  be  arrested, 
brought  to  trial  in  a  State  court  for  an  alleged  offense  against  the 
law  of  the  State,  yet  warranted  by  the  Federal  authority  they 
possess,  and  if  the  general  government  is  powerless  to  interfere 
at  once  for  their  protection, — if  their  protection  must  be  left  to 
the  action  of  the  State  court, — the  operations  of  the  general  gov- 
ernment may  at  any  time  be  arrested  at  the  will  of  one  of  its 
members.     *     *     * 

"We  do  not  think  such  an  element  of  weakness  is  to  be  found 
in  the  constitution.  The  United  States  is  a  government  with 
authority  extending  over  the  whole  territory  of  the  Union,  acting 
upon  the  States  and  upon  the  people  of  the  States.  While  it  is 
limited  in  the  number  of  its  powers,  so  far  as  its  sovereignty 
extends  it  is  supreme.  No  State  government  can  exclude  it  from 
the  exercise  of  any  authority  conferred  upon  it  by  the  constitution, 
obstruct  its  authorized  officers  against  its  will,  or  withhold  from 
it,  for  a  moment,  the  cognizance  of  any  subject  which  that  instru- 
ment has  committed  to  it." 

It  is  impossible  to  read  the  cases  on  this  subject  without  feeling 
that  the  courts  have,  in  some  instances,  hesitated  to  apply  the  funda- 
mental principle  so  distinctly  stated  in  the  Ableman  and  Tarble 

ieIn  re  Fair  (1900)  100  Fed.  149-157;  In  re  Loney  (1890)  134  U.  S.  372. 
"(1879)   100  U.  S.  257. 
68 At  pages  262-3. 
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cases.  The  reason  for  this  is  to  be  found  in  the  fear  that  the 
mode  of  procedure  open  to  the  Federal  courts  upon  habeas  corpus 
may  result  in  the  discharge  of  a  Federal  officer  who  has  so  far 
exceeded  his  authority  as  to  make  himself  properly  liable  under 
the  criminal  law  of  the  State.  A  Federal  judge  might  naturally 
feel  reluctant  to  pass  upon  the  question  whether  the  officer  had  or 
had  not  exceeded  his  authority,  where  there  is  a  conflict  of  evi- 
dence ;  and  yet  plainly  that  is  not  only  a  Federal  question  but  it 
is  a  question  which  no  other  tribunal  has  authority  to  determine. 
To  leave  that  question  to  the  determination  of  the  State  court, 
even  though  it  may  be  reviewed  upon  appeal  to  the  Supreme 
Court,  is  to  concede  an  authority  inconsistent  with  the  full  exercise 
of  the  functions  of  the  Federal  government. 

The  instinctive  feeling  of  the  courts  is  suggested  by  the  words 
of  Judge  Peckham,  referring  to  the  powers  of  the  judge  under 
this  clause  of  the  habeas  corpus  act.59 

"It  is  an  exceedingly  delicate  jurisdiction  given  to  the  Federal 
courts  by  which  a  person  under  an  indictment  in  a  State  court  and 
subject  to  its  laws  may  by  the  decision  of  a  single  judge  of  the 
Federal  court,  upon  a  writ  of  habeas  corpus,  be  taken  out  of  the 
custody  of  the  officers  of  the  State  and  finally  discharged  there- 
from, and  thus  a  trial  by  the  State  courts  of  an  indictment  found 
under  the  laws  of  a  State  be  finally  prevented." 

In  the  late  case  of  Drury  v.  Lewis,60  the  Supreme  Court  of 
the  United  States  seems  to  have  laid  down  a  doctrine  difficult  to 
reconcile  with  the  Abel  in  an36  and  Tarblei0  cases,  or  with  the 
opinions  expressed  in  In  re  Waited  or  in  Davis  v.  Tennessee?1  In 
that  case  a  lieutenant  and  a  soldier  in  the  United  States  army  were 
indicted  in  Pennsylvania  on  a  charge  of  murder  and  manslaughter. 
It  appeared  that  they  were  stationed  at  Allegheny  Arsenal  in 
Pittsburgh,  and  that  thefts  having  been  committed  upon  the 
Arsenal  grounds  and  buildings,  the  commanding  officer  had 
directed  the  lieutenant  to  stop  the  depredations  and  establish  a 
patrol.  This  he  did,  and  the  accused  persons,  in  pursuance  of  this 
command,  having  received  word  that  some  persons  were  stealing 
copper  from  a  building,  undertook  to  arrest  certain  persons  com- 
ing from  the  Arsenal,  and  in  doing  so  fired  shots  which  wounded 
and  resulted  in  the  death  of  one  Crowley,  for  which  the  indictments 

59Baker  v.  Grice  (1897)   169  U.  S.  284.  291. 

O0(i9o6)   200  U.   S.   1,  aff'g  S.  C.    (Sub   mow.),  United  States  v.  Lewis 
(1904)    129  Fed.  823. 
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were  obtained.     It  was  claimed  that  Crowley  had  surrendered  be- 
fore the  shots  were  fired.    The  Supreme  Court  said  :61 

"But  there  was  a  conflict  of  evidence  as  to  whether  Crowley 
had  or  had  not  surrendered  and  it  is  conceded  that  if  he  had,  it 
could  not  reasonably  be  claimed  that  the  fatal  shot  was  fired  in 
the  performance  of  a  duty  imposed  by  the  federal  law,  and  the 
state  court  had  jurisdiction. 

"The  Circuit  Court  was  not  called  on  to  determine  the  guilt 
or  innocence  of  the  accused.  That  was  for  the  state  court  if  it 
had  jurisdiction,  and  this  the  state  court  had,  even  though  it  was 
petitioner's  duty  to  pursue  and  arrest  Crowley  (assuming  that  he 
had  stolen  pieces  of  copper),  if  the  question  of  Crowley  being  a 
fleeing  felon  was  open  to  dispute  on  the  evidence ;  that  is,  if  that 
were  the  gist  of  the  case,  it  was  for  the  state  court  to  pass  upon 
it,  and  its  doing  so  could  not  be  collaterally  attacked." 

In  conclusion  the   Court  said : 

"We  have  repeatedly  held  that  the  acts  of  Congress  in  relation 
to  habeas  corpus  do  not  imperatively  require  the  Circuit  Courts 
to  wrest  petitioners  from  the  custody  of  state  officers  in  advance  of 
trial  in  the  State  courts  and  that  those  courts  may  decline  to  dis- 
charge in  the  proper  exercise  of  discretion." 

The  cases  cited  by  the  Chief  Justice  in  support  of  the  last 
statement  were  none  of  them  cases  in  which  a  habeas  corpus  was 
sought  upon  the  ground  that  the  petitioner  was  in  custody  for  an 
act  done  in  pursuance  of  the  authority  of  the  United  States,  or 
of  a  process  of  its  courts.  They  were  not  cases  of  officers  seeking 
to  be  discharged  from  imprisonment  under  State  authority  upon 
the  claim  that  the  act  for  which  they  were  imprisoned  was  done  in 
the  course  of  official  duty.  They  were  cases  of  parties  who  com- 
plained that  their  individual  rights  under  the  constitution,  laws 
or  treaties  of  the  United  States  were  violated  by  their  imprison- 
ment under  State  authority,  and,  as  we  have  said  before,  the 
issue  made  was  one  of  which  the  State  and  Federal  courts  had 
concurrent  jurisdiction,  and  it  was  therefore  unquestionably  within 
the  competency  of  the  Federal  court  in  its  discretion  to  leave  the 
party  to  pursue  his  remedies  in  the  State  court  and  on  appeal 
therefrom. 

The  Ableman36  and  Tarble40  cases  are  not  referred  to  in  the 
opinion  in  the  Drury60  case.  Can  the  latter  case  be  harmonized 
with  them,  or  with  what  was  said  in  Tennessee  v.  Davis?57 
In  the  Ableman  and    Tarble  cases  the    State   court   directed   its 

01  At  page  8. 
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habeas  corpus  to  the  Federal  officer  upon  the  assumption  that  it 
had  jurisdiction  to  discharge  a  prisoner  from  his  custody,  and  it 
was  held  that  though  the  court  had  jurisdiction  to  grant  the  writ, 
yet  it  lost  jurisdiction  to  proceed  to  enforce  it  against  a  Federal 
officer  when  it  appeared  that  he  was  acting  under  claim  of  Federal 
authority.  In  the  Drury  case  the  State  court  acting  under  its 
general  jurisdiction  arrested  a  Federal  officer  for  an  offense  under 
the  State  law,  and  that  officer  asserted  on  habeas  corpus  before  a 
Federal  judge  by  way  of  justification  of  his  alleged  offense  that  he 
was  acting  in  pursuance  of  his  authority  as  a  Federal  officer.  It 
is  said  in  the  opinion  that  the  State  court  had  jurisdiction  if  the 
question  of  Crowley's  being  a  "fleeing  felon"  was  open  to  dispute 
on  the  evidence.  In  other  words,  the  question  whether  the  officer 
was  acting  within  his  authority,  and,  therefore,  protected  from 
arrest  by  the  State  court,  depended  upon  whether  Crowley  was 
a  "fleeing  felon"  and  that  this  was  for  the  State  court  to  decide. 
The  ground  of  the  decision  apparently  is  that  whenever  the  evi- 
dence is  disputable  as  to  whether  the  act  of  the  Federal  officer 
was  within  his  authority,  the  State  court  has  jurisdiction  to  de- 
termine that  question  concurrently  with  the  Federal  court,  and 
may  exercise  that  jurisdiction  to  the  extent  of  arresting  and  im- 
prisoning the  Federal  officer.  But  this  seems  to  be  a  conclusion 
incompatible  with  the  paramount  sovereignty  of  the  Federal  gov- 
ernment over  its  own  agencies  and  instrumentalities,  for  suppose 
it  to  be  finally  found  that  the  Federal  officer  was  acting  within  his 
right,  then  it  will  have  transpired  that  an  inferior  sovereignty  has 
arrested  and  imprisoned  an  officer  of  the  paramount  sovereignty 
while  engaged  in  the  performance  of  his  duties,  and  thus  far  has 
interfered  with  the  functions  of  the  superior  government.  More- 
over, while  a  court  may  have  general  jurisdiction  of  a  subject,  that 
jurisdiction  may  be  limited  as  to  certain  persons  or  exigencies. 
Thus,  by  way  of  illustration,  a  State  court  has  undoubted  juris- 
diction in  certain  cases  to  issue  writs  of  attachment,  and  yet  it  has 
no  power  under  that  writ  to  sieze  property  in  custody  of  the 
United  States,  and  if  it  does,  its  jurisdiction  or  its  power  ceases 
and  the  act  is  void.62  So,  in  the  Ableman™  and  Tarblei0  cases, 
it  was  held  that  the  jurisdiction  of  the  State  court  terminated  at 
the  moment  when  the  hand  of  violence  was  laid  upon  an  officer 
of  the  Federal  government  claiming  to  act  under  its  authority; 
and  it  is  difficult  to  see  why  the  same  principle  does  not  apply  in 

"Harris  v.  Dennie  (1830)  3  Pet.  292. 
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equal  force  in  the  situations  such  as  was  presented  by  the  Drury*0 
case.  If  this  be  so,  of  course,  the  Federal  court  has  no  discretion 
to  remand  the  officer  for  trial  to  the  State  court  until  after  it  has 
decided  that  the  officer  was  not  acting  pursuant  to  Federal 
authority. 

The  questions  presented  are  undoubtedly  delicate  and  per- 
plexing, for  if  the  Federal  judge  is  to  determine  the  question  of 
justification  the  accused  must  either  be  acquitted  or,  since  the 
Federal  judge  has  no  power  to  convict  and  sentence,  he  must  be 
returned  to  the  State  court  for  trial.  Neither  course  is  satisfac- 
tory. The  one  disposes  of  questions  of  fact  without  the  aid  of  a 
jury,  which,  under  our  system,  is  the  established  tribunal  for  the 
determination  of  questions  of  fact.  The  other  course  leaves  to 
the  State  court  in  the  first  instance  not  only  the  construction  of 
Federal  statutes  but  the  determination  of  the  duties  and  powers  of 
Federal  officers  and  their  regulation  and  control,  and  the  power 
to  directly  interfere  with  and  stop  the  machinery  of  the  Federal 
government. 

Considering  these  questions,  may  we  not  ask  why  the  mode  of 
procedure  should  not  be  amended,  and  why  the  provisions  now 
applicable  to  the  removal  of  the  trial  or  prosecution  in  a  State 
court  against  revenue  officers  should  not  be  extended  to  all  officers 
of  the  United  States?  If  this  were  done,  in  every  instance  where 
the  accused  set  up  the  defense  of  justification  under  a  Federal 
law  or  the  process  of  a  Federal  court  the  cause  could  be  instantly 
removed  into  the  United  States  Circuit  Court.  That  court  could 
admit  the  accused  to  bail  or  discharge  him  on  habeas  corpus  if 
the  arrest  seemed  without  probable  cause,  or  it  could  proceed  to 
trial.  The  questions  of  fact  could  then  be  disposed  of  by  a  jury 
and  the  questions  of  law  relating  to  the  duties,  regulation  and 
control  of  Federal  officials  would  be  passed  upon,  in  the  first 
instance,  as  well  as  in  the  last,  by  the  courts  of  the  United  States. 

We  pass  now  to  a  brief  consideration  of  the  authority  of  a 
State  court  to  enjoin  Federal  officers  from  proceeding  in  the  per- 
formance of  duties  which  they  claim  they  are  authorized  or  re- 
quired to  perform  under  authority  of  the  United  States  or  the 
decree  or  order  of  its  courts.  It  may  be  assumed,  perhaps,  that  in 
analogy  to  the  want  of  power  in  a  State  court  to  issue  a  man- 
damus to  a  Federal  officer,  a  State  court  is  without  authority  to 
issue  a  mandatory  injunction  requiring  a  Federal  officer  to  per- 
form a  duty  imposed  upon  him  by  a  Federal  statute.     No  such 
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case  has  come  to  the  attention  of  the  writer,  but  it  has  been  held 
that  Federal  courts  have  no  power  to  issue  a  mandatory  injunc- 
tion requiring  a  State  officer  to  perform  a  duty  imposed  upon 
him.63  In  Brewer  v.  Kidd6i  it  was  held  in  Michigan  that  a  court 
of  equity  of  that  State  had  no  jurisdiction  to  restrain  the  register 
and  receiver  of  the  land  office  from  making  sale  of  the  public 
lands.     The  Court  said:65 

"We  have  been  cited  to  no  authority,  and  we  are  aware  of 
none  which  would  authorize  a  State  court  to  issue  an  injunction 
restraining  the  register  and  receiver  from  making  the  sale  adver- 
tised in  the  present  case ;  and  we  can  see  no  ground  upon  which 
such  a  jurisdiction  could  be  maintained  which  would  not  also 
authorize  the  issuing  of  a  mandamus  by  a  State  court,  to  compel 
the  performance  by  the  same  officers  of  their  official  duties." 

In  the  case  reported  under  the  title  /;/  re  Turner™  an  action 
was  brought  by  the  owner  of  a  tract  of  land  to  restrain  the  defend- 
ant, an  officer  of  the  United  States  Army,  from  continuing  the 
construction  of  a  sewer  which,  it  was  claimed,  would  pollute  the 
waters  of  a  stream  and  make  the  plaintiff's  lands  unfit  for  the 
pasturing  of  cattle.  The  court  said  that  the  substantial  inquiry 
was  whether  a  State  court  had  jurisdiction  in  a  proceeding  brought 
for  the  sole  purpose  of  enjoining  an  officer  of  the  United  States 
Army  from  doing  the  work  which  he  had  been  commanded  to 
perform  by  his  superior  officer  in  the  execution  of  an  act  of  Con- 
gress, and  whether  such  officer  could  be  enjoined  by  a  State  court, 
even  though  committing  a  wrong  upon  claimant's  property,  pro- 
vided such  act  was  being  performed  for  or  on  behalf  of  the  Govern- 
ment. The  court  vacated  the  injunction  upon  the  ground  of  want 
of  power  in  the  State  court  to  issue  it  and  removed  the  cause  to 
the  United  States  Circuit  Court. 

Here  again  we  encounter  a  difficulty  arising  from  the  mode  of 
procedure  open  under  the  present  Judiciary  Act.  It  is  well  settled 
that  an  action  cannot  be  brought  in,  nor  removed  from  a  State 
court  to,  the  United  States  Circuit  Court  upon  the  ground  that  it 
presents  a  Federal  question  unless  the  fact  that  it  arises  under 
the  constitution,  laws  or  treaties  of  the  United  States  appears  on 

^Kentucky  v.  Dennison  (i860)  24  How.  66;  McCauley  v.  Kellogg  (1873) 
2  Woods  13. 

M(i87i)  23  Mich.  440. 

65 At  page  446. 

66(i902)   119  Fed.  231. 
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the  face  of  the  complaint.67  In  an  ordinary  action  against  a  Fed- 
eral officer  to  enjoin  a  continuing  trespass  or  other  act  threatened 
or  being  performed  outside  of  official  authority  the  complaint 
might  not,  and  oftentimes,  if  properly  drawn,  would  not,  disclose 
any  Federal  question,  since  that  would  ordinarily  be  a  matter  set 
up  by  way  of  defense ;  and  it  has  been  repeatedly  held,  and  may 
now  be  regarded  as  settled  law,  that  the  mere  fact  that  it  is  made 
to  appear  upon  the  petition  for  removal  that  the  action  is  brought 
against  a  Federal  officer,  and  that  he  justifies  the  act  complained  of 
under  the  authority  of  a  Federal  law,  does  not  give  the  court 
jurisdiction  of  the  action  either  originally  or  upon  removal.68  The 
only  instance  in  which  an  action  may  be  brought  in  or  removed 
to  the  United  States  Circuit  Court,  upon  the  sole  ground  that  the 
defendant  was  claiming  to  act  under  authority  of  a  Federal  stat- 
ute, is  in  the  case  of  a  revenue  officer  under  the  provisions  of  the 
"Force  Bill,"  which  are  still  retained  as  part  of  the  existing  law.69 
If  then  diverse  citizenship  does  not  exist,  and  the  plaintiff  brings 
an  action  in  a  State  court  upon  a  proper  complaint  which  does  not 
present  a  Federal  question,  but  the  action  is  brought  against  a 
Federal  officer  who  justifies  by  way  of  answer  under  a  Federal 
statute,  there  would  seem  to  be  at  least  a  very  grave  doubt 
whether  an  injunction  could  be  sustained  in  such  an  action  by  the 
State  court  though  a  proper  case  for  such  relief  against  a  person 
other  than  a  Federal  officer  were  presented ;  and  it  is  quite  plain 
that  the  action  could  not  have  been  brought  in  or  removed  to  the 
United  States  Circuit  Court.  Perhaps  this  incongruous  condition 
of  affairs  is  more  fanciful  than  real  in  actual  experience.  Does  it 
not,  however,  suggest  the  advisability  of  so  amending  the  Judiciary 
Act,  both  as  to  the  original  jurisdiction  of  the  Circuit  Court  and 
as  to  removal,  as  to  extend  in  effect  the  provisions  of  the  existing 
law  as  to  revenue  officers,  to  all  officers  of  the  United  States  or 
persons  justifying  under  the  authority  of  the  United  States  law 
or  the  process  of  its  courts? 

The  jealousy  with  which  the  States  at  first  regarded  the  na- 
tional government  has,  to  a  large  extent,  passed  away.  The 
facilities    of    intercommunication    have    removed    inconveniences 

"Tennessee  v.  Bank  (1894)  152  U.  S.  454;  Chappell  v.  Waterworth 
(1894)  155  U.  S.  102;  Sawyer  v.  Kochersperger  (1898)  170  U.  S.  303; 
Louisville,  etc.,  R.  R.  Co.  v.  Mottley  (1908)   29  Sup.  Ct.  42. 

''People's  U.  S.  Bank  v.  Goodwin  (1008)    160  Fed.  727;  Walker  v.  Col- 
lins (1897)   167  U.  S.  57- 
68U.  S.  Rev.  St.  §  643. 
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which  in  early  days  attended  litigation  in  the  Federal  courts.  The 
mutual  relations  between  the  State  and  Federal  courts  have  come 
to  be  regarded  as  the  subject  of  critical  and  scientific  study  rather 
than  of  partisan  or  local  debate.  The  result  of  all  this  is  that 
there  is  not  now  any  substantial  difference  of  opinion  as  to  the 
desirability  of  giving  the  Federal  courts  power  to  bring  every  sub- 
ject relating  to  the  functions  of  the  Federal  government,  and  the 
performance  of  their  duties  by  Federal  officers,  in  the  first  in- 
stance within  the  jurisdiction  of  the  Federal  courts.  At  the  same 
time  the  extension  of  the  activities  of  the  national  government  and 
the  large  increase  in  the  number  of  Federal  officers  require  that 
the  remedies  of  the  individual  against  the  abuse  of  power  by  such 
officers  should  be  carefully  secured.  The  right  of  the  individual  to 
judicial  redress  for  wrongful  official  action  injurious  to  his  per- 
son and  property  is  an  essential  element  of  civil  liberty.  "The  very 
essence  of  civil  liberty,"  says  Chief  Justice  Marshall,  "certainly  con- 
sists in  the  right  of  every  individual  to  claim  the  protection  of  law 
whenever  he  receives  an  injury."  Considering  these  matters  in 
connection  with  the  history  of  the  law  which  we  have  attempted 
briefly  to  review,  the  following  inquiries  may  perhaps  be  properly 
regarded  as  suitable  for  legislative  action : 

First :  Should  not  the  Federal  courts  be  given  the  power  to 
issue  writs  of  mandamus  and  certiorari  as  original  writs? 

Second :  Should  not  any  civil  suit  or  criminal  prosecution 
against  any  officer  acting  under  the  authority  of  the  United  States 
or  of  its  courts  be  removable  into  the  Circuit  Court  as  civil  suits 
and  criminal  prosecution  against  revenue  officers  are  now  re- 
movable under  Section  643  of  the  Revised  Statutes? 

Third:  Should  not  the  use  of  the  writ  of  habeas  corpus  in 
such  cases  be  limited  so  that  it  shall  be  ancillary  to  such  removal 
only? 

James  L.  Bishop. 
New  York. 


"  SUBJECT-MATTER." 

In  positive  law  "subject-matter"  is  the  term  used  to  denote 
the  content — that  is,  the  subjects  or  matters  presented  for  con- 
sideration— of  either  the  whole  of  the  law  or  by  some  particular 
part  of  it,  and  these  are  always  legal  rights.1 

Sometimes,  unfortunately,  the  term  "subject-matter"'  is  used  in 
another  sense,  to  designate  the  res  or  tangible  object,  such  as  a 
chattel,  or  land,  with  which  the  law  may  have  some  connection  or 
relation.  A  use  of  a  term  in  a  double  sense  is  always  confusing, 
and  here  it  is  also  incorrect.  A  general  term  of  this  sort  should 
be  one  that  can  be  used  generally.  It  should  be  one  whose  appli- 
cation is  always  complete.  When  an  expression  is  capable  of  use  in 
two  senses,  one  of  which  is  always  true  and  the  other  may  be  true 
or  false,  if  both  are  not  necessary,  the  true  ought  to  be  adopted  as 
the  sole  expression.  If  one  sense  is  capable  of  definition  and  appli- 
cation and  the  other  is  not,  the  first  should  be  followed  and  the 
other  abandoned.  This  is  the  only  way  to  avoid  inconsistencies 
and  difficulties,  if  not  positive  danger  of  perpetrating  wrongs 
through  misconceptions.  While  the  expression  "subject-matter" 
when  used  in  the  sense  of  a  res,  or  physical  object,  sometimes 
seems  appropriate,  at  other  times  it  does  not.  In  a  sale,  the  title  to 
some  chattel  is  transferred  from  one  person  to  another,  and  some- 
times the  chattel — a  horse,  a  wagon,  a  desk,  or  grain,  as  the  case 
may  be — is  spoken  of  as  the  "subject-matter  of  the  sale,"  and  it 
is  referred  to  thus  in  a  number  of  connections,  as  "mistake  as  to 
the  existence  or  identity  of  the  subject-matter,"  "legality  of  sub- 
ject-matter," or  "title  to  the  subject-matter,"  all  of  which  if  fol- 
lowed up  will  ultimately  lead  to  some  wall  of  difficulty.  How,  for 
example,  is  it  possible  to  find  illegality  in  a  res  or  other  corporeal 
thing  itself?  But  let  us  take  some  further  illustrations.  Suppose 
that  A  hires  B's  horse  for  a  drive.  What  is  the  subject-matter 
here?  Is  it  the  horse?  Then,  according  to  this  use,  the  subject- 
matter  of  the  contract  of  sale  and  of  the  contract  of  hiring  is  the 
same,  and  how  will  the  contracts  be  distinguished  ?  Again,  suppose 
that  A  agrees  to  work  for  B  for  a  certain  period  less  than  a  year  as 
driver  of  a  horse,  for  B's  agreement  to  pay  him  a  certain  sum  of 
money.     What  is  the  subject-matter  in  this  case?     Is  it  still  the 

'Holland  on  Jurisprudence,  Chaps.  VII,  XII,  XIII;  7  Am.  and  Eng. 
Encyc.  of  Law  (2nd  Ed.)  114;  27  Am.  and  Eng.  Encyc.  of  Law  (2nd  Ed.) 
!95;  50  Century   Digest,  2593-2595. 


420  COLUMBIA    LAW   REVIEW. 

horse?  If  so,  suppose  A,  instead  of  agreeing  to  drive  a  horse, 
agrees  to  sing.  What  is  the  subject-matter  now?  What  is  the 
subject-matter  of  a  contract  to  marry?  Of  a  contract  to  transmit 
a  telegram  ?  Is  there  no  subject-matter  to  the  contract  to  sing  or 
marry?  If  there  is,  why  have  the  term  "subject-matter"  used  in 
one  sense  there  and  in  another  in  the  other  contracts  ?  Even  in  the 
domain  of  property  difficulties  are  encountered  in  employing  the 
term  "subject-matter"  in  a  physical  sense.  What  is  the  res  in  in- 
corporeal chattels  or  hereditaments  ?  In  the  realm  of  torts  and 
crimes,  what  is  the  subject-matter  in  the  physical  sense.  What  is 
the  subject-matter  of  slander,  of  libel,  of  violation  of  privacy,  of 
fraud,  of  negligence,  of  assault  and  battery,  of  false  imprisonment, 
of  malicious  prosecution  ?  Is  it  some  chattel  or  some  person  ? 
There  is  no  need  of  pursuing  this  topic  further  to  show  how  use- 
less, inconvenient  and  inconsistent  is  any  attempt  to  make  the 
term  "subject-matter"  have  a  corporeal  significance.  That  term  is 
needed  for  another  purpose,  where  no  other  will  do,  and  nothing 
is  gained  by  trying  to  employ  it  in  a  physical  sense,  or  even  in  a 
double  sense.  So  employed,  it  either  will  not  apply  at  all,  or,  if  it 
does  apply,  there  is  no  sure  way  of  determining  its  scope  and  mean- 
ing.2 

Employed  in  the  sense  first  indicated  in  this  article,  the  term 
is  not  only  easily  defined  but  is  easy  of  application,  it  runs  through- 
out the  whole  realm  of  the  law  and  is  necessary  in  order  to  explain 
a  great  many  phenomena  found  therein. 

In  its  broadest  application  "subject-matter"  includes  all  legal 
rights.  Positive  law  is  concerned  only  with  legal  rights  and  they 
are  its  subject-matter,  i.  e.,  those  things  which  are  included  within 
its  boundaries  and  which,  therefore,  distinguish  it  from  moral 
law,  physical  law  and  everything  else,  e.  g.,  mineralogy,  or  geology, 
or  chemistry,  or  botany,  or  literature,  or  mathematics.  These 
rights  may  be  those  which  exist  against  all  the  world,  or  against 
some  particular  person.  They  may  be  rights  of  the  public,  or  of 
private  individuals.  They  may  be  antecedent  or  remedial.  But 
nothing  else  than  legal  rights  is  included  within  the  subject-matter 
of  the  law.  They  are  the  matters,  or  subjects,  about  which  the 
law  is  concerned.  It  is  not  made  up  of  objects  but  of  rights.  The 
"subject-matter"  of  a  wagon  is  wood,  iron  and  all  its  other  in- 
gredients.   Legal  rights  may  involve  a  res,  or  corporeal  object,  but 

2But  see  6  Cent.  Dig.  55  (§  61);  11  Cent.  Dig.  23;  Pomeroy's  Code 
Remedies,    (4th  Ed.)    §  369. 
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that  does  not  make  the  latter  the  subject-matter  of  law.     The 
ingredients  of  the  law  are  legal  rights. 

Positive  law  has  many  branches,  or  parts,  and,  while  they  are 
all  alike  in  relating  to  legal  rights,  each  differs  from  the  other  as 
the  particular  legal  rights  composing  its  subject-matter  differ  from 
the  legal  rights  composing  the  subject-matter  of  the  other.  Though 
they  all  involve  the  same  matter,  their  subject-matter  varies  and 
they  form  different  branches  of  positive  law. 

The  subject-matter  of  torts  is,  in  general,  private  rights  in  rem, 
invaded  by  wrongs.  In  any  particular  tort  the  subject-matter  is 
the  particular  private  right  in  rem  which  is  violated  by  the  wrong- 
ful act  of  another.  If  that  right  is  the  right  to  reputation,  the  tort 
is  called  slander  or  libel ;  if  the  right  to  freedom  from  bodily  harm, 
assault  and  battery ;  if  the  right  to  freedom  of  locomotion,  false 
imprisonment;  if  the  right  to  possession  of  property,  trespass;  if 
the  right  to  the  ownership  of  land,  waste ;  of  chattels,  conversion ; 
if  the  right  to  have  care  exercised,  negligence.  A  has  the  right 
against  all  the  world  not  to  have  his  reputation  injured.  B  makes 
the  statement  that  A  is  a  thief  and  ought  to  be  in  the  penitentiary. 
This  is  an  invasion  of  A's  right  of  reputation  and  constitutes  the 
tort  of  slander,  whose  subject-matter  is  this  right  invaded.  If  A 
is  a  thief,  he  has  no  right  not  to  have  this  statement  made  and  the 
alleged  tort  is  without  subject-matter.  A  has  the  right  not  to 
have  any  one,  without  justification,  do  him  bodily  harm.  B  does 
so  harm  him.  This  is  the  tort  of  battery,  and  its  subject-matter  is 
the  right  in  rem  which  A  has  and  which  B  has  invaded.  If  it  can 
be  shown  that  B  has  not  committed  the  battery,  or  that  it  was  done 
in  justifiable  self-defense,  there  is  no  subject-matter  for  a  tort. 
A  has  the  right  against  all  the  world  to  use,  possess  and  dispose  of 
a  horse.  B  takes  the  horse  into  his  possession  and  uses  it 
against  A's  consent.  B's  acts  amount  to  the  tort  of  conversion, 
the  subject-matter  of  which  is  the  rights  of  ownership  invaded. 
If  the  horse  really  belongs  to  B,  or  if  A  consents  to  B's  taking  and 
using  it,  no  right  of  ownership  in  the  horse  is  violated,  and  there 
is  no  subject-matter  for  the  tort  alleged. 

The  subject-matter  of  crimes  is  public  rights  in  rem  invaded 
by  wrongs.  In  any  particular  crime  the  subject-matter  is  the 
particular  public  right  in  rem  which  is  violated.  If  the  right  is 
that  of  the  State  not  to  have  human  life  taken,  the  crime  is  murder ; 
if  the  right  of  the  State  not  to  have  a  breach  of  the  peace,  assault 
and  battery;  if  the  right  of  the  State  not  to  have  any  one  defame 
the  reputation  of  another,  libel ;  if  the  right  of  the  State  not  to 
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have  anything  cause  inconvenience  or  injury  to  the  public,  nui- 
sance ;  if  the  right  of  the  State  not  to  have  the  malicious  burning  of 
another's  dwelling-house,  arson ;  if  the  right  of  the  State  not  to 
have  a  breaking  and  entering  of  another's  dwelling-house  in  the 
night-time  to  commit  a  felony,  burglary ;  if  the  right  of  the  State 
not  to  have  the  unlawful  taking  of  the  possession  of  the  chattels 
of  another  with  intent  to  steal,  larceny;  and  so  on.  A  State  of 
the  Union  has  the  right  against  all  the  world  not  to  have  any  one 
within  its  jurisdiction  killed  without  justification.  A  is  within 
the  State  and  B  kills  him  with  premeditated  design.  This  is  the 
crime  of  murder  and  its  subject-matter  is  the  public  legal  right 
invaded.  If  B  does  not  kill  A  by  design  but  through  accident, 
there  is  no  public  legal  right  of  the  above  sort  invaded,  and  hence 
no  subject-matter  for  murder. 

The  subject-matter  of  contracts  is  private  legal  rights  in  per- 
sonam created  by  agreement ;  of  quasi-contracts,  private  legal 
rights  in  personam  created  by  implication  of  law.  In  a  unilateral 
contract  only  the  promisee  has  a  legal  right;  in  a  bilateral,  both 
parties.  If  the  subject-matter  of  a  contract  is  the  transfer  of  the 
right  to  use,  possess  and  dispose  of  land,  the  result  is  a  conveyance ; 
if  the  transfer  of  the  right  to  use  and  possess  land  for  a  term,  a 
lease;  if  the  transfer  of  the  right  to  use,  possess  and  dispose  of 
chattels,  a  sale;  if  the  transfer  of  the  right  of  possession,  or 
holding,  of  a  chattel  for  a  time  to  one  for  the  right  of  another  to 
have  diligence  exercised  and  to  have  the  chattel  returned  or  de- 
livered over,  a  bailment ;  if  the  right  of  one  to  the  payment  of  in- 
demnity or  a  definite  amount  of  money  on  the  happening  of  a 
certain  event,  and  of  another  to  have  the  payment  of  premiums, 
insurance;  if  the  establishment  of  the  rights  that  a  husband  and 
wife  have  against  each  other  and  the  community  has  against  both, 
marriage;  if  the  right  of  one  person  to  the  services  of  a  domestic, 
or  a  day  laborer,  or  a  mechanic  or  a  professional  man,  and  the  cor- 
responding right  to  compensation,  employment ;  if  the  right  of  one 
to  the  services  of  an  agent  and  the  right  of  the  agent  to  compensa- 
tion and  authority,  agency;  if  the  right  of  a  number  of  men  to 
carry  on  a  business  and  share  as  co-owners  in  the  profits,  a  part- 
nership. If  the  subject-matter  of  a  contract  is  a  right  ancillary  to 
another  right,  it  is  an  accessory  contract,  as  distinguished  from  a 
principal  contract,  and  contracts  with  this  kind  of  subject-matter 
are  guaranties,  warranties,  pledges  and  mortgages.  A  promises 
to  make  for  B  a  machine  of  a  certain  pattern  for  two  hundred  dol- 
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lars  in  return  for  B's  promise  to  pay  two  hundred  dollars  for  the 
machine.  This  is  a  contract  to  make  a  machine.  The  subject-mat- 
ter of  this  contract  is  the  right  of  B  to  have  the  machine  made  ac- 
cording to  the  pattern  and  delivered  to  him,  and  the  right  of  A  to 
have  the  payment  of  two  hundred  dollars  when  the  work  is  done. 
If  instead  of  promising  to  make  the  machine  A  in  writing  sells 
for  two  hundred  dollars  a  particular  machine  already  made  and 
B  promises  in  writing  to  pay  two  hundred  dollars  therefor,  this  is 
a  sale.  The  subject-matter  is  the  actual  transfer  of  the  title,  and 
the  right  of  B  to  delivery  and  the  right  of  A  to  the  payment  of 
two  hundred  dollars.  If  the  machine,  unknown  to  the  parties,  has 
been  destroyed  before  the  completion  of  the  contract,  there  is  no 
subject-matter  thereof,  as  neither  party  has  acquired  any  rights,  it 
being  a  condition  precedent  implied  by  law  that  where  parties 
contract  on  the  basis  of  the  existence  of  some  specific  chattel,  that 
chattel   shall   continue   to   exist. 

The  subject-matter  of  damages  is  the  remedial  rights  in  per- 
sonam to  compensatory,  exemplary  and  nominal  damages  for  torts, 
and  to  compensatory  damages  for  breaches  of  contract,  and  in 
quasi-contract. 

A  court  is  said  to  have  "jurisdiction  over  the  subject-matter" 
when  it  has  the  power  to  hear,  try  and  determine  some  right,  not 
in  a  particular  case  but  in  every  case  of  that  class.  A  court  has 
criminal  jurisdiction  when  it  has  the  power  to  hear,  try  and  de- 
termine the  subject-matter  of  public  legal  rights;  civil  jurisdiction, 
the  subject-matter  of  private  legal  rights;  equity  jurisdiction,  the 
subject-matter  of  rights  recognized  and  enforced  by  a  court  of 
equity;  concurrent  jurisdiction,  the  subject-matter  of  rights  over 
which  another  court  can  take  cognizance ;  appellate  jurisdiction, 
the  power  to  review,  correct  and  finally  determine  the  subject- 
matter  of  rights  tried  in  the  first  instance  by  another  court.  A 
court  does  not  have  the  right  (power)  to  make  or  annul  a 
valid  contract,  but  it  does  have  jurisdiction  over  trusts  and  over 
contracts  and  damages.  A  enters  into  a  contract  of  separation  with 
B  and  her  trustee  C,  in  which  C  covenants  as  party  of  the  third 
part  to  indemnify  A  for  any  debt  he  may  be  compelled  to  pay  for 
B.  B  asks  to  have  the  court  remove  C  for  incompetency  and  ap- 
point another  trustee.  The  subject-matter  here  is  not  the  right 
to  appoint  a  trustee  or  a  right  created  by  the  contract  or  to  dam- 
ages for  breach  of  it,  but  the  right  to  make  a  new  contract  for  the 
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parties.  This  the  court  does  not  have  jurisdiction  to  do.3  R  sues 
the  city  of  M  for  damages  for  personal  injuries.  By  statute  notice 
of  the  accident  is  required  to  be  given  the  city  within  six  months. 
R  does  not  allege  such  notice,  but  a  demurrer  is  not  interposed, 
and  he  recovers  judgment  in  the  lower  court.  On  appeal  it  is  con- 
tended that  the  trial  court  did  not  have  jurisdiction  over  the  sub- 
ject-matter of  the  suit.  The  subject-matter  in  this  case  is  the 
right  R  has  to  compensation  for  injuries.  The  district  court  had 
jurisdiction  over  that  and,  therefore,  had  jurisdiction  over  the  sub- 
ject-matter, and  the  fact  that  the  court  did  not  have  jurisdiction 
over  this  particular  case  may  be  and  is  waived.  Failure  to  give 
notice  affects  the  right  to  recover,  not  the  jurisdiction  of  the  court.4 
A  court  of  one  of  the  States  of  the  Union  which  by  the  State  con- 
stitution is  given  jurisdiction  to  try  suits  for  divorce  when  it  has 
jurisdiction  of  the  person  and  the  subject-matter,  grants  a  divorce 
to  a  husband  who  married  his  wife  in  the  State  and  has  always  had 
his  domicile  there,  though  at  the  time  of  the  suit  the  wife,  without 
intent  to  change  her  domicile,  is  residing  in  another  State,  and 
was  served  only  by  substituted  process.  Jurisdiction  over  the 
subject-matter  of  a  suit  for  divorce  is  the  right  of  a  court  to  act 
upon  the  matrimonial  status  of  its  citizens,  or  upon  the  rights  of  the 
parties  and  the  community  created  by  the  contract  of  marriage. 
That  power  was  possessed  by  this  court,  as  the  domicile  of  both 
parties  was  in  the  State  and  jurisdiction  of  the  person  was  ob- 
tained by  the  substituted  service,  and,  therefore,  the  court  had 
jurisdiction,  and  the  judgment  of  divorce  is  valid  although  with- 
out facts  to  sustain  it.5 

When  statutes  permit  the  joinder  of  causes  of  action  which  are 
connected  with  the  same  subject  (subject-matter)  of  action,  causes 
of  action  may  be  joined  when  they  are  for  violations  of  the  same 
legal  right  in  rem  or  any  legal  rights  created  by  one  contract;  that 
is,  the  subject-matter  of  his  cause  of  action  is  the  ''plaintiff's 
principal  primary  right,"  the  violation  of  which  gives  rise  to  the 
cause  of  action,  and,  if  different  causes  of  action  are  all  violations 
thereof,  they  may  be  joined.6     A  promises  to  print  a  book  for  C 

3Hughes  v.  Cuming  (1900)  165  N.  Y.  91;  United  States  v.  Crawford 
(1891)  47  Fed.  561. 

4Reed  v.  City  of  Muscatine  (1897)  104  la.  183:  Hughes  v.  Kline  et  al. 
(1858)  30  Pa.  St.  227,  230;  The  Chicago  and  Atlantic  Railway  Company  v 
Sutton  et  al.   (1891)    130  Ind.  405. 

"Hunt  v.  Hunt   (1878)   72  N.  Y.  217. 

cBliss  on  Code  Pleading,  §  126;  Bryant  on  Code  Pleading,  260,  170. 


"SUBJECT-MATTER."  425 

from  plates  furnished  by  C  in  consideration  of  the  latter's  promise 
to  pay  a  certain  price.  A  breaks  his  promise  and  also  injures  the 
plates  furnished  by  C  in  consideration  of  the  latter's  promise  to 
pay  a  certain  price.  Under  a  statute  permitting  a  joinder  of  causes 
of  action  connected  with  the  same  "subject  (which  means  subject- 
matter)  of  action,"  can  the  two  causes  of  action  be  joined?  Yes. 
The  subject-matter  of  the  action  is  those  rights,  constituting  the 
subject-matter  of  the  contract,  which  have  been  violated  by  its 
breach.  These  are  both  the  right  to  have  the  work  done  and  the 
right  to  have  diligence  exercised  in  caring  for  the  plates,  and  they 
are,  therefore,  "connected  with  the  same  subject  of  action."7  A  and 
B  are  husband  and  wife.  C  harbors  and  maintains  the  wife,  B, 
converts  certain  chattels  to  which  A  is  entitled  by  virtue  of  the 
marriage,  converts  certain  chattels  to  which  A  is  entitled  by  virtue 
of  a  marriage  settlement,  and  gets  a  deed  from  B  to  certain  land 
whose  rents  A  has  been  receiving.  Can  all  these  causes  of  action 
be  joined  in  one  suit?  Yes.  They  are  all  connected  with  the 
same  subject-matter  of  action, — those  rights  created  by  the  mar- 
riage of  A  and  B  which  have  been  violated  by  C.8 

The  subject-matter  of  litigation,  or  a  lawsuit,  is  the  right  or 
rights  actually  put  in  issue  by  the  pleadings.  The  principle  of  res 
ad  judicata  applies  where  a  second  suit  involves  the  same  subject- 
matter  as  a  former  suit  which  has  been  decided  by  a  court  of 
competent  jurisdiction — that  is,  where  the  legal  right,  the  violation 
of  which  is  put  in  issue  in  the  second  case,  is  the  same  legal  right 
whose  violation  was  in  issue  in  the  first  case.  A  sues  B  for  rent 
which  he  claims  has  accrued  on  a  lease  up  to  1877  and  recovers,  the 
execution  and  delivery  of  the  lease  not  being  put  in  issue.  In 
1878  A  brings  a  second  suit  on  the  same  lease  for  subsequently 
accrued  rent  and  B  denies  the  execution  of  the  lease.  In  the  first 
suit  the  subject-matter  is  the  right  to  recover  rent.  In  the  second 
suit  the  subject-matter  is  the  right  to  the  lease.  Therefore  the 
judgment  in  the  first  suit  is  no  bar  to  the  second  action.9 

By  the  foregoing  definition  of  "subject-matter,"  the  specific 
applications  thereof  to  the  various  branches  of  the  law,  and  the 
authorities  supporting  it,  the  writer  hopes  that  he  has  demonstrated 
not  only  what  is  the  true  meaning  of  the  term,  but  that  it  should 
not  be  used  in  any  other  sense.  Employed  in  a  corporeal  sense, 
the  term  is  often  bungling  and  incorrect ;  employed  in  its  incor- 

7Badger  v.  Benedict  (N.  Y.  1857)  4  Abb.  Pr.  176. 

sHamlin  v.  Tucker   (1S75)   72  N.   C.  502. 

"Jacobson  v.  Miller  (1879)  41  Mich.  90:  7  Words  &  Phrases,  6126- 
6130. 
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poreal  sense — that  is,  made  to  connote  only  rights,  it  has  a  fuller 
and  more  precise  meaning;  in  fact,  sometimes,  in  this  latter  sense 
alone  has  it  any  meaning.  By  thus  restricting  "subject-matter"  to 
its  proper  significance,  difficulties  and  inconsistencies  are  avoided. 

Hugh  Evander  Willis. 
College  of  Law, 

University  of  Minnesota. 
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NOTES. 


Property  Rights  under  the  Reserved  Power  and  Stockholders'  Right 
To  Vote. — A  corporate  charter  is  in  the  nature  of  a  threefold  contract  be- 
tween the  State  and  the  corporation,  the  State  and  the  corporators,  and 
the  corporators  themselves.1  The  proposition  has  been  advanced,  though 
conceding  the  conflict  among  the  authorities,  that  any  alteration  of  the 
charter  under  the  reserved  power,  affecting  the  contract  of  the  State  with 
the  corporation  or  the  corporators  is  not  objectionable  under  the  impair- 
ment of  contract  clause,2  while  an  alteration  of  the  contract  between  the 
corporators  themselves  is  within  the  constitutional  prohibition.3  Like- 
wise, it  has  been  argued  that,  while  all  property  rights  conferred  by  the 
State  may  be  taken  without  violating  the  Fourteenth  Amendment,  those 
arising  from  the  contract  between  the  corporators  may  not.4     If  the   lat- 

1Trustees   of    Dartmouth    Col.    v.    Woodward    (1819)    4    Wheat.    518;    Clearwater    v. 
Meredith   (1863)    1   Wall.  25;  Loewenthal  v.   Rubber  Co.    (1894)   52  N.  J.  Eq.  440. 
SU.  S.  Const.  Art.  I,  §   10. 

37  Columbia  Law  Review  598;   53  Amer.  Law  Reg.  73. 
453  Amer.  Law  Reg.   1. 
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ter  contract  is  not  subject  to  alteration,  it  would  follow  that  property 
rights  created  thereby  could  not  be  infringed.  But  where  the  contract 
is  viewed  as  made  subject  to  the  power  to  amend,  a  condition  on  which 
the  charter  is  considered  to  have  been  granted,  the  problem  becomes  sub- 
stantially the  same  as  where  the  property  right  is  created  by  the  State. 
That  the  State  cannot  exercise  the  reserved  power  in  derogation  of  the 
Fourteenth  Amendment  is  everywhere  admitted.5  On  the  other  hand, 
the  legislature  may  annex  a  condition  to  a  property  right  which  it  con- 
fers. From  a  historical  standpoint,  it  would  appear  that  the  power  to 
amend,  being  reserved  for  the  purpose  of  avoiding  conflict  with  the  im- 
pairment of  contract  clause,2  was  not  intended  to  be  a  condition  im- 
posed upon  property  rights.6  This  interpretation  is  the  basis  of-  cases 
which  hold  on  the  one  hand,  that  mere  governmental  exemptions  in  the 
nature  of  licenses  are  within  the  purview  of  the  reserved  power,7  and,  on 
the  other,  that  special  franchises,  as  property,  are  beyond  its  scope.8 

The  same  attitude  seems  to  underlie  the  decisions  protecting  a  share- 
holder's investment  when  not  clearly  subject  to  a  condition.9  Thus, 
amendments  increasing  the  liability  of  shareholders,  authorizing  a  leasing 
of  the  corporate  property,  or  consolidation  with  another  company,  have 
been  held  unconstitutional.10  But  where  the  court  could  find  the  property 
right  to  have  been  acquired  subject  to  the  condition,  like  amendments  have 
been  sustained.11  That  a  majority  of  the  shareholders  cannot,  by  altering 
the  character  of  the  company's  business,  foist  a  new  investment  upon  a 
protesting  shareholder  is  well  settled.12  The  legislative  attempt  to  ac- 
complish this  result  under  the  reserved  power,  though  perhaps  justifiable 
under  the  contract  clause,  seems  to  be  virtually  compelling  one  to  embark 
in  an  enterprise  against  his  will,  and,  therefore,  to  be  an  unconstitu- 
tional interference  with  property  rights.13  Even  the  courts  which  assume 
a  liberal  view  of  what  is  a  fundamental  change  do  not  deny  the  validity 
of  this  principle.1*     Properly  considered  these  decisions  would  seem  to  be 

BOpinion  of  the  Justices  (1891)  66  N.  H.  629;  R.  R.  Tax  Cases  (1882)  13  Fed.  722; 
(1883)  18  Fed.  385;  Matter  of  Cable  Co.  (N.  Y.  1886)  40  Hun.  1;  Ohio  v.  Neff  (1895) 
52  Oh.   St.  375;   Stearns  v.   Minn.   (1900)    179  U.   S.  223,  259. 

•See  Tomlinson  v.  Jessup   (1872)    15  Wall.  454!  R-  R-  Tax  Cases  supra. 

7R.  R.  Co.  v.  Georgia  (1878)  98  U.  S.  359!  Adirondack  Ry.  Co.  v.  N.  Y.  (1899) 
176  U.  S.  335;  Fell  v.  State  (1874)  42  Md.  71;  Cf.  7  Columbia  Law  Review  414. 

8People  v.  O'Brien  (1888)  in  N.  Y.  1;  Detroit  v.  D.  &  H.  P.  R.  Co.  (1880)  43 
Mich.   140;  Cf.  9  Columbia  Law  Review   160. 

»See  O.  &  L.  R.  R.  Co.  v.  Veazie  (1855)  39  Me.  571;  Hill  v.  G.  R.  Co.  (1888)  41 
Fed.   610;   Fisher  v.  Patton    (1895)    134   Mo.   32. 

"Enterprise  Co.  v.  Moffitt  (1899)  58  Neb.  652;  Garey  v.  Joe  Mining  Co.  (1907) 
32  Utah  497;  Black  v.  D.  &  R.  Canal  Co.  (1873)  24  N.  J.  Eq.  455;  Cent.  Trans.  Co.  v. 
Pullman's  Car  Co.  (1891)  139  U.  S.  24;  Lauman  v.  L.  V.  R.  R.  Co.  (1858)  30  Pa. 
St.  42. 

"Matter  of  Oliver  Lee  and  Co.'s  Bank  (i860)  21  N.  Y.  9;  aff'd.  sub  nom.  Sherman 
v.  Smith  (1861)  1  Black  587;  Durfee  v.  O.  C.  &  F.  R.  R.  R.  Co.  (Mass.  1862)  5 
Allen  230;  Pa.  Col.  Cases  (1871)  13  Wall.  190;  Market  St.  Ry.  Co.  v.  Hellman  (1895) 
109   Cal.    571;   Bishop  v.   Brainerd    (1859)    28   Conn.   288. 

^Kean  v.  Johnson  (N.  J.  Eq.  1853)  1  Stock.  407;  N.  O.  J.  &  G.  N.  R.  R.  Co.  v. 
Harris    (1854)    27   Miss.    517. 

^See  Zabriskie  v.  H.  &  N.  Y.  R.  R.  Co.  (1867)  18  N.  J.  Eq.  178;  Mowrey  v.  D.  & 
C.  R.  R.  Co.  (U.  S.  C.  C.  1866)  4  Biss.  79;  Black  v.  D.  &  R.  Canal  Co.  supra;  Snook 
v  Ga.  Imp.  Co.  (1889)  83  Ga.  61;  Dow  v.  Northern  R.  R.  Co.  (N.  H.  1887)  36  Atl. 
510;  Kenosha  R.  R.  Co.  v.  Marsh  (1863)  17  Wis.  13;  State  v.  Taylor  (1896)  55  Oh. 
St.  61. 

14See  Mercantile  Co.  v.  Kneal  (1892)  51  Minn.  263;  Bradley  M'f'g.  Co.  v.  Traction 
Co.  (1907)  229  111.  170;  Picard  v.  Hughey  (1898)  58  Oh.  St.  577;  Sprigg  v.  Western 
Tel.   Co.    (1876)    46   Md.   67. 
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merely  illustrative  of  the  rule  that  a  corporate  charter  is  to  be  construed 
liberally  in  favor  of  the   State." 

Like  considerations  lead  to  the  conclusion  that  an  amendment  impair- 
ing the  voting  rights  of  a  shareholder,  and  thereby  curtailing  his  control 
of  his  investment,  is  not  sustainable  under  the  reserved  power.  The 
right  to  vote,  as  an  essential  incident  of  the  ownership  of  stock,18  follow- 
ing the  legal  title  to  the  shares"  and  subject  to  the  rules  of  property,18  is 
itself  a  property  right.19  The  gist  of  this  property  consists  in  the  degree 
of  corporate  control  that  it  confers.18  The  argument,  therefore,  that  a 
"dilution"  of  the  right  is  not  a  taking  of  it  appears  to  involve  a  contra- 
diction in  terms.  If  the  right  itself  is  property,  any  diminution  of  its 
potency  cannot  but  be  pro  tanto  a  taking  within  the  prohibition  of  the 
Fourteenth  Amendment.20  The  freedom  with  which  courts  recognizing 
these  principles  sometimes  apply  them,  finds  illustration  in  a  recent  case, 
Lord  v.  Equitable  Life  Ass.  Soc.  (N.  Y.  1909)  87  N.  E.  443,  holding  a 
statute21  authorizing  the  mutualization  of  a  stock  insurance  company,  by 
the  enfranchisement  of  all  policyholders,  to  be  a  proper  exercise  of  the 
reserved  power.  The  court  concedes  the  shareholder's  voting  right  to 
be  property.  In  fact,  it  holds  a  charter  amendment,  adopted  under  au- 
thority of  the  statute,  which  gave  shareholders  the  right  to  elect  only  a 
part  of  the  directors,  to  be  improper  as  an  impairment  of  that  property. 
But  the  action  of  the  legislature  is  sustained  on  the  ground  that  since  the 
original  charter  permitted  limited  mutualization,  the  statute  did  not  sub- 
stantially impair  the  property  rights  of  the  shareholders. 

The  difference  in  practical  effect  between  limiting  the  number  of  direct- 
ors for  whom  the  shareholders  are  to  vote  and  introducing  a  large  num- 
ber of  new  votes  into  the  electorate  is  not  apparent.  Each  weakens  the 
voting  strength  of  the  shareholders,  and,  if  the  right  to  vote  be  property, 
is  pro  tanto  a  taking  thereof.  The  citation,  in  support  of  the  statute, 
of  cases  sustaining  amendments  providing  for  cumulative  voting,22  and 
for  changing  the  number  of  directors  to  be  voted  for  by  certain  share- 
holders,23 is  not  convincing.  Such  amendments  affect  merely  the  manner 
of  choosing  directors  by  the  shareholders  themselves.  Policy  holders,  on 
the  other  hand,  are  not  members  of  the  company.24     The  corporate  prop- 

^See  Charles  River  Bridge  v.  Warren  Bridge  (1837)  "  Pet.  420;  Fertilizing  Co.  v. 
Hyde  Park   (1878)   97  U.  S.  659,  666. 

16Taylor   &   Co.   v.    So.   Pac.    Co.    (1903)    122    Fed.    147;    Lamkin   v.    Palmer    (N.    Y. 

1897)  24  App.   Div.   255;   aff'd   164   N.   Y.   201;   Kinnan   v.    Sullivan   C'ty   Club    (N.   Y. 

1898)  26  App.  Div.  113;   Sullivan  v.  Parkes  (N.  Y.  1902)   69  App.  Div.  221. 
"Comth.  v.  Dalzell   (1893)    152  Pa.  St.  217;  Miller  v.   Murray   (1892)    17  Colo.  408. 
"Moses  v.    Scott    (1887)    84   Ala.   608;    Allen   v.    Hill    (i860)    16    Cal.    113;    Market 

Street  Ry.  Co.  v.  Hellman,  supra;  In  re  Election  of  Cape  May  etc.  Co.  (1888)  51 
N.  J.  L.  78;   Matter  of  Barton   (N.  Y.    183 1)   6  Wend.   509. 

"Stokes  v.  Continental  Trust  Co.  (1906)  186  N.  Y.  285,  296;  notes  16,  17,  18, 
supra. 

20See  Orr  v.  Bracken  C'ty  (1884)  81  Ky.  593;  Pumpelly  v.  Green  Bay  Co.  (1871) 
13  Wall.  166;  People  v.  Otis  (1882)  90  N.  Y.  48;  Matter  of  Jacobs  (1885)  98  N.  Y. 
98;  L.  I.  R.  R.  Co.  v.  Garvey  (1899)    159  N.  Y.  334. 

aN.  Y.  I,.   1906,  c.  326,  §   13. 

^Looker  v.  Maynard  (1900)  179  U.  S.  46;  aff'g  (1897)  in  Mich.  498;  see  contra 
State  v.  Greer   (1883)   78  Mo.   188. 

^Miller  v.  State  (1872)   15  Wall.  478. 

"People  v.  Surety  Life  Ins.  etc.  Co.   (1879)   78  N.  Y.   114,   122. 
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erty  belongs  ultimately  to  the  shareholders,*5  and  on  them  rest  the  cor- 
porate liabilities.28  Policy  holders  are  mere  creditors,  between  whom  and 
the  company  there  exists  not  even  a  trust  relationship.27  No  support  can 
be  found  for  the  theory  of  the  dissenting  opinion  that  the  mere  enormity 
of  the  amounts  due  the  creditors,  as  compared  with  the  capital  of  the 
company,  overturns  these  established  principles.  Cases  cited  by  the  court 
sanctioning  the  changing  of  a  mutual  into  a  stock  company28  are  distin- 
guishable, for  the  voting  right  taken  in  these  cases  was  one  in  which  it 
is  not  clear  that  the  policy  holders,  who  were  deprived  of  it,  had  a 
property  right.  The  case,  then,  must,  in  the  last  analysis,  rest  upon 
the  mutualization  clause  in  the  original  charter.  The  provision  therein 
that  the  business  should  be  conducted  on  the  "mutual  plan"  is  of  slight 
importance  as  it  would  not  in  itself  mean  more  than  that  the  premiums 
should  constitute  a  fund  for  the  payment  of  losses.28  The  clause  giving 
the  directors  power  to  enfranchise  policy  holders  may  perhaps  be  suffi- 
cient to  sustain  the  result  reached.  But  this  clause,  though  a  limitation 
upon  the  stockholders'  right,  authorized  the  enfranchisement  only  of 
those  holding  insurance  to  the  amount  of  $5,000.  It  is  difficult  to  see  how 
the  legislature  could  alter  the  limitation  without  substantially  impairing 
property  rights.  The  statute  can  be  upheld  only  upon  a  most  liberal  in- 
terpretation of  the  clause  in  question,  overruling  the  construction  placed 
upon  it  by  decisions  rendered  at  an  earlier  stage  of  the  litigation,40  not 
directly  involved  in  this  appeal. 


The  Determination  of  Classes. — Seemingly  a  gift  to  the  children  of 
a  person  means  to  all  his  children.  But  the  fact  that  the  will  speaks  as 
of  the  testator's  death,  or  that  distribution  is  directed  at  some  specified 
time,  together  with  the  aversion  of  the  courts  to  delay  in  distribution,  has 
led  to  various  rules  for  determining  when  the  class  shall  be  closed.  It 
may  be  stated  generally  that  all  members  of  such  a  class  born  before  the 
time  of  distribution  are  included.  When  there  is  a  direct  gift  of  per- 
sonalty, only  those  living  at  the  testator's  death  take,1  but  if  there  are  then 
no  children,  all,  whenever  born,  are  admitted.2  The  authorities  are 
divided  as  to  whether  after-born  children  can  ever  be  admitted  where 
there  is  a  devise  of  realty,  but  the  better  view  seems  to  be  that  the  same 
rule  should  apply  to  realty  as  to  personalty.8      When  the  gift  is  of  a  fixed 

^Martin  v.  N.  F.  P.  Mfg.  Co.  et  al.  (1890)  122  N.  Y.  165,  172;  Matter  of  Petition 
Argus  Co.   (1893)    138  N.  Y.   557,   569. 

MN.  Y.  Ins.  Law  §§  41,  42. 

^Everson  v.  Equitable  Life  Assur.  Co.  (1895)  61  Fed.  258;  aff'd  (1896)  71  Fed. 
570;  Pierce  v.  Equitable  Life  Assur.  Soc.  (1887)  145  Mass.  56;  Berley  v.  Equitable 
Life  Assur.  Soc.  (N.  Y.  1881)  61  How.  Pr.  344;  Greeff  v.  Equitable  Life  Assur  Soc. 
(1899)    160  N.  Y.   19. 

^Grobe  v.  Erie  etc.  Co.  (N.  Y.  1899)  39  App.  Div.  183;  Wright  v.  Minn.  Ins.  Co. 
(1904)   193  U.  S.  657;  Polk  v.  Mut.  Res.  Ass.   (1807)   207  U.  S.  310. 

^Union  Ins.  Co.  v.  Hoge   (1858)   21   How.  35,  64. 

30Lord  v.  Equitable  etc.  Soc.  (N.  Y.  1905)  109  App.  Div.  252;  aff'g.  47  Miscel.  187. 
On  the  subject  generally,  see   17  Green  Bag    353. 

JViner  v.  Francis  (1789)  2  Cox  190.  In  Kentucky,  after-born  children  share  unless 
an  intention  to  exclude  is  manifest.     Lynn  v.   Hall    (1897)    101    Ky.   738. 

2Weld  v.  Bradbury  (1715)  2  Vern.  705;  Andrews  v.  Partington  (1791)  3  B.  C.  C. 
401. 

3Theobald,  Wills   (6th   Ed.)   303,  4. 
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sum  to  each,  the  death  of  the  testator  closes  the  class,  even  though  it  is 
not  payable  until  they  are  twenty-one.4  In  fact,  such  a  gift  is  not  a  class 
gift.5  When  the  gift  or  devise  is  of  a  remainder,  the  time  of  payment 
or  division  determines  the  class,  as  there  is  no  inconvenience  to  the  estate 
in  allowing  this  longer  period  while  it  is  in  the  process  of  settlement." 
Whether  the  remainder  is  vested  or  contingent  generally  affects  only  the 
share  of  each  member;7  if  vested,  all  who  become  members  of  the  class 
take;  if  contingent,  only  those  living  at  the  time  of  division.  If  the  time 
of  distribution  is  dependent  upon  some  contingency,  the  determination  of 
the  class  involves  a  reconciliation  of  the  testator's  apparently  conflicting 
intentions  that  all  the  children  shall  take  and  that  distribution  shall  be 
made  at  a  particular  time.  Thus,  if  a  gift  is  to  children  when  they  at- 
tain twenty-one,  the  rule  is  that  the  class  is  closed  when  the  eldest  attains 
that  age.8  Since  a  different  result  might  theoretically  be  attained  by  giving 
to  each  member  on  majority  a  share  partially  defeasible  by  the  advent  of  a 
member,  the  rule  seems  to  be  one  of  convenience.  Supposing  the  gift  to  be 
vested,  the  class  is  most  conveniently  determined  when  the  eldest  reaches 
or  would  have  reached,  the  required  age.9  It  has  been  argued,  however, 
that  a  proper  time  is  when  the  eldest  child  reaches,  or  dies  before  reaching, 
the  required  age,  because  the  postponement  of  distribution  is  probably  in- 
troduced so  that  the  legatee  may  reach  the  age  of  discretion :  if  he  dies 
sooner,  there  is  no  reason  why  the  share  should  not  be  immediately  paid 
to  his  representatives.10  But  this  result  loses  sight  of  the  fact  that  in  any 
case  distribution  at  the  majority  of  the  eldest  compels  a  disregard  of  the 
intention  that  all  should  wait  until  the  age  of  discretion,  and,  since  the 
terms  of  the  gift  do  not  require  the  payment  of  his  share  at  his  death, 
there  is  no  reason  for  further  ignoring  that  intention.  If  distribution  is 
to  occur  when  the  youngest  attains  a  designated  age,  the  class  is  closed 
when  all  the  children  living  at  any  one  time  have  reached  that  age.11  This 
rule  is  conceded  to  be  one  of  convenience.  But  additional  provisions  for 
maintenance  or  advancement  take  the  case  without  its  operation.12  In 
both  cases  the  inconvenience  to  the  courts  of  delaying  distribution  seems 
the  same.  Apparently  in  the  latter  the  additional  provisions  are  deemed 
to  raise  an  inference  of  intent  to  include  every  child,  sufficient  to  overcome 
such  a  consideration.  Where  the  reasons  for  the  preceding  rules  cease, 
as  in  the  case  of  a  gift  of  income  at  twenty-one,  they  are  not  applied.  The 
distribution  of  income  is  periodical,  and  the  amount  of  the  shares  can  be 
determined  at  each  such  period  anew,  if  necessary.13  While  such  an  ex- 
ception  apparently  applies   as   well   where   the   gift   is   direct,   it   has   been 

*Storrs  v.  Benbow  (1833)  2  My.  &  K.  46;  Ringrose  v.  Bramham  (1794)   2  Cox  384. 

B9  Columbia  Law  Review  368. 

6Devisme  v.  Mellor  (1782)   1  B.  C.  C.  537;  Oppenheim  v.  Henry  (1853)   10  Hare  441. 

7Ridgway  v.   Underwood   (1873)   67   111.  419. 

8Gilmore  v.  Severn   (1785)    1   B.  C.  C.  582. 

•Maber  v.  Maher   (1877)    1  L/.  R.  Ir.  22. 

10Kales,   Fut.   Int.   §230. 

uGooch  v.  Gooch  (1851)  14  Beav.  565;  Hughes  v.  Hughes  (1807)  14  Ves.  256;  cf 
Handberry  v.   Doolittle   (1865)    38   111.   203. 

uMainwaring  v.  Beevor  (1849)  8  Hare  44;  In  re  Courtenay  (1905)  74  1,.  J.  Ch. 
«54- 

^In  re  Wenmoth's  Estate  (1887)  37  Ch.  D.  266;  In  re  Averill,  L,.  R.  [1898]  1  Ch. 
S23. 
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held  that  the  ordinary  rule  there  governs,  and  that  after-born  children  may 
not  be  admitted."  In  this  last  case,  however,  the  court  appears  to  have 
been  laboring  to  sustain  a  gift  over,  otherwise  invalid  under  the  rule  against 
perpetuities. 

There  is  one  line  of  cases,  not  beyond  criticism,  in  which  the  courts 
refuse  to  apply  the  general  rule  making  the  time  of  distribution  determina- 
tive— where  the  gift  over  is  to  the  "heirs"  or  "next-of-kin."  Influenced  by 
the  technical  meaning  of  the  terms,15  they  deem  the  testator  to  have  in- 
tended the  property  to  go  as  if  he  had  died  intestate.  While  this  con- 
struction is  reasonable  where  the  first  devisee  or  his  representatives  could 
not  take  as  the  representatives  of  the  testator,  where  he  is  one  of  the 
heirs  or  next-of-kin,  its  appropriateness  is  doubtful.  It  may  be  true  that 
ordinarily  the  testator  may  have  no  definite  idea  of  the  effect  of  the 
gift,  but  merely  intended  to  prevent  intestacy.  But  it  is  reasonable  to 
infer  that,  having  provided  for  one  branch  of  the  family,  as  is  the  usual 
case,  in  the  prior  disposition,  he  had  no  intention  that  its  members  should 
also  take  as  representatives.  And  where,  as  often  happens,  there  is  a 
gift  to  a  child  and  in  default  of  children  to  the  testator's  representatives, 
for  the  sole  purpose  of  keeping  the  property  from  the  child's  representatives, 
the  orthodox  construction  plainly  reaches  an  unreasonable  result.18  On 
the  other  hand,  it  is  difficult  to  see  how  the  determination  of  the  class  at 
the  time  of  distribution  would  in  any  way  defeat  the  testator's  purposes. 
While  it  is  argued  that  there  is  no  presumption  against  the  testator's 
capriciousness  or  improvidence,  it  may  be  answered  that  there  is  no 
reason  for  construing  an  ambiguous  provision  to  work  a  capricious  result. 
Nevertheless,  though  by  other  means  the  testator  may  guard  against  such 
a  result,"  his  intention  must  be  made  plain.  Thus  a  gift  to  the  "then" 
next-of-kin  is  effective18  only  when  it  cannot  mean  "thereupon,"19  and  the 
use  of  the  future  tense  in  describing  the  class  is  never  sufficient.18 

The  supreme  test  of  the  favor  of  the  court  for  this  technicality  comes 
when,  as  in  a  recent  case,  Bond  v.  Moore  (1908)  236  111.  576,  the  life 
tenant  or  first  taker  is  the  sole  "heir"  or  "next-of-kin."  A  testatrix  gave 
a  life-estate  to  her  son,  but  should  he  die  without  issue,  the  estate  to  go 
to  her  nearest  relatives.  The  son  was  the  sole  next-of-kin  at  the  death 
of  the  testatrix.  It  was  held  that  this  fact  was  sufficient  to  postpone  the 
determination  of  the  class  until  the  end  of  the  life-estate.  While  it  is 
probable  that  in  the  United  States  such  would  generally  be  the  result,20  cer- 
tainly if  a  fee  is  first  given  to  be  divested  in  favor  of  the  next-of-kin  on 
some  contingency,21  in  England,  though  the  earlier  cases  favored  this  rule,12 
the  latest  case23  has  gone  to  the  length  of  disregarding  the  combined  in- 
ferences arising  from  this  fact,  the  use  of  a  future  tense  in  describing  the 

uIn  re  Powell,   L.  R.    [1898]    1   Ch.  227. 

15Holloway  v.  Holloway  (1830)   5  Ves.  399;  Starr  v.  Newberry  (1857)  23  Beav.  436. 

16Bird  v.  Luckie   (1850)   8  Hare  301. 

17Sturge  v.   Ry.  Co.   (1881)    19  Ch.  D.  444. 

ls\Yharton  v.  Barker  (1858)  4  K.  &  J.  483;  Proctor  v.  Clark  (1891)    154  Mass.  45. 

18Cable  v.  Cable  (1853)   16  Beav.  507;  Bullock  v.  Downes  (i860)   9  H.  L,.   C.  1. 

20Johnson   v.   Askey    (1901)    190   111.    58. 

21Welch  v.   Brimmer    (1897)    1^9  Mass.   204. 

-Miller  v.  Eaton   (1815)    G.  Coop.  272;  Jones  v.  Colbeck  (1802)   8  Ves.  3S. 

23/»   re  Wilson    [1907]    1    Ch.  450. 
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class,  and  other  beneficial  provisions  which  would  possibly  postpone  the 
distribution  until  after  the  death  of  the  life-tenant.  Some  of  the  American 
cases  seem  to  turn  on  whether  the  remainder  is  vested  or  contingent, 
favoring  the  later  time  for  closing  the  class  when  contingent.24  An 
examination  of  the  Massachusetts  cases  shows  that  each  is  decided  on  its 
own  particular  facts.25  Such  considerations  as  a  slight  consequent  prac- 
tical difficulty  in  distribution,26  or  the  violation  of  the  rule  against  per- 
petuities by  a  provision  later  than  the  one  under  consideration  in  case 
the  death  of  the  life-tenant  is  taken  as  the  proper  time27  may  influence  the 
court  adversely.  It  is  submitted,  however,  that  the  principal  case  is  cor- 
rect, though  it  relies  on  the  one  inference  only,  and  that  on  principle  this 
is  the  reasonable  result  in  accordance  with  the  more  probable  intention 
of  the  testator.28 


Effect  of  an  Unregistered  Transfer  of  Stock. — With  regard  to  the 
effect  of  an  unregistered  transfer  of  stock  where  the  governing  statute, 
charter,  or  by-laws  of  the  corporation,  provide  that  the  stock  shall  be 
transferable  only  on  the  books,  a  variety  of  conclusions  have  been  reached. 
A  distinction  could  with  propriety  be  drawn  between  such  a  provision 
contained  in  the  governing  statute  and  a  like  provision  in  the  by-laws, 
since,  in  the  former  case,  it  might  be  construed  as  a  legislative  restriction 
on  the  assignability  of  the  shares,  while,  in  the  latter,  it  would  merely 
form  part  of  the  contract  between  the  corporation  and  its  shareholders,  of 
which  a  creditor,  or  purchaser  from  the  transferor,  could  not  take  advan- 
tage.1 But  this  distinction  does  not  seem  generally  to  have  been  observed 
by  the  courts.2  It  must  also  be  noticed  that,  in  all  jurisdictions,  the  trans- 
fer is  complete  as  between  the  parties,  no  matter  what  the  nature  of  the 
title  acquired  by  the  transferee.3  The  question  is  only  of  importance 
when  the  rights  of  third  parties  are  involved. 

It  is  impossible  to  support  the  view  that  registration  is  a  necessary 
condition  to  the  passing  of  any  title  whatsoever,  since  in  no  jurisdiction 
where  the  purchaser  or  attaching  creditor  of  the  transferor  has  notice  of 
the  prior  transfer  will  his  rights  be  protected,4  a  result  which  assumes  the 
acquisition  by  the  prior  transferee  of  some  rights  as  against  third  parties. 
Perhaps  the  most  generally  accepted  theory  is  that  the  provision  in  ques- 
tion is  a  restriction  on  the  assignability  of  the  legal  title  to  stock,  and 
that  the  transferee  acquires  an  equitable  title  merely.5  This  view  ex- 
plains the  protection  afforded  to  a  bona  fide  purchaser  from  the  trans- 
feror.    But  a  complete  acceptance  of  it  involves  difficulties.       The  interest 

"Johnson  v.  Askey,   supra;  Delaney  v.   McCormack    (1882)    88   N.   Y.    174. 

^Cf.   Welch   v.   Brimmer,   supra;  Heard  v.    Read    (1897)    169   Mass.    216. 

"Rotch  v.   Rotch    (1899)    173   Mass.    125. 

"Rand  v.  Butler  (1880)   48  Conn.  293. 

^Contra,   cf.   2   Jarman,   Wills    (2nd   Am.    Ed.)    676. 

*Cf.  Blanchard  v.  Dedham  etc.  Co.  (Mass.  1858)  12  Gray  213,  with  Sargent  v. 
Essex  etc.   Ry.  Co.    (Mass.   1829)   9  Pick.   202. 

2Oxford  Turnpike  Co.  v.   Bunnel   (1827)   6   Conn.   552. 

3Johnson  v.  Laflin   (1878)    5  Dill.  65,   at   79. 

4Cheever  v.  Meyer  (1879)  52  Vt.  66;  Burse  Live  Stock  Co.  v.  Range  V.  C.  Co. 
(1897)    16  Utah,   59. 

BOtis  v.  Gardner  (1885)  105  111.  436;  Eippitt  v.  American  Wood  Paper  Co.  (1885) 
15  R.  I.  141;  Fisher  v.  Bank   (Mass.  1855)   5  Gray  373. 
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of  the  transferee  is  so  far  complete  that  he  may,  after  knowledge  that 
the  stock  was  held  in  trust  by  the  transferor,  get  in  the  legal  title  by 
registration  without  making  himself  a  party  to  the  breach  of  trust.8  True, 
the  basis  for  this  proposition  is  said  to  be  that  an  irrevocable  power  of 
attorney  has  been  given  by  the  use  of  which  the  transferee  does  not  in- 
duce a  wrongful  act,7  and,  in  England,  before  registration,  the  transferee 
holds  subject  to  prior  equities.8  But  in  this  country  it  has  been  held,  ap- 
parently without  reference  to  subsequent  registration,  that  the  transferee 
takes  free  from  prior  equities,8  and  where  the  corporation  refuses  to  make 
the  transfer  because  of  an  equitable  prior  interest,  at  least  one  court,  abid- 
ing generally  by  the  view  that  the  transferee  acquires  only  an  equitable 
title,  has  felt  compelled  in  this  situation  to  concede  him  a  legal  title." 
Another  objection  to  the  theory  that,  without  registration,  the  transferee 
acquires  only  an  equitable  title  is  that  a  waiver,  or  a  wrongful  refusal  to 
register,  by  the  corporation,  is  generally  regarded  as  equivalent  to  actual 
registration.11  If  the  provision  in  question  be  a  restriction  on  alienation, 
it  is  difficult  to  see  how  the  corporation  can  nullify  that  restriction.  It 
is  accordingly  believed  that  the  best  view  is  to  regard  the  stock  certificate 
as  passing  to  the  transferee  the  whole  legal  and  equitable  title.12  The 
provision  of  the  statute  is  for  the  protection  of  the  corporation  only.18  It 
is  true  that  this  protection  has  been  extended  to  bona  fide  purchasers  from 
the  transferor,  the  courts  falling  back  on  the  theory  of  equitable  title.14 
The  extension  seems  unwarrantable.  Indeed,  in  view  of  the  modern 
method  of  stock  transfers,  it  is  hard  to  consider  as  a  bona  fide  purchaser 
a  vendee  who  does  not  insist  on  the  production  of  the  certificates. 

In  a  recent  New  Jersey  case,  after  stock  had  been  transferred  with- 
out registration,  a  creditor  of  the  transferor  attached  it  and  it  was  sold 
to  an  innocent  purchaser  for  value.  The  court  held  that  the  holder  of 
the  certificate  had  the  better  right  to  the  stock.  Reilly  v.  Absecon 
Land  Co.  (N.  J.  1908)  71  Atl.  248.  The  cases  are  pretty  evenly  divided 
on  the  question  at  issue.  It  has  been  said  that  if  the  transferee  takes  the 
legal  title  there  is  nothing  left  to  attach  and  the  creditor  gets  no  rights.15 
But  the  same  result  would  follow  if  only  an  equitable  title  passed  to  the 
transferee,  since  an  attaching  creditor  is  not  a  bona  fide  purchaser.18 
The  only  plausible  theory  by  which  protection  can  be  afforded  an  attach- 
ing creditor  is  to  construe  the  provision  requiring  registration  as  in  the 
nature  of  a  recording  act,"  and  there  is  much  to  be  said  in  favor  of  this 


"Dodds  v.  Hills   (1865)   2  Hem.  &  Mil.  424- 

TAmes,    1   Harv.  Law   Rev.    1. 

"Roots  v.  Williamson   (1888)  L,.  R.  38  Ch.  Div.  485- 

"Salisbury  Mills  v.  Townsend  (1871)  109  Mass.  115;  Ross  v.  Southwestern  R.  R. 
(1874)    53   Ga.  514- 

10Winter  v.   Montgomery  Gas  Light   Co.   (1889)   89  Ala.   S44- 

"American  Nat'l  Bank  v.  Oriental  Mills  (189O  17  R-  I-  55 1;  Weber  v.  Bullock 
(1893)    19  Colo.  214. 

"McNeill  v.  Tenth  Nat'l  Bank   (1871)   46  N.  Y.   325. 

"Seeligson  &  Co.  v.   Brown   (1884)   61   Tex.   114. 

"N.  Y.  &  H.  H.  R.  R.  v.   Schuyler   (1865)   34  N.  Y.  30,  p.  80. 

i*Smith  v.  American  Coal  Co.   (N.  Y.   1873)   7  Lans.  317. 

"De  Peyster  v.  Gould  (1836)   3  N.  J.  Eq.  474. 

"Scripture  v.  Soap  Stone  Co.  (1871)  so  N.  H.  571;  Fort  Madison  etc.  Co.  v. 
Batavian  Bank  (1887)  71  la.  270;  and  see  article  in  1  Am.  &  Eng.  Corp.  Las.  XVlli 
at  p.  XXXVII. 
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view.18  But  there  are  fatal  objections,  (i)  The  construction,  obviously, 
is  only  proper  where  the  statute  provides  that  the  corporate  books  shall  be 
open  to  inspection.19  (2)  The  provision  was  constantly  enacted  before 
stock  was  made  attachable.20  (3)  It  is  opposed  to  the  general  policy  of  our 
courts  to  enhance  the  safety  and  ease  of  transfers  of  stock.21  There  is  a 
line  of  cases  which  hold  that,  where  property  is  sold  but  left  in  the 
possession  of  the  vendor,  a  creditor  may  attach  it,  since  the  continued  pos- 
session by  the  vendor  is  a  badge  of  fraud  and  evidence  of  a  secret  trust. 
Following  these  cases  it  has  been  held  that  an  attaching  creditor  acquires 
good  title  to  stock  standing  in  the  name  of  the  debtor,  since  the  retention 
of  some  of  the  indicia  of  ownership  is  a  badge  of  fraud.12  This  view  is 
objectionable,  not  only  on  some  of  the  grounds  stated  above,  but  also  be- 
cause to-day  a  man's  name  on  the  books  of  the  corporation  is  not  such 
an  indication  of  ownership  as  would  mislead  any  one.  Except  where  actual 
fraud  is  shown,  the  rights  of  a  purchaser  of  a  certificate  ought  to  be  pro- 
tected against  the  claims  of  a  subsequent  attaching  creditor  of  the  trans- 
feror. The  principal  case  illustrates  the  better  view  of  a  much  vexed 
question. 


The  Presumption  of  Life. — Continuity  is  frequently  said  to  be  a 
subject  of  presumption.  By  this  it  is  meant  that,  when  a  relation  or 
condition  of  things,  for  example,  is  proved  to  have  existed  at  a  certain 
time,  its  continuance  is  presumed  until  the  contrary  is  shown.1  This  prin- 
ciple has  been  applied,  in  terminology  at  least,  to  agency,2  domicile,  resi- 
dence or  non-residence,3  seisin,4  infancy,6  sanity  or  insanity,6  coverture,7 
partnership,8  solvency  or  insolvency,9  possession  and  ownership  of  property.10 
So  also  it  was  laid  down  in  an  early  English  case,u  later  followed  by  high 
authority,12  that  a  person  once  shown  to  be  living  is  presumed  to  be  alive 
(for  any  reasonable  period)13  until  his  death  is  proved. 

183o  Am.  L,aw  Rev.   223. 

"Broadway  Bank  v.  McElrath   (N.  J.  i860)   2  Beas.  24. 
20Allen  v.   Stewart   (1805)    7   Del.   Ch.  287. 
nBank  v.  Eanier   (1870)    11   Wall.  369. 

22Pinkerton  v.  The  R.  R.  (1861)  42  N.  H.  424;  cf.  Shipman  v.  Aetna  Ins.  Co.  (i860) 
29  Conn.  245. 

^est,  Ev.  (8th  Ed.)  686,  et  seq;  1  Greenl.,  Ev.  §  41,  42;  28  Alb.  L.  J.  284,  326; 
29  Id.  347. 

2Smout  v.  Ilbery  (1842)  10  M.  &  W.  1;  McKenzie  v.  Stevens  (1851)  19  Ala.  691; 
Ryan  v.  Sams   (1848)    12  Q.  B.  460. 

3Prather  v.  Palmer  (1841)  4  Ark.  456;  Inhabitants  v.  Inhabitants  (1863)  6  Allen 
508;  Bell  v.  Kennedy   (1868)   h.  R.   1   S.  &  D.  App.  307- 

4Wrotesley  v.  Adams  (1557)  Plowd.  187,  193;  Smith  v.  Stapleton  (1568)  Plowd.  426, 
431;   Brown  v.   King   (1842)    5   Mete.    173. 

"Irvine  v.   Irvine   (i860)    5   Minn.   61;  Re  Lilleshall    (1845)    7   Q-   B.    158. 

"Menkins  v.  Lightner   (1857)    18  111.  282;   State  v.  Johnson   (1873)   40  Conn.   136. 

'Erskine  v.  Davis   (1861)    25  111.  228. 

8Cooper  v.  Dedrik  (1856)  22  Barb.  516;  Park  v.  Alexander  (1844)  8  Scott  n.  S.  147. 
161. 

»Walrod  v.  Ball   (1850)   9  Barb.  271;  Mullen  v.  Pryor   (1848)    12  Mo.  307. 

10Magee  v.  Scott  (1851)  9  Cush.  148;  Leport  v.  Todd  (1866)  32  N.  J.  L.  124;  Cur- 
rier v.  Gale   (1856)   9  Allen  522. 

uThrogmorton  v.  Walton   (1624)    2  Rolle  Rep.  461. 

"Wilson  v.  Hodges   (1802)   2  East  312. 

"Thomas  v.  Thomas  (1864)  2  Dr.  &  Sm.  298;  cf.  Dixon  v.  Dixon  (1792)  3  Bro. 
C.  C.  510. 
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A  consideration  of  the  nature  of  the  "presumption"  employed  in  these 
cases  demands  a  definition  of  terms.  The  "conclusive  presumption" — a 
rule  of  substantive  law,  clearly  has  no  application.  "Presumption  of 
fact"  is  used  to  denote  an  inference  which  is  required  by  reason,  but  has 
no  necessary  legal  effect.  The  genuine  and  only  presumption  means  that 
to  certain  facts  the  law  attaches  a  legal  consequence:  their  proved  exist- 
ence presumes  the  existence  of  another  fact,  i.  e.,  establishes  a  prima 
facie  case  for  the  party  upon  whom  the  burden  of  proving  this  latter  fact 
rests.  This  rule  of  law  compels  the  jury  to  find  the  presumed  fact  in  the 
absence  of  evidence  to  the  contrary.14 

Under  this  test  it  is  clear  that  no  presumption  of  life  exists  in  England. 
Such  a  presumption  was  often  announced  obiter™  and  sometimes  applied,1' 
but  when  it  was  urged  before  the  King's  Bench  in  Doe  v.  Nepean"  that 
consistency  with  the  presumption  of  death  after  seven  years  required  an 
assumption  of  life  during  that  period,  the  doctrine  of  a  presumption  of 
life  was  repudiated.  It  was  decided  that  the  presumption  of  death  con- 
cerned only  the  fact,  and  not  the  time  of  death.  Equity,  however,  con- 
tinued to  enforce  a  presumption  of  life.18  But  the  cases  so  holding  were 
later  overruled,  and  a  plaintiff,  claiming  under  a  legatee  last  heard  from 
six  months  before  the  death  of  his  testator,  failed  because  no  presump- 
tion of  life  could  be  substituted  for  proof.19 

That  several  of  the  United  States20  enforce  a  presumption  of  life  seems 
in  large  measure  to  be  due  to  a  decision21  of  Chief  Justice  Gibson  who 
found  "palpable  error"  in  the  reasoning  of  Doe  v.  Nepean"  and  preferred 
the  rule  of  the  English  equity  cases.  There  are  too  few  adjudications 
involving  the  precise  point,  however,  to  warrant  the  assertion22  that  the 
result  of  his  decision  embodies  the  American  doctrine.  The  principle 
has  been   applied   in   a   recent   case,   and   the   date   of  the   absent   person's 

"Thayer,  Prelim.  Treat.  Ev.  313;  4  Wigmore,  Ev.  §§  2491  et  seq;  O'Gara  v.  Eisen- 
lohr  (1868)  38  N.  Y.  296;  cf.  8  Columbia  Law  Review  127. 

"Hopewell  v.  De  Pinna  (1800)  2  Camo.  113;  George  v.  Jesson  (180s)  6  East  8o- 
Rex  v.  Twyning  (1819)  2  B.  &  Aid.  386;  Lloyd  v.  Deakin  (1821)  4  B.  &  Aid.  433;  see 
Chitty,   Pleading,   30,   n.    (a). 

16Throgmorton  v.  Walton,  supra;  Wilson  v.   Hodges,  supra. 

175  B.  &  A.  86;  2  M.  &  W.  894,  (1833);  Rhodes  v.  Rhodes  (1887)  L.  R.  36  Ch.  Div. 
586.  In  Scotland,  following  the  civil  law,  there  existed  a  presumption  of  life  for  one 
hundred  years  from  the  date  of  the  absent  person's  birth,  when  the  presumption  gave 
way  to  that  of  death.  Fife  v.  Fife  (1855)  17  D.  951;  4  Scot.  L.  R.  169.  By  the 
Presumption  of  Life  Limitation  (Scotland)  Act  of  1881,  44  and  45  Vict.  c.  47  §  8,  it 
was  provided  that  such  person  "shall  be  presumed  to  have  died  on  the  day  which  will 
complete  a  period  of  seven  years  from  the  time  of  his  being  last  heard  of."  35  Tour. 
Juris.  634. 

18Lambe  v.  Orton  (1859)  6  Jur.  N.  S.  61;  Dunn  v.  Snowden  (1862)  2  Dr.  &  Sm. 
201;   Thomas  v.  Thomas,  supra;  In  re  Benham's  Trusts   (1867)   L.  R.  4  Eq.  416;   419- 

wIn  re  Phene's  Trusts  (1869)  L.  R.  5  Ch.  App.  137;  In  re  Lewes'  Trusts  (1870) 
L.  R.  11  Eq.  236.  This  principle,  that  the  party  claiming  a  right  has  the  onus  of  estab- 
lishing it,  has  always  governed  the  survivorship  cases  in  England.  In  re  Green  s 
Settlement   (1865)    L.   R.    1    Eq.   288. 

20Bradley  v.  Bradley  (1838)  4  Whart.  (Pa.)  173;  Reedy  v.  Millizen  (1895)  155  M- 
638;  Eagle  v.  Emmet  (N.  Y.)  infra;  Smith  v.  Knowlton  (1840)  11  N.  H.  191;  Craw- 
ford v.  Elliott  (1866)  1  Houst.  (Del.)  465;  Executors  v.  Canfield  (1862)  15  N.  J.  Eq, 
no-  cf.  People  v.  Ryder  (N.  Y.)  infra;  contra,  Davie  v.  Briggs  (1878)  97  U.  b.  62S; 
Hyde  Park  v.  Canton  (1879)  130  Mass.  505;  Spencer  v.  Roper  (1852)  13  Ired.  333! 
Whiteley  v.  Equitable  Life  (1888)  72  Wis.  170;  Corley  v.  Holloway  (1884)  22  b.  C. 
380    (semble). 

"Burr  v.  Sim  (1838)  4  Whart.  (Pa.)  150;  the  same  view  was  strongly  urged  by 
Mr.  Justice  Field  in  Montgomery  v.  Bevan  (1871)  1  Sawyer  660;  accord  Gilleland  v. 
Martin    (1844)    3   McLean   490;   Moffit  v.   Varden    (1840)    5   Cranch   C.   C.  658. 

^Whiting  v.  Nichol    (1867)   46  HI.  238. 
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death  was  fixed,  it  would  seem  erroneously,  as  at  the  end  of  a  second 
period  of  seven  years.     Freeman's  Estate   (Pa.)   Leg.  Int.,  March  19,  1909. 

In  New  York,  though  a  court  of  last  resort  has  not  expressly  passed 
upon  the  question,  the  decisions  indicate  that  a  presumption  of  life  would 
be  sustained.23  In  a  case  exactly  in  point  it  was  held  that  the  law  will 
not  find,  as  a  matter  of  fact,  that  the  absent  person  died  on  the  last  day 
of  the  seven  year  period,  but  for  the  purposes  of  distributing  personalty,24 
rights  depending  upon  his  life  or  death  are  to  be  administered  as  if  such 
were  the  fact.25  Moreover  the  presumption  of  death  will  not  be  per- 
mitted to  operate  if  communication  from  the  absent  person  would  be  im- 
probable,26 or  no  suitable  effort  has  been  made  to  locate  him,27  though  the 
absence  has  lasted  for  an  average  lifetime.28  Circumstances  may  be  shown, 
however,  which  will  set  the  matter  at  large,  that  is,  where  the  proved 
facts  warrant  it,  death  may  be  inferred  within  seven  years.29  Thus  where 
a  ship,  after  putting  to  sea,  has  remained  unheard  from  until  all  reason- 
able possibilities  of  her  safety  have  passed,  the  conclusion  may  be  reached 
that  a  passenger  perished  within  the  longest  usual  duration  of  the  voyage.30 
So  the  circumstances  of  age  and  disease  will  support  a  finding  of  death 
within  three  months,31  while  a  suicidal  intent,32  or  the  presence  of  a  specific 
peril,33  may  warrant  the  inference  that  death  took  place  about  the  time  of 
disappearance.  The  facts  which  will  support  the  presumption  of  life,  as 
delimited  in  the  New  York  decisions,  therefore,  are  an  absence  wholly 
unexplained  and  unattended  by  circumstances  which  would  lead  to  a 
reasonable  inference  of  death  within  seven  years. 

The  presumption  must  rest,  it  would  seem,  upon  this  narrowed  basis  of 
fact.  To  presume  life  unless  a  "specific  peril"21  is  shown  tends  to  dis- 
regard the  probable  truth  of  the  matter  not  less  than  to  insist  upon  "dis- 
tinct evidence"34  of  life  where  no  presumption  is  enforced.     But  to  confine 

^Eagle  v.  Emmet  (N.  Y.  1856)  4  Bradf.  (Sur.)  117;  In  re  Davenport  (1902)  75 
N.  Y.  Supp.  934;  Matter  of  Sullivan  (N.  Y.  1889)  51  Hun.  378;  O'Gara  v.  Eisenlohr 
(1868)  38  N.  Y.  296;  Stouvenal  v.  Stephens  (N.  Y.  1868)  2  Daly,  319;  Dunn  v.  Travis 
(N.  Y.  1900)  56  App.  Div.  317;  Nelson  v.  Masonic  Life  Asso.  (N.  Y.  1901)  57  App. 
Div.  214;  Vought  v.  Williams  (1890)  120  N.  Y.  253;  Matter  of  Board  of  Education 
of  New  York  (1903)  173  N.  Y.  321;  People  v.  Ryder  (1891)  124  N.  Y.  500;  Duke  of 
Cumberland  v.  Graves  (N.  Y.  1850)  9  Barb.  595;  McCarter  v.  Camel  (N.  Y.  1846) 
1  Barb.  Ch.  455;  Young  v.  Shulenberg  (1901)  165  N.  Y.  385;  Seligman  v.  Sonneborn 
(N.  Y.  1885)    1  How.  Pr.  N.  S.  465- 

^The  statute  of  19  Car.  II,  c.  6,  s.  2,  (1667)  respecting  the  lives  in  persons  in 
leases,  who  were  to  be  deemed  naturally  dead  after  an  unexplained  absence  of  seven 
years,  was  reenacted  in  1  R.  S.  749,  and  again  in  Code  Civ.  Pro.  §  841.  This  pro- 
vision applies  only  to  estates  per  autre  vie.  Matter  of  Bd.  of  Education,  supra.  The 
section  also  provides  for  a  presumption  of  death  as  of  the  time  of  the  sale  in  partition 
proceedings,  where  unknown  heirs  have  failed  to  appear  for  twenty-five  years.  The 
result  in  New  York,  therefore,  is  that  with  the  exception  of  these  two  cases  there  is 
no  presumption  of  death  as  affecting  rights  in  real  property.  Matter  of  Bd.  of  Edu- 
cation, supra;  Vought  v.  Williams,  supra. 

^Eagle  v.   Emmet,  supra. 

^Matter  of  Miller  (N.  Y.  1890)  30  St.  Rep.  212,  49  Id.  644,  aff'd.  147  N.  Y.  713; 
Hornberger  v.  Miller  (N.  Y.  1898)  28  App.  Div.  199.  aff'd  163  N.  Y.  578. 

"McCarter  v.  Camel,  supra;  Dunn  v.  Travis,  supra. 

^Dworsky  v.  Arndtstein  (N.  Y.  1898)  29  App.  Div.  274;  Dunn  v.  Travis,  supra; 
Vought  v.  Williams,  supra. 

^Seligman   v.    Sonneborn,   supra. 

^Oppenheim  v.  Wolf  (N.  Y.  1846)  3  Sandf.  Ch.  571;  Merritt  v.  Thompson  (N.  Y. 
1858)    1  Hilt.  551. 

31Matter  of  Ackerman   (N.  Y.   1877)   2  Redf.  521. 

32Sheldon  v.  Ferris  (N.  Y.  1865)  45  Barb.  124;  Matter  of  Ketcham  (1889)  5  N.  Y. 
Supp.   566. 

^Matter  of  Morgan   (N.  Y.   1900)    30  Misc.  578. 

MIn   re  Lewes'   Trusts,   supra. 
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the  operation  of  the  presumption  to  limited  facts  is  obviously  to  make  it 
accord  with  the  inferential  value  of  those  facts.  In  making  the  presump- 
tion  reasonable  it  is  made   unnecessary. 


Measure  of  Damages  for  Failure  of  Vendor  of  Realty  to  Give  Title. 
— The  measure  of  damages  for  breach  of  a  contract  for  the  sale  of  per- 
sonalty is  everywhere  the  difference  between  the  contract  price  and  the 
market  value  on  the  date  of  performance.  The  exceptional  rule  in  con- 
tracts to  sell  realty  or  to  give  a  lease,  restricting  recovery  under  certain 
circumstances  to  the  consideration  money  paid  with  interest,  is  based  upon 
two  lines  of  reasoning.  In  England,  the  exception  as  laid  down  in 
Flureau  v.  Thornhill1  was  established  because  of  the  highly  complicated 
development  of  the  law  of  real  property,  the  consequent  practical  impos- 
sibility for  a  layman  to  know  the  state  of  his  title  without  expensive  prior 
investigation,  and  the  hesitancy  with  which  vendors  would  put  land  upon 
the  market  if  compelled  to  respond  in  substantial  damages.2  The  parties 
were  taken  to  have  acted  with  these  circumstances  in  mind,  and  the  con- 
tracts were  considered  to  have  been  made  upon  the  implied  condition  of 
title  in  the  vendor.3  The  extent  of  the  exception  was  there  for  a  long 
time  the  subject  of  dispute.  Originally  applied  in  Flureau  v.  Thornhill 
to  a  case  in  which  a  vendor  found  after  making  the  contract  a  flaw  in  his 
title,  its  application  was  later  denied  where  the  vendor  had  no  legal 
title  at  all,  but  only  a  contractual  right  to  a  conveyance.4  A  later  case 
refused  to  give  only  nominal  damages  because  the  vendor  was  guilty  of  bad 
faith,5  Flureau  v.  Thornhill  having  specified  fraud  as  a  ground  for  sub- 
stantial damages.  And  where  the  vendor  bona  fide  believed  he  had  a 
legal  title,  though  in  fact  he  had  only  an  equitable  one,*  and  where  a 
landlord  mistaking  the  legal  effect  of  an  ejectment  suit  thought  he  could 
give  possession,7  substantial  damages  were  refused.  It  was  therefore,  a 
disputed  question  whether  the  application  of  Flureau  v.  Thornhill  depended 
upon  the  vendor's  believed  ownership  of  the  property  at  the  time  the  con- 
tract was  made  or  upon  his  bona  fide  expectation  of  having  the  property 
by  the  time  of  performance.8  The  former  view  was  criticized  as  the 
result  of  Lord  Tenterden's  now  exploded  theory  that  a  contract  to  sell 
property  to  which  the  vendor  had  only  a  contractual  right  was  illegal,  and 
it  was  properly  doubted  whether  even  bad  faith  could  be  the  basis  of 
substantial  damages  where  the  contract  was  conditioned  upon  the  making 
of  good  title.9  The  hostility  of  the  courts  to  the  limitation  of  the  rule 
of  Flureau  v.    Thornhill  culminated   in   Bain  v.   Fothcrgill,10  in   which   the 

1(i776)    2   Wm.    Bl.    1078. 

2Sikes  v.  Wild   (1861)    1   B.  &  S.,   587- 

3Flureau  v.  Thornhill,  supra;  Walker  v.  Moore  (1829)  10  B.  &  C.  416;  Worthington 
V.   Warrington    (1849)    8    C.    B.    133. 

4Hopkins  v.  Grazebrook    (1826)   6  B.   &  C.  31. 

BRobinson  v.  Harmon   (1848)    1   Ex.  849. 

6Pounsett  v.   Fuller    (1856)    17   C.   B.   658. 

TBuckley  v.  Dawson  (1854)   4  Irish  C.  I,.  R.  211. 

8See  Pounsett  v.  Fuller,  supra;  Engel  v.  Fitch  (186S)  9  B.  &  S.  85;  Sikes  v.  Wild, 
supra. 

9See  Sikes  v.  Wild,  supra. 

10(i873)   h.   R.   7   E.   &  I.  App.    158. 
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House  of  Lords  overthrew  the  first  view  and  created  uncertainty  as  to  the 
existence  of  any  limitation  at  all  upon  the  rule.  But,  though  Lord 
Chelmsford  advanced  the  idea  that  bad  faith  founded  only  an  action  for 
deceit,  it  has  lately  been  held,  in  accord  with  the  apparent  attitude  of  the 
other  judges,  that  bad  faith,  consisting  either  in  fraud  or  wilful  refusal 
to  make  title  justifies  substantial  damages." 

In  this  country  the  reasoning  of  those  jurisdictions  which  refuse  to 
apply  the  usual  measure  of  damage  in  contracts  of  sale  is  based  upon  the 
analogy  to  the  rule  giving  only  nominal  damages  for  the  breach  of 
covenants  of  warrant}',  seisin,  or  quiet  enjoyment,  in  executed  contracts.12 
It  is  not,  however,  everywhere  agreed  that  the  proper  measure  of  damages 
for  breach  of  a  covenant  of  warranty,  to  which  the  New  York  courts 
specifically  refer,  is  the  consideration  alone.13  Moreover,  the  usual  measure 
of  damages  in  such  cases  is  of  historical  origin,  being  the  outgrowth  of 
the  older  common  law  rule,  at  a  time  when  land  values  did  not  fluctuate, 
requiring  a  grantor  to  replace  an  evicted  grantee  with  lands  equal  in  value.1* 
A  covenant  of  seisin  is  broken  when  made,  and  hence  hardly  analogous. 
The  objection  that  the  vendor  may  be  held  for  excessive  damages  for  in- 
crease in  value  or  improvements,  of  weight  in  covenants  of  warranty  or  for 
quiet  enjoyment  which  may  not  be  broken  in  some  time,  loses  force  in  con- 
tracts of  sale  which  contemplate  immediate  conveyance."  And  to  Judge 
Cooley's  argument  that  a  dishonest  vendor  may  conceal  the  defect  in 
title  and  give  a  conveyance,  thus  freeing  himself  from  substantial  damages,16 
may  be  answered  the  usual  practice  of  vendees  to  examine  the  title. 

The  general  tendency  in  this  country,  however,  has  been  to  apply  the 
true  rule  of  damages.  In  Maine,  where  substantial  damages  are  given  for 
breach  of  covenant  of  warranty,17  and  in  many  western  states,  where  land 
titles  are  not  complex  as  in  England,18  the  reason  for  the  exception  failing, 
the  true  rule  is  adhered  to.  Other  courts  have  not  questioned  its  uniform 
application  to  realty  as  well  as  to  personalty.19  And,  although  some  states 
in  which  the  exception  is  recognized,  have  by  judicial  decision  or  statute20 
made  the  bona  fides  of  the  vendor  the  test,  the  New  York  and  New  Jersey 
courts  discountenance  the  exception,  and  upon  the  authority  of  the  English 
case  of  Hopkins  v.  Grazebrook*  since  overruled,10  refuse  to  apply  it  where 
the  vendor  knows  that  his  power  to  convey  a  good  title  depends  upon  a 
known  contingency  not  within  his  control.21 

uDay  v.    Singleton,   I,.   R.    [1899]    2   Ch.   320. 

12Thompson's  Exr.  v.  Guthrie's  Adm.  (Va.  1837)  9  Leigh  101;  Peters  v.  McKeon 
(N.  Y.  1847)  4  Denio  546. 

13Gore  v.   Brazier   (1807)   3  Mass.  523;  Hardy  v.  Nelson   (1847)   27  Me.  525. 

"Staats  v.  Executors  of  Ten  Eyck   (N.   Y.   1805)   3   Caines   m. 

^Pumpelly  v.  Phelps   (1869)   40  N.  Y.  59. 

"Hammond  v.  Hannin  (1870)  21   Mich.  374. 

17Doherty  v.  Dolan   (1876)   65  Me.  87. 

18Beck  v.  Staats  (Neb.  1908)  114  N.  W.  633;  Hartzell  v.  Crumb  (1886)  90  Mo.  629; 
Vallentyne  v.  Immigration  Land  Co.  (1905)  95  Minn.  195;  Dunshee  v.  Geoghegan 
(Utah   1891)   25   Pac.   731. 

^Hopkins  v.  Lee  (1821)  6  Wheat.  109;  Wells  v.  Abernethy  (1824)  5  Conn.  222; 
Irwin  v.  Askew  (1885)  74  Ga.  581;  Brigham  v.  Evans  (1873)  113  Mass.  538;  Plum- 
mer  v.  Rigdon  (1875)   78  111.  222. 

20Foley  v.  McKeegan  (1856)  4  la.  1;  Dal  v.  Fisher  (1906)  20  S.  D.  426;  Yates  v. 
James  (1891)   89  Cal.  474. 

aPumpelly  v.  Phelps,  supra;  Drake  v.  Baker   (1871)   34  N.  J.  L.  358. 
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In  striking  contrast  with  this  attitude  is  a  recent  Texas  case,  Clifton  v. 
Charles  (Tex.  1909)  116  S.  W.  120,  in  which,  despite  the  conscious  mis- 
representation by  the  vendor  that  he  owned  land  which  belonged  to  others, 
only  nominal  damages  were  granted.  The  vendee's  only  remedy  is  ap- 
parently an  action  in  tort.  While  the  decision  has  the  merit  in  logic  of 
disregarding  the  vendor's  motive,  it  is  hardly  supported  by  the  earlier 
Texas  cases,22  and  is  in  conflict  with  the  otherwise  universal  practice  of 
giving  substantial  damages  in  case  of  the  vendor's  fraud  or  wilful  refusal 
to  convey.23 


The  Right  to  Question  the  Constitutionality  of  a  Law. — The  re- 
luctance of  the  courts  to  pass  upon  the  constitutionality  of  legislative  enact- 
ments is  traceable  to  the  considerations  once  thought  to  negative  the 
existence  of  this  inferential  power.  As  late  as  1825,  it  was  urged  that 
the  legislative  and  judicial,  being  co-ordinate  departments  of  the  govern- 
ment, the  recognition  in  the  latter  of  a  right  to  revise  the  acts  of  the 
former  would  subordinate  the  one  to  the  other,  thus  overthrowing  the 
system  of  checks  and  balances.1  Nevertheless,  following  the  familiar  prac- 
tice of  the  English  courts  of  overruling  laws  in  conflict  with  the  Colonial 
Charters,2  this  power  of  judicial  revision,  sanctioned  by  necessity,3  came  to 
be  generally  recognized  in  the  United  States,  though  repudiated  in  con- 
tinental countries  under  written  constitutions.  Mindful,  however,  of  the 
danger  of  its  abuse,  the  courts  have  refrained  from  exercising  it  except 
within  the  narrowest  limits.4  Its  scope  is  strictly  judicial,2  and  an  opinion 
of  the  constitutionality  of  a  law  will  not  be  given,  nor  even  formed,  until 
the  question  is  raised  in  the  form  of  serious  litigation.  A  friendly5  or 
fictitious6  suit  is  not  enough.  Despite  the  possibility  of  an  indefinite  en- 
forcement of  an  unconstitutional  law  before  some  private  individual  as- 
sumes the  burden  of  questioning  it,  the  judiciary  cannot  act  until  an  at- 
tempt is  made  to  use  it  as  an  instrument  for  maintaining  rights  sup- 
posed to  have  been  created  by  a  statute,  or  for  the  defense  of  a  consti- 
tutional right  which  would  be  violated  by  the  enforcement  of  a  statute.7  If 
the  law  in  question  is  then,  beyond  a  reasonable  doubt,  in  excess  of  legis- 
lative authority,  it  is  simply  disregarded,  and  the  constitutional  decision  is 
found  in  the  reasons  assigned  for  the  judgment.8  In  no  proper  sense, 
therefore,  is  it  true,  as  frequently  stated,  that  the  courts  were  established 
as  a  check  upon  the  legislature.  Any  other  principle  than  that  the  de- 
cision of  a  constitutional  question  is  merely  incidental  to  a  determination 
of  the  rights  of  bona  fide  litigants  would  lead  the  courts  from  the  domain 

—Sutton  v.  Page  (1849)  4  Tex.  142;  Hall  v.  York's  Admr.  (1859)  22  Tex.  642; 
Wheeler  v.  Styles  (1866)  28  Tex.  240;  Roberts  v.  McFadden  (1903)  32  Tex.  Civ.  App. 
47- 

23Allen  v.  Atkinson  (1870)  21  Mich.  251;  Driggs  v.  Dwight  (N.  Y.  1837)  17  Wend. 
71;   Kirkpatrick  v.   Downing   (1874)    58   Mo.   32;    Tracy  v.   Gunn    (1883)    29   Kan.    508. 

1Dissenting  opinion  of  Gibson,  J.,   Eakin  v.   Raub   (Pa.   1825)    12   S.  &  R.  330,  344. 

27  Harv.  L.  Rev.   130. 

3Cooley,   Const.   L,im.    (7th   Ed.)   228,   229. 

4Calder  v.  Bull   (1798)   3  Call  386,  399. 

5Chicago  etc.  Ry.  Co.  v.  Wellman   (1892)    143  U.   S.  339,   345. 

"Brewington  v.  Lowe    (1848)    1    Ind.   21,    23. 

7S   Pol.  Sci.  Quart.  255. 

8Dicey,    Law    of    the    Const.    150. 
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of  law  into  that  of  politics.9  It  is  equally  well  settled  that  a  court  will 
not  pass  upon  a  constitutional  question  unless  a  decision  upon  the  very 
point  is  unavoidable.10  And  the  corollary  follows  that  a  court  will  not 
listen  to  the  constitutionality  of  an  act  by  a  party  whose  rights  it  does 
not  specially  affect.11  This  last  rule  is  of  the  broadest  application,  ex- 
tending to  all  cases  in  law  and  equity,  and  to  both  civil  and  criminal 
proceedings.12  The  invalidity  of  statutes  impairing  the  obligation  of  con- 
tracts can  only  be  set  up  by  a  party  to  the  contract  alleged  to  be  im- 
paired.13 And  it  seems  to  be  universally  held  that  a  denial  of  equal 
rights  and  privileges  by  discriminatory  legislation  cannot  be  pleaded  ex- 
cept by  those  able  to  show  that  they  belong  to  the  class  discriminated 
against."  It  is  conceivable  that  in  the  case  of  an  inseparable  statute,  de- 
priving one  class  of  individuals  of  some  constitutional  right,  the  courts 
might  have  permitted  the  question  of  its  constitutionality  to  be  raised 
by  others  against  whom  the  objectionable  features  did  not  operate,  pro- 
vided their  rights  of  life,  liberty  or  property  were  to  some  extent  affected 
by  its  enforcement.  The  opinion  in  Lake  Shore,  etc.,  Ry.  Co.  v.  Smith,™ 
in  which  the  plaintiff  railroad  was  allowed  to  raise  the  constitutionality  of 
a  law  discriminating  between  passengers,  seems  to  rest,  in  some  degree, 
upon  reasoning  of  this  kind.  But  the  case  may  be  explained,  and  is  sup- 
portable, upon  the  ground  that  an  unreasonable  classification,  not  sub- 
serving the  convenience  of  the  public,  is  an  unconstitutional  interference 
with  the  business  of  the  carrier.  The  notion  that  persons  not  discriminated 
against  can  question  the  validity  of  a  statutory  classification  has  recently 
met  an  emphatic  rejection  in  the  highest  courts  of  New  York  and  Massa- 
chusetts.16 

An  unusual  modification  of  the  accepted  rule  as  to  the  right  to  ques- 
tion discriminatory  legislation  was  made  in  a  recent  Nebraska  case.  Greene 
v.  State,  (Neb.  1908)  119  N.  W.  6.  The  legislature  passed  a  law  defining 
blackmail  and  fixing  a  penalty;  but,  apparently  through  an  oversight,  the 
law  so  read  as  to  make  blackmail  criminal  only  when  committed  against 
a  citizen  or  resident  of  Nebraska.17  The  acts  of  blackmail  for  which  the 
defendant  was  convicted  were  in  fact  committed  against  citizens!  of 
Nebraska.  Nevertheless,  the  defendant  was  permitted  to  challenge  the 
constitutionality  of  the  statute,  not  upon  the  theory  suggested  above,  but 
because  there  was  no  possible  way  in  which  a  non-resident,  deprived  of  its 
protection,  while  temporarily  within  the  state,  could  do  so.  Assuming 
that  the  rights  of  citizens  of  other  states  under  Art.  IV,  Sec.  2  of  the  U.  S. 
Constitution    were    infringed,    the    absence   of   any   means    by    which    such 

Bi9  Am.  Law  Rev.   175;  Bryce,  Am.  Com.   (3rd  Ed.)    I,  257;  5  Pol.  Sci.  Quart.  253. 

"Hoover  v.  Wood  (1857)   9  Ind.  286,  287;  Frees  v.  Ford   (1852)   6  N.  Y.   176. 

uSullivan  v.  Berry's  Adm'r  (1885)  83  Ky.  198,  204;  Wellington,  Petitioner  (Mass. 
1834)    16  Pick.  87,  96. 

^Com.  v.  Wright  (1880)  79  Ky.  22;  Sinclair  v.  Jackson  (N.  Y.  1826)  8  Cow.  543. 
579- 

"Antqni  v.  Wright  (Va.  1872)  22  Gratt.  833,  857;  Williams  v.  Eggleston  (1898)  170 
U.  S.  304,  309. 

"State  v.  Currens  (1901)    m  Wis.  431,  442;  Pittsburgh,  etc.  Ry.  Co.  v.  Montgomery 
(1898)   152  Ind.  1,   13;  McKinney  v.  State  (1892)   3  Wyo.  719,  726. 
"K^gg)    173   U.   S.  684. 

"Matter  of  Keeney  (1909)  194  N.  Y.  281,  286;  Malone  v.  Savings  Institute  (Mass. 
1909)  86  N.  E.  912. 

"Laws  of  1901,  ch.  93. 
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persons  might  test  the  law  is  apparent.  No  authority  was  given  to 
prosecute  the  crime  when  committed  against  a  non-resident,  and  a  criminal 
statute  cannot  by  construction  be  made  to  embrace  cases  plainly  without 
the  letter,  though  within  the  reason  and  policy  of  the  law.18  There  could 
be  no  prosecution  under  the  common  law,  that  having  been  repealed  by 
the  codification  of  the  whole  subject  of  criminal  law.19  Nor  could  a  prose- 
cuting officer,  in  behalf  of  the  people,  set  up  the  unconstitutionality  of  the 
act.20  While,  in  the  present  instance,  a  word  to  the  legislature  would 
undoubtedly  have  resulted  in  the  correction  of  the  erroneously  drawn 
statute,  a  case  is  conceivable  where  the  protection  of  the  criminal  laws 
might  purposely  be  withheld  from  a  particular  class  or  race,  under  which 
circumstances  such  a  course  would  be  ineffectual.  On  the  whole,  while 
it  is  true  that  the  defendant  in  the  principal  case  could  not,  if  the  general 
rule  were  strictly  applied,  question  the  constitutionality  of  the  law,  a  rule, 
which,  it  has  been  shown,  is  founded  upon  the  desire  of  the  courts  to 
avoid  officious  meddling  with  legislative  enactments,  nevertheless,  this  ele- 
ment being  entirely  absent  in  the  principal  case,  the  action  of  the  court, 
in  view  of  the  exceptional  facts,  and  on  grounds  of  necessity,  would  seem 
entirely  justifiable. 


Street  Closing  and  Private  Easements  in  New  York. — The  closing 
of  streets  in  furtherance  of  improved  street  plans,  authorized  by  statute, 
involves  two  distinct  classes  of  rights :  those  of  the  public,  which  the 
abandonment  of  the  street  ipso  facto  terminates,  and  those  of  the  abutting 
owners,  comprising  private  easements  of  access,  light  and  air,  which  can 
be  extinguished  only  by  the  parties,  or  by  the  state,  in  the  exercise  of  its 
power  of  eminent  domain.  Under  statutes  providing  merely  in  general 
terms  for  the  vacation  of  streets,  it  has  been  held  that  these  private  ease- 
ments are  unaffected  by  the  vacation  of  the  street.1  The  existing  New 
York  statute,  however,  provides  for  the  extinguishment  of  private  ease- 
ments upon  payment  of  compensation.2  In  Matter  of  the  Mayor,3  the 
Appellate  Division  of  the  Supreme  Court  of  New  York  (affirmed  by  the 
Court  of  Appeals  without  opinion)4  has  declared  this  a  valid  exercise  of 
the  power  of  eminent  domain,  on  the  ground  that  the  primary  purpose 
of  the  act  in  question  is  the  public  benefit  from  an  improved  street  plan 
with  the  alleged  advantages  of  travel,  sewerage  and  drainage,  and  that 
the  incidental  private  use  by  one  individual  of  property  taken  from  an- 
other is  immaterial. 

Although  it  is  universally  agreed  that  private  property  can  be  taken  by 
the  state  for  public  use  only,  the  term  "public  use"  has  eluded  exact  defini- 
tion. Two  views  are,  however,  well  marked:  (i)  Actual  use  by  the  public. 
Under  this  view  it  would  seem  that  the  property  taken,  or  the  servient 
tenement,   where   an  easement   is   extinguished,  must   be   subjected  to  the 

lsState  v.  Lovell  (1867)  23  la.  304. 

19Com.  v.  Cooley  (Mass.  1830)  10  Pick.  37,  30;  Com.  v.  Dennis  (1870)  105  Mass. 
162. 

20People  v.   Rensselaer,  etc.  R.  R.  Co.   (N.  Y.   1836)    15  Wend.   113. 

^ollowell  v.   Southmayd   (1893)    139  N.  Y.  390. 
:Chap.    1006,  Laws  of   1895. 
3(1898)    28   App.   Div.    143. 
H1898)    157  N.  Y.  409. 
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use.5  The  statute  in  question,  however,  merely  gives  a  private  owner  the 
unencumbered  fee.  (2)  A  use  from  which  an  advantage  enures  to  the 
public.6  Although  the  justification  of  the  statute  may  at  first  sight  in 
some  cases  seem  fanciful,  to  a  greater  or  less  degree,  according  to  the 
circumstances,  it  would  seem  in  reality  to  exist  within  the  limits  of  this 
view  which  concededly  gives  a  wide  discretion  to  the  legislature.8  The 
New  York  courts,  however,  have  always  adhered  to  the  former  rule.7 
Unless  they  are  prepared  to  shift  their  ground,  it  may  be  necessary  to 
reconsider  the  validity  of  this  legislation,  somewhat  summarily  passed  upon. 

In  a  recent  New  York  case,  Swain  v.  Schonleben  (App.  Div.  1909) 
N.  Y  Law  Jour.  Vol.  XL,  No.  143,  the  court  adhered  to  this  extension  of 
the  old  rule.  It  was  further  decided  that  A  who  owned  a  lot  abutting 
on  a  closed  street,  together  with  the  fee  of  the  adjoining  half  of  the 
highway,  would  not  by  a  conveyance  of  the  lot  in  which  the  vacated  high- 
way was  described  as  a  boundary  re-create  these  easements  of  access,  air 
and  light. 

Ordinarily  a  grant  of  land  described  as  bounded  by  a  way  existing8  or 
prospective9  will  give  the  grantee  an  easement  of  access,  for  the  grantor 
is  estopped  to  deny  the  existence  of  the  way.10  This  doctrine  is  inap- 
plicable, however,  when  the  way  is  over  the  land  of  a  stranger.11  Implied 
easements  are  based  upon  the  probable  intention  of  the  parties,  to  be 
gathered  from  the  deed,  the  situation  of  the  premises,  and  the  circumstances 
surrounding  the  transaction.12  The  grant  of  land  abutting  on  property 
dedicated  as  a  public  highway,13  or  presumably  intended  to  be  so  dedicated," 
carries  with  it  easements  of  light  and  air  which  by  usage  have  become 
inseparable  incidents  of  public  highways.  Such  easements  do  not  seem 
to  be  implied,  however,  in  connection  with  private  ways.15  These  prin- 
ciples are  controlling  in  the  present  case.  The  ownership  of  the  grantor 
being  confined  to  single  sections  of  a  vacated  street,  the  circumstances 
warranted  no  implication  of  easements  of  access,  light  and  air.  On  the 
assumption,  however,  that  these  private  easements  survive  the  closing 
of  the  street,  it  would  seem  that  a  subsequent  conveyance  of  this  kind 
would  include  the  easements  incident  to  the  land  in  the  hands  of  the 
grantor,  as  appurtenant  thereto.  And  easements  over  the  adjoining  strip 
of  the  highway  retained  by  the  grantor,  would  be  created  by  necessary 
implication. 

BLewis,   Eminent   Domain    (2nd   Ed.)    164. 

e6  Columbia  Law  Review  46;  Meyer  v.  Village  of  Tuetopolis  (1890)    131   111.   552. 
'In  Matter  of   Eureka   Basin   etc.   Co.    (1884)    96    N.   Y.   42;    Bloodgood  v.   Mohawk 
R.  R.  Co.  1837,   18  Wend.  1;  see  also  In  Matter  of  Albany  Street  (1834)   11   Wend.  148. 

8Ranscht  v.  Wright  (N.  Y.  1896)  9  App.  Div.  109;  Parker  v.  Farmingham  (1821)  17 
Mass.   413. 

"Livingston  v.  Mayor  (1831)  8  Wend.  85;  In  Matter  of  Adams  (1894)   141  N.  Y.  297. 

10Epley  v.  Wilkes    (1872)    7   Exch.   298;   McKenzie  v.   Gleason    (1904)    184   Mass.  452. 

uHowe  v.  Alger  (Mass.   1862)  4  Allen  206;  Fulmer  v.   Bates   (1907)    118  Tenn.  731. 

12Matter  of  Brooke  Ave.  (1899)  40  App.  Div.  519;  aff'd  (1899)  161  N.  Y.  622;  King 
v.  Mayor  (1886)  102  N.  Y.  172;  Neeley  v.  Philadelphia  (1905)  212  Pa.  St.  551;  Hop- 
kinson  v.  McKnight  (1866)  31  N.  J.  L.  422;  Reegan  v.  Boston,  etc.  Co.  (1884)  137 
Mass.     37. 

13Storv  v.  N.  Y.  etc.  Co.  (1882)  90  N.  Y.  113;  Lahr  v.  Met.  etc.  Co.  (1887)  104 
N.  Y.  268;  Fifth  Nat'l  Bank  v.  N.  Y.  etc.  Co.  (1885)  24  Fed.  114;  Barnett  v.  Johnson 
(N.  J.   1856)   2  McCart.  402. 

"Livingston  v.  Mayor  (1831)  8  Wend.  85;  Dill  v.  Board  of  Education  (1890)  47 
N.  J.  Eq.  421. 

^See  Butelle  v.  Lipson  (1908)  80  Conn.  497;  Gerrish  v.  Shattuck  (1882)  132  Mass. 
235. 
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Agency — Ratification — Imputation  of  Knowledge. — The  plaintiff  sued  for 
breach  of  an  alleged  agreement  by  the  defendant  to  replace  all  fruit  trees 
sold  to  the  plaintiff,  which  should  die  within  five  years.  The  defendant 
contended  that  the  agreement  was  not  within  his  agent's  authority.  Held, 
the  defendant  ratified  the  sale  with  all  its  terms  by  receiving  the  proceeds, 
and  proof  of  his  knowledge  of  all  the  facts  was  unnecessary.  Moyers  v. 
Fogarty  (la.  1909)   119  N.  W.  159. 

Ratification  must  be  of  the  whole  contract,  Eberts  v.  Selover  (1880)  44 
Mich.  519,  522,  but  the  general  rule  is  that  it  must  be  made  with  knowledge 
of  all  the  material  facts.  Combs  v.  Scott  (Mass.  1866)  12  Allen  493,  496. 
An  exception  is  said  to  be  made  in  the  case  of  an  agent  who  has  exceeded 
his  prior  authority,  on  the  ground  that  the  agent's  knowledge  is  imputed  to 
the  principal,  Huffcut,  Agency  (2nd  Ed.)  51,  but  the  cases  cited  do  not 
seem  to  sustain  the  proposition.  Meehan  v.  Forrester  (1873)  52  N.  Y.  277, 
280;  Hyatt  v.  Clark  (1890)  118  N.  Y.  563.  The  doctrine  of  imputations  is 
based  either  upon  the  legal  identity  of  principal  and  agent  or  upon  the 
presumption  that  the  agent  has  fulfilled  his  duty  to  disclose  all  the  facts  to 
the  principal.  8  Columbia  Law  Review  582.  This  rule  is  conceded  to 
operate  with  respect  to  all  facts  within  the  scope  of  the  agent's  authority, 
Trenton  v.  Pothen  (1891)  46  Minn.  298,  300,  but  it  would  seem  inapplicable 
to  the  present  case  where  the  agency  is  sought  to  be  established  by  proof 
of  ratification.  The  better  rule,  it  is  submitted,  is  that  the  mere  receipt 
by  a  principal  of  the  benefits  of  a  contract  does  not  work  a  ratification  of  a 
collateral  agreement  of  which  he  is  ignorant.  Smith  v.  Tracy  (1867)  36 
N.  Y.  79,  84,  86.  The  result  reached  in  the  principal  case,  while  supported 
by  the  language  of  Lull  v.  Anamosa  Nat'l  Bank  (1900)  no  la.  537,  542, 
seems  due  to  a  failure  to  distinguish  between  fraud  or  misrepresentation 
within  the  scope  of  the  agent's  authority  and  the  making  of  a  contract  in 
excess  of  authority. 

Conflict  of  Laws — Lex  Fori  in  Proceedings  Under  Immigration  Act — 
Law  Determining  Age  of  Majority. — A  native  of  Sweden,  being  ordered, 
by  the  Assistant  Secretary  of  Commerce  and  Labor,  to  be  deported,  under 
U.  S.  Comp.  St.  Supp.  1907,  Tit.  29,  §§  20,  21,  upon  evidence  taken  before 
an  immigration  inspector  (§  24)  in  Minnesota,  on  her  return  there  after  a 
visit  abroad,  claimed,  on  habeas  corpus,  to  fall  outside  the  Immigration  Act, 
in  that  she  had  acquired  a  domicile  in  this  country  by  residence  in  St.  Paul 
between  the  ages  of  sixteen  and  twenty-one.  A  Minnesota  statute  fixes  the 
age  of  majority  for  females  at  eighteen.  Held,  the  time  at  which  petitioner 
became  an  adult,  and  therefore  capable  of  acquiring  the  domicile  claimed, 
must  be  determined  by  the  common  law.  Ex  parte  Pettersen  (1908)  166 
Fed.  536. 

For  reasons  of  business  convenience,  lex  loci  contractus,  according  to 
the  better  view,  governs  the  legal  force  of  a  minor's  commercial  contracts. 
Male  v.  Roberts  (1800)  3  Esp.  163;  Huey's  Appeal  (Pa.  1854)  1  Gr.  Cas. 
51 ;  Minor,  Confl.  L.  148.  But  whether,  irrespective  of  contractual  disabilities 
attending  it,  minority  in  fact  continues,  should,  as  a  pure  question  of 
status,  be  determined  by  lex  domicilii.  Woodward  v.  Woodward  (1889) 
87  Tenn.  644;  and  see  Ross  v.  Ross  (1880)  129  Mass.  243,  246.  To  apply 
the  Minnesota  statute  directly,  in  the  principal  case,  as  lex  domicilii,  would, 
of  course,  "beg  the  question ;"  the  proper  law  applicable,  therefore,  is  that 
of  Sweden.  Hiestand  v.  Kuns  (Ind.  1847)  8  Blackf.  346.  No  proof  of  the 
Swedish  law,  however,  seems  to  have  been  offered;  accordingly,  since  the 
common  law  cannot  be  presumed  to  exist  in  Sweden,  recourse  must  be  had 
to  lex  fori.     8  Columbia  Law  Review  50.       But  what  is  lex  fori  in  these 


RECENT   DECISIONS.  445 

deportation  proceedings?  The  order  issued  from  Washington  on  evidence 
taken  in  Minneapolis;  so  the  "forum"  may  perhaps  be  regarded  as  in  either 
place.  If  it  be  in  Minneapolis,  the  Minnesota  statute  might  flow  in  as 
lex  fori;  if  in  Washington, — the  law  of  the  District  of  Columbia,  which, 
on  this  point,  appears  to  be  the  common  law  rule,  unchanged  by  statute. 
See  Code,  Dist.  Col.  §  1156.  Or  again,  it  might  be  urged,  this  immigration 
tribunal  must,  like  the  Court  of  Claims,  from  necessity,  apply  the  "general 
common  law,"  Moore  v.  U.  S.  (1875)  91  U.  S.  270,  irrespective  of  its  situs. 
Any  of  these  theories  would  admit  the  principles  of  Conflict  of  Laws  as 
part  of  lex  fori  in  the  first  instance ;  but  only  the  last  two  sustain  the  final 
result. 

Constitutional  Law — Due  Process  of  Law — Compensation  for  the  Tak- 
ing of  Property. — A  State  constitution  required  railroads  to  transfer  freight 
to  a  connecting  carrier  at  any  point  where  there  was  a  physical  connection 
between  the  two  companies.  By  virtue  of  this  constitutional  provision  a 
railroad  was  ordered  to  deliver  its  cars  to  a  connecting  carrier.  Held,  three 
justices  dissenting,  the  defendant  was  deprived  of  its  property  without  due 
process  of  law.  Louisville  &  N.  R.  R.  Co  v.  Central  Stockyards  Co.  (1909) 
29  Sup.  Ct.  Rep.  240. 

Under  the  police  power  the  use  of  property  may  be  so  regulated  that  the 
owner  must  incur  expense.  Atlantic  Coast  Line  v.  No.  Car.  Corp.  Comm. 
(1907)  206  U.  S.  1;  Chicago.  Burl.  etc.  R.  R.  v.  Chic.  (1897)  166  LI.  S.  266. 
If,  however,  even  though  the  title  is  untouched,  a  substantial  interest  is 
taken  for  another  purpose,  it  is  not  considered  a  regulation  but  an  appro- 
priation for  which  compensation  must  be  given.  State  v.  Chicago.  Mil.  etc. 
Ry.  (1887)  36  Minn.  402.  In  the  principal  case  there  was  more  than  a 
restraint  in  the  enjoyment  of  property  since  the  railroad  would  have  been 
deprived  temporarily  of  possession  and  the  connecting  carrier  have 
absolute  control  of  its  cars.  The  decision  may  be  supported  upon  the 
theory  that  due  process  requires  not  only  that  compensation  be  given,  but 
also  that  a  proper  method  be  provided  for  ascertaining  the  amount  and 
securing  its  payment  without  risk  or  delay.  Conn.  R.  R.  Co.  v.  Conn. 
(1879)  127  Mass.  50;  Hickman  v.  City  of  Kansas  (1894)  120  Mo.  no.  The 
defendant  was  protected  only  by  a  common  law  action  for  damages  which 
is  often  attended  by  both  delay  in  procedure  and  risk  in  ultimate  collection. 
Cooley,  Const.  Lim.  1815;  cf.  Ash  v.  Cuntmings  (1872)  50  N.  H.  591.  The 
opinion  of  the  majority  that  the  provision  in  the  State  constitution  was 
an  exercise  of  the  power  of  eminent  domain  is  scarcely  reconcilable  with 
Head  v.  Amoskeag  (1885)  113  U.  S.  9,  which  upheld  the  Mill  Act  as  a 
valid  exercise  of  the  police  power.  That  case,  though  severely  criticised, 
Lewis,  Em.  Dom.  182,  183,  is  explainable  in  its  results  because  of  the  great 
antiquity  of  the  Mill  Acts,  and  the  general  acquiescence  in  their  constitution- 
ality.   Otis  Co.  v.  Ludlozv  Co.  (1906)  201  U.  S.  140. 

Constitutional  Law — Statutes — Right  to  Question  Constitutionality. 
— Ch.  93,  Neb.  Laws  of  1901,  declared  that  persons  committing  specified  ag- 
gressions against  "any  citizen  or  resident  of  the  state  of  Nebraska"  should 
be  deemed  guilty  of  blackmail.  The  defendant,  appealing  from  a  convic- 
tion for  blackmailing  citizens  of  Nebraska,  alleged  that  the  statute  was  un- 
constitutional as  denying  equal  protection  to  persons  other  than  citizens  or 
residents  within  the  limits  of  the  state.  Held,  though  the  grounds  of  un- 
constitionality  did  not  affect  the  defendant,  nevertheless,  since  those  dis- 
criminated against  had  no  way  of  bringing  the  question  before  the  court, 
the  defendant  might  do  so;  and  he  was  accordingly  discharged.  Greene  v. 
State  (Neb.  1908)   119  N.  W.  6.     See  Notes,  p.  440. 

Corporations — Directors — <Suit  by  Stockholder. — A  stockholder  requested 
the  managing  officers  of  a  corporation  to  bring  suit  to  cancel  stock  issued 
in  pursuance  of  an  alleged  fraudulent  contract.  This  they  refused  to  do, 
though  admitting  by  resolution  that  the  contract  was  fraudulent.  The 
stnekholder  brought  suit  in  his  own  name.  Held,  that  the  suit  would  lie. 
Shaw  v.  Straight  (Minn.  1009)  119  N.  W.  951. 
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Wrongs  in  corporate  dealings  ordinarily  affect  the  stockholder  only 
through  the  corporation  itself  and  should  be  redressed  at  its  suit.  But 
equity  will  entertain  the  suit  of  an  individual  stockholder  when  the  corpora- 
tion will  not  sue  at  his  demand,  or,  when  circumstances  are  such  that 
his  demand  would  obviously  be  futile,  Dunphy  v.  Traveler  Newspaper  Ass'n. 
(1888)  146  Mass.  495,  as,  for  example,  where  the  wrongdoers  hold  or  con- 
trol a  majority  of  the  shares;  Burland  v.  Earle  L.  R.  [1902]  A.  C.  83; 
or  where  the  directors  themselves  are  the  wrongdoers ;  Jacobson  v.  Brooklyn 
Lumber  Co.  (1906)  184  N.  Y.  152;  or  where  the  emergency  is  so  great  as 
not  to  admit  of  delay.  Starr  v.  Shephard  (1906)  145  Mich.  302.  A  refusal 
by  the  governing  body  to  bring  suit,  although  it  is  not  privy  to  the  original 
wrong,  may  be  in  such  wanton  disregard  of  the  interests  of  the  corporation 
as  to  practically  connect  its  members  with  it,  and  entitle  the  shareholder  to 
sue,  Hanna  v.  Lyon  (1904)  179  N.  Y.  107,  but  such  refusal  must  be  more 
than  a  mere  error  in  judgment  and  in  itself  a  breach  of  trust.  McCloskey 
v.  Snowden  (1905)  212  Pa.  249.  Some  courts  hold  that  when  time  permits 
the  stockholder  must  also  show  that  he  has  unsuccessfully  appealed  to  the 
general  body  of  stockholders.  Kessler  v.  Ensley  (1903)  123  Fed.  546.  The 
question  must  largely  depend  upon  the  circumstances  of  each  case.  Brewer 
v.  Boston  Theater  (1870)  104  Mass.  378.  Equity  entertains  this  class  of 
suits  that  the  stockholder  may  secure  justice  and  to  comply  with  so  onerous 
a  precedent  requirement  is  more  often  impracticable  than  not,  Cf. 
Schoening  v.  Schwenck  (1901)  112  la.  733,  and  it  often  not  required. 
Green  v.  Hedenberg  (1896)  159  111.  489;  Knoop  v.  Bohmrich  (1891)  49  N.  J. 
Eq.  82;  Williams  v.  Erie  Mountain  Consol,  etc.,  Mining  Co.  (1907)  47 
Wash.  360.     The  principal  case  is  in  accord  with  the  weight  of  authority. 

Corporations — Reserved  Power — Vested  Rights.  —  Action  by  minority 
shareholder  to  restrain  defendant  corporation  from  putting  in  effect  an 
amended  charter,  adopted  under  authority  of  a  statute  authorizing  the 
enfranchisement  of  policy  holders,  which  provided  that  policy  holders  should 
elect  twenty-eight  and  shareholders  twenty-four  of  the  directors  of  the  com- 
pany. Held,  as  the  original  charter  authorized  the  directors  to  enfranchise 
policy  holders  having  insurance  to  the  amount  of  at  least  $5,000,  the  statute 
does  not  substantially  change  the  character  of  the  company  and  is  within 
the  reserved  power.  But  the  amendment  adopted  under  the  statute,  as  it 
not  only  enfranchises  policyholders,  but  disfranchises  shareholders,  cannot 
be  sustained.  Lord  v.  Equitable  Life  Assur.  Soc.  (1909)  87  N.  E.  443.  See 
Notes  p.  427. 

Corporations — Transfer  of  Stock — Suit  by  Transferee. — The  plaintiff 
purchased  from  a  previous  holder  a  number  of  shares  of  the  stock  of  a 
small  bank.  By  statute  transfers  of  stock  were  not  valid  until  registered  on 
the  books  of  the  corporation.  Registration  was  refused  and  the  plaintiff 
brought  suit  in  equity  to  enforce  it.  Held,  that  there  being  no  adequate 
remedy  at  law  the  decree  would  issue.  Madison  Bank  v.  Price  (Kan.  1909) 
100  Pac.  280. 

Although  the  cases  are  in  confusion  as  to  the  nature  of  the  transferee's 
interest  before  registration,  9  Columbia  Law  Review  433,  it  seems  that  if 
registration  be  improperly  refused  by  the  corporation  the  transferee  will  be 
clothed  with  the  rights  and  liabilities  of  a  stockholder.  Plymouth  Bank  v. 
Bank  of  Norfolk  (Mass.  1830)  10  Pick.  454;  Whitney  v.  Butler  (1886)  118 
U.  S.  655;  Richmond  v.  Irons  (1887)  121  U.  S.  27,  59.  For  the  corporation's 
wrongful  refusal  to  register  his  stock  the  transferee  may  recover  damages 
in  assumpsit,  Commercial  Bank  v.  Kortright  (N.  Y.  1839)  22  Wend.  348, 
case,  Protection  Life  Ins.  Co.  v.  Osgood  (1879)  93  111.  69,  or  conversion. 
Ralston  v.  Bank  of  Cal.  (1896)  112  Cal.  208.  Mandamus  is  an  extra- 
ordinary remedy  to  be  invoked  only  in  cases  of  public  concern,  Shipley  v. 
Mechanics  Bank  (N.  Y.  1813)  10  Johns.  484;  Towne  v.  Nichols  (1882)  73 
Me.  515.  It  has  been  granted  when  registration  was  refused  by  railroad 
and  turnpike  companies  on  the  ground  that  they  performed  public  functions, 
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State  v.  Mclver  (1870)  2  S.  C.  25;  G.  M.  &  S.  I.  Turnpike  Co.  v.  Bulla 
(1873)  45  Ind.  1,  but  this  reasoning  is  not  sound  since  these  controversies 
involve  merely  a  private  right.  Stackpole  v.  Seymour  (1879)  127  Mass.  104. 
The  weight  of  authority  rejects  mandamus  as  a  remedy  when  any  other  is 
possible.  Murray  v.  Stevens  (1872)  no  Mass.  95;  Freon  v.  Hakes  (1886) 
54  Conn.  274.  But  see  Harr  v.  Burnell  (1900)  106  Fed.  280.  An  action  for 
damages  is  clearly  inadequate  when,  as  in  the  principal  case,  the  stock  is  not 
procurable  in  the  market,  Cushman  v.  Thayer  Mfg.  Co.  (1879)  76  N.  Y.  315, 
and  in  any  case  to  hold  damages  adequate  would,  in  effect,  force  the  plain- 
tiff to  sell  that  which  he  has.  An  equity  decree  may  rightly  issue  to  compel 
the  corporation  to  perform  a  ministerial  act,  it  is  in  duty  bound  to  do. 
Westminster  National  Bank  v.  N.  E.  Electrical  Co.  (1906)  7s  N.  H.  465. 

Corporations — Unregistered  Transfer  of  Stock — Rights  of  Attaching 
Creditor. — A  stockholder  in  a  corporation  sold  his  stock  to  the  plaintiff  by 
delivery  of  the  certificate  with  power  of  attorney.  A  by-law  of  the  corpora- 
tion provided  that  the  stock  should  be  transferable  only  on  the  books.  In 
a  suit  by  the  transferee  to  compel  the  corporation  to  make  the  transfer 
on  its  books,  the  defendant  set  up  a  subsequent  attachment  of  the  stock 
by  a  creditor  of  the  transferror.  Held,  the  plaintiff  acquired  a  better  right 
to  the  stock  than  the  attaching  creditor,  and  the  corporation  must  make 
the  transfer  accordingly.  Reilly  v.  Absecon  Land  Co.  (N.  J.  1908)  71  Atl. 
248.     See  Notes,  p.  433. 

Courts — Courts  Martial — Writ  of  Prohibition. — Relator  applied  to  a 
civil  court  for  a  writ  of  prohibition  to  enjoin  a  court  martial.  Held,  a  court 
martial  was  not  an  inferior  court  within  the  meaning  of  §  86  of  the  State 
Constitution,  and  the  writ  was  denied.  State  v.  Nuchols  (N.  D.  1909)  119 
N.  W.  632. 

Courts  martial  are  judicial  tribunals.  People  v.  Van  Allen  (1873)  55 
N.  Y.  31.  However,  their  proceedings  are  not  reviewable  in  the  civil 
courts,  Wales  v.  Whitney  (1885)  114  U.  S.  564;  their  organization  having 
been  independent  of  the  judiciary.  Dynes  v.  Hoover  (1857)  20  How.  65. 
Further,  not  being  inferior  courts  of  the  judiciary,  they  cannot,  it  would 
seem,  though  about  to  proceed  without  jurisdiction,  be  controlled  by  writ 
of  prohibition.  Smith  v.  Whitney  (D.  C.  1885)  4  Mackey  535;  U.  S.  v. 
Money  (1894)  61  Fed.  140.  The  contrary  is  held  in  England,  where  courts 
martial  are  subject  to  writs  of  prohibition  from  civil  courts.  Grant  v.  Gould 
(1792)  2  H.  Black.  69  at  100;  and  see  Washburn  v.  Phillips  (Mass.  1841) 
2  Mete.  296.  If  the  military  courts  have  been  given  jurisdiction  over  fhe 
person  or  property  of  civilians,  their  proceedings  are  subject  to  review  by 
the  courts.  Grove  v.  Nott  (1884)  46  N.  J.  L.  328;  State  v.  Davis  (N.  J. 
1816)  1  South  311.  However,  if  a  court  martial  exceeds,  or  proceeds  with- 
out, its  jurisdiction,  the  person  aggrieved  may  escape  its  sentence  by  raising 
the  jurisdictional  question  collaterally  to  a  petition  for  a  writ  of  habeas 
corpus,  or  to  a  civil  suit.  In  re  Esmond  (D.  C.  1886)  5  Mackey  64;  Smith 
v.  Whitney  (D.  C.)  supra.  The  denial,  in  the  principal  case,  of  the  writ  of 
prohibition  was  correct. 

Damages— Contract  for  the  Sale  of  Realty— Failure  to  Make  Title— A 
vendor  in  an  executory  contract  for  the  sale  of  realty  failed  to  make  title. 
The  vendee  sued  for  damages.  Held,  the  measure  of  damages  was  the  con- 
sideration paid,  with  interest,  and  any  special  damage  alleged  and  proved 
but  not  the  loss  of  the  bargain.  Clifton  v.  Charles  (Tex.  1909)  116  S.  W. 
120.     See  Notes,   p.   438. 

Domestic  Relations — Desertion — Right  of  Wife  to  Sue  as  a  Feme  Sole. 
— A  deserted  wife  had  heard  nothing  of  her  husband  for  four  years.  She 
brought  suit  in  her  own  name  for  personal  injuries.  Held,  the  husband  did 
not  have  to  be  joined  as  party  plaintiff.  Missouri,  etc.,  Co.  v.  Allen  (Tex. 
1909)  115  S.  W.  1179. 

While,  generally,  at  common  law  a  married  woman  could  not  sue  alone, 
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the  husband's  banishment,  Countess  of  Portland  v.  Prodgers  (1689)  2  Vera. 
104,  or  desertion  which  included  the  abjuring  of  the  realm,  1  Bishop,  Mar., 
Diy.  &  Sep.,  1324;  Baggctt  v.  Frier  (1809)  11  East  361,  entitled  her  to  bring 
suit  as  a  feme  sole.  His  absence  from  the  realm  was  insufficient  unless  he 
were  an  alien.  Gregory  v.  Paul  (1818)  15  Mass.  31.  In  this  country, 
desertion  followed  by  departure  from  the  state  without  intention  of  returning, 
removes  the  wife's  disability  to  sue.  Smith  v.  Silence  (1856)  4  la.  321; 
Gregory  v.  Pierce  (Mass.  1842)  4  Met.  478.  Even  when  the  husband  is 
within  the  realm  a  deserted  wife  may  use  his  name  to  sue  on  indemnify- 
ing him  against  costs,  this  privilege  being  accorded  her  not  only  to  pro- 
tect her  separate  property.  Chambers  v.  Donaldson  (1S08)  9  East  471 ;  Mor- 
gan v.  Thomas  (1S34)  2  Crom.  &  N.  388;  Merritt  v.  Doss  (1856)  31  Miss. 
275,  but  also  to  redress  her  personal  injuries.  Harrison  v.  Almond  (1835) 
4  Dow.  P.  C.  321 ;  Singer  v.  Belsley  (,1807)  45  HI-  72-  Under  the  same  cir- 
cumstances some  courts  have  gone  further  and  allowed  the  wife  to  sue 
in  her  own  name  to  protect  her  separate  property.  Benadum  v.  Pratt 
(1853)  1  Oh.  St.  403;  Love  v.  Moynesan  (1854)  16  111.  277.  Logically, 
even  in  the  absence  of  legislation,  cf.  Lamb  v.  Harbaugh  (1895)  105  Cal. 
680,  there  would  seem  to  be  no  reason  to  deny  her  the  same  privilege 
to  redress  her  personal  wrongs,  especially,  where,  as  in  the  principal 
case,  it  does  not  appear  whether  the  husband  was  within  or  without  the 
state.      Ry.  etc.  Co.  v.   Griffith    (1806)    12  Tex.   Civ.  App.  631. 

Evidence — Personal  Transactions  with  a  Decedent. — The  plaintiff  sued 
to  cancel  a  lost  deed.  The  only  evidence  of  its  execution  and  delivery  was 
the  fact  that  it  had  been  recorded  by  the  deceased  husband  of  the  defendant. 
Held,  under  the  Alabama  Code  (1907)  §  4007,  prohibiting  an  interested  party 
from  testifying  to  a  personal  transaction  with  a  decedent,  the  plaintiff's 
testimony  denying  the  execution  of  the  deed  was  admissible.  Blount  v. 
Blount  (Ala.  1909)  48  So.  581. 

The  court  reaches  its  result  on  the  ground  that  a  denial  of  a  personal 
transaction,  which  has  not  been  sufficiently  proved  by  the  other  party,  is  not 
within  the  prohibition  of  the  statute.  A  rule  which  makes  the  competency 
of  testimony  depend  on  the  weight  of  evidence  adduced  in  contradiction 
thereof  is  of  doubtful  validity.  It  is  generally  held,  under  like  statutes,  that 
the  denial  of  a  personal  transaction  by  an  interested  party  is  as  obnoxious 
as  its  affirmation,  irrespective  of  the  amount  of  evidence  introduced  to  prove 
the  transaction.  Parks  v.  Andrews  (N.  Y.  1890)  56  Hun.  391;  Angel  v. 
Atfgel  (1900)  127  N.  C.  451;  contra.  Murphy  v.  Hindman  (1897)  58  Kan. 
184.  Nor  is  an  interested  party  allowed  to  testify  to  extraneous  facts  which 
create  the  natural  inference  of  the  existence  or  non-existence  of  a  personal 
transaction.  Richardson  v.  Emmctt  (1902)  170  N.  Y.  412;  Angel  v.  Angel, 
supra.;  see  Miller  v.  Cannon  (1887)  84  Ala.  59,  and  hence  the  fact  that  the 
plaintiff  in  the  principal  case  is  denying  the  execution  of  the  deed,  and  not 
its  delivery,  which  is  the  personal  transaction  involved,  ought  not  to  alter 
the  result.  In  New  York,  however,  evidence  which  indirectly  tends  to  affirm 
or  negative  a  transaction  may  be  introduced  for  the  purpose  of  contradicting 
an  adverse  witness,  but  not  for  the  purpose  of  establishing  an  affirmative 
cause  of  action  or  defense.  Pinney  v.  Orth  (1882)  88  N.  Y.  447;  Lewis  v. 
Merritt  (1885)  98  N.  Y.  206;  Clift  v.  Moses  (1889)  112  N.  Y.  426.  But  the 
evidence  in  the  principal  case  was  offered  for  the  purpose,  not  of  contradict- 
inff  an  adverse  witness,  but  simply  of  rebutting  the  presumption  of  due 
execution  arising  from  the  record — i.  e.  it  was  introduced  to  establish  an 
affirmative  cause  of  action.     The  dissenting  opinion  seems  preferable. 

Evidence — Presumptions — The  Presumption  of  Liee. — Intestate  died  May 
1,  1891.  His  son  C  disappeared  in  1883  and  his  fate  or  whereabouts  re- 
mained unknown  to  the  time  of  the  trial  (Jan.  1909).  Held,  C  must  have 
been  presumed  to  have  lived  through  the  seven  years  following  his  disap- 
pearance; and  that  the  presumption  of  death  matured  "only  after  another 
period  of  seven  years,  which  in  this  instance  ended  in  1897.     The  son  was 
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therefore  presumably  alive  at  his  father's  death."  Freeman's  Estate  (Pa. 
1909)  Leg.  Int.  March  19,  1909.     See  Notes,  p.  435. 

Highways — Public  and  Private  Uses — Indirect  Trespass — Derogation 
from  Grant. — The  defendant,  pursuing  a  private  enterprise,  constructed 
a  vault  beneath  the  sidewalk,  under  a  license  issued  by  legislative  author- 
ity. As  an  "inevitable  result"  of  the  construction  it  jarred  the  earth 
and  injured  the  pipes  of  the  plaintiff,  laid  in  the  street  by  virtue  of  a 
franchise.  Held,  the  defendant,  though  not  negligent,  was  liable  in  dam- 
ages. New  York  Steam  Co.  v.  The  Foundation  Co.  1908)  40  N.  Y.  L. 
Jour.,   No.    146. 

If  the  plaintiff  and  defendant  had  been  adjacent  private  property 
owners,  the  defendant  would  not  have  been  liable  for  the  injury,  for  in 
the  absence  of  negligence,  indirect  injury  to  another's  land  in  the  reason- 
able use  of  one's  own  land  is  damnum  absque  injuria.  Holland  House 
Co.  v.  Baird  (1901)  169  N.  Y.  136;  Booth  v.  The  Rome  etc.  R.  R.  Co. 
(1893)  140  N.  Y.  267.  In  the  principal  case,  however,  both  parties 
operating  in  the  street,  the  defendant  was  held  liable  on  the  iheory  that 
the  city  cannot  derogate  from  its  grant,  Grosvenor  Hotel  Co.  v.  Hamil- 
ton (1894)  63  L.  J.  Q.  B.  661;  Caledonian  Ry.  Co.  v.  Sprot  (1856)  2 
Macq.  449;  Gale,  Easements,  98;  Goddard,  Easements  135,  which  in- 
cludes the  right  of  subjacent  support.  Normanton  Gas  Co.  v.  Pope  & 
Pearson  (1883)  52  L.  J.  Q.  B.  629.  But  in  public  grants  of  this  sort 
the  grantee  takes  nothing  by  implication,  IV.  U.  Tel.  Co.  v.  Syracuse  El. 
&  P.  Co.  (1904)  178  N.  Y.,  325,  and  the  city  impliedly  reserves  the 
right  to  use  the  street  for  public  purposes  though  in  conflict  with  the 
grantee's  privileges.  Syracuse  Water  Co.  v.  City  of  Syracuse  (1889) 
116  N.  Y.  157.  Accordingly  the  decree  in  the  principal  case  must  rest 
alone  on  the  fact  that  the  defendant  was  furthering  a  private  enterprise. 
However,  even  though  the  defendant  is  a  private  corporation,  since  prior 
to  the  grant  of  the  plaintiff's  franchise  there  was  a  statute  authorizing 
the  defendant's  license,  Greater  N.  Y.  Charter  (Laws  of  1901,  Chap.  466) 
Sec.  49,  Sub.  7,  there  might  be  some  foundation  for  implying  a  reserva- 
tion permitting  a  reasonable  use  of  the  license. 

Highways  Vacation  of  Streets — Private  Easements — Constitution- 
ality of  Chapter  1006  Laws  of  1895,  New  York. — Land  was  conveyed 
bounded  upon  a  street  which  had  been  vacated.  The  grantor  owned 
part  of  the  street-bed  adjoining  the  lot.  Held,  private  easements  of 
access,  light  and  air  over  the  highway,  extinguished,  under  a  statute,  by 
the  vacation,  were  not  re-created  by  the  conveyance.  Swain  v.  Shonlaben, 
(1909)  40  N.  Y.  L.  J.,  No.  143.     See  Notes,  p.  442. 

Insurance — Insurable  Interest  of  a  Creditor  in  the  Life  of  its 
Debtor. — The  defendant  took  out  an  insurance  policy  of  $2,500  on  the 
life  of  his  half  uncle,  who  was  indebted  to  the  defendant  in  the  sum  of 
$400.  Held,  the  defendant  as  creditor  was  only  entitled  to  retain  out  of 
the  proceeds  of  the  policy  an  amount  equal  to  the  debt  plus  the  premiums 
paid,  the  personal  representative  of  the  detor  being  entitled  to  the  balance. 
Deal  v.  Hainley   (Mo.  1909)   116  S.  W.  1. 

Although  the  authorities  are  agreed  that  a  creditor  has  an  insur- 
able interest  in  the  life  of  his  debtor,  Ins.  Co.  v.  Luchs  (1883)  108  U.  S. 
498,  there  is  considerable  conflict  as  to  the  nature  and  extent  of  such 
interest.  A  few  jurisdictions,  considering  such  insurance  to  be  purely 
indemnity,  Strode  v.  Drug  Co.  (1903)  101  Mo.  App.  627,  though  not  limit- 
ing the  face  of  the  policy  to  the  amount  of  the  debt,  Ins.  Co.  v.  Hasle- 
wood  (1889)  75  Tex.  338,  apply  the  rule,  as  in  the  principal  case,  to 
the  division  of  the  proceeds.  Exchange  Bank  v.  Loh  (1898)  104  Ga. 
446;  Goldbaum  v.  Blum  (1891)  79  Tex.  338.  Most  jurisdictions,  how- 
ever, hold  that  the  creditor  is  entitled  absolutely  to  such  insurance  taken 
out  in  any  amount  not  so  disproportionate  to  the  debt  as  to  indicate  bad 
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faith  and  to  stamp  the  policy  as  a  wager.  Amick  v.  Butler  (1887)  in 
Ind.  578;  Ferguson  v.  Massachusetts  Mutual  Life  Ins.  Co.  (N.  Y.  1884) 
32  Hun.  306;  and  see  Ulrich  v.  Reinoehl  (1891)  143  Penn.  238.  This 
latter  view  appears  preferable  both  on  principle  and  in  practice.  Life 
insurance  is  not  indemnity  insurance,  Razvls  v.  Ins.  Co.  (1863)  27  N.  Y. 
283;  Ins.  Co.  v.  Allen  (1884)  138  Mass.  24,  and  since  public  policy  is 
amply  protected  against  mere  gambling  insurance  by  the  requirement  of 
good  faith,  the  former  view  introduces  a  needless  and  inconvenient  excep- 
tion to  the  general  doctrine.  And,  as  the  creditor  assumes  the  risk  and 
bears  the  burden  of  carrying  the  policy,  it  would  appear  only  just  that  he 
be  entitled  to  the  entire  proceeds  rather  than  the  estate  of  the  deceased, 
who  was  not  a  party  to  the  contract  and  bore  none  of  its  burdens. 
Ritter  v.  Smith  (1889)  70  Md.  261. 

Insurance — Parol  Waiver — Policy  Requiring  Written  Waiver. — Plain- 
tiff, holding  an  insurance  policy,  void  if  additional  insurance  be  procured 
without  the  written  consent  of  the  insurer,  procured  further  insurance 
relying  on  oral  consent.  Held,  the  oral  consent  was  sufficient.  N.  W . 
Ins.  Co.  v.  Avant   (Ky.   1909)    116  S.  W.  274. 

Where  a  policy  requires  waivers  to  be  in  writing  signed  by  specified 
agents,  some  jurisdictions  hold  that  this  limits  the  authority  of  all  other 
agents,  making  their  oral  waiver  ineffective.  O'Brien  v.  Ins.  Co.  (1892) 
134  N.  Y.  28.  A  similar  view  has  been  reached,  on  grounds  of  agency, 
where  there  is  a  stipulation  that  no  agent  may  waive  by  parol.  Egan  v. 
Ins.  Co.  (1895)  28  Ore.  289.  But  most  jurisdictions  hold,  in  both  in- 
stances, that  such  provisions  may  themselves  be  waived  by  any  general 
agent.  3  Cooley,  Insurance,  2607.  Where  the  provision  is  simply  that 
waivers  must  be  in  writing,  it  is  not  generally  regarded  that  this  limits  the 
scope  of  the  agent's  authority  and  an  oral  waiver  is  allowed,  Ins.  Co.  v. 
Humphrey  (1896)  62  Ark.  348,  some  cases  proceeding  on  the  ground  that 
the  provision  for  a  writing  is  nugatory.  Lamberton  v.  Ins.  Co.  (1888) 
39  Minn.  129.  Public  policy  is  controlling  in  these  decisions,  but  the 
opposite  holding  that  such  a  stipulation  is  valid,  and  a  waiver  to  be  effec- 
tive must  comply  therewith,  seems  sound  on  theory.  Gladding  v.  Ins. 
Ass'n  (1884)  66  Cal.  6;  Smith  v.  Ins.  Co.  (1888)  60  Vt.  682.  Where,  as 
in  the  principal  case,  there  is  merely  a  condition  providing  for  written 
consent  to  additional  insurance  without  limitation  on  the  power  to  waive, 
there  is  greater  unanimity  in  holding  that  the  condition  may  be  orally 
waived  after  a  breach.  Ins.  Co.  v.  Armstrong  (1893)  145  111.  469;  Kyte 
v.  Ins.  Co.  (1887)  144  Mass.  43,  contra.  A  similar  conclusion  follows 
where  additional  insurance  is  secured  in  reliance  on  prior  oral  consent. 
Carrugi  v.  Ins.  Co.  (1869)  40  Ga.  135;  Ins.  Co.  v.  Gray  (1890)  43  Kan. 
497;  Ins.  Co.  v.  Earle  (1876)  33  Mich.  143.  The  principal  case  arrives 
at  a  result  in  accord  with  the  weight  of  authority. 

Interstate  Commerce — Wilson  Act — Liquor  Advertisements. — Me.  Rev. 
St.  1903,  c.  29,  §  45,  forbids  the  publication  within  the  state  of  advertise- 
ments of  intoxicating  liquors  sold  or  kept  for  sale  without  the  state.  Held, 
under  the  Wilson  Act,  the  law  is  a  valid  exercise  of  the  police  power. 
State  v.  /.  P.  Bass  Pub.  Co.  (Me.  1908)  71  Atl.  894. 

Decisions  upholding  the  right,  under  the  Commerce  Clause  of  sending 
intoxicating  liquors  into  another  state,  and  there  selling  them  in  the  original 
package,  Bowman  v.  Chicago  etc.  Ry.  Co.  (1888)  125  U.  S.  465;  Leisy  v. 
Hardin  (1890)  135  U.  S.  100,  were  followed  by  the  Wilson  Act  of  1890,  26 
Stat.  L.  313,  sustained  in  In  re  Rahrer  (1891)  140  U.  S.  545,  subjecting  such 
liquors  to  the  police  power  of  the  state  "on  arrival"  therein.  Under  this 
law,  a  state,  tho'  it  cannot  prevent  delivery  to  the  consignee,  Heyman  v. 
Southern  Ry.  Co.  (1906)  203  U.  S.  270,  may  forbid  the  sale  of  intoxicating 
liquors  even  in  the  original  package.  Scott  v.  Donald  (1897)  165  U.  S.  58; 
Rhodes  v.  Iowa  (1898)  170  U.  S.  412.  And  as  an  incident  of  such  sale,  a 
state  may  regulate  solicitation  by  "drummers."    Delameter  v.  SoutJi  Dakota 
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(1907)  205  U.  S.  93.  Advertising,  as  one  form  of  solicitation,  would  seem 
to  be  equally  subject  to  state  regulation.  It  is  true  that,  even  under  the 
Wilson  Act,  the  police  power  does  not  cover  intoxicants  received  from 
another  state  for  the  personal  use  of  the  consignee.  Vance  v.  Vandercook, 
No.  1  (1898)  170  U.  S.  438;  Pabst  Brewing  Co.  v.  Crenshaw  (1905)  198  U.  S. 
17.  But  it  does  not  follow  from  the  state's  lack  of  power  in  this  respect,  as 
has  been  argued,  see  20  Harvard  Law  Review  577,  that  it  cannot  prevent 
solicitation  within  its  bounds  for  such  a  purpose,  there  being  a  clear  dis- 
tinction between  the  case  of  a  person  entering  into  a  contract  in  his  own 
behalf,  Allgeyer  v.  Louisiana  (1897)  165  U.  S.  578,  and  that  of  a  person 
soliciting  contracts  in  behalf  of  others.  Nutting  v.  Massachusetts  (1902) 
183  U.  S.  553.  In  the  latter  instance,  the  business  of  solicitation  is  com- 
pletely subject  to  the  police  power  of  the  state.  Delameter  v.  South  Dakota, 
supra.  The  decision  in  the  principal  case,  sustaining  the  right  of  the 
state  to  prohibit  the  business  of  soliciting,  through  advertisements,  the  sale 
of  intoxicants,  whether  for  personal  consumption  or  not,  would  therefore 
seem  correct  both  on  principle  and  authority. 

Landlord  and  Tenant — Adverse  Possession. — A  lessee  of  premises 
deeded  them  in  fee  to  the  defendant,  who  was  subsequently  sued  in  eject- 
ment. Held,  the  occupation  of  the  lessee's  grantee  was,  under  a  local 
statute,  adverse  to  the  lessor  and  his  successors  in  title.  Illinois  Steel 
Co.  v.  Budsisz  (Wis.  1909)  119  N.  W.  935. 

The  rule  that  a  tenant  is  estopped  to  deny  his  landlord's  title  did  not 
prevail  at  earlier  common  law  in  the  case  of  unsealed  leases,  but  was  an 
outgrowth  of  the  action  for  use  and  occupation.  Verman  v.  Smith  (1857) 
15  N.  Y.  327;  Bigelow,  Estoppel  (3rd  ed.)  390-393.  Under  this  rule 
the  tenant  can  not  hold  adversely,  even  though  he  is  in  possession  upon 
the  establishment  of  the  relation,  Carter  v.  Marshall  (1874)  72  111.  609; 
Hawes  v.  Shaw  (1868)  100  Mass.  187,  and  see  Encarnacion  v.  Ginochio 
(1874)  47  Cal.  459,  or  where  he  holds  over  after  the  term.  Shelton  v.  Doe 
d.  Esteana  (1844)  6  Ala.  230;  Whaley  v.  Whaley  (S.  C.  1834)  1  Spears 
L.  R.  210.  However,  upon  a  surrender  of  the  premises,  Davis  v.  Wil- 
liams (1900)  130  Ala.  530,  or  in  more  liberal  jurisdictions  upon  a  repudia- 
tion of  the  tenancy  brought  home  to  the  landlord,  Swan  v.  Young  (1892) 
36  W.  Va.  57;  Emerick  v.  Taverner  (Va.  1852)  9  Grat.  220,  the  tenant  may 
thereafter  occupy  adversely.  This  estoppel  binding  the  lessee  is  effective 
against  all  holding  through  him,  as  a  grantee  can  take  no  more  than 
his  grantor  has,  Jackson  v.  Davis  (N.  Y.  1825)  5  Cow.  123,  although  a 
tortious  feofee  seems  not  to  have  been  subject  to  this  estoppel.  Co.  Litt. 
611a.  As  the  law  regards  adverse  possession  in  the  nature  of  a  penalty 
to  a  person  sleeping  upon  his  rights,  Emerick  v.  Taverner,  supra,  this 
doctrine  is  manifestly  inapplicable  to  a  landlord  whose  reliance  upon  his 
tenant  seemingly  is  warranted.  Sands  v.  Hughes  (1873)  53  N.  Y.  287. 
A  few  jurisdictions,  however,  hold  the  contrary  where  the  grantee  has 
no  knowledge  of  the  tenancy.  Dikeman  v.  Parrish  (1847)  6  Pa.  St.  210; 
MacDougald  v.  Reedy  (1883)  71  Ga.  750.  The  strict  construction  of  the 
statute  in  the  principal  case  accords  with  the  minority  view. 

Literary  Property — Copyright  of  Contributions  in  a  Periodical. — The 
author  of  a  story  in  a  copyrighted  periodical  to  whom  the  publisher's  rights 
were  reassigned,  sued  to  enjoin  an  enfringement.  Held,  the  story  was 
protected  by  properly  filing  a  copy  of  the  title  of  the  periodical.  Dam  v. 
Kirke  La  Shelle  Co.   (1908)    166  Fed.  589. 

The  question  whether  the  contributions  in  a  copyrighted  periodical  are 
protected  without  separate  copyright  has  not  frequently  been  considered. 
Two  recent  cases  in  the  Circuit  Court  decided  that  properly  filing  the 
title  of  the  periodical  is  sufficient.  Ford  v.  Blaney  Amusement  Co.  (1906) 
148  Fed.  642;  Harper  Bros.  v.  Donohue  &  Co.  (1905)  144  Fed.  491.  This 
view  is  to  be  supported  on  three  conclusive  grounds.  (1)  The  construc- 
tion of  the  Copyright  Act  of  1891,  (U.  S.  Compiled  Statutes  1901,  3417 
and  3407-8).      Harper  Bros.  v.  Donohue  &  Co.,  supra  at  497.      (2)    The 
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copyright  of  a  book  protects  its  contents  even  though  they  consist  of  inde- 
pendent compositions.  Callaghan  v.  Myers  (1888)  128  U.  S.  617;  White 
v.  Geroch  (1819)  2  Barn.  &  Aid.  298;  D'Almaine  v.  Boosey  (1835)  1  Y. 
&  C.  Exch.  288.  (3)  It  is  the  policy  of  the  courts  to  protect  the  author 
by  liberal  construction  of  the  statute.  Holmes  v.  Donohue  (1896)  77 
Fed.  179;  Myers  v.  Callaghan  (1881)  5  Fed.  726.  However  it  has  been 
denied  that  a  newspaper  may  be  copyrighted  as  an  entirety,  Tribune  Co. 
v.  Associated  Press  (1900)  116  Fed.  126  Clayton  v.  Stone  (1829)  Fed. 
Cas.  2872,  because  much  of  its  contents  is  not  the  subject  of  copyright. 
But  see  Harper  v.  Shoppell  (1880)  26  Fed.  519  (copyright  of  an  illus- 
trated paper)  ;  Cate  v.  Devon,  etc.  Newspaper  Co.  (1889)  58  L.  J.  288 
(copyright  of  newspaper  in  England).  Also  in  a  Supreme  Court  decision 
which  denied  an  author  the  right  to  copyright  a  book  which  had  pre- 
viously appeared  in  serial  form,  it  was  said  that  he  should  have  copy- 
righted each  instalment  as  it  appeared  in  the  magazine.  Holmes  v.  Hurst 
(1899)  174  U.  S.  82,  90.  If  the  copyright  of  the  instalment  is  secured  by 
the  publisher's  copyrighting  the  magazine  as  a  whole,  instead  of  by  the 
method  just  indicated,  it  is  to  be  noted  that  under  the  decision  of  Mif- 
flin v.  White  &  Co.  and  Dutton  (1903)  190  U.  S.  260,  265,  the  author  must 
lose  the  right  to  copyright  the  story  in  book  form. 

Naturalization — Status  of  the  Wife  of  a  Naturalized  Citizen. — 
Objection  was  raised  to  petitioner's  claim  for  naturalization  that  such 
naturalization  would  enable  the  wife,  who  was  being  detained  at  Ellis 
Island  as  an  alien  afflicted  with  trachoma,  to  evade  the  immigration  law, 
since  the  wife  of  a  citizen  became  herself  a  citizen.  Held,  though  the 
clause  "who  might  herself  be  lawfully  naturalized"  in  U.  S.  R.  S.  §  1994. 
prevented  the  wife  being  considered  a  citizen  unless  she  was  lawfully 
within  the  country,  the  petition  should  not  be  granted.      In  re  Rustigian 

(1908)  165    Fed.    980. 

The  authorities  have  been  practically  uniform  in  their  interpretation 
of  §  1994  in  holding  that  the  clause  quoted  operated  to  debar  from 
naturalization  by  marriage  only  such  women  as  would  be  excluded  by 
the  former  provision  of  the  naturalization  laws  that  an  applicant  must 
be  "a  free  white  person,  not  an  alien  enemy."  Kelly  v.  Owen  (1868)  7 
Wall.  496;  Leonard  v.  Grant  (1880)  5  Fed.  11;  Kane  v.  McCarthy  (1869) 
63  N.  C.  299.  This  interpretation  makes  the  wife  of  a  citizen  of  the 
United  States,  ipso  facto,  a  citizen  even  though  she  does  not  come  to  the 
United  States  until  after  her  husband's  death,  Hedmen  v.  Rose  (1879)  63 
Ga.  458 ;  or  though  she  never  comes  to  this  country.  Burton  v.  Burton 
(N.  Y.  1864)  1  Keyes  359.  This  view,  while  open  to  the  possible  criti- 
cism that  it  naturalizes  non-residents,  Zartarian  v.  Billings  (1906)  204  U.  S. 
170,  is  in  harmony  with  the  policy  pursued  by  English  legislation,  Regina 
V.  Manning  (1849)  2  C.  &  K.  886;  and  carries  out  the  liberal  naturaliza- 
tion program  adopted  by  this  country.  The  interpretation  of  the  court 
in  the  principal  case  would  necessarily  require  of  the  wife  not  only  resi- 
dence in  the  United  States,  but  all  the  other  qualifications  ordinarily 
required  for  judicial  naturalization;  and  this  would  practically  nullify  the 
entire  effect  of  §  1994.  Halsey  v.  Beer  (N.  Y.  1889)  52  Hun,  366.  In 
the  principal  case,  however,  the  facts  raised  a  strong  presumption  that 
the  petitioner  was  not  applying  for  citizenship  in  good  faith,  In  re 
Bodek  (1894)  63  Fed.  813,  and  the  decision  of  the  case  was  therefore 
correct. 

Negotiable  Instruments — Alteration — Negligence. — A  holder  in  due 
course  sued  an  accommodation  indorser  on  a  note  so  drawn  that  the 
maker  was  able  to  increase  the  amount  by  the  insertion  of  words  and 
figures.  Held,  the  plaintiff  could  recover  only  the  amount  of  the  note 
as  indorsed  by  the  defendant.     Nat'l  Exchange  Bank  of  Albany  v.  Lester 

(1909)  40  N.  Y.  Law  Jour.  No.  136. 

Before  the  statute,  any  material   alteration  of  a  negotiable   instrument 
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rendered  it  absolutely  void.  Wood  v.  Steele  (1867)  6  Wall.  80,  82.  Fol- 
lowing Young  v.  Grote  {1827)  4  Bing.  253,  some  courts  have  made  an 
exception  in  the  case  where  the  alteration  was  facilitated  by  the  form 
of  the  instrument,  allowing  a  holder  in  due  course  to  recover  the  amount 
of  the  instrument  as  altered,  from  a  maker,  Garrard  v.  Hadden  (1871) 
67  Pa.  St.  82,  a  surety,  Hackett  v.  First  Nafl  Bank  (1902)  114  Ky.  193, 
a  certifying  bank,  Helwege  v.  Hibernia  Nat' I  Bank  (1876)  28  La.  Ann. 
520,  and  an  indorser,  Isnard  v.  Torres  (1855)  10  La.  Ann.  103,  as  con- 
tended by  the  plaintiff  in  the  principal  case.  The  exception  was  put  upon 
the  ground  that,  as  between  two  innocent  parties,  the  loss  should  fall 
upon  him  whose  negligence  had  made  the  fraud  possible.  In  England, 
Young  v.  Grote  has  been  variously  interpreted,  Guardians  of  Halifax 
Union  v.  Wheelwright  (1875)  L.  R.  10  Exch.  183,  192;  Swan  v.  North 
British  etc.  Co.  (1863)  2  H.  &  C.  175,  189;  Robarts  v.  Tucker  (1851)  16 
Q.  B.  560,  579,  and  severely  criticized,  Scholfield  v.  Earl  of  Londesborough 
(1896)  12  Times  L.  R.  604,  s.  c.  [1895]  1  Q.  B.  536,  542.  In  this  country, 
the  courts  usually  distinguish  it  on  its  facts, — a  suit  between  a  banker 
and  a  customer  whose  agent  had  altered  a  check,  Knoxville  Nat'l  Bank  v. 
Clark  (1879)  51  la.  264,  271;  Greenfield  Savings  Bank  v.  Stovall  (1877) 
123  Mass.  196,  201,  207,  and  parties  to  a  bill  or  note  are  said  to  owe  no 
duty  to  subsequent  holders  to  guard  against  possible  forgery.  The 
Negotiable  Instruments  Law,  §  205,  provides  that  the  holder  in  due  course 
of  an  altered  instrument  may  enforce  payment  thereof  according  to  its 
original  tenor;  but  makes  no  provision  for  an  exception  in  the  case  of  a 
badly  drawn  instrument.  The  principal  case,  therefore,  seems  sound 
in  applying  the  general  rule  of  the  section. 

Pleading  and  Practice — Real  Party  in  Interest — Principal  and  Agent. 
— The  defendant  purchased  fertilizer  of  the  plaintiff,  an  agent.  Plaintiff 
had  agreed  with  his  principal  that  the  fertilizer,  until  paid  for,  and  also  all 
notes  and  accounts,  should  belong  to  the  principal.  Held,  that  the  plaintiff 
is  not  the  real  party  in  interest,  and  cannot  maintain  the  action,  because 
any  proceeds  would  go  to  the  principal.  Chapman  v.  McLawhorn  (N.  C. 
1909)  63  S.  E.  721. 

Although  the  codes  of  the  different  states  declare  that  the  action  must 
be  brought  by  the  "real  party  in  interest,"  by  the  weight  of  authority  this 
does  not  necessarily  mean  the  one  who  finally  will  receive  the  proceeds. 
Pomeroy,  Code  Remedies  (4th  Ed.)  §  70.  As  far  as  the  defendant  is  con- 
cerned, the  real  party  in  interest  is  the  one  who  can  effectually  release  the 
claim,  and  against  whom  any  counterclaim  or  other  defences  may  be  success- 
fully pleaded.  Sheridan  v.  Mayor  (1876)  68  N.  Y.  34;  Sturgis  v.  Baker 
(1903)  43  Ore.  236.  For  this  purpose  bare  legal  title  is  generally  considered 
sufficient.  Sheridan  v.  Mayor,  supra.  On  this  ground  it  has  been  held 
that  the  agent  of  an  undisclosed  principal  can  maintain  an  action  on  a  con- 
tract made  in  his  name,  Tutsin  Fruit  Assn.  v.  Earl  Fruit  Co.  (Cal.  1898) 
53  Pac.  693 ;  and  that  an  agent  for  a  disclosed  principal  can  maintain  an 
action  on  the  contract  if  it  is  made  in  the  agent's  name.  Fear  v.  Jones 
(1858)  6  la.  169.  A  similar  case  has  also  been  supported  in  New  York 
on  the  ground  that  the  agent  is  the  trustee  of  an  express  trust.  Con- 
siderant  v.  Brisbane  (i860)  22  N.  Y.  389.  In  North  Carolina,  however, 
where  the  principal  case  was  decided,  the  courts  have  taken  the  view 
that  he  only  can  maintain  the  action  who  will  receive  the  proceeds,  Abrams 
v.  Cureton  (1876)  74  N.  C.  523,  Alexander  v.  Wriston  (1879)  81  N.  C. 
192;  and  a  holder  for  mere  purposes  of  collection  is  not  the  "trustee  of 
an  express  trust"  within  the  meaning  of  the  Code.  Boykin  v.  Bank  (1896) 
118  N.  C.  566;  Wynne  v.  Heck  (1885)  92  N.  C.  414.  The  principal  case, 
therefore,  is  in  line  with  earlier  cases  in  its  jurisdiction,  but  seems  squarely 
against  the  weight  of  authority  in  the  other  code  states. 

Public  Service  Companies — Ejectment. — A  life  tenant  permitted  a  cor- 
poration to  build  and  operate  a  railroad  upon  her  lands.  Upon  her  death 
the  remainder-man  brought  suit  in  ejectment  against  its  successor.     Held 
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for  the  plaintiff  with  a  stay  of  execution  to  enable  the  defendant  to  pur- 
chase or  condemn.  Mapes  v.  Vandalia  R.  R.  Co.  (111.  1909)  87  N.  E.  393. 
When  land  is  wrongfully  taken  by  a  corporation  the  fact  that  it  is 
devoted  to  a  use  in  the  uninterrupted  continuation  of  which  the  public 
has  an  interest  will  not  bar  an  action  of  ejectment  unless  other  considera- 
tion are  present.  R.  R.  Co.  v.  LeBlanc  (1897)  74  Miss.  650.  Thus  the 
action  will  lie  where  a  city  builds  a  car  line  upon  private  lands  without 
the  owner's  knowledge.  Green  v.  Tacoma  (1892)  51  Fed.  622.  In  such 
cases  the  public  interest  is  protected  by  stay  of  execution,  R.  R.  Co.  v. 
LeBlanc,  supra,  or  by  injunction  against  execution,  that  the  corporation 
may  have  time  to  purchase  or  condemn.  Pittsburg  &  L.  E.  Ry.  Co.  v. 
Bruce  (1882)  102  Pa.  23.  But  when  the  landowner  allows  public  works 
to  be  built  and  operated  on  his  land  he  is  estopped  from  maintaining 
ejectment  and  relegated  to  an  action  for  compensation,  Cowan  v.  Southern 
Ry.  Co.  (1897)  118  Ala.  554,  and  this  is  true  whether  assent  be  given 
before  or  after  entry.  C.  B.  &  Q.  R.  R.  Co.  v.  Envlehart  (1899)  57  Neb. 
444.  Mere  acquiescence  has  been  held  to  estop,  Louisville,  New  Albany 
&  Chi.  Ry.  Co.  v.  Berkey  (1893)  136  Ind.  591,  but  see  Lewis,  Eminent 
Domain  (2d  Ed.)  1405.  This  entire  class  of  cases  can  scarcely  be  sup- 
ported on  strict  legal  theory.  It  seems  that  thev  mainly  depend  upon 
considerations  of  public  interest  since  the  licensor  retains  the  legal  title 
and  such  licences  are  ordinarily  revocable;  Minneapolis  Western  Ry.  Co. 
v.  Minn.  &  St.  L.  Ry.  Co.  (1894)  58  Minn.  128;  and  since  even  in  equity 
an  estoppel  against  revoking  a  parol  license  is  questioned.  St.  Louis 
Stockyards  Co.  v.  Wiggins  Ferry  Co.  (1885)  112  111.  384.  This  was 
clearly  the  reason  for  denying  ejectment  to  a  plaintiff  who  had  let  a  rail- 
road into  possession  under  a  contract  to  purchase  upon  which  it  subse- 
quently defaulted.  Atlanta,  Knoxville  &  Northern  Ry.  v.  Barker  (1898) 
105  Ga.  534.  In  the  principal  case  there  was  no  room  for  estoppel  since  the 
plaintiff  was  not  bound  by  the  license  of  the  life  tenant.  The  decision  is 
accordingly  sound.       Cf.  Bradley  v.  Mo.  Pac.  Ry.  Co.   (1886)  91  Mo.  493. 

Statute  of  Frauds — Parol  Land  Contract — Relief  under  Trust  or 
Mortgage  Theory. — At  plaintiff's  request,  the  defendant  bought  certain 
land,  either  with  his  own  money  or  with  money  loaned  by  him  to  the 
plaintiff,  from  a  stranger  taking  the  deed  in  his  own  name,  but  verbally 
promising  to  convey  the  same  to  the  plaintiff  upon  payment  of  the 
purchase  price,  which  the  latter  subsequently  paid.  Held,  the  statute  of 
frauds  did  not  apply,  defendant  being  required  to  reconvey  either  as 
trustee  or  mortgagee.  Payne  v.  McClure  Lodge  (Ky.  1909)  115  S.  W.  764. 
As  the  facts  are  not  clear,  the  case  must  be  considered  from  two 
standpoints.  (1)  Assuming  that  the  defendant  paid  the  consideration, 
relief  under  an  express  trust  is  impossible,  Stat,  of  Frauds  Ky.  Laws 
1892,  §  470,  and  the  facts  constitute  neither  a  resulting  trust,  no  considera- 
tion moving  from  the  plaintiff,  Botsford  v.  Burr  (1817)  2  Johns.  Ch.  405, 
nor  a  constructive  trust,  there  being  an  intention  to  create  a  trust  rela- 
tion. Pom.  Eq.  Juris.  (2nd  Ed.)  §  1044.  Nor  can  the  plaintiff  be  termed 
an  equitable  mortgagor,  and  thus  be  allowed  to  enforce  a  parole  promise. 
Campbell  v.  Freeman  (1893)  99  Cal.  546.  Granting  that  an  equitable 
mortgage  arises  where  the  plaintiff  already  possessed  a  contract  right 
against  the  vendor  from  whom  the  defendant  takes  title,  Stoddard  v. 
Whiting  (1871)  46  N.  Y.  627;  contra  Micou  v.  Ashurst  (1876)  55  Ala. 
607,  or  an  equity  of  redemption  in  land  already  mortgaged,  Smith  v.  Cremer 
(1873)  71  111.  185,  or  even  an  inchoate  right  of  preemption,  Wright  v. 
Shumway  (1852)  30  Fed.  Cas.  18093,  equity  has  always  demanded  that 
the  mortgagor  have  some  title  or  right  to  the  land.  Caprez  v.  Towner 
(1880)  96  111.  456.  As  the  plaintiff  possessed  no  such  interest,  the 
transaction  would  seem  to  be  simply  a  parole  contract  for  the  sale  of 
land,  unenforceable  under  the  statute.  Stephenson  v.  Thompson  (1851) 
13  111.  186  (2)  If  on  the  contrary,  the  plaintiff  paid  the  consideration 
with  money  loaned  him  by  the   defendant,  a  resulting  trust   arose  in  his 
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favor,  and  he  also  could  have  obtained  relief  as  an  equitable  mortgagor 
Campbell  v.  Freeman,  supra.  On  this  latter  interpretation  of  the  facts, 
the  principal  case  is  sound. 

Taxation— Exemptions— Repeal  by  Implication.— The  testator  devised 
property  in  trust  to  establish  a  hospital  on  condition  that  a  liberal  charter 
be  granted.  The  legislature  created  a  corporation,  empowered  it  to  de- 
mand the  property  and  exempted  its  property  from  taxation.  Held,  three 
justices  dissenting,  the  subsequent  Tax  of  1896  which  subjects  to  taxation, 
property  used  for  other  than  hospital  purposes  did  not  repeal  the  charter 
of  the  corporation  as  regards  the  property  received  from  the  testator. 
People  ex  rel.  v.  Raymond   (N.  Y.  1909)   87  N.  E.  90. 

It  has  been  settled  by  previous  decisions  that  the  general  Tax  Law  of 
1896  repealed  by  implication  all  prior  exemptions  contained  in  general  or 
special  acts.  People  ex  rel  v.  Gass  (1907)  190  N.  Y.  323;  Pratt  Instit.  v. 
City  of  New  York  (1905)  183  N.  Y.  151;  cf.  Matter  of  Huntington  (1901) 
168  N.  Y.  399.  The  State  having  reserved  the  right  to  repeal  and  alter 
the  charter,  the  legislature  had  the  power  to  withdraw  its  exemption; 
Covington  v.  Ky.  (1899)  173  U.  S.  231;  Tomlinson  v.  Jcssup  (1872)  15 
Wall.  454;  this  was  conceded  by  the  majority.  Their  opinion  was  based 
solely  upon  the  ground  that  the  court  should  not  imply  that  the  legislature 
intended  to  break  its  contract  of  exemption.  The  decision  is  clearly  irre- 
concilable with  the  reasoning  in  People  ex  rel  v.  Gass,  supra,  though  dis- 
tinguishable on  its  facts.  The  revision  of  previous  statutes  by  such  acts 
as  the  General  Tax  Law,  intended  to  create  an  independent  system  and 
to  regulate  the  whole  subject,  displacing  all  prior  enactments.  Matter  of 
New  York  Instit.  (1890)  121  N.  Y.  234;  Rex  v.  Cator  (1767)  4  Burr  2026. 
The  courts  are  rigorous  in  the  enforcement  of  this  rule  where  there  is  a 
repugnancy  between  the  revision  and  previous  statutes.  U.  S.  v.  Tynen 
(1870)  11  Wall.  88.  The  majority  gave  no  weight  to  the  sound  theory 
that  the  taxability  of  all  property  is  presumed.  Academy  of  Fine  Arts  v. 
Phil.  Co.  (1854)  22  Pa.  St.  496;  Storage  Battery  Co.  v.  Board  of  Ass.  (1897) 
60  N.  J.  L.  66.  This  rule  is  stringently  enforced  where  statutes  impos- 
ing restrictions  upon  the  taxing  power  do  not  tend  to  equality  of  assess- 
ment. Bank  v.  Tenn.  (1881)  104  U.  S.  497.  Accordingly  the  decision  in 
the  principal  case  is  unfortunate  because  not  only  is  it  opposed  to  well 
established  principles,  but  it  seems  a  manifest  subversion  of  the  legisla- 
tive intent. 

Torts — Competition — Motive  Affecting  Legality. — The  defendant,  a 
banker,  being  actuated  by  ill-will  towards  the  plaintiff,  a  barber,  started  a 
barber  shop  for  the  sole  purpose  of  driving  the  plaintiff  out  of  business, 
and  regardless  of  profit  to  himself.  Held,  Jaggard,  J.,  dissenting,  the  de- 
fendant was  liable  in  tort  for  the  loss  of  plaintiff's  business.  Tuttle  v. 
Buck  (Minn.  1909)    119  N.  W.  946. 

It  is  an  often  enunciated  principle  that  an  improper  motive  cannot 
make  illegal  an  otherwise  legal  act.  2  Cooley,  Torts  (3rd  Ed.)  1505. 
There  has  been  more  recently,  however,  a  not  altogether  unopposed 
tendency  toward  recognizing  a  wider  scope  of  civil  duty.  8  Colpmbia  Law 
Review  496.  Cases  following  this  trend  have  sought  to  apnW  the  rule 
that  an  act  is  unlawful  if  it  intentionally  injures  another  without  legal 
justification  or  excuse.  Plant  v.  Woods  (1899)  176  Mass.  492;  Klingel's 
Pharmacy  v.  Sharp  (1906)  104  Md.  218.  The  motive  prompting  the 
actor  has  been  regarded  in  these  cases  as  an  important  factor  in  ascertain- 
ing the  justification  or  excuse.  5  Columbia  Law  Review  505;  Aikens  v. 
Wisconsin  (1904)  195  U.  S.  195;  Guarantee  Co.  v.  Horn  (1904)  206  111. 
103.  The  determination  of  justification  being  a  question  of  public  policy, 
courts  have  naturally  reached  varying  results.  Nat'l  Protective  Ass'n  v. 
Cummings  (1902)  170  N.  Y.  315;  Pickett  v.  Walsh  (1906)  192  Mass.  572. 
The  principal  case  presents  a  decision  on  a  set  of  facts  often  treated  by 
legal  writers,  though  with  varying  results.  J.  B.  Ames,  18  Harv.  Law  Rev. 
at  420;  Jeremiah  Smith,  20  Harv.  Law  Rev.  at  454.       The  decision  is  in- 
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teresting  as  indicating  the  more  advanced  tendency  by  a  square  holding 
that  the  shield  of  competition  cannot  be  raised  to  protect  the  defendant 
acting  only  to  satisfy  his  own  malevolent  purposes.  Many  courts,  how- 
ever, would  still  insist  that  if  the  appearance  of  competition  exists  an  in- 
vestigation of  motive  is  impolitic.  See  Passaic  Print  Works  v.  Ely  (1900) 
105  Fed.   163. 

Trespass — Repeated  Trespass — Injunctions — Multiplicity  of  Suits. — 
The  defendant  repeatedly  entered  upon  the  plaintiff's  land  and  tore  down 
his  fence,  and  threatened  to  repeat  the  trespasess.  Held,  an  injunction  will 
lie.     Cragg  v.  Levinson  (111.  1908)  37  Nat.  Corp.  Rep.  614. 

In  order  to  prevent  repeated  suits  at  law,  an  injunction  will,  by  the 
weight  of  a  divided  authority,  lie  against  trespasses  which  the  defendant 
threatens  to  repeat  or  continue,  even  when  the  damage  from  each  act  is 
slight.  Boston  &  Maine  R.  R.  v.  Sullivan  (1900)  177  Mass.  230;  Mussul- 
man v.  Marquis  (Ky.  1866)  1  Bush  463.  In  spite  of  the  holding  of  some 
courts  that  equity's  jurisdiction  to  prevent  multiplicity  of  suits  does  not 
extend  to  suits  for  trespass  between  the  same  parties,  Jerome  v.  Ross 
(N.  Y.  1835)  7  Johns.  Ch.  315,  335,  336;  Roebling  v.  First  Nat'l  Bank 
(1887)  30  Fed.  744,  the  decision  in  the  principal  case  is  sustainable  under 
the  modern  tendency  to  grant  an  injunction,  not  only  in  cases  of  strictly 
irreparable  injury,  but  whenever  damages  would  be  inadequate,  see  4 
Pomeroy  Equity  (3rd  Ed.)  §  1357;  Ellis  v.  Wren  (1886)  84  Ky.  254,  258; 
cf.  Livingston  v.  Livingston  (N.  Y.  1822)  6  Johns.  Ch.  497,  499,  as,  for 
example,  when  the  defendant  would  suffer  collateral  damage  for  which  a 
court  of  law  does  not  ordinarily  compensate,  Carter  et  al.  v.  Warner 
(Neb.  1902)  89  N.  W.  747,  or  when  the  defendant  is  insolvent,  Mussulman 
v.  Marquis,  supra.  For  in  the  principal  case  the  disproportion  between 
the  cost  of  bringing  successive  suits  and  the  damages  recoverable  would 
alone  render  the  legal  remedy  inadequate.  Mendelson  v.  McCabe  (1904) 
144  Cal.  230;  Lcmbeck  v.  Nye  (1890)  47  Oh.  St.  336.  But  the  argument 
advanced  in  support  of  similar  holdings,  that  the  damage  might  become 
literally  irreparable  through  the  ripening  of  the  defendant's  trespasses 
into  an  easement,  see  McCloskey  v.  Doherty  (1895)  97  Ky.  300;  Johnson 
v.  City  of  Rochester  (1878)  13  Hun.  285,  seems  fallacious,  because  of  the 
plaintiff's  ability  to  prevent  such  easements  from  arising  without  the  in- 
terference of  equity.  See  Workman  v.  Curran  (1879)  89  Pa.  St.  226; 
McGregor  v.  Mining  Co.  (1896)  14  Utah,  47,  52;  Washburn,  Easements, 
(4th  Ed.)  p.  182. 

Waters  and  Watercourses—  Surface  Waters — Obstruction  by  Rail- 
roads,— A  railroad  company  by  constructing  an  embankment  for  its  track 
caused  surface  waters  to  back  up  on  the  plaintiff's  land.  Held,  the  com- 
pany was  not  liable  unless  it  could  have  prevented  the  injury  without 
substantial  inconvenience  and  expense.  Alabama  etc.  Co.  v.  Beard  (Miss. 
1909)    48  So.  405. 

Under  the  civil  law  rule,  4  Columbia  Law  Review  506,  which  recog- 
nizes an  easement  of  drainage  over  the  lower  tenement,  a  railroad  company 
is  liable  for  damage  caused  by  the  obstruction  of  defused  surface  waters. 
Philadelphia  etc.  Co.  v.  Davis  (1887)  68  Md.  281.  While  under  a  strict 
application  of  the  common  law  rule,  which  denies  the  existence  of  such 
an  easement,  an  opposite  result  is  reached.  C.  K.  etc.  Co.  v.  Steck  (1893) 
51  Kan.  737.  Many  jurisdictions,  however,  influenced  by  equitable  con- 
siderations refuse  to  carry  the  common  law  doctrine  to  this  extent  in 
regard  to  railroad  embankments,  where  the  use  of  the  land  does  not 
necessitate  an  obstruction  of  drainage  and  damage  may  be  averted  by  the 
construction  of  culverts,  etc.  Thus,  some  courts,  while  recognizing  the 
common  law  rule  as  generally  controlling,  apply  the  civil  law  broadly 
in  such  cases,  Baltimore  etc.  Co.  v.  Hackett  (1898)  87  Md.  224,  while 
others  do  so  only  when  a  well  defined  drainage  channel  is  closed.  Rowe 
v.  St.  Paul  etc.   Co.    (1889)    41   Minn.  384.       Some   evince  a  tendency  to 
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limit  each  case  to  its  express  facts,  R.  R.  Co.  v.  Chapin  (1882)  39  Ark. 
463,  and  to  follow  the  maxim  that  one  should  so  use  his  property  as  not 
to  injure  that  of  another.  Willetts  v.  C.  B.  etc.  Co.  (1893)  88  la.  28. 
Others  impose  liability  only  where  the  injury  could  be  avoided  without 
unreasonable  inconvenience  and  expense  by  the  railroad.  Sinai  v.  Louis- 
ville etc.  Co.  (1893)  71  Miss.  547.  The  principal  case  falls  under  this 
latter  and  less  extreme  exception  to  the  common  law  doctrine. 

Wills — Determination  of  Classes — Life  Tenant  Sole  Next  of  Kin. — 
A  testatrix  gave  a  life  estate  to  her  son,  but  should  he  die  without  issue 
the  estate  to  go  to  her  nearest  relations.  The  son  was  the  sole  next  of 
kin  at  the  death  of  the  testatrix.  Held,  this  fact  was  sufficient  to  post- 
pone the  determination  of  the  class  until  the  end  of  the  life  estate.  Bond 
v.  Moore  (1908)  236  111.  576.      See  Notes,  p.  430. 
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Kenneth   M.   Spence,  Editor-in-Charge. 

Select  Essays  in  Anglo-American  Legal  History.  By  Various 
Authors.     Boston:  Little,  Brown  &  Co.     1908.     Vol.  II,  pp.  viii,  823. 

This  volume  is  a  worthy  successor  of  the  first  of  the  series,  which  was 
noticed  in  the  Review  for  January,  1908,  and  shows  that  the  editors  are 
accomplishing  their  task  in  an  admirable  manner.  All  of  the  articles  here 
reprinted    are  instructive,  while  some  of  them  are  intensely  interesting. 

Perhaps  the  most  fascinating  contribution,  in  the  present  volume,  is 
Mr.  Maitland's,  on  Materials  for  the  History  of  English  Law.  His  thor- 
ough mastery  of  a  subject,  his  art  in  selecting  and  grouping  facts,  his  rare 
insight  into  the  habits  of  thought  and  conduct  of  past  generations,  and  his 
attractive  literary  style  are  here  displayed,  to  the  illumination  of  his  theme 
and  the  joy  of  the  reader.  It  is  worth  noting  that  he  believes  in  the 
existence  of  "the  law  merchant,"  as  a  body  of  rules  "to  be  administered 
between  merchants  in  mercantile  affairs,  which  differed  from  the  common 
law."  He  adds:  "Whether  very  much  of  this  law  merchant  can  be  re- 
covered may  be  doubtful,  but  until  the  archives  of  our  cities  and  boroughs 
have  been  thoroughly  explored  by  some  one  who  knows  what  to  look  for, 
we  shall  do  well  to  believe  that  something  may  yet  be  learned." 

In  some  instances,  two  or  more  of  the  articles  overlap  and  thus  afford 
the  reader  an  excellent  opportunity  of  comparing  the  more  or  less  diver- 
gent views  of  different  writers.  Examples  are  supplied  by  Mr.  Holds- 
worth's  discussion  of  the  "Year  Books"  and  Mr.  Pike's  description  of 
"An  Action  at  Law  in  the  Reign  of  Edward  III.,"  as  well  as  by  Mr.  Pike's 
"Common  Law  and  Conscience  in  the  Ancient  Court  of  Chancery"  and 
Dean  Ames's  "The  Origin  of  Uses  and  Trusts."  Mr.  Holdsworth's  valua- 
tion of  the  Year  Books  appears  to  be  much  higher  than  Mr.  Pike's.  In- 
deed the  latter  essays  to  prove  that  "It  is*  necessary  to  travel  beyond  the 
Year  Books  in  order  to  understand  them,"  and  that  "the  Year  Books  are 
not  very  intelligible  without  a  proper  use  of  the  records  relating  to  them." 
And  yet,  Mr.  Pike  admits  that  "there  are  in  the  reports  innumerable  mat- 
ters of  interest,  legal,  historical,  constitutional  and  social  which  have  no 
counterpart  in  the  rolls."  For  example,  he  discovers  in  the  report  of  a 
discussion  between  counsel  in  the  Year  Book  of  Ed.  III.  evidence  that 
"the  practice  of  grafting  on  the  whitethorn  was  well  known  in  the  four- 
teenth century  in  England,  and  that  fruit  was  already  cultivated  with  some 
skill." 

Mr.  Pike  and  Dean  Ames  seem  to  be  at  greater  variance  than  Mr. 
Holdsworth  and  Mr.  Pike.  The  last  named  author  reaches  the  conclusion 
that  Chancery,  as  a  court  of  conscience,  does  not  attain  much  importance 
until  after  the  reign  of  Henry  V.,  while  Dean  Ames  insists  that  equity 
has,  from  the  beginning,  embodied  a  higher  ethical  standard  than  the  com- 
mon law,  and  that  this  is  due  to  the  fact  that  "equity  acts  upon  the 
person." 
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But  we  must  not  extend  to  further  length  our  comparison  of  the  views 
of  contributors,  nor  our  comment  upon  their  contributions.  We  have 
noted  a  few  mistakes  in  dates,  which  may  well  be  corrected  in  future 
issues.  On  page  128,  we  are  told  that  the  Commentaries  of  Plowden  "ex- 
tends from  Edward  III.  to  Elizabeth  (1550-1580)."  If  the  first  year  be- 
longs to  the  reign  of  Edward  III.,  it  should  be  1350;  but  undoubtedly  what 
the  author  intended  to  write  was  Edward  VI.  instead  of  Edward  III. 
Again,  on  page  811,  we  are  assured  that  certain  acts  of  the  Colonial  As- 
sembly of  Pennsylvania  "were  repealed  by  the  English  government  in 
1793-  It  should  be  1693.  Curiously  enough,  both  of  these  mistakes  are 
found   in  the   original   articles. 

Law  and  Custom  of  the  Constitution.  By  Sir  William  R.  Anson,  Bart. 
3  volumes.  Vol.  II:  The  Crown.  Part  II.  3rd  Ed.  Oxford:  Henry 
Frowde.     1908.     pp.  xxiv,  347. 

In  the  publication  of  the  third  edition  of  his  justly  celebrated  work  on 
British  government,  Sir  William  Anson  has  issued  Chapters  V-X  of  the 
former  second  volume  as  a  separate  part,  with  the  addition  of  an  intro- 
ductory chapter  and  some  sixty  pages  amplifying  the  text  of  the  preceding 
edition  which  appeared  in  1896.  No  serious  changes  have  been  made  in 
the  spirit  and  purpose  of  the  original  work,  which  has  been  for  more 
than  twenty  years  the  standard  treatise  on  the  legal  side  of  British  govern- 
ment. It  would,  therefore,  be  a  work  of  supererogation  to  describe  in 
detail  or  bring  under  critical  review  the  plan  and  method  of  the  author. 
This  part  contains  the  chapters  on  the  dominions  and  dependencies  of  the 
crown,  foreign  relations,  revenues  and  expenditures,  the  armed  forces, 
the  churches,  and  the  courts.  In  dealing  with  these  subjects,  Sir  William 
has  no  occasion  to  record  any  important  alterations  in  the  framework  of 
British  government,  such  as  occurred,  for  example,  in  local  administration 
between  the  publication  of  his  first  and  second  editions.  Accordingly  the 
modifications  incorporated  in  this  volume  consist  principally  of  minor  ex- 
pansions and  clarifications  of  the  original  text:  for  example,  Wales  got 
one  page  in  the  second  edition  and  two  pages  and  a  half  in  this,  while 
six  pages  are  added  to  the  division  on  local  government.  Perhaps  the 
most  noteworthy  addition  is  the  section  describing  the  new  imperial 
defence  committee  (pp.  214-15)  which  might  be  very  profitably  con- 
trasted with  the  act  creating  our  General  Staff  Corps  (United  States 
Statutes,  1902-03,  p.  830).  The  introductory  chapter  (p.  xxii)  contains 
a  few  lines  on  the  functions  of  the  expert  bill  draftsman  that  ought  to 
be  suggestive  to  American  legislatures  which,  by  their  haphazard  and  in- 
efficient methods  in  the  preparation  of  laws,  so  often  cause  inconvenience 
to  the  public  and  bring  the  art  of  law-making  into  discredit.  In  com- 
paring page  by  page  the  second  with  this  new  edition,  one  finds  that  the 
many  minor  alterations  have  given  more  firmness  and  sharpness  to  the 
original  text — the  result,  doubtless,  of  Sir  William's  recent  administrative 
experience  which  brought  him  in  touch  with  realities  which  he  saw  before 
only  darkly  through  the  maze  of  statutes.  It  is  to  be  profoundly  wished 
that  some  American  legist  would  do  for  our  government  what  Sir  William 
has  done  for  the  government  of  Great  Britain. 
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Index  Analysis  of  Federal  Statutes  Together  with  a  Table  oe  Re- 
peals and  Amendments.  By  Scott  and  Beaman.  Washington,  D.  C. : 
Government  Printing  Office.       1908.     pp.  v.     1373. 

This  ponderous  volume  has  been  issued  by  the  Federal  government 
primarily  as  an  aid  to  our  national  legislators.  In  so  far  as  its  purpose 
is  to  assist  the  Federal  law-makers  in  their  search  for  the  law,  the  book 
seems  of  true  value  and  likely  to  become  indispensable. 

Thirteen  hundred  pages  are  devoted  to  a  complete  and  comprehensive 
index  of  all  the  statute  law  of  a  public  or  general  nature,  contained  in  the 
United  States  Revised  Statutes  and  Statutes  at  Large.  Fifty  pages  are 
given  over  to  tables  of  repeals  and  amendments  to  the  Revised  Statutes 
and  Statutes  at  Large.  The  work  is  concluded  with  a  seven  page  table 
of  the  popular  names  of  the  Federal  statutes,  alphabetically  arranged,  show- 
ing their  proper  citations, — e.  g.,"Dingley  Act  (Tariff)  July  24,  1897,  30 
St.  L.  151,"  "Spooner  Act  (Isthmial  Canal)  June  28,  1902,  32  St.  L.  481." 

The  necessity  for  a  thorough  index  of  our  national  laws  is  apparent 
from  the  history  of  the  Federal  statutory  system.  From  1789  to  1845 
the  laws  were  published  annually.  There  was  no  attempt  at  an  official 
compilation,  although  in  1827  there  appeared  a  volume  of  all  the  laws  of 
a  public  nature,  edited  "under  the  inspection  of"  Mr.  Justice  Story.  As 
the  bulk  of  Federal  legislation  rapidly  increased.  Congress  authorized  the 
publication  of  the  "Statutes  at  Large,"  the  eight  volumes  of  which  were 
brought  out  in  1845.  The  first  six  volumes  contained  all  laws,  other  than 
private  acts  indexed  and  arranged  according  to  sessions,  the  seventh,  the 
treaties  with  Indian  tribes,  and  the  eighth  our  European  treaties.  Re- 
peated additions  of  the  Statutes  at  Large  imposed  upon  the  public  official 
and  the  practicing  lawyer  the  labor  of  searching  for  the  law  on  a  given 
subject  through  so  many  separate  volumes,  that  in  1874.  Congress  finally 
codified  in  the  Revised  Statutes,  all  the  Federal  statutes  in  force  on 
December  1,  1873.  In  spite  of  the  publication  of  subsequent  editions  of 
this  revision  and  supplements  thereto,  substantially  all  of  the  Federal 
statutes  since  1873  must  be  cited  by  reference  to  the  Statutes  at  Large. 
An  alphabetically  arranged  edition  of  the  Revised  Statutes  still  in  force 
and  those  of  the  Statutes  at  Large  that  are  general  and  permanent,  put 
forth  by  private  enterprise  in  1901,  under  the  title  of  "Compiled  Statutes," 
is  a  work  of  much  practical  value.  A  new  revision  of  all  the  Federal 
statutes  recently  prepared  by  a  commission  under  Congressional  authority, 
will  probably  be  adopted  by  Congress.  The  index  compiled  by  Messrs. 
Scott  and  Beaman  has  been  prepared  in  a  painstaking  and  thorough  man- 
ner, and  ought  to  prove  of  great  value  for  research  work,  but  its  size, 
and  the  fact  that  most  students  and  practitioners  can  find  such  Federal 
statutes  as  they  need  in  textbooks — e.  g.  on  Admiralty,  Patents,  or  Federal 
practice — render  the  work  one  rather  to  be  kept  accessible  on  the  shelves 
of  a  Bar  Association  library,  than  in  the  law  school  or  office. 

Cases  on  the  Conflict  of  Laws.  By  Ernest  G.  Lorenzen.  St.  Paul : 
West  Publishing  Co.     1908.    pp.  xxi,  784. 

This  volume  constitutes  a  unit  in  the  American  Case  Book  Series  of 
which   twenty-six   publications  are   announced.       Five   have   already   made 
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their  appearance  or  are  now  in  press.  The  volumes  are  prepared  upon 
the  theory  that  approximately  a  casebook  of  800  pages  may  be  covered  by 
a  class  in  a  course  of  two  hours  a  week  throughout  the  academic  year. 
Although  the  present  book  is  appreciably  shorter  than  the  three  volume 
collection  by  Professor  Beale  upon  the  same  subject,  it  will  be  noted  that 
the  length  of  the  course  contemplated  for  completion  of  the  cases  is  still 
longer  than  is  given  to  the  subject  in  some  law  schools.  However,  the 
increasing  importance  of  the  subject  and  the  broadening  character  of  the 
problems  presented  by  it  may  in  time  develop  a  gradual  lengthening  of 
courses  upon  the  Conflict  of  Laws. 

The  book  is  divided  in  two  parts.  The  first  deals  with  subjects  of  a 
general  nature  such  as  the  extraterritorial  effect  of  penal  laws,  conflicts  in 
procedure,  execution  of  foreign  judgments,  domicile,  capacity  and  form;  the 
second  part  follows  the  classification  adopted  in  countries  of  the  Roman 
system  in  that  it  arranges  the  cases  under  the  separate  heads  of  property, 
obligations,  family  law  and  inheritance.  The  law  of  persons,  which  is  the 
only  head  lacking  to  complete  the  usual  five-fold  division,  is  embraced  in 
the  first  part  under  capacity. 

The  cases  are,  for  the  most  part,  well  selected  and  though  many  are 
necessarily  the  same  as  those  to  be  found  in  older  collections,  the  dragnet 
for  new  material  has  not  been  without  result.  The  number  of  important 
cases  contained  in  the  collection  and  decided  within  the  past  decade  is 
surprisingly  large,  a  fact  in  itself  indicating  the  increasing  importance  of 
this  branch  of  law. 

Besides  a  list  of  authorities  in  English,  French,  German  and  Italian,  the 
book  contains  footnotes  citing  additional  cases  in  America  and  England. 
A  distincly  novel  feature  consists  in  the  extensive  citations  to  cases  decided 
in  France,  Germany  and  Italy.  As  the  usual  curriculum  of  our  law 
schools  contemplates  only  a  study  of  the  doctrines  recognized  by  the 
English  common  law  the  intention  of  the  editor  would  seem  to  be  merely 
to  emphasize  by  contrast.  He  is  to  be  commended,  however,  for  making 
an  advance  toward  recognizing  the  importance  of  the  topic  to  international 
commerce  and  intercourse.  From  this  viewpoint,  the  doctrines  recognized 
by  the  courts  of  other  nations  are  of  significance  to  us  much  in  the  same 
way  as  those  respecting  international  public  law. 

It  is  probably  with  this  in  mind  that  the  editor  has  also  added  an 
English  translation  of  three  conventions  and  four  drafts  adopted  by 
European  nations  at  the  Conference  of  the  Hague  upon  international  private 
law.  It  is  doubtful,  however,  whether  any  of  these  will  be  clear  to  the 
average  student  or  practitioner  without  supplementary  instruction  or  com- 
mentary by  a  specialist   familiar   with  the   law  of  continental    Europe. 

Books  Received: 

The  Law  of  Torts.  By  Francis  M.  Burdick.  2nd.  Ed.  Albany: 
Banks  &  Co.     1908.     pp.  lxxxix,  550. 

The  Control  of  Public  Utilities.  In  the  form  of  an  Annotation  of  the 
Public  Service  Commission  Law  of  the  State  of  New  York.  By  Wil- 
liam M.  Ivins  and  Herbert  Delavan  Mason.  New  York:  Baker, 
Voorhis  &  Co.     1908.    pp.  lxxi,  1 149. 
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The  Modern  Law  of  Corporations.  By  Arthur  W.  Machen,  Jr., 
Boston:  Little,  Brown  &  Co.     1908.    2  volumes,    pp.  ccxxv,  1797. 

Insolvent  and  Failing  Corporations.  By  S.  Walter  Jones.  Kansas 
City:  Vernon  Law  Book  Co.     1908.    pp.  xxv.   ion. 

Ideals  of  the  Republic.  By  James  Schouler.  Boston :  Little,  Brown 
&  Co.     1908.    pp.   xi,  304. 

The  Laws  of  War  on  Land.  By  Thomas  Erskine  Holland,  K.  C. 
London  and  New  York :   Henry  Frowde.     1908.     pp.   viii,   149. 

The  Corporation  Manual.  Edited  by  John  S.  Parker.  15th  Annual 
Ed.       New   York:    Corporation    Manual   Co.     1908.    pp.    xiii,    1816. 

The  Incorporation  and  Organization  of  Corporations.  By  Thomas 
G.  Frost.    3rd  Ed.    Boston :   Little,  Brown  &  Co.     1908.    p.  xv,  901. 

Rate  Regulation  as  Affected  by  the  Distribution  of  Governmental 
Powers  in  the  Constitutions.  By  Robert  P.  Reeder.  Philadelphia :  T. 
&  J.  W.  Johnson  Co.     1908.    pp.  44. 

Inter  Corporate  Relations.  By  W.  C.  Noyes.  2nd  Ed.  Boston: 
Little,  Brown  &  Co.     1909.    pp.  lx,  924. 
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ABSOLUTE  IMMUNITY   IN  DEFAMATION: 
JUDICIAL  PROCEEDINGS. 

The  absolute  immunity  in  defamation  accorded  on  certain  occa- 
sions by  Anglo- American  jurisprudence  presents  a  conflict  or  anti- 
nomy between  two  principles  equally  regarded  by  the  law — the 
right  of  the  individual,  on  one  hand,  to  enjoy  his  reputation  unim- 
paired by  defamatory  attacks,  and,  on  the  other  hand,  the  necessity, 
in  the  public  interest,  of  a  free  and  full  disclosure  of  facts  in  the 
conduct  of  the  legislative,  executive  and  judicial  departments  of  the 
government.  The  right  of  free  speech  is  in  some  cases  allowed 
to  prevail  over  the  right  to  reputation,  in  apparent  derogation  of 
the  theoretical  competence  of  the  law  to  afford  a  remedy  for  every 
wrong.  It  is  not  surprising,  therefore,  that  the  occasions,  few  in 
number  and  quite  exceptional  in  character,  upon  which  freedom  of 
speech  is  placed  at  so  high  a  value  should  have  been  fixed  with  some 
hesitation;  or  that,  once  fixed,  the  immunity  which  follows  should 
have  been  slowly  freed  from  restrictions  imposed  by  the  appre- 
hension or  caution  of  judges.  Only  within  recent  years  has  a 
concensus  of  judicial  opinion  been  reached  in  the  solution  of  some 
of  the  long  standing  doubts  and  difficulties  concerning  the  scope 
and  application  of  the  doctrine,  and  there  are  still  material  differ- 
ences in  its  administration  in  England  and  in  this  country.  The 
subject  is  not  one  in  which  much  aid  may  be  found  in  foreign 
systems  of  law.  In  Roman  law  an  intention  to  injure  was  essen- 
tial to.  the  action  for  injuria;  malice  was  never  presumed.1  Abso- 
lute immunity  or  privilege  was,  therefore,  except  in  the  case  of  jus- 
tification, unknown;  and  it  was  of  course  unnecessary  to  provide 

'Dig.  47.  10.  3.  3  &  4. 
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for  special  affirmative  pleas  of  conditional  immunity.2  Nor  does 
the  distinction  between  absolute  and  conditional  or  qualified  im- 
munity exist  in  modern  German  law.  Wilful  defamation  is  not 
privileged  under  any  circumstances ;  negligent  defamation  is  ex- 
cused in  every  case  in  which  the  utterer  or  the  recipient  of  the  de- 
famatory statement  had  a  legitimate  interest  in  its  contents.3  In 
France  the  general  rule  of  the  civil  law,  embodied  in  the  Code 
Napoleon,  that  "every  act  whatever  of  man  that  causes  damage  to 
another  obliges  him  by  whose  fault  it  happened  to  repair  it,"  is 
controlling.4  But  by  subsequent  statutory  enactment  material  alle- 
gations in  judicial  proceedings  are  never  actionable;  and  even  irrel- 
evant defamatory  allegations  are  not  actionable  unless  an  order  is 
entered  in  the  suit  in  which  they  are  made  authorizing  an  action  on 
them.5 

The  general  doctrine  of  immunity  or  privilege  for  the  publica- 
tion of  defamatory  matter  in  the  public  interest,  or  in  the  further- 
ance of  the  rights  or  lawful  interests  of  individuals,  may  be  traced 
far  back  in  the  history  of  the  common  law.  For  it  was  at  once 
apparent  that  the  general  rule  which  holds  the  defamer  to  answer 
for  the  actual  truth  of  his  utterances  would  be  unwarrantably  severe 
if  applied  to  those  who,  in  the  performance  of  public  or  private 
duty,  or  in  the  legitimate  protection  of  private  interests,  find  it 
necessary  to  make  defamatory  imputations.  The  privileged  occa- 
sions were  also  discriminated  at  an  early  day ;  some  were  absolutely, 
while  others  were  only  conditionally,  privileged.  The  division 
corresponds  in  a  broad  way  to  the  public  or  private  nature  of  the 
interest  served,  and  the  measure  of  protection  allotted  in  each  case 
is  based  on  the  relative  importance  of  such  interests.  Defamatory 
matter  published  on  occasions  absolutely  protected,  though  spoken 
falsely  and  with  actual  or  express  malice,  is  said  to  impose  no  lia- 
bility for  damages  recoverable  in  an  action  for  defamation ;  while 
such  a  publication  on  an  occasion  only  conditionally  privileged 
entails  such  liability  if  spoken  with  actual  malice.     Qualified  or 

2A  petition  to  the  Emperor  was  actionable  on  proof  of  malice.  Dig. 
47.  10.  15.  29.  So  probably  was  intemperate  language  on  the  part  of  an 
advocate.  Paulus,  Sentent'  5,  4,  15-  See  Bower,  Code  of  the  Law  of 
Actionable  Defamation,  466.  (VIII)  ;  Odgers  on  Libel  and  Slander  (4th 
ed.)    216,  217. 

"German  Civil  Code,  sec.  824;  Schuster,  Principles  of  German  Civil 
Law,  341. 

4Pothier  on  Obligations,  No.  110  et  seq.;  Code  Napoleon,  Art.  1182, 
reproduced  in  Louisiana  Code,  Art.  2315. 

BArt.  23  of  the  Act  of  1819,  as  amended  in  1881.  See  Lescale  v.  Joseph 
Schwartz  Co.   (1905)   116  La.  293;  (1907)   n8  lb.  718. 
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conditional  privilege  therefore  occupies  an  intermediate  position 
between  the  total  absence  of  privilege  and  absolute  immunity.  The 
rule  of  absolute  immunity  is  founded,  then,  upon  the  principle 
that  on  certain  occasions  it  is  indispensable,  or  at  least  advan- 
tageous, to  the  public  interest  that  persons  should  speak  freely  and 
fearlessly,  uninfluenced  by  the  possibility  of  being  brought  to  ac- 
count in  an  action  for  defamation.  This  class  of  cases  is  naturally 
a  comparatively  narrow  one.  It  is  strictly  limited  to  judicial  pro- 
ceedings, legislative  proceedings,  and  certain  official  proceedings  of 
executive  officers  of  state.6 

While  the  doctrine  thus  established  is  so  obviously  inconsistent 
with  the  rule  that  a  remedy  should  exist  for  every  wrong  that 
the  courts  have  steadily  refused  to  extend  it  beyond  the  strict  lines 
already  established,7  within  such  limits  the  demands  of  public  policy 
on  which  the  rule  is  based  are  so  controlling  that  there  is  only  one 
considered  case  in  the  English  or  American  reports8  in  which  the 
existence  of  the  general  doctrine  of  absolute  immunity  under  the 
common  law  has  ever  been  questioned.  Strangely  enough  this 
isolated  instance  was  a  decision  of  the  Supreme  Court  of  the 
United  States,  in  the  course  of  which  Mr.  Justice  Daniel,  speaking 
for  the  court,  denied  both  the  rule  and  its  policy  ;9  but  this  expres- 

6Some  general  statements  of  the  scope  of  absolute  immunity  may 
be  found  in  Blakeslee  v.  Carroll  (1894)  64  Conn.  223;  Maurice  v.  Worden 
(1880)  54  Md.  233;  Torrey  v.  Field  (1838)  10  Vt.  353;  Hastings  v.  Lusk 
(1839)  22  Wend.  410;  Perkins  v.  Mitchell  (i860)  1  Barb.  (N.  Y.)  461; 
Hemmens  v.  Nelson  (1893)  138  N.  Y.  517;  Maulsby  v.  Reifsnider  (1888) 
69  Md.  143 ;  Ramsay  v.  Cheek  (1890)  109  N.  C.  270;  Kirkpatrick  v.  Eagle 
Lodge  (1881)  26  Kan.  384;  Royal  Aquarium  v.  Parkinson  [1892]  1  Q.  B. 
431.  per  Lopes,  L.  J.;  Munster  v.  Lamb  (1883)  11  Q.  B.  D.  588,  per 
Esher,  M.   R. 

7Rice  v.  Coolidge  (1876)  121  Mass.  393;  Cook  v.  Hill  (1849)  3  Sandf. 
(N.  Y.)  341,  349;  Blakeslee  v.  Carroll  (1894)  64  Conn.  223;  Maurice  v. 
Worden  (1880)  54  Md.  233;  Hemmens  v.  Nelson  (1893)  138  N.  Y.  517; 
Ranson  v.  West  (1907)  125  Ky.  457;  Royal  Aquarium  v.  Parkinson, 
["1892]  1  Q.  B.  431;  Stevens  v.  Sampson  (1879)  L.  R.  5,  Ex.  D.  53. 

"In  Louisiana,  where  judicial  opinion  has  been  confused  and  conflicting, 
it  seems  to  be  settled  by  the  latest  cases  that  parties  litigant,  at  all  events, 
enjoy  only  qualified  immunity.  Lescale  v.  Jos.  Schwartz  Co.,  (1905)  116 
La.  293;  (1907)  118  ib.  718;  Dunn  v.  Southern  Insurance  Co.,  (1905)  116 
La.  431.  In  Scotland,  also,  where  the  law  relating  to  immunity  is  other- 
wise substantially  similar  to  English  law,  parties  are  allowed  only  conditional 
immunity.  Williamson  v.  Umphray  (1890)  17  R.  905;  Primrose  v.  Water- 
son  (1902)  4  F.  783. 

"White  v.  Nicholls  (1845)  3  How.  (U.  S.)  266,  where  the  defamatory 
statement  complained  of  was  contained  in  a  petition  addressed  to  the 
President  and  the  Secretary  of  the  Treasury  requesting  the  removal  of 
the  collector  of  a  port.  In  a  general  statement  of  the  subject  of  privilege 
Mr.  Justice  Daniel  said:  "But  the  term  'exceptions,'  as  applied  to  cases  like 
those  just  enumerated,  could  never  be  interpreted  to  mean  that  there  is  a 
class   of  actors   or   transactions   placed   above   the   cognizance   of   the   law, 
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sion  of  opinion  was  obiter,  since  the  case  in  issue  was  one  of  quali- 
fied immunity.  Other  judges  have,  however,  made  similar  obser- 
vations with  respect  to  particular  applications  of  the  rule,10  and, 

absolved  from  the  commands  of  justice.  It  is  difficult  to  conceive  how,  in 
society  where  rights  and  duties  are  relative  and  mutual,  there  can  be 
tolerated  those  who  are  privileged  to  do  injury  legibus  saluti;  and  still 
more  difficult  to  imagine  how  such  a  privilege  could  be  instituted  or 
tolerated  upon  the  principles  of  social  good.  The  privilege  spoken  of  in 
the  books  should,  in  our  opinion,  be  taken  with  strong  and  well  defined 
qualifications.  It  properly  signifies  this,  and  nothing  more :  that  the  ex- 
cepted instances  shall  so  far  change  the  ordinary  rule  with  respect  to 
slanderous  or  libelous  matter,  as  to  remove  the  regular  and  usual  pre- 
sumption of  malice,  and  to  make  it  incumbent  on  the  party  complaining  to 
show  malice,  either  by  the  construction  of  the  written  or  spoken  matter,  or 
by  facts  and  circumstances  connected  with  that  matter,  or  with  the  situation 
of  the  parties,  adequate  to  authorize  the  conclusion."  The  views  expressed 
in  this  case  were  carefully  examined,  with  respect  to  both  principle 
and  authority,  in  Johnson  v.  Brown  (1878)  13  W.  Va.  71.  "These  cases 
[cited  in  the  opinion]  utterly  fail  to  support  Justice  Daniel  in  the  broad 
conclusion,  which  he  has  reached,  that  there  is  no  case  of  an  absolutely 
privileged  communication,  for  which  no  action  of  slander  or  libel  will 
lie,  though  uttered  or  published  with  express  malice  and  without  probable 
cause.  There  are  loose  expressions  of  opinion  by  judges,  which  might 
be  so  construed,  if  we  did  not  take  the  pains  to  examine  the  cases,  in 
which  they  were  uttered.  *  *  *  There  has  *  *  *  never  been  a 
controversy,  that  could  be  called  serious,  with  reference  to  the  existence 
of  such  cases,  till  thus  seriously  questioned  by  Justice  Daniel ;  the  only 
real  and  substantial  controversy  theretofore  being  as  to  the  extent  of 
this  class  of  cases.  *  *  *  I  do  not  even  include  the  case  of  White  v. 
Nicholls ;  for  in  that  even  the  publication  before  the  court  did  not  *  *  * 
belong  to  a  class,  which  has  ever  been  held  to  be  absolutely  privileged.  It 
was  easy  to  show,  that  this  publication  was  only  conditionally  privileged,  as 
was  decided  by  the  Supreme  Court,  without  going  further  and  contending 
that  all  other  publications  were  only  conditionally  privileged."  The  case 
was  disregarded  by  the  United  States  Circuit  Court  of  Appeals  in  McGehee 
v  Insurance  Company  of  North  America  (1902)  112  Fed.  853  (one  judge 
dissenting).  In  Perkins  v.  Mitchell  (i860)  31  Barb.  (N.  Y.)  461,  it  is 
pointed  out  by  Emott,  J.,  that  White  v.  Nicholls  was  a  case  of  qualified 
privilege;  "the  reasoning  of  Judge  Daniel's  opinion,  and  the  propositions 
which  he  deduces  where  he  goes  beyond  the  case  in  hand,  are  clearly 
unsustained  by  principle  or  authority."  See,  also,  to  the  same  effect, 
Shelfer  v.  Gooding  (1855)  47  N.  C.  175;  DeArnaud  v.  Ainsworth  (1904) 
24   App.   D.    C.    167. 

10In  Hodgson  v.  Scarlett  (1818)  1  B.  &  Aid.  232,  Holroyd,  J.,  said  that 
if  it  be  proved  that  the  observations  of  counsel  "were  not  spoken  bona 
■fide,  or  express  malice  be  shewn,  then  they  may  be  actionable;  at  least  our 
judgment  does  not  decide  that  they  would  not  be  so."  The  same  opinion 
was  expressed  by  Lord  Denman,  C.  J.,  in  Kendillon  v.  Maltby  (1842) 
1  Car.  &  M.  402,  with  reference  to  the  utterance  of  defamatory  matter  by 
a  magistrate.  In  Thomas  v.  Churton  (1862)  2  B.  &  S.  475,  Cockburn, 
C.  J.,  said,  "I  will  not  decide  until  the  question  arises  before  me  that  if  a 
judge  abuses  his  judicial  office  by  uttering  slanderous  words  maliciously 
and  without  reasonable  and  probable  cause  he  is  not  to  be  liable  to  an 
action."  And  in  Seaman  v.  Netherclift  (1876)  1  C.  P.  D.  540,  Lord  Cole- 
ridge, C.  J.,  said  he  thought  there  was  "a  great  deal  to  be  said  for  this 
view."  But  in  Anderson  v.  Gorrie,  [1895I  I  Q-  B.  668,  Esher,  M.  R.,  said 
of  Cockburn's  observation   in   Thomas   v.   Churton,   "I   am  convinced  that 
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occasionally,  while  the  authority  of  the  rule  has  been  conceded,  the 
reasons  on  which  it  is  based  have  been  doubted  or  questioned.11 
In  the  very  nature  of  things,  an  inflexible  rule  of  law  may  on 
occasion  result  in  hardship  to  individuals.  Any  principle  that  is 
universal  in  its  application  may  sometimes  be  harsh  in  its  conse- 
quences. But  where  the  reasons  on  which  it  is  based  are  plain 
and  unmistakable,  individual  interests  must  yield  to  the  command- 
ing dictates  of  public  policy.  The  reason  why  the  doctrine  of 
immunity  is  sometimes  doubted  or  demurred  to  is  that  it  is  not 
always  thoroughly  understood.  Although  it  is  professedly  founded 
on  public  policy,  it  is  too  often  viewed  exclusively  from  the  stand- 
point of  the  individual.  For  this  habit  the  terminology  of  the 
subject  is  undoubtedly  largely  to  blame.  Save  in  one  or  two 
isolated  cases,  the  term  "privilege"  was  not  used  in  connection  with 
defamation  until  the  last  century7.  That  other  form  of  affirma- 
tive defense  or  legal  excuse  which  is  established  by  proof  of  the 
truth  of  the  defamatory  matter,  has  always  been  called  justifica- 
tion ;  and  this  term  might  well  be,  and,  indeed,  was,  in  former  times, 
applied  to  all  kinds  of  immunity,  but  has  now  become  confined  to 
one  only.      The  use  of  the  term  "privilege"  has  not  escaped  criti- 

had  the  question  come  before  the  learned  judge  he  must  and  would,  after 
considering  the  previous  authorities,  have  decided  that  the  action  would 
not  lie."  These  doubts  were  finally  resolved  by  the  Court  of  Appeal  in 
Munster  v.  Lamb  (1883)  11  Q.  B.  D.  588;  "from  our  judgments  it  is 
obvious  that  we  dissent  from  the  opinion  of  Lord  Denman,  C.  J.,  ex- 
pressed by  him  at  nisi  priiis  in  Kendillon  v.  Maltby." 

nDawkins  v.  Paulet  (1869)  L.  R.  5  Q.  B.  93,  per  Cockburn,  C.  J.:  "It 
may  be  that  the  immunity,  afforded  to  judges  and  others  concerned  in  the 
administration  of  justice,  may  be  essential  to  that  great  end.  *  *  *  For 
my  own  part  I  should  prefer  to  treat  the  immunity  of  judges  as  a  matter 
positivi  juris,  as  settled  by  decision  and  authority,  rather  than  as  resting  on 
sound  or  satisfactory  principles,  on  which,  were  the  matter  res  Integra,  it 
would  be  desirable  to  act.  I  cannot  believe  that  judges  or  juries  would 
fail  to  discharge  their  duties  faithfully  and  fearlessly  according  to  their 
oaths  and  consciences,  or  witnesses  give  evidence  less  truthfully,  from  any 
fear  of  exposing  themselves  to  actions  at  law.  I  am  persuaded  that  the 
number  of  such  actions  would  be  infinitely  small  and  would  be  easily  dis- 
posed of.  While,  on  the  other  hand,  I  can  easily  conceive  cases  in  which 
judicial  opportunity  might  be  so  perverted  and  abused  for  the  purpose  of 
injustice  as  that,  on  sound  principles,  the  authors  of  such  wrong  ought  to 
be  responsible  to  the  parties  wronged."  Torrey  v.  Field  (1838)  10  Vt. 
353>  P&t  Redfield,  J. :  "Perhaps  the  reason  and  the  necessity  of  the  rule, 
in  relation  to  public  officers,  is  sufficiently  obvious,  *.  e.,  to  secure  inde- 
pendence and  impartiality.  But  the  rationale  of  the  rule,  as  applicable  to 
private  suitors,  is  not  as  readily  perceived.  *  *  *  There  is,  in  principle, 
no  good  reason  why  a  suitor  in  a  court  should  be  permitted  to  publish 
slander  with  impunity  more  than  any  other  one,  except  so  far  as  he  may 
honestly  believe,  on  advice,  is  necessary  for  the  redress  of  his  wrongs  and 
the  obtaining  of  his  just  rights.  *  *  *  If  the  matter  were  res  Integra, 
we  might  be  inclined  to  qualify  this  rule." 
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cism,12  but  it  has  been  left  to  a  recent  English  author  to  conclusively 
demonstrate  the  inaccurate  and  misleading  use  of  the  term  in  this 
connection.13  The  common  element  in  the  various  conditions 
under  which  a  party  defaming  becomes  entitled  to  assert  the  legal 
right  of  excuse  referred  to,  is  that  any  person,  given  the  existence 
of  the  facts  and  his  relation  thereto,  is  entitled  to  speak  and  write 
freely  that  which,  in  the  absence  of  those  facts  and  that  relation, 
no  person  would  be  allowed  to  speak  or  write.  When  the  occasion 
arises,  the  right  arises ;  when  the  occasion  is  past — when  the  facts 
or  relation  cease  to  exist — the  right  disappears.  Nothing  less  re- 
sembling, or  more  directly  opposed  to,  what  is  connoted  by  the 
word  privilege,  could  well  be  imagined.  Whether  regard  is  had 
to  the  etymology  of  the  term,  or  its  use  in  ordinary  parlance,  or 
the  history  of  its  application  to  various  relations  in  other  depart- 
ments of  law,14  it  is  clear  that  the  sole  and  plain  meaning  of  privi- 
lege is  a  favor  conferred  by  a  special  law,  over  and  above  the 
ordinary  law,  upon  a  specific  individual,  or  a  member  of  a  par- 
ticular class,  or  a  holder  of  a  particular  office,  simply  in 
virtue  of  his  being  that  individual,  or  belonging  to  that 
class,  or  holding  that  office,  and  for  no  other  reason.  This 
special  and  peculiar  right  the  privileged  person  or  class  holds  at 
all  times,  and  no  one  other  than  the  person,  or  outside  the  class, 
in  question  has  any  such  right  at  any  time ;  whereas,  in  the  other 
kind  of  case,  the  right  is  utterly  independent  of  personality,  and 
is  not  a  right  in  excess  of  the  ordinary  law.  It  belongs  to  each 
and  every  person,  whenever  the  requisite  conditions  come  into  being. 
In  the  one  case  the  right  exists  in  virtue  of  the  person,  irrespective 
of  the  occasion ;  in  the  other,  it  exists  in  virtue  of  the  occasion, 

"Wright  v.  Woodgate  (1835)  2  C.  M.  &  R.  573,  per  Parke,  B.  ("the 
term  'privileged  occasion'  *  *  *  is  not,  perhaps,  quite  a  correct  expres- 
sion") Coxhead  v.  Richards  (1846)  2  C.  B.  560,  per  Coltman,  J.  (not 
strictly  accurate")  ;  Gilpin  v.  Fowler  (1854)  9  Ex.  615,  per  Erie,  J.  ("instead 
of  the  expression  'privileged  occasion.'  it  would  be  more  correct  to  say  that 
the  communication  was  made  on  an  occasion  which  rebutted  the  presump- 
tion of  malice")  ;  Thomas  v.  Bradbury.  Agnew  &  Co.  [1906]  2  K.  B.  627 
(referring  to  "the  etymological  inexactitude  of  the  word  'privilege'  as  con- 
noting a  right  common  to  the  public  at  large")  ;  Bottomley  v.  Brougham 
[1908]  1  K.  B.  584,  per  Channel,  J.  ("1  do  not  think  that  it  is  a  very 
accurate  expression,  and  I  am  sure  that  calling  it  a  'privilege'  is  sometimes 
misleading.  Privilege  means,  in  the  ordinary  way,  a  private  right.  Now 
there  is  no  private  right  of  a  judge,  or  a  witness,  or  an  advocate  to  be 
malicious"). 

"Bower,  Actionable  Defamation,  342  et  seq.  The  text  summarizes  his 
argument. 

"Except  in  constitutional  law,  where  the  same  confusion  appears.  In 
this  country  it  is  commonly  used  in  this  connection  synonymously  with 
immunity. 
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irrespective  of  the  person.  The  term  ''immunity,"  on  the  other 
hand,  which  has  frequently  been  used  by  judges  as  an  alternative 
or  synonymous  term  for  ''privilege,"15  meets  every  requirement  of 
scientific  terminology,  and  tends  to  disabuse  the  public  mind  of  an 
inveterate,  and  perhaps  inevitable,  prejudice  against  a  doctrine 
which  seems  to  imply  that  the  law  favors  malicious  defamation. 
Absolute  privilege  has  been  conceded  on  obvious  grounds  of 
public  policy  to  insure  freedom  of  speech  where  it  is  essential  that 
freedom  of  speech  should  exist.10  It  is  essential  to  the  ends  of 
justice  that  all  persons  participating  in  judicial  proceedings  (to 
take  a  typical  class  for  illustration)  should  enjoy  freedom  of  speech 
in  the  discharge  of  their  public  duties  or  in  pursuing  their  rights, 
without  fear  of  consequences.  The  purpose  of  the  law  is,  not  to 
protect  malice  and  malevolence,  but  to  guard  persons  acting 
honestly  in  the  discharge  of  a  public  function,  or  in  the  defense 
of  their  rights,  from  being  harassed  by  actions  imputing  to  them 
dishonesty  and  malice.17  Freedom  from  vexatious  litigation  for 
honest  participants  is  so  important  that  the  law  will  not  take  the 
risk  of  subjecting  them  to  such  danger  in  order  that  a  malicious 
participant  may  be  mulcted  in  damages.18  The  true  doctrine  of 
absolute  immunity  is  that,  in  the  public  interest,  it  is  not  desirable 
to  inquire  whether  utterances  on  certain  occasions  are  malicious  or 
not.  It  is  not  that  there  is  any  privilege  to  be  malicious,  but  that, 
so  far  as  it  is  a  privilege  of  the  individual,  the  privilege  is  to  be 
exempt  from  all  inquiry  as  to  malice ;  the  reason  being  that  it  is 
desirable  that  persons  who  occupy  certain  positions,  as  judges, 
jurors,  advocates,  or  litigants,  should  be  perfectly  free  and  inde- 
pendent, and  that,  to  secure  their  independence,  their  utterances 
should  not  be  brought  before  civil  tribunals  for  inquiry  on  the 
mere  allegation  that  they  are  malicious.19  The  rule  exists,  not 
because  the  malicious  conduct  of  such  persons  ought  not  to  be 
actionable,  but  because,  if  their  conduct  were  actionable,  actions 

"Spalding  v.  Vilas  (1896)  161  U.  S.  483;  Hemmens  v.  Nelson  (1893) 
138  N.  Y.  517;  De  Arnaud  v.  Ainsworth  (1904)  24  App.  D.  C.  167; 
Kemper  v.  Fort  (1907)  219  Pa.  St.  85;  Ramsey  v.  Cheek  (1891)  109  N.  C. 
270;  Royal  Aquarium  v.  Parkinson  [1892]  1  Q.  B.  431;  Dawkinj  v.  Rokeby 
(1873)  L.  R.  8  Q.  B.  255,  per  Kelly,  C.  B. ;  Wason  v.  Walter  (1868)  L.  R. 
4  Q.  B.  73,  per  Cockburn,  C.  J.;  Toogood  v.  Spyring  (1834)  1  C.  M.  &  R. 
181,  per  Parke,  B. ;  Dawkins  v.  Paulet  (1869)  L.  R.  5  Q.  B.  94;  Thomas  v. 
Bradbury,  Agnew  &  Co.    [1906]   2  K.  B.  627. 

"Bottomley  v.   Brougham    [1908]    1  K.  B.   584,  per  Channell,  J. 

"Williamson   v.   Umphray    (1890)    17    R.   905. 

18Buschbaum  v.  Heriot    (1909  Ga.)   63   S.  E.  Rep.  645. 

"Bottomley  v.   Brougham   [1908]    1   K.   B.  584. 
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would  be  brought  against  them  in  cases  in  which  they  had  not 
spoken  falsely  and  maliciously ;  it  is  not  a  desire  to  prevent  actions 
from  being  brought  in  cases  where  they  ought  to  be  maintained, 
but  the  fear  that  if  the  rule  were  otherwise,  numerous  actions  would 
be  brought  against  persons  who  were  acting  honestly  in  the  dis- 
charge of  a  duty.20  It  may  be  urged,  of  course,  that  a  false  state- 
ment, known  to  be  untrue,  and  dictated  by  malice,  should  always 
be  the  subject  of  a  civil  remedy.  But  this  bald  method  of  stating 
the  question  assumes  both  the  untruth  and  the  malice.  If  by  any 
process  of  demonstration,  free  from  the  defects  of  human  judg- 
ment, the  untruth  and  malice  could  be  set  above  and  beyond  all 
question  or  doubt,  there  might  be  ground  for  contending  that  the 
law  should  give  damages  to  an  injured  person.  But  this  is  not  the 
state  of  things  under  which  this  question  of  law  has  to  be  deter- 
mined. Whether  statements  were  in  fact  untrue,  and  whether 
they  were  dictated  by  malice,  are,  and  always  will  be,  open  ques- 
tions, upon  which  opinions  may  differ,  and  which  can  only  be  re- 
solved by  the  exercise  of  human  judgment.  And  the  real  question 
is  whether  it  is  proper  on  grounds  of  public  policy  to  remit  such 
questions  to  the  judgment  of  a  jury.  The  reasons  against  doing 
so  are  simple  and  obvious.  A  participant  in  judicial  proceedings 
may  be  utterly  free  from  malice,  and  yet  in  the  eyes  of  a  jury  be 
open  to  that  imputation ;  or  he  may  be  cleared  by  the  jury  of  the  im- 
putation, and  may  yet  have  to  encounter  the  expense  and  distress 
of  a  harassing  litigation.  With  such  possibilities  hanging  over  his 
head,  he  cannot  be  expected  to  speak  with  that  free  and  open  mind 
which  the  administration  of  justice  demands.21 

Moreover,  underlying  this  whole  doctrine  of  absolute  im- 
munity is  the  conception  of  an  alternative  remedy.  Although  the 
law,  for  reasons  of  public  policy,  denies  an  action  for  defamation, 
the  occasions  to  which  immunity  applies  almost  always  afford  other 
remedies,  which  minimize,  if  indeed  they  do  not  always  afford 
adequate  relief  for,  the  damage  which  a  person  defamed  may  have 
sustained.  Of  course  these  remedies  are  not  uniformly  available 
in  all  cases ;  in  some  instances  they  are  almost  entirely  lacking ;  but 
it  is  hardly  possible  to  conceive  of  a  case  in  which  there  is  no  re- 
course of  any  kind  against  abuse.  In  the  case  of  judicial  proceed- 
ings, in  which  the  rule  of  immunity  has  the  widest  scope,  the  under- 

20Munster  v.  Lamb  (1883)  11  Q.  B.  D.  588.  per  Fry,  L.  J.;  Moore  v. 
Mfgrs.  Nat.  Bank  (1890)  123  N.  Y.  420;  Rice  v.  Coolidge  (1876)  121 
Mass.  393;  McLaughlin  v.  Charles   (1891)  60  Hun.   (N.  Y.)   239. 

^Dawkins  v.  Rokeby  (1875)   L.  R.  7  H.  L.  744.  per  Lord  Penzance. 
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lying-  idea  is  that  there  is  a  tribunal  whose  proceedings  are  governed 
by  formal  methods  specially  designed  for  the  orderly  and  efficient 
performance  of  the  functions  of  those  who  participate  in  them;  a 
tribunal  presided  over  by  a  judge  or  judicial  officer,  specially 
equipped  for  his  duties  by  character,  learning  and  experience,  who 
has  the  power,  and,  presumably,  the  will,  to  regulate  and  discipline 
all  those  who  participate  or  appear  before  him.  Judicial  procedure 
implies  notice  to  persons  in  interest,  with  the  right  to  appear  in 
person  and  by  witnesses  in  answer  to  any  charges  that  may  be 
made,  and  the  right  to  a  formal  judgment  by  an  impartial  court 
and  jury.  If  a  judge  forgets  his  duty  and  demeans  his  high  office 
he  may  be  impeached  and  removed.  Jurors,  witnesses,  counsel 
and  parties  litigant  who  overstep  the  bounds  of  decorum  may  be 
reprimanded,  fined  or  punished  by  imprisonment,  and  the  defama- 
tory utterance  may  be  expunged  from  the  record.  It  is  true  that 
punishment  for  contempt  is  in  theory  punishment  for  an  indignity 
offered  to  the  court,  rather  than  reparation  to  the  aggrieved  person 
for  the  injury  sustained  by  him.  But  it  is  a  matter  of  common 
observation  that  in  the  proper  exercise  of  his  powers  by  a  judge, 
the  malicious  abuse  of  their  functions  by  parties,  witnesses  or  coun- 
sel harms  them  rather  than  the  object  of  their  malice.  Offending 
counsel  may  be  disbarred,  and,  like  judges,  suspended  from  the 
exercise  of  their  office.  Parties  and  witnesses  may  be  prosecuted 
for  perjury  for  malicious  defamation  under  oath  which  is  germane 
to  the  inquiry.  Finally,  for  a  criminal  charge,  instituted  mali- 
ciously and  without  probable  cause,  an  action  for  malicious  prose- 
cution, malicious  arrest,  or  malicious  suing  out  of  a  search  warrant 
will  lie.  And  in  some  jurisdictions  an  action  lies  for  the  malicious 
prosecution,  without  probable  cause,  of  a  civil  action.  In  the  case 
of  defamation  in  legislative  proceedings,  the  theory  is  substan- 
tially similar  to  that  in  judicial  proceedings.  An  offending  mem- 
ber is  subject  to  discipline  or  punishment,  or  an  apology  may  be 
enforced,  and  defamatory  matter  may  be  expunged  from  the  record. 
While  no  such  alternative  remedies  are  available  in  the  case  of 
communications  between  executive  officers  concerning'  acts  of 
state,  the  necessity  of  secrecy,  upon  which  this  immunity  is  based, 
indicates  the  very  narrow  range  of  probable  disclosure  and  the  con- 
sequent improbability  of  harm. 

The  common  law  doctrine  has  been  little  disturbed  by  statutory 
enactment.  Although  the  common  law  doctrine  of  absolute  privi- 
lege is  recognized,  with  slight  variation  in  details,  in  all  the  States, 
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this  familiar  term  is  not  once  mentioned  in  any  of  the  statutes.  It 
is  always  clear,  however,  whether  absolute  or  qualified  privilege  is 
referred  to  by  the  absence  or  presence  in  the  statute  of  reference 
to  the  term  malice.  In  New  York,  Minnesota,  California,  North 
Dakota,  South  Dakota,  Arizona  and  Utah  the  statutory  definition 
of  privileged  communications  or  publications22  defines  a  condi- 
tionally privileged  publication  only.23  In  Texas  the  code  provision 
is  specific  that  "no  statement  made  in  the  course  of  a  legislative 
or  judicial  proceeding,  whether  true  or  false,  although  made  with 
intent  to  injure  and  from  malicious  purposes,"  comes  within  the 
definition  of  libel.24  The  codes  of  Georgia,  California,  North 
Dakota,  South  Dakota  and  Oklahoma  purport  to  give  a  list  of 
privileged  publications.  The  Georgia  code  has  been  construed  to 
deal  only  with  qualified  privilege,  leaving  the  common  law  doctrine 
of  absolute  privilege  unimpaired.  Comments  of  counsel,  by  reason 
of  their  inclusion  in  the  code  provisions,  are  therefore  only  condi- 
tionally privileged.25  In  California  it  has  been  decided  that  the 
paragraph  specifying  a  publication  "in  any  legislative  or  judicial 

^The  unscientific  and  misleading  term  "communication"  is  almost  inva- 
riably used  in  the  statutory  law. 

23New  York  Penal  Code,  §253;  Minnesota  Penal  Code,  sec.  6174;  Cali- 
fornia Penal  Code,  sec.  47;  North  Dakota  Penal  Code,  sec.  6519;  South 
Dakota  Penal  Code,  sec.  6519;  Arizona  Penal  Code,  sec.  412;  Utah  Penal 
Code,  sec.  4497.  The  definition  in  the  New  York  statute  is  substantially 
characteristic  of  them  all :  "A  communication  made  to  a  person  entitled  to, 
or  interested  in,  the  communication,  by  one  who  is  also  interested  or 
entitled  to  make  it,  or  who  stood  in  such  a  relation  to  the  former  as  to 
afford  a  reasonable  ground  for  supposing  his  motive  innocent,  is  presumed 
not  to  be  malicious,  and  is  called  a  privileged  communication." 

24Texas  Penal  Code,  Art.  641. 

2S"Our  Code,  in  section  2980,  enumerates  various  instances  of  condi- 
tional privilege,  but  deals  not  at  all  with  unconditional  or  absolute  privi- 
lege. This  is  shown  clearly  by  the  next  section,  which  declares  that  'in 
every  case  of  privileged  communications,  if  the  privilege  is  used  merely  as 
a  cloak  for  venting  private  malice,  and  not  bona  fide  in  promotion  of  the 
object  for  which  the  privilege  is  granted,  the  party  defamed  has  a  right  of 
action.'  The  characteristic  feature  of  absolute,  as  distinguished  from  con- 
ditional, privilege  is,  that  in  the  former  the  question  of  malice  is  not  open; 
all  inquiry  into  good  faith  is  closed.  And  in  testing  pleadings,  the  marks 
of  absolute  privilege  are  relevancy  and  materiality.  Where  these  are  want- 
ing there  is  no  privilege,  or  only  conditional  privilege  at  most.  The  Code 
does  not  mention  pleading  as  a  class  or  instance  of  privilege,  and  unless  it 
had  done  so,  we  cannot  suppose  that  it  meant  to  change  the  prior  law 
concerning  it.  The  terms  'every  case,'  in  the  section  we  have  quoted,  are 
to  be  construed,  every  case  of  conditional  privilege,  that  is,  such  privilege 
as  the  preceding  section  deals  with."  Wilson  v.  Sullivan  (1888)  81  Ga. 
238.  See,  also,  Lester  v.  Thurmond  (1874)  5*  Ga.  118;  Francis  v.  Wood 
(1885)  75  Ga.  648;  Atlanta  News  Pub.  Co.  v.  Medlock,  123  Ga.  714;  Hen- 
drix  v.  Daughtry   (1907)  3  Ga.  App.  481. 
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proceeding,  or  in  any  other  official  proceeding  authorized  by  law," 
refers  to  absolute  privilege.20  The  presence  or  absence  of  the 
words  "without  malice"  in  this  statute  clearly  indicates  which  para- 
graphs relate  to  absolute  and  which  to  qualified  privilege.  In 
Louisiana,  where  the  decisions  upon  the  subject  of  defamation 
have  been  confused  and  conflicting,  it  has  been  held  in  a  recent 
case  that  the  English  law  of  absolute  protection  does  not  prevail, 
and  that  the  foundation  and  measure  of  liability  for  defamatory 
publications  in  judicial  proceedings  (so  far  at  least  as  parties  are 
concerned)  are  found  in  the  general  prohibition  against  doing  harm 
to  others.27  Special  provision  is  also  made  in  that  State  with 
respect  to  defamatory  statements  by  counsel.28  In  England  statu- 
tory enactments  with  reference  to  the  subject  have  been  scarcely 
more  important  or  successful.  In  1840  the  decision  in  the  famous 
case  of  Stockdale  v.  Hansard-9  was  overcome  by  conferring  abso- 
lute immunity  for  any  report,  paper,  votes  or  proceedings  of  either 
House  of  Parliament,  published  by  order  or  under  the  authority  of 
such  House,  or  any  correct  and  complete  copy  thereof  by  whom- 
soever published.30  By  a  section  of  the  Law  of  Libel  Amendment 
Act  of  1888  it  was  provided  that  "a  fair  and  accurate  report  in  any 
newspaper  of  proceedings  publicly  heard  before  any  court  exer- 
cising judicial  authority  shall,  if  published  contemporaneously  with 
such  proceedings,  be  privileged."31  Whether  this  provision  con- 
fers absolute  immunity  is  an  open  question,  upon  which  there  is  a 

^Hollis  v.  Meux  (1886)  69  Cal.  625  (specifications  by  an  attorney  in 
opposition  to  insolvent's  discharge,  alleging  fraud).  Followed  in  Ball  v. 
Rawles  (1892)  93  Cal.  222,  and  in  Duncan  v.  Atchinson,  T.  &  S.  F.  R.  Co. 
(1896)  72  Fed.  Rep.  808.  The  case  of  Hollis  v.  Meux,  supra,  is  hopelessly 
confused  in  its  terminology,  but  the  actual  decision  is  clear  in  its  exclusion 
of  malice.  The  California  Code  provision  is  copied  in  the  Civil  Codes 
of  North  Dakota  (sec.  2530),  South  Dakota  (sec.  2530),  and  Oklahoma 
(stat.  1893,  ch.  60,  sec.  22). 

^Article  2315  of  the  Louisiana  Code.  The  Louisiana  cases  are  re- 
viewed in  Lescale  v.  Joseph  Schwartz  Co.   (1905)    116  La.  293. 

^Provididing  that  no  client  or  other  person  shall  be  held  responsible 
for  any  defamatory  words  uttered  by  his  attorney.  Voorhees  Rev.  St.,  sec. 
3642.  The  immunity  of  a  witness  in  a  judicial  proceeding  is  not  affected 
by  §  1004  of  the  Mississippi  Code,  which  provides  that  "all  words  which 
from  their  usual  construction  and  common  acceptation  are  considered  as 
insults,  and  lead  to  violence  and  breaches  of  the  peace,  shall  hereafter  be 
actionable."  "Justice  and  the  cause  of  good  government  would  suffer 
were  it  otherwise."  Verner  v.  Verner  (1886)  64  Miss.  321.  The  same 
rule  has  been  announced  in  Virginia,  Chaffin  v.  Lynch  (1887)  83  Va.  106: 
(1888)    84  ib.  884. 

29  (1839)  9  A.  &  E.  1. 

303  &  4  Vict.   c.  9. 

315i   &  52  Vict.,  c.  64,  5,  3. 
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difference  of  opinion.32  It  is  argued  that  in  the  absence  of  any 
restriction  the  privilege  must  be  taken  to  be  absolute ;  otherwise, 
the  Act  is  meaningless,  for  fair  and  accurate  reports  of  judicial 
proceedings,  whether  published  in  a  newspaper  or  not,  were  privi- 
leged at  common  law. 

Judicial  Proceedings. 

Absolute  immunity  attaches  to  defamatory  matter  published  by 
any  judge  or  judicial  officer,  juror,  witness,  party  or  counsel,  in 
the  course  of  and  with  reference  to  any  judicial  proceeding.  The 
immunity  of  some  of  these  participants  in  judicial  proceedings  was 
established  by  judicial  decision  as  early  as  the  sixteenth  century, 
and  in  1772  Lord  Mansfield  announced  the  comprehensive  rule: 
"Neither  party,  witness,  counsel,  jury,  nor  judge  can  be  put  to  an- 
swer, civilly  or  criminally  for  words  spoken  in  office."33  The  nature 
and  scope  of  the  rule  thus  applied  may  now  be  examined  in  detail. 

The  immunity  of  a  judge,34  or  other  judicial  officer,35  rests  upon 
the  most  obvious  grounds  of  public  policy.  It  is  designed  to 
secure  their  complete  independence.  It  is  essential  in  all  courts 
that  the  judges  who  are  appointed  to  administer  the  law  should  be 
permitted  to  administer  it  under  the  protection  of  the  law,  inde- 
pendently and  freely,  without  favor  and  without  fear  of  conse- 
quences. How  could  a  judge  so  exercise  his  office  if  he  were  in 
daily  fear  of  having  actions  brought  against  him,  and  of  having 
the  mode  in  which  he  administered  justice  submitted  to  the  deter- 
mination of  a  jury?  Under  such  a  rule,  as  Lord  Stair  said,  "no 
man  but  a  beggar  or  a  fool  would  be  a  judge."36      The  true  respon- 

32For  the  argument  in  favor  of  absolute  privilege  see  Bower,  Action- 
able Defamation,  431-433;  contra,  Odgers  on  Libel  and  Slander  (4th  ed.), 
306,  307. 

33R.   v.    Skinner    (1772)    Lofft  55. 

"Scott  v,  Stansfield  (1868)  L.  R.  3  Ex.  220  (judge  of  a  County  Court 
reflecting  upon  a  party  litigant)  ;  Primrose  v.  Waterson,  4  F.  (Sc.)_  783 
(magistrate  reflecting  upon  the  conduct  of  the  father  of  a  minor  on  trial)  ; 
Miller  v.  Hope  (1824)  2  Shaw,  Sc.  App.  Cas.  125  (judge  denouncing  con- 
duct of  counsel)  ;  Childs  v.  Voris  (1897)  6  Ohio  S.  &  C.  PI.  Dec.  75  (words 
used  by  judge  in  assigning  counsel  to  defend  a  prisoner)  ;  Aylesworth  v. 
St.  John  (1881)  25  Hun  (N.  Y.)  156  (communication  added  by  a  justice 
of  the  peace  to  his  return  on  appeal  from  his  decision)  ;  R.  v.  Skinner 
(1772)  Lofft  55  (chairman  of  quarter  sessions  reproving  a  jury)  ;  Ken- 
dillon  v.  Maltby  (1842)  1  Car.  &  M.  402  (magistrate  reflecting  on  a  con- 
stable's credibility);  Law  v.  Llewellyn  [1906]  1  K.  B.  487  (chairman  of 
justices   characterizing  a   withdrawn  prosecution  as   attempted  blackmail). 

3!Thomas  v.  Churton  (1862)  2  B.  &  S.  475  (coroner  in  his  address  to 
the  jury  calumniating  a  witness)  ;  Jekyll  v.  Moore  (1806)  6  Esp.  63  (mem- 
ber of  a  court  martial  reflecting  on  the  conduct  of  the  prosecutor). 

36Miller  v.  Hope,  supra. 


ABSOLUTE  IMMUNITY  IN  DEFAMATION.        475 

sibility  of  all  judges  depends  upon  the  constitutional  checks  which 
are  provided  against  the  abuse  of  judicial  powers.  It  would  seem, 
indeed,  that  the  immunity  of  judges  for  defamatory  words  follows 
necessarily  from  their  undoubted  freedom  from  civil  action  for  their 
judicial  acts.37  And  the  only  difference  between  superior  and  in- 
ferior judges  consists  in  the  extent  of  their  respective  jurisdic- 
tions.38 

Jurors  are  judicial  officers,  and  their  immunity  rests  upon  the 
same  grounds  of  public  policy.  They  participate  in  judicial  pro- 
ceedings as  a  public  duty,  in  obedience  to  the  requirement  of  law. 
Within  the  limits  of  their  functions  they  possess  powers  which  re- 
quire the  exercise  of  deliberation  and  judgment,  and  while  so  act- 
ing they  are  entitled  to  absolute  immunity.39 

"Miller  v.  Hope  (1824)  2  Shaw  Sc.  App.  Cas.  125:  "I  can  discover  no 
ground  for  the  distinction  endeavored  to  be  drawn  between  language  used  by 
a  judge  upon  the  bench  and  any  other  judicial  act."  Anderson  v.  Gorrie 
[1895]  1  Q.  B.  668,  per  Esher,  M.  R. :  "To  my  mind  there  is  no  doubt 
that  the  proposition  is  true  to  its  fullest  extent,  and  that  no  action  lies 
for  acts  done  or  words  spoken  by  a  judge  in  the  exercise  of  his  judicial 
office."  The  same  inference  may  be  drawn  from  Scott  v.  Stansfield 
(1868)    L.   R.  3  Ex.  220. 

For  the  exemption  from  liability  for  judicial  acts  see,  generally,  Yates 
v.  Lansing  (1810)  5  Johns.  (N.  Y.)  282;  Bradley  v.  Fisher  (1871)  13 
Wall.  (U.  S.)  335;  Pratt  v.  Gardner  (1848)  2  Cush.  (Mass.)  63;  Ander- 
son v.  Gorrie  ri895l  1  Q.  B.  668;  Fray  v.  Blackburn  (1863)  3  B.  &  S. 
576;  Taaffe  v.  Downes  (1815)  3  Moo.  P.  C.  36,  n. ;  Floyd  v.  Barker  (1607) 
12  Rep.  23. 

^Anderson  v.  Gorrie  r/i895l  1  Q.  B.  668;  Pratt  v.  Gardner  (1848) 
2  Cush.  (Mass.)  63;  Cottam  v.  Oregon  City  (1899)  98  Fed.  570.  The 
distinction  between  the  position  of  a  superior  and  a  subordinate  judge 
advanced  by  Lord  Wynford  in  Allardice  v.  Robertson  ('1830)  1  Dow 
(N.  S.)  495,  has  been  repudiated  both  in  England  and  in  Scotland.  Law 
r.  Llewellyn  [1906]  1  K.  B.  487;  Williamson  v.  Umphray  (1890)  17  R.  905; 
Primrose  v.  Waterson  (1902)  4  F.  783.  "For  my  own  part,  I  can  see  no 
reason  why  a  subordinate  judge  should  not  have  the  same  measure  of  protec- 
tion as  that  which  is  accorded  to  the  Supreme  Courts.  The  true  responsi- 
bility of  all  judges  depends  upon  the  constitutional  checks  which  are  provided 
against  the  abuse  of  their  office,  and  it  is  certainly  true  that  these  checks 
are  more  simple  and  more  easily  applied  the  lower  you  descend  in  the 
scale  of  judicature."     Primrose  v.   Waterson,   supra. 

^Dunham  v.  Powers  (1869)  42  Vt.  1  (where  a  juror  in  the  consultation 
room  asserted  that  the  plaintiff  in  the  case  under  consideration  was  a  liar 
and  had  defrauded  an  insurance  company).  See,  also,  the  general  statement 
inHoosac  Tunnel  Dock  &  Elevator  Co.  v.  O'Brien  (1884)  137  Mass.  424; 
O'Donaghue  v.  McGovern  (1840)  23  Wend.  (N.  Y.)  26;  Clemmons  v. 
Danforth  (1895)  67  Vt.  617 ;  R.  v.  Skinner  (1772)  Lofft  55.  Of  course  the 
rule  applies  to  grand  and  petit  jurors  alike.  But  a  grand  jury  has  no  power 
to  present  to  the  court  otherwise  than  by  indictment;  hence  a  report  charg- 
ing an  officer  with  malfeasance  is  not  absolutely  protected.  Rector  v. 
Smith   (i860)    11  la.  302. 

As  in  the  case  of  judges,  the  exemption  from  civil  action  extends  to  all 
their  official  acts.  Turpen  v.  Booth  (1880)  56  Cal.  65;  Hunter  v.  Mathis 
(1872)  40  Ind.  356:  Engelke  v.  Chouteau  (1889)  98  Mo.  629;  Sidener  v. 
Russell  (1889)  34  111.  App.  446;  Thornton  v.  Marshall  (1892)  92  Ga.  548; 
Ullman  v.  Abrams   (1873)  9  Bush   (Kv.)   738. 


470  COLUMBIA  LAW  REVIEW. 

The  necessity  of  enforcing  the  attendance  of  witnesses,  and  of 
securing  from  them  a  full  disclosure  of  facts,  involves  as  one  of 
the  fundamental  requirements  of  the  administration  of  justice 
that  they  should  be  free  from  actions  for  defamation  in  respect  to 
the  evidence  which  they  give.40  Their  function  differs  from  that 
of  judicial  officers ;  they  exercise  no  discretion  or  judgment.  But 
they  perform  a  service  of  the  highest  value  in  the  full  and  fearless 
disclosure  of  the  facts  upon  which  a  just  judgment  is  based ;  and 
every  consideration  of  public  policy  requires  that  they  should  be 
as  fearless  in  testifying  as  judge  and  jury  are  independent  in 
weighing  their  testimony.  It  is  immaterial  that  testimony  is  given 
voluntarily.41       The  object  of  process  is  merely  to  secure  attend- 

40Hunckel  v.  Voneiff  (1888)  69  Md.  179;  Calkins  v.  Sumner  (i860)  13 
Wis.  215;  Sheppard  v.  Bryant  (1906)  191  Mass.  591;  Laing  v.  Mitten 
(1904)  185  Mass.  233;  Niven  v.  Boland  (1900)  177  Mass.  11;  Wright  v. 
Lothrop  (1889)  149  Mass.  395;  Cooper  v.  Phipps  (1893)  24  Ore.  357; 
Hutchinson  v.  Lewis  (1881)  75  Ind.  55;  Baldwin  v.  Hutchinson  (1893) 
8  Ind.  App.  454;  Crecilius  v.  Bierman  (1894)  59  Mo.  App.  513;  Lamberson 
v.  Long  (1896)  66  Mo.  App.  253;  Steinecke  v.  Marx  (1881)  10  Mo.  App. 
580;  McLaughlin  v.  Charles  (1891)  60  Hun.  (N.  Y.)  239;  Perkins  v. 
Mitchell  (i860)  31  Barb.  (N.  Y.)  461;  White  v.  Carroll  (1870)  42  N.  Y. 
161,  as  explained  in  Marsh  v.  Ellsworth  (1872)  50  N.  Y.  309;  Newfield  v. 
Copperman  (1877)  42  N.  Y.  Super.  Ct.  302;  Chambliss  v.  Blau  (1899)  127 
Ala.  86;  Sembree  v.  Thompson  (Ky.  1907)  103  S.  W.  374;  Hendrix  v. 
Daughtry  (1907)  3  Ga.  App.  481;  Buschbaum  v.  Heriot  (Ga.  1909)  63  S.  E. 
645;  Barnes  v.  McCrate  (1851)  32  Me.  442;  Smith  v.  Howard  (1869)  28  la. 
51;  Acre  v.  Starkweather  (1898)  118  Mich.  214;  McDavitt  v.  Boyer  (1897) 
169  111.  475;  McNabb  v.  Neal  (1899)  88  111.  App.  571;  Fagan  v.  Fries 
(1889)  30  111.  App.  236;  Coolev  v.  Galyon  (1902)  109  Tenn.  1;  Shadden  v. 
McElwee  (1887)  86  Tenn.  146;  Liles  v.  Gaster  (1885)  42  Ohio  St.  631 ; 
Emerman  v.  Bruder  (1897)  7  Ohio  Dec.  311  ;  Wilson  v.  Whitacre,  4  Ohio  C. 
P.  15;  Terry  v.  Fellows  (1869)  21  La.  Ann.  375 ;  Watson  v.  M'Ewan  [1905] 
A.  C.  480;  Seaman  v.  Netherclift  (1876)  2  C.  P.  D.  53;  Dawkins  v.  Rokeby 
(1875)  L.  R.  7  H.  L.  744;  Gaffin  v.  Donnelly  (1881)  6  Q.  B.  D.  307; 
Kennedy  v.  Hilliard  (i860)  10  Ir.  C.  L.  Rep.  195;  Astley  v.  Younge  (i759) 
2  Burr.  807;  Henderson  v.  Broomhead  (18=^9)  4  H.  &  N.  569:  Revis  v. 
Smith  (1856)  18  C.  B.  126;  Doyle  v.  O'Doherty  (1842)  1  Car.  &  M.  418; 
Barratt  v.  Kearns  [1905]  1  K.  B.  504;  Gompas  v.  White  (1889)  6  Times 
L.  R.  20. 

Some  of  these  cases  involved  testimony  by  parties  in  interest,  as  to 
which  the  considerations  of  public  policy  upon  which  immunity  is  based  are 
those  which  relate  to  parties  rather  than  to  witnesses.  The  above  list,  as 
well  as  those  which  follow,  includes  cases  in  which  the  rule  for  which  they 
are  cited  was  stated  or  recognized  although  it  may  not  have  been  applied 
in  the  actual  decision.  Some  of  the  most  valuable  discussions  of  the  law 
relating  to  immunity,  which  have  been  continually  cited  in  subsequent 
cases  as  authoritative,  were  really  obiter.  The  repetition  of  cases  in  the 
lists  relating  to  various  participants  is  due  to  the  fact  that  a  person  may 
appear  in  different  capacities. 

"Beggs  v.  McCrea  (1901)  62  App.  Div.  (N.  Y.)  39;  Buschbaum  v. 
Heriot  (Ga.  1909)  63  S.  E.  Rep.  645;  Harris  v.  Reams  (i860)  2  Ohio  Dec. 
(Reprint)  281.  See,  also,  Burke  v.  Ryan  (1884)  36  La.  Ann.  951;  Perkins  v. 
Mitchell  (i860)  31  Barb.  (N.  Y.)  461;  Wilson  v.  Whitacre  (1889)  4  Ohio 
C.  C.  15.  The  commonest  cases  of  voluntary  testimony  are  affidavits.  Many 
of  the  cases  cited  above  were  of  this  kind.     Preliminary  proceedings  of  all 


ABSOLUTE  IMMUNITY  IN  DEFAMATION.        477 

ance,  and  a  witness  who  gives  his  testimony  voluntarily  is  perform- 
ing a  public  function  no  less  than  when  he  testifies  upon  compul- 
sion.      Nor  need  the  testimony  necessarily  be  under  oath.42 

The  absolute  immunity  of  parties  litigant43  rests  upon  the  public 
policy  which  deems  it  desirable  that  all  suitors,  whether  malicious 
and  bold,  or  conscientious  and  timid,  should  have  free  access  to 
the  conscience  of  the  State  with  whatever  complaint  they  choose  to 
make.  This  is  necessary  to  a  thorough  and  searching  investiga- 
tion of  the  truth.       Should  the  parties  to  a  cause  be  placed  in  fear 

kinds  afford  another  illustration,  such  as  statements  made  to  counsel  by 
proposed  witnesses,  as  in  Watson  v.  M'Ewan  [1905]  A.  C.  480;  Youmans 
V.  Smith  (1897)  153  N.  Y.  219.  But  a  voluntary  affidavit  made  when  no 
cause  is  pending  is,  of  course,  unprotected.  Maloney  v.  Bartley  (1812)  3 
Camp.  210. 

"Dawkins  v.  Rokeby  (1875)  L.  R.  7  H.  L.  744  (where  the  evidence  was 
not  only  not  under  oath,  but  the  court  of  inquiry  was  without  power  to  ad- 
minister an  oath);  Barratt  V.  Kearns  [1905]  1  K.  B.  504  (where  it  was 
held  that  although  the  tribunal  erred  in  failing  to  take  the  evidence  under 
oath,  that  did  not  affect  the  privilege  of  a  witness)  ;  Wright  v.  Lathrop 
(1889)  149  Mass.  385  (where  it  is  said  that  a  person  may  have  been  treated 
as  a  witness  by  a  legislative  committee  although  he  was  not  sworn). 

"Pleadings:  Johnson  v.  Brown  (1878)  13  W.  Va.  71;  Myers  v.  Hodges 
O907)  53  Fla.  197;  Bartlett  v.  Christhilf  (1888)  69  Md.  219;  Jones  v. 
Brownlee  (1901)  161  Mo.  258;  Harlow  v.  Carroll  (1895)  6  App.  D.  C.  128; 
Wilson  v.  Sullivan  (1888)  81  Ga.  238;  McLaughlin  v.  Cowley  (1879)  127 
Mass.  316;  Gilbert  v.  People  (1845)  1  Denio  (N.  Y.)  41;  Moore  v.  Mfgrs. 
Nat'l  Bank  (1890)  123  N.  Y.  420;  Link  v.  Moore  (1895)  84  Hun.  (N.  V.) 
118;  Dada  v.  Piper  (1886)  41  Hun.  (N.  Y.)  254;  Prescott  v.  Tonsey  (1886) 
53  X.  Y.  Super.  Ct.  56;  King  v.  McKissick  (1903)  120  Fed.  215;  McGehee 
v.  Ins.  Co.  (1902)  112  Fed.  853;  Union  Mutual  Life  Ins.  Co.  v.  Thomas 
(1897)  83  Fed.  803;  Duncan  v.  Atchinson  T.  &  S.  F.  R  Co.  (1896)  72  Fed. 
■808;  Sherwood  v.  Powell  (1895)  61  Minn.  479;  Wilkins  v.  Hvde 
(1895)  142  Ind.  260;  Kemper  v.  Fort  (1907)  219  Pa.  St.  85;  Torrey  v. 
Field  (1838)  10  Vt.  353;  Ash  v.  Zwietusch  (1896)  159  111.  455;  Burdett  v. 
Argile  (1900)  94  111.  App.  171;  Strauss  v.  Myer  (1868)  48  111.  385;  Runge 
v.  Franklin  (1889)  72  Tex.  585;  Abbott  v.  Nat'l  Bank  of  Commerce  (1899) 
20  Wash.  552;  Ball  v.  Rawles  (1892)  93  Cal.  222;  Hollis  v.  Meux  (1886) 
69  Cal.  625;  Wyatt  v.  Buell  (1874)  47  Cal.  624;  Hartung  v.  Shaw  (1902) 
130  Mich.  177;  Lea  v.  White  (1856)  4  Sneed  (Tenn.)  in;  Crockett  v. 
McLanahan  (1902)  109  Tenn.  517;  Bailey  v.  Dodge  (1882)  28  Kan.  72; 
Lanning  v.  Christy  (1876)  30  Oh.  St.  115;  Monroe  v.  Davis  (1904)  118 
Ky.  806;  Gaines  v.  Aetna  Ins.  Co.  (1898)  104  Ky.  695;  Forbes  v.  Johnson 
(1850)  11  B.  Mon.  (Ky.)  48,  51;  Bottomley  v.  Brougham  [1908]  1  K.  B. 
584;  Wellon  v.  Dobinet  (1618)  Cro.  Jac.  432;  Ram  v.  Lamley  (1633) 
Hutt.  113. 

Oral  comments:  Clemmons  v.  Danforth  (1895)  67  Vt.  617;  Nissen  v. 
Cramer  (1889)  104  N.  C.  574;  Hastings  v.  Lusk  (1839)  22  Wend.  (N.  Y.) 
410;  Kean  v.  McLaughlin  (1816)  2  S.  &  R.  (Pa.)  469;  Badgley  v.  Hedges 
(1807)  2  N.  J.  L.  233. 

Affidavits:  Garr  v.  Selden  (1850)  4  N.  Y.  91;  Beggs  v.  McCrea  (1906) 
62  App.  Div.  (N.  Y.)  39;  Warner  v.  Paine  (1848)  2  Sandf.  (N.  Y.)  195; 
Conley  v.  Key  (1895)  98  Ga.  115;  Hart  v.  Baxter  (1881)  47  Mich.  108; 
Hawk  v.  Evans  (1889)  76  la.  593;  Spaids  v.  Barrett  (1870)  57  111.  289; 
Hall  v.  Donnelly  (1894)  56  111.  App.  425;  Hibbard  v.  Ryan  (1892)  46  111. 
APP-  313;  Burke  v.  Ryan  (1884)  36  La.  Ann.  951;  Harris  v.  Reams  (i860) 
2  Oh.  Dec.   (Reprint)   281;  Astley  v.  Younge    (1759)   2  Burr  807. 
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of  suits  for  libel  or  slander  for  reflections  cast  upon  parties  or 
others,  and  their  defense  to  such  suits  depend  either  on  the  truth 
of  what  was  said,  or  their  ability  to  satisfy  a  jury  that  it  was 
not  said  with  malice,  the  trial  of  civil  causes  would  be  far  less  likely 
to  lead  to  correct  results  than  where  such  embarassment  was  not 
felt.  Perfect  freedom  to  say  in  their  pleadings  whatever  the 
parties  choose  to  bring  to  the  consideration  of  the  court  or  jury 
tends  obviously  to  promote  the  intelligent  administration  of  justice. 
The  attainment  of  this  result  is  of  much  greater  importance  than 
the  prevention  of  evils  arising  from  reflections  on  parties  or  others 
in  the  course  of  an  action.  Such  reflections,  if  unfounded,  gener- 
ally produce  no  lasting  injury,  since  their  injustice  will  almost  in- 
variably be  made  apparent  during  the  trial.  Besides,  the  proper 
exercise  of  the  powers  of  the  presiding  judge  will  in  most,  if  not 
all,  cases  prevent  abuse.44  The  immunity  looks,  therefore,  to  the 
free  and  unfettered  administration  of  justice,  though  as  an  inci- 
dental result  it  may  in  some  instances  afford  protection  to  the 
malignant  defamer.  Where  the  statements  are  knowingly  false, 
it  is  better  to  leave  the  party  injured  to  the  redress  which  the 
criminal  courts  afford  than  to  open  the  door  for  the  institution  of 
civil  suits  which  may  be  successfully  used  as  an  efficient  means 
to  obstruct  the  full  and  fearless  pursuit  and  administration  of  jus- 
tice ;45  in  other  words,  the  inconvenience  to  the  individual  must  yield 
to  the  public  good.46 

In  its  application  to  parties  litigant  the  doctrine  of  absolute 
immunity  has  not,  however,  commanded  universal  assent.47  In 
Louisiana,  after  much  conflict  of  opinion,  it  has  finally  been  deter- 
mined  that   allegations   in   pleadings   are   not    privileged    unless 


"Johnson  v.   Brown    (1878)    13  W.  Va.   71;  Wilson  v.   Sullivan   (i£ 
81  Ga.  238. 

"Bartlett  v.   Christhilf    (1888)   69  Md.  219. 

"Kemper  v.   Fort    (1907)    219   Pa.   St.   85. 

"Admitting  the  authority,  but  doubting  the  rationale,  of  the  rule,  Red- 
field,  J.,  in  Torrey  v.  Field  (1838)  10  Vt.  353:  "It  is  said  to  have  been 
adopted  so  that  the  poor,  the  humble,  the  unprotected  and  defenceless, 
might  come  fearlessly  into  the  courts  of  justice,  without  being  intimidated 
by  the  possible  chance  of  being  sued  for  libel  or  slander,  by  one  of  such 
power,  wealth  or  influence  as  to  make  the  contest  too  unequal  to  be 
hazarded.  We  could  well  suppose  a  condition  of  society  of  such  unequal 
relations  of  ranks  and  castes,  as  to  require  some  such  immunity  to  protect 
the  humble  against  the  mighty.  But  I  must  conclude  that  the  rule  in  its 
broadest  extension,  is  more  applicable  elsewhere  than  there.  The  rule 
is,  indeed,  not  a  little  creditable  to  the  character  of  the  courts  of  that 
country,  from  which  we  derive  most  of  our  precedents  in  jurisprudence, 
but  it  does  seem  to  argue  a  state  of  society  never  to  be  too  much  deprecated." 
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founded  on  probable  cause;48  in  other  words,  averments  in  judicial 
proceedings  are  conditionally  privileged.49  In  Scotland,  also,  pub- 
lications by  parties  litigant  are  only  conditionally  protected.50     The 

^Lescale  v.  Joseph  Schwartz  Co.  (1905)  116  La.  293;  (1907)  118  ib. 
718:  "From  the  foregoing  review  the  admission  must  be  made  that  our 
jurisprudence  is  in  an  unsatisfactory  state  on  this  question.  But  the 
general  result  may  fairly  be  said  to  be  that  an  allegation  is  not  privileged 
unless  founded  on  probable  cause.  Dealing  with  the  question  as  if  it 
were  res  nova,  we  have,  in  the  first  place,  the  statute :  'Every  act  what- 
ever of  man  that  causes  damage  to  another  obliges  him  by  whose  fault 
it  happened  to  repair  it.'  And  we  have,  in  the  next  place,  the  jurispru- 
dence of  the  country  from  whose  laws  that  statute  was  borrowed,  inter- 
preting it  as  having  application  to  every  case  where  there  has  been  either 
intentional  fault  or  gross  unintentional  fault.  *  *  *  Why  should  there 
be  responsibility  for  bringing  a  suit  without  probable  cause,  and  yet  none 
for  making  without  probable  cause  an  allegation  in  the  suit?  Will  the  law 
hold  a  litigant  answerable  for  the  mere  vexation  or  trouble  he  may  cause 
his  adversary  by  instituting  a  suit  against  him  without  probable  cause,  and 
yet  privilege  him  to  destroy  utterly  the  reputation  of  the  same  adversary 
without  probable  cause  if  only  he  does  it  by  means  of  relevant  allegations  in 
a  suit?  We  imagine  not,  and  that,  as  much  for  his  allegations  as  for  the 
suit  itself,  the  litigant  ought  to  show  probable  cause,  or  else,  be  answer- 
able for  the  consequences.  *  *  *  It  is  said  that  unless  the  litigant  is 
allowed  the  privilege  of  defamation  he  will  be  hampered  in  the  prosecu- 
tion, or  defense,  of  his  rights.  We  do  not  so  believe.  It  cannot  be  that 
a  litigant  is  hampered  by  being  debarred  from  relying  upon  statements 
for  which  there  is  not.  probable  cause  and  which  he  himself  knows  to 
be  false.  A  litigant  should  speak  the  truth,  the  whole  truth,  and  nothing 
but  the  truth  to  the  court;  and  the  least  that  can  be  required  of  him 
is  that  he  shall  not  speak  that  which  he  not  only  knows  to  be  false,  but 
which  he  cannot  show  to  have  even  the  color  of  truth.  Much  more 
hampered  would  the  litigant  be,  we  imagine,  if  he  were  required  to  swear 
to  his  pleadings  under  penalty  of  going  to  the  penitentiary  for  perjury 
if  he  swore  falsely.  And  yet  this  is  what  he  is  required  to  do  in  many 
States." 

^But  in  the  contemporaneous  case  of  Dunn  v.  Southern  Insurance  Co. 
(1906)  116  La.  431,  the  scope  of  the  foregoing  opinion  seems  to  be  con- 
siderably limited.  "Article  2315  of  the  Civil  Code  is  invoked  by  the 
plaintiff.  While  the  importance  of  observing  its  spirit  cannot  be  over- 
estimated, none  the  less,  in  the  nature  of  things,  averments  in  judicial 
proceedings  that  are  pertinent  to  the  issue,  made  without  malice,  are 
protected.  The  article  cited  is  intended  to  protect  personal  rights,  while 
the  rule  in  question  is  intended  to  protect  the  interest  of  the  public." 

The  term  probable  cause  was  frequently  used  in  the  earlier  cases  of 
defamation  both  in  England  and  in  this  country,  but  is  now  seldom  met 
with.  It  is  still  used  in  Tennessee,  however,  where  it  has  been  thus 
defined:  "The  pertinency  of  the  matter  to  the  occasion  is  that  which  is 
meant  by  probable  cause;  and  probable  cause  is,  in  this  class  of  abso- 
lutely privileged  publications,  what  bona  fides  is  to  the  class  of  condi- 
tionally privileged  communications,  which  we  have  seen  are  protected 
unless  there  is  malice  in  fact."  Lea  v.  White  (1856)  4  Sneed  (Tenn.) 
in. 

50Williamson  v.  Umphray  (1890)  17  R.  905;  Primrose  v.  Waterson  (1902) 
4  F.  783.  "It  is  no  doubt  the  privilege  of  every  member  of  the  community 
to  submit  his  claims,  or  supposed  claims,  to  judicial  decision,  and  to  support 
them  by  all  available  allegation  and  argument,  and  if  he  fail  he  will 
be  subject  to  no  greater  penalty  than  the  ordinary  poena  temera  litigantium. 
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rule  is  based  not  merely  upon  a  distinction  between  the  privilege  of 
a  litigant  and  his  counsel,  but  also  on  the  view  that  public  policy 
does  not  require  the  same  absolute  freedom  of  speech  in  the  case 
of  one  who  comes  into  court  merely  to  advance  his  own  private 
interest  as  in  the  case  of  those  who,  to  a  greater  or  less  extent, 
discharge  a  public  function. 

The  rule  of  immunity  applies  with  particular  force  to  complaints 
in  criminal  actions.51  A  distinction  is  to  be  observed,  however, 
between  a  formal  presentation  of  facts  constituting  the  basis  of  a 
criminal  prosecution,  and  the  informal  communication  of  rumors 
or  suspicions.  The  latter  are  only  conditionally  protected.52  Im- 
munity in  criminal  cases  is  also  enforced  by  the  rule  of  evidence 
that  information  concerning  the  commission  of  a  crime  is  a  privi- 

But  he  does  not  come  into  court  in  the  discharge  of  any  public  function, 
or  for  any  other  purpose  than  to  advance  his  own  private  interests.  He 
is  entitled  to  a  certain  freedom  of  speech,  and  may  with  impunity  say 
many  things  which  may  be  painful  and  injurious  to  his  opponents  or  to 
third  parties.  But  if  he  descends  to  false  statements,  known  to  himself 
to  be  false,  and  makes  these,  not  for  the  legitimate  purpose  of  maintain- 
ing; his  suit,  but  for  the  gratification  of  his  own  spite  and  malice,  I  am 
quite  unable  to  see  how  any  useful  end  of  public  policy  can  be  promoted 
by  a  rule  protecting  him  from  an  action  for  defamation.  On  the  contrary, 
such  a  rule  would  in  my  opinion,  operate  against  sound  public  policy 
by  encouraging  evil  minded  persons  to  raise  or  defend  actions  in  which 
they  are  hopelessly  wrong  on  the  merits,  for  the  mere  purpose  of  grati- 
fying their  own  malice  without  fear  of  consequences.  In  accordance  with 
this  view  of  public  policy  and  expediency,  there  is  a  series  of  cases  decided 
in  this  court  where  for  false  statements,  known  to  the  litigant  to  be  false, 
and  maliciously  made,  the  litigant  has  been  made  answerable  in  an  action 
of  defamation,  while  his  counsel,  who  repeated  and  relied  on  these  state- 
ments in  maintaining  his  client's  cause,  has  not  been  sought  to  be  made 
liable.  *  *  *  [The  rule  stated  in  Munster  v.  Lamb  as  being  applicable 
to  parties  as  well  as  counsel]  is  inconsistent  with  the  law  and  settled 
practice  of  this  country,  and  with  the  considerations  of  public  policy  on 
which  the  whole  of  this  branch  of  law  in  both  countries  is  professedly 
founded."     Williamson  v.  Umphray,  supra,  per  Lnglis,  Lord  President. 

:,1Francis  v.  Wood  (1885)  75  Ga.  648;  Laing  v.  Mitten  (1904)  185 
Mass.  233;  Morrow  v.  Wheeler  &  Wilson  Mfg.  Co.  (1896)  165  Mass.  349; 
Graham  v.  Cass  Circuit  Judge  (1896)  108  Mich.  425;  Saunders  v.  Rollin- 
son  (1848)  2  Strobh.  ( S.  C.)  447;  Vogel  v.  Gruaz  (1884)  no  U.  S.  3"- 
"The  foundation  of  this  principle  is  the  necessity  of  preserving  the  due 
administration  of  public  justice.  Few  would  be  found  to  accuse  if  the 
institution  of  an  unsuccessful  prosecution  subjected  the  prosecutor  to  an 
action  for  words  spoken  or  written."  Hartsock  v.  Reddick  (1842)  6 
Blackf.  (Ind.)  255.  "The  right  of  the  private  citizen  who  assists  in 
putting  in  motion  the  course  of  justice,  and  the  right  of  the  officers  con- 
cerned in  the  administration  of  justice,  stand  upon  the  same  ground." 
In  re  Quarles  (1894)  158  U.  S.  532.  The  same  rule  applies,  of  course, 
to  an  affidavit  for  a  search  warrant  (Vausse  v.  Lee  (1833)  1  Hill  (S.  C.) 
197:  Bailey  v.  Dodge  (1882)  28  Kan.  72;  Warder  v.  Whalen  (1890)  8 
Pa.  Co.  Ct.  660),  or  for  a  distress  warrant  (Bailey  v.  Dean  (1848)  5 
Barb.    (N.  Y.)    297). 

""Miller  v.  Nuckolls  (1905)  76  Ark.  485.  See,  also,  Reid  v.  McLendon 
(1875)    44  Ga.    156. 
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leged  communication.53  In  a  single  case  in  Tennessee  it  was  held 
that  "a  distinction  should  be  taken  between  statements  made  in  the 
course  of  judicial  proceedings  relative  to  the  parties  thereto  and 
those  which  relate  to  strangers  to  the  record ;  and  that  the  protec- 
tion of  private  character,  as  well  as  the  peace  of  society,  require 
that  imputations  against  persons  having  no  connection  with  the 
judicial  proceeding  should,  even  when  properly  relating  to  such 
proceeding,  be  considered  as  falling  within  the  class  of  condition- 
ally privileged  publications."54  But  this  case  has  not  been  fol- 
lowed in  Tennessee,55  and  it  is  the  accepted  doctrine  elsewhere  that 
pertinent  allegations  or  utterances  in  judicial  proceedings,  whether 
relating  to  parties  to  the  suit  or  to  strangers  are  absolutely  pro- 
tected.56 The  distinction  suggested  could  not  be  made  without 
disregarding  the  public  policy  upon  which  the  general  rule  de- 
pends. The  majority  of  witnesses  are  not  parties  to  the  cause  in 
which  they  testify,  and  facts  in  relation  to  other  strangers  to  the 
litigation  often  become  the  subject  of  necessary  inquiry.  In  fact, 
there  are  so  many  cases  in  which  the  rights  and  characters  of  per- 
sons who  are  not  parties  to  a  suit  become  collaterally  the  subject 
of  inquiry,  and  the  right  to  make  such  inquiry  so  unquestionable, 
that  no  good  reason  can  be  given  for  making  the  exception  so  long 
as  the  general  rule  itself  is  maintained.  It  is  also  to  be  observed, 
in  connection  with  the  immunity  of  litigants,  that,  inasmuch  as  its 
object  is  to  promote  free  access  to  the  courts,  the  fact  that  a 
pleading  is  deficient  in  form  or  in  substance  does  not  deprive  it  of 
immunity.  If  the  court  has  jurisdiction  of  the  subject  matter  and 
of  the  parties,  it  is  immaterial,  so  far  as  immunity  is  concerned, 
that  the  complaint  fails  to  state  a  cause  of  action.57 

53Worthington  v.  Scribner  (1872)  109  Mass.  487;  Vogel  v.  Gruaz  (1884) 
no  U.  S.  311;  In  re  Quarles  (1895)  158  U.  S.  532.  This  rule  of  evidence 
will  be  discussed  in  another  part  of  this  article  in  connection  with  ex- 
ecutive  proceedings. 

"Ruohs  v.  Backer   (1871)   6  Heisk.    (Tenn.)   395. 

MCooley  v.   Galyon    (1902)    109  Tenn.    1. 

MJones  z:  Brownlee  (1901)  161  Mo.  258;  Johnson  v.  Brown  (1878) 
13  W.  Va.  71;  Lauder  v.  Jones  (1904)  13  N.  D.  525,  554;  Cooper  v. 
Phipps  (1893)  24  Ore.  357,  22  L.  R.  A.  836;  Blakeslee  v.  Carroll  (1894) 
64  Conn,  223;  Hutchinson  v.  Lewis  C1881)  75  Ind.  55;  Shinglemeyer  v. 
Wright  (1900)  124  Mich.  230.  50  L.  R.  A.  129.  See,  also,  Henderson  v. 
Broomhead  (1859)  4  H.  &  N.  569,  and  Link  v.  Moore  (1895)  84  Hun 
(N.  Y.)   118. 

"Wilson  v.  Sullivan  (1888)  81  Ga.  238;  Dada  v.  Piper  (1886)  41  Hun. 
(N.  Y.)  254;  Garr  v.  Selden  (1850)  4  N.  Y.  91;  Jones  v.  Brownlee  (1901) 
161  Mo.  258. 
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The  immunity  of  counsel,58  or  any  other  person  lawfully  exercis- 
ing the  functions  of  advocacy,59  rests  in  general  on  the  same  basis 
as  that  of  the  litigant  whom  he  represents.00  Having  regard  to 
the  exercise  of  his  functions  as  an  officer  of  the  court,  he  is  more 
in  need  of  protection  than  his  client.  To  subject  him  to  actions  for 
defamation  would  fetter  and  restrain  him  in  the  fearless  discharge 
of  the  duty  which  he  owes  to  his  client,  and  which  the  successful 
administration  of  justice  demands.  Courts  of  justice  necessarily 
partake  of  human  infirmities  in  relying  upon  the  testimony  of  fal- 
lible witnesses.  To  test  the  credibility  of  witnesses,  rules  of  pro- 
cedure have  been  formulated  for  the  purpose  of  discovering  whether 
they  have  told  the  truth,  or  whether  from  defects  of  memory,  or 
from  imperfect  observation,  or  from  a  settled  design  to  suppress 
or  pervert  the  truth,  they  have  withheld,  or  made  false  statements 
of,  material  facts.  In  carrying  these  rules  into  effect,  the  aid  of 
counsel  is  relied  upon ;  and  to  make  such  aid  effective  great  latitude 
must  necessarily  be  allowed  to  counsel,  not  only  in  the  examina- 

^Hastings  v.  Lusk  (1839)  22  Wend.  (N.  Y.)  410;  Youmans  v.  Smith 
(1897)  153  N.  Y.  214,  219;  Sickles  v.  Kling  (1901)  60  App.  Div.  (N.  Y.) 
515;  31  Misc.  289;  Marsh  v.  Ellsworth  (1872)  50  N.  Y.  309;  Ring  v. 
Wheeler  (1827)  7  Cow.  (N.  Y.)  725;  Hoar  v.  Wood  (1841)  3  Mete. 
(Mass.)  193;  Mower  v.  Watson  (1839)  11  Vt.  536;  Maulsby  v.  Reif snider 
(1888)  69  Md.  143;  Shelfer  v.  Gooding  (1855)  47  N.  C.  175;  Carpenter 
v.  Ashley  (1906)  148  Cal.  422;  McDavitt  v.  Boyer  (1897)  169  111.  475; 
Stewart  v.  Hall  (1895)  83  Ky.  375;  Jennings  v.  Paine  (1856)  4  Wis. 
358;  Monroe  v.  Western  Lumber  Co.  (1897)  49  La.  Ann.  594;  Stackpole 
v.  Hennen  (1828)  6  Martin,  N.  S.  (La.)  481;  Munster  v.  Lamb  (1883) 
11  Q.  B.  D.  508;  Hodgson  v.  Scarlett  (1818)  1  B.  &  Aid.  232;  Mackay  v. 
Ford  (i860)  5  H.  &  N.  702;  Brook  v.  Montague  (1606)  Cro.  Jac.  90; 
Higginson  v.  O'Flahertv  (1854)  4  Ir.  C.  L.  R.  125;  Needham  v.  Dowling 
(1845)    15  L.  J.,  C.  P.  9. 

'"Williamson  v.  Umphray  (1890)  17  R.  905  (an  agent  performing  the 
duties  of  counsel)  ;  Shelfer  v.  Gooding  (1855)  47  N.  C.  175  (a  master  acting 
as  counsel  for  his  slave).  The  commonest  instance  is  that  of  a  party  con- 
ducting his  own  case.  McDavitt  v.  Boyer  (1897)  169  111.  475;  Hastings 
v.  Lusk    (1839)    22  Wend.    (N.   Y.)    410. 

60"I  am  not  inclined  to  believe  that  there  is  any  good  ground  of  dis- 
tinction, as  to  the  extent  of  this  privilege,  between  counsel  and  client. 
Principle  and  authority  seem  to  concur  in  requiring  that  the  privilege 
of  the  one  should  be  coextensive  with  that  of  the  other.  The  counsel 
is  but  the  agent  of  the  client,  and  in  that  capacity,  only,  could  claim 
any  protection."  Mower  v.  Watson  (1839)  11  Vt.  536,  per  Redfield,  J. 
Hoar  v.  Wood  (1841)  3  Mete.  (Mass.)  193;  Johnson  v.  Brown  (1878) 
13  W.  Va.  71;  Ring  v.  Wheeler  (1827)  7  Cow.  (N.  Y.)  725;  Gilbert 
v.  People  (1845)  1  Denio  (N.  Y.)  41;  Warner  v.  Paine  (1848)  2  Sandf. 
(N.  Y.)  195;  Hastings  v.  Lusk  (1839)  22  Wend.  (N.  Y.)  410;  Harlow 
v.  Carroll  (1895)  °  App.  D.  C.  128;  Maulsby  v.  Reif  snider  (1888)  69  Md. 
143;  Stackpole  v.  Hennen  (1828)  6  Martin  N.  S.  (La.)  481;  Shelfer  v. 
Gooding  (1855)  47  N.  C.  175;  Vigours  v.  Palmer  (1807)  1  Browne  (Pa.) 
40;  McNabb  v.  Neal  (1899)  88  111.  App.  571;  Marsh  v.  Ellsworth  (1872) 
50  N.  Y.  309;  Myers  v.  Hodges   (1Q07)   53  Fla.  197. 
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tion  of  witnesses,  but  in  commenting  upon  their  testimony  and  their 
demeanor  in  testifying.  In  this  way  alone  can  the  court  and  jury 
be  assured  of  having  their  attention  called  to  every  consideration 
having  a  tendency  to  enable  them  to  arrive  at  a  just  determination.61 
In  Georgia,  by  statute,  counsel  are  only  conditional}-  privi- 
leged.62 In  Louisiana,  in  an  early  case,  the  rule  was  announced 
that  counsel  were  protected  for  everything  they  may  say  which  is 
pertinent  to  the  cause  if  they  are  instructed  by  their  client  to  say 
it,  and  under  the  presumption  that  counsel  spoke  according  to  the 
instructions  from  his  client,  who  was  present  at  the  trial,  the  client 
was  held  responsible  for  the  utterances  of  his  counsel.63  Ap- 
parently in  consequence  of  the  decision,64  it  was  enacted  by  statute 
that  no  client  or  other  person  shall  be  held  responsible  for  the  de- 
famatory utterances  of  his  attorney,  but  the  attorney  shall  be  him- 
self liable.65  But  this  statute  has  been  held  to  apply  only  to  oral 
utterances,  not  to  pleadings.66  Inasmuch  as  counsel  and  client 
stand  upon  the  same  footing,  counsel  have  frequently  been  sued 
together  with  their  client,67  or  instead  of  their  client,68  with  re- 
spect to  pleadings  or  affidavits  which  they  had  signed  or  otherwise 
published. 

Inasmuch  as  judicial  proceedings  afford  the  earliest,  most  ob- 
vious, and  most  complete  instance  of  the  application  of  the  rule  of 
immunity,  and  have  moreover  supplied  the  analogies  upon  which 
the  further  development  of  the  rule  has  been  based,  it  is  material 

01Shelfer  v.  Gooding  (1855)  47  N.  C.  175;  Hoar  v.  Wood  (1841)  3 
Mete.    (Mass.)    193. 

"Among  the  publications  specified  as  privileged  communications,  which 
the  courts  have  construed  to  mean  conditionally  privileged,  are :  "Com- 
ments of  counsel,  fairly  made,  on  the  circumstances  of  his  case,  and  the 
conduct  of  the  parties  in  connection  therewith."  Civil  Code,  Sec.  3840, 
par.  5.  Atlanta  News  Publishing  Co.  v.  Medlock  (1905)  123  Ga.  714; 
Lester  v.  Thurmond    (1874)    51   Ga.   118. 

63Stackpole  v.  Hennen  (1828)  6  Martin,  N.  S.  (La.)  481. 

"Monroe  v.  Western  Lumber  Co.   (1897)   49  La.  Ann.  594. 

e5Voorhies'    Rev.    St.,    Sec.    3642. 

88Monroe  v.  Western  Lumber  Co.,  supra. 

"Union  Mutual  Life  Insurance  Co.  v.  Thomas  (1897)  83  Fed.  803; 
Harlow  v.  Carroll  (1895)  6  App.  D.  C.  128;  Abbott  v.  National  Bank  of 
Commerce  (1899)  20  Wash.  552;  Conley  v.  Key  (1895)  98  Ga.  115;  Pres- 
cott  v.  Tousey  (1886)   53  N.  Y.  Super.  Ct.  56. 

""Gilbert  v.  People  (1845)  1  Denio  (N.  Y.)  41;  Youmans  v.  Smith  (1897) 
153  N.  Y.  214;  Dada  v.  Piper  (1886)  41  Hun  (N.  Y.)  254;  McLaughlin 
v.  Cowley  (1879)  127  Mass.  316;  Hyde  v.  McCabe,  100  Mo.  412;  Hollis 
v.  Meux   (1886)  69  Cal.  625. 
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to  consider  the  nature  of  a  judicial  proceeding.69  Any  trial  or  in- 
quiry before  a  court  of  justice,  or  any  other  tribunal  exercising  by 
virtue  of  lawful  authority  judicial  functions  as  a  court,  is  a  judicial 
proceeding.70       The  distinction  between  judicial  and  merely   ad- 

69The  Texas  Penal  Code,  Art.  641,  provides :  "No  statement  made  in 
the  course  of  a  legislative  or  judicial  proceeding,  whether  true  or  false, 
although  made  with  intent  to  injure  and  from  malicious  purposes,  comes 
within  the  definition  of  libel."  Publications  made  in  judicial  proceedings 
are  among  the  privileged  publications  specified  in  California  Civil  Code, 
Sec.  47,  par.  2 ;  North  Dakota  Civil  Code,  Sec.  2530,  par.  2 ;  South  Dakota 
Civil  Code,  Sec.  2530,  par.  2;  Oklahoma  Statutes  (1893)  Ch.  60,  Sec.  22, 
par.  2. 

70The  rule  has  been  applied  in  various  statutory  proceedings :  Wilkins 
v.   Hyde    (1895)    142   Ind.   260    (petition   under  a    statute  authorizing    the 
board  of  children's  guardians  to  file  a  petition  whenever  they  have  reason- 
able cause  to  believe  that  the  parents  of  any  child  less  than  fifteen  years 
of  age  are  of  "low  and  gross  debauchery")  ;   Ruohs  v.   Backer    (1871)    6 
Heisk    (Tenn.)    395    (statutory    petition    by    the    next    friend    of   a   minor 
asking  for  the  removal  of  a  guardian  on  charges  of  immoral  conduct)  ; 
Perkins    v.    Mitchell    (i860)    31    Barb.    (N.    Y.)    461    (affidavit    submitted 
by  a  physician  to  a  justice  of  the  peace  as  part  of  the  statutory  procedure 
for  the  detention  of  insane  persons)  ;   Niven  v.  Boland    (1900)    177  Mass. 
11    (certificate  of  physicians  required  by  statute  in  proceedings  for  deten- 
tion of  insane  person)  ;  Hodson  v.  Pare  [1899]   1  Q.  B.  455   (a  justice  of 
the  peace  acting  under  the  Lunacy  Act)  ;  but  in  Comfort  v.  Young  (1897) 
100   la.   627,  an   information  filed  with  a  board   of  insane  commissioners, 
pursuant  to  statute,  charging  a  person  with  insane  delusions  was  held  to 
be  only  conditionally  protected;   Lilley  v.   Rooney   (1892)    61   L.  J.,  Q.  B. 
727    (committee    of   the    Incorporated    Law    Society    under   the    Solicitors' 
Act)  ;   Barratt  v.   Kearns    f  1905"]    1   K.   B.   504    (commission  appointed  by 
a  bishop  under  the  Pluralities  Act)  ;  Kemp  v.  Neville  (1861)  10  C.  B.,  N.  S. 
582   (Vice  Chancellor's  Court  in  the  University  of  Cambridge).     See,  also, 
Newfield  v.    Copperman    (1873)    15  Abb.    Pr.,   N.    S.   360    (a   complaint  to 
a  fire  marshall   for  an  investigation   of   the   cause   of  a  fire)  ;   Wilson  v. 
Whitacre    (1889)    4   Ohio   C.   C.    15    (proceedings   before   a   court   for  the 
admission  of  an  attorney  to  the  Bar).    To  inquiries  or  hearings  before  legis- 
lative committees:  Wright  v.  Lothrop   (1889)    149  Mass.  385;  Sheppard  v. 
Bryant  (committee  of  a  State  legislature)  ;  Terry  v.  Fellows  (1869)  21  La. 
Ann.  375   (committee  of  Congress)  ;  Goffin  v.  Donnelly   (1881)  6  Q.  B.  D. 
307  (committee  of  Parliament).     But  see,  contra,  Belo  v.  Wren   (1884)  63 
Tex.  686,   (where  an  irregular  and  irresponsible  committee  created  by  the 
legislature  from  its  members,  to  sit  after  its  adjournment,  and  for  the  pur- 
pose of  obtaining  evidence  to  be  used  by  the  state's  counsel  in  prosecuting 
land  frauds,  was  held  to  possess  neither  judicial  nor  quasi-judicial  powers. 
It  was  not  the  purpose  of  the  committee  to  do  anything  in  aid  of  legislation, 
or  to  report   to   anybody;    it   determined  nothing,   exercised   its  judgment 
on    no    question    requiring    judicial    action,    and    evidence    taken   before   it 
being  ex  parte  could  not  afterwards  be  used  in  judicial  proceedings.     Par- 
ties investigated  were  not  permitted  to  appear,  and  the  proceedings  were 
conducted  in  private.     The  evidence  taken  was  filed  in  the  attorney  gen- 
eral's office). 

In  McLaughlin  v.  Charles  (1891)  60  Hun  (N.  Y.)  239,  an  investiga- 
tion by  a  city  council  into  the  conduct  of  the  city  engineer,  under  a 
charter  provision  authorizing  the  council  to  summon  witnesses,  admin- 
ister oaths  and  to  punish  refusal  to  testify,  was  a  judicial  investigation. 
But  in  Blakeslee  v.  Carroll  (1894)  64  Conn.  223,  it  was  held  that  the 
proceedings  before  an  investigating  committee  of  a  board  of  aldermen 
were  not  judicial  or  quasi-judicial  within  the  meaning  of  the  rule  as 
to  absolute  privilege.     "It   was   a   proceeding   to   investigate   the   truth   of 


ABSOLUTE  IMMUNITY  IN  DEFAMATION.        485 

ministrative  functions  is,  in  general,  sufficiently  obvious.  But  it  is 
to  be  observed  that  the  term  judicial,  as  used  in  connection  with 
immunity,  is  not  so  broad  as  to  include  all  proceedings  which  are, 
or  ought  to  be,  conducted  with  the  fairness  and  impartiality  which 
characterize  proceedings  in  courts  of  justice.71      For  the  rest,  the 

certain  statements  made  to  the  board  of  aldermen,  and  the  power  and 
duty  of  the  committee  were  simply  to  obtain  such  information  as  it 
could  concerning  those  statements  of  report  to  the  board  of  aldermen 
for  its  action.  The  persons  who  were  to  make  the  inquiry  had  no  judicial 
character  or  office;  had  no  settled  jurisdiction  or  fixed  mode  of  pro- 
cedure; and  they  had  no  judicial  function  to  exercise,  for  they  could 
decide  nothing,  and  could  only  report  their  action  to  a  board  which 
might  altogether  disregard  what  the  committee  had  done.  In  no  proper 
sense  can  the  committee  be  called  a  judicial  body,  or  its  proceedings 
judicial.  A  judicial  proceeding  within  the  rule  as  to  absolute  privilege 
must  be  one,  all  think,  carried  on  in  a  court  of  justice  established  or 
recognized  by  law,  wherein  the  rights  of  parties  which  are  recognized 
and  protected  by  law  are  involved  and  may  be  determined.  The  proceed1 
ings  before  this  committee  were  clearly  not  proceedings  of  this  kind. 
But  it  is  said  that  under  §  27  of  the  charter  of  the  city  the  presiding 
officer  of  the  committee  had  power  to  compel  the  attendance  and  testi- 
mony of  witnesses  *  *  *  by  the  issue  of  subpoenas  and  the  admin- 
istration of  oaths  in  the  manner  and  according  to  the  rules  governing 
the  same  in  the  courts  of  justice.  This  provision,  however,  cannot  be 
held  to  confer  judicial  or  quasi-judicial  power  upon  the  presiding  officer, 
and  certainly  not  upon  the  committee.  All  it  gives  is  power  to  the  pre- 
siding officer  to  issue  subpoenas  and  to  administer  oaths  to  witnesses. 
If  the  witness  refuses  to  appear,  or  appears  and  refuses  to  testify,  neither 
can  issue  capias  or  commit." 

Under  the  California  Civil  Code,  sec.  47,  par.  2  (and  the  same  provision 
is  contained  in  the  Codes  of  North  Dakota,  South  Dakota  and  Oklahoma) 
a  privileged  publication  (construed  to  mean  absolutely  privileged)  includes 
not  only  such  as  are  made  in  legislative  and  judicial  proceedings,  but  also 
those  made  "in  any  other  official  proceeding  authorized  by  law."  Under 
this  provision  statements  made  in  an  answer  in  a  proceeding  before  the 
Interstate  Commerce  Commission  have  been  held  to  be  absolutely  priv- 
ileged. Duncan  v.  Atchinson,  Topeka  &  Santa  Fe  R.  Co.  (1896)  72  Fed. 
808.  "Conceding  that  the  Interstate  Commerce  Commission  is  not  a  court 
of  civil  jurisdiction,  it  is  nevertheless  manifest  that  the  pleadings  herein 
complained  of  were  filed  in  an  'official  proceeding  authorized  by  law.' " 

A  tribunal  acting  merely  as  a  domestic  forum  invested  with  authority  for 
the  purpose  of  a  particular  dispute  by  submission  or  consent  of  the  parties, 
is  not  a  judicial  tribunal.  Hope  v.  L' Anson  (1901)  18  Times  L.  R.  201 
(the  Jockey  Club).  But  the  rule  of  immunity  applies,  of  course,  to  the 
case  of  a  referee  or  master  trying  a  cause  by  consent,  and  to  a  judge 
acting  as  an  arbitrator,  in  which  cases  the  tribunal  does  not  derive  its 
authority  solely  from  the  consent  of  the  parties. 

""It  was  said  that  the  existence  of  this  immunity  is  based  on  consid- 
erations of  public  policy,  and  that,  as  a  matter  of  public  policy,  wherever  a 
body  has  to  decide  questions,  and  in  so  doing  has  to  act  judicially  it  must 
be  held  that  there  is  a  judicial  proceeding  to  which  this  immunity  ought  to 
attach.  It  seems  to  me  that  the  sense  in  which  the  word  'judicial'  is  used 
in  that  argument  is  this :  It  is  used  as  meaning  that  the  proceedings  are 
such  as  ought  to  be  conducted  with  the  fairness  and  impartiality  which 
characterize  proceedings  in  courts  of  justice,  are  proper  to  the  functions 
of  a  judge,  not  that  the  members  of  the  supposed  body  are  members  of  a 
court.  Consider  to  what  lengths  the  doctrine  would  extend,  if  this  im- 
munity were  applied  to  every  body  which  is  bound  to  decide  judicially  in 
the  sense  of  deciding  fairly  and  impartially.     It  would  apply  to  assessment 
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underlying  conception  of  a  judicial  proceeding  involves  the  idea  of 
a  settled  jurisdiction  to  determine  the  rights  of  the  parties,  and  a 
formal  and  established  procedure  for  the  regulation  of  the  course  of 
the  inquiry  and  of  the  conduct  of  those  who  participate  therein.  The 
extent  to  which  these  elements  appear  varies  in  particular  cases,  but 
none  can  ever  be  entirely  absent  in  a  proceeding  judicial  in  its 
nature.  The  fundamental  idea  is  a  public  hearing  in  which  a  per- 
son accused  may  vindicate  his  character.  Accordingly,  absolute 
immunity  has  been  denied  to  complaints  to  executive  officers  re- 
garding the  conduct  of  officials  whom  they  have  power  to  remove. 
In  such  cases  the  executive  officer  is  ordinarily  clothed  with  abso- 
lute discretion ;  he  may  disregard  the  charges,  or  give  them  credence 
and  remove  the  accused  official  from  office  without  further  inquiry. 
And  even  if  an  investigation  is  had,  the  executive  officer  is  usually 
without  power  to  examine  and  determine  an  accusation  so  as  to  pro- 
duce the  effect  of  a  trial  at  law.  His  inquiries  and  determinations 
must  necessarily  be  summary  and  expeditious,  and  are  commonly 
unaided  by  those  powers,  such  as  the  compulsory  attendance  of  wit- 
nesses, which  enable  courts  of  justice  to  investigate  thoroughly  and 
decide  properly ;  so  that  a  person  accused  is  deprived  of  the  security 
and  protection  which  judicial  proceedings  afford.72  So  far  as 
procedure  is  concerned,  the  elementary  principle  that  a  person 
should  have  notice  and  an  opportunity  to  face  his  accusers  and  to 
vindicate  himself  on  the  occasion  when  an  accusation  is  made  is 
necessarily  impaired  in  the  case  of  reflections  made  upon  persons 
who  are  not  parties  to  actions  in  courts  of  justice,  and  in  proceed- 
ings before  legislative  committees.73  In  the  case  of  legislative 
committees,  moreover,  the  formalities  of  ordinary  judicial  pro- 
cedure are  often  quite  generally  absent ;  the  members  of  the  com- 
mittees are  often  without  any  knowledge  of  rules  of  law,  particu- 
larly those  relating  to  evidence,  and  inasmuch  as  both  public  and 

committees,  boards  of  guardians,  the  Inns  of  Court  when  considering  the 
conduct  of  their  members,  to  the  General  Medical  Council  when  consider- 
ing questions  affecting  the  position  of  a  medical  man,  and  to  all  arbitrators. 
Is  it  necessary  on  grounds  of  public  policy  that  the  doctrine  of  immunity 
should  be  carried  as  far  as  this?  I  say  not.  I  say  that  there  is  ample  pro- 
tection afforded  in  such  cases  by  the  ordinary  law  of  privilege."  Royal 
Aquarium  Society  v.  Parkinson  [1892]  1  Q.  B.  431.  per  Fry,  L.  J.  (hold- 
ing that  the  London  County  Council,  sitting  as  a  licensing  authority,  is 
not  a  judicial  tribunal).  A  grand  jury  sitting  for  fiscal  purposes  is  not  a 
judicial  tribunal.  Little  v.  Pomejoy  (187.3)  Jr.  R.  7  C.  L.  SO.  See,  also, 
Nunnally  v.  Press  Publishing  Co.  (1905)   no  App.  Div.   (N.  Y.)   10. 

"Gray  v.  Pentland  2  S.  &  R.  (Pa.)  22;  Thorn  v.  Blanchard  (1800)  5 
Johns  (N.  Y.)  508. 

73Goffin  v.   Donnelly   (1881)    6  Q.   B.   D.   307. 
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private  interests  are  often  unrepresented  by  counsel,  the  proceed- 
ings are  frequently  conducted  with  little  regard  for  the  ordinary 
rules  of  evidence.  Nevertheless  such  proceedings  are  held  to  be 
judicial  in  their  nature,  and  the  rule  of  immunity  applies.74 

The  rule  applies  to  and  includes  every  publication  which  con- 
stitutes a  step  in,73  or  arises  out  of,76  a  judicial  proceeding,  or  which 

"Wright  v.  Lothrop  (1889)  149  Mass.  385;  Sheppard  v.  Bryant  (1906) 
191  Mass.  591.  See,  also,  Royal  Aquarium  Society  v.  Parkinson  [1892]  1 
Q.  B.  431;  Perkins  v.  Mitchell  (i860)  31  Barb.  (N.  Y.)  461;  Blakeslee  v. 
Carroll  (1894)  64  Conn.  223. 

75The  utmost  reach  of  the  rule  is  shown  in  its  application  to  publica- 
tions by  proposed  witnesses  and  counsel  and  parties  in  the  preparation  of 
an  action  for  trial.  In  Watson  v.  M'Ewan  [1905]  A.  C.  480,  the  House  of 
Lords  ruled  that  the  preliminary  examination  of  a  witness  by  a  solicitor 
was  absolutely  protected.  "If  it  were  otherwise,  I  think  what  one  of  the 
learned  counsel  has  with  great  cogency  pointed  out  would  apply — that 
from  time  to  time  in  these  various  efforts  which  have  been  made  to  make 
actual  witnesses  responsible  in  the  shape  of  an  action  against  them  for 
the  evidence  they  have  given,  the  difficulty  in  the  way  of  those  who  were 
bringing  the  action  would  have  been  removed  at  once  by  saying,  'I  do  not 
bring  the  action  against  you  for  what  you  said  in  the  witness-box,  but  I 
bring  the  action  against  you  for  what  you  told  the  solicitor  you  were  about 
to  say  in  the  witness-box.'  If  that  could  be  done  the  object  for  which  the 
privilege  exists  is  gone,  because  then  no  witness  could  be  called ;  no  one 
would  know  whether  what  he  was  going  to  say  was  relevant  to  the  ques- 
tion in  debate  between  the  parties.  A  witness  would  only  have  to  say,  'I 
shall  not  tell  you  anything;  I  may  have  an  action  brought  against  me  to- 
morrow if  I  do,  therefore  I  shall  not  give  you  any  information  at  all.'  It 
is  very  obvious  that  the  public  policy  which  renders  the  protection  of 
witnesses  necessary  for  the  administration  of  justice  must,  as  a  necessary 
consequence,  involve  that  which  is  a  step  towards  and  is  a  part  of  the 
administration  of  justice — namely,  the  preliminary  examination  of  wit- 
nesses to  find  out  what  they  can  prove.  It  may  be  that  to  some  extent  it 
seems  to  impose  a  hardship,  but  after  all  the  hardship  is  not  to  be  com- 
pared with  that  which  would  arise  if  it  were  impossible  to  administer  jus- 
tice, because  people  would  be  afraid  to  give  their  testimony."  In  Beggs  v. 
McCrea  (1901)  62  App.  Div.  ( N.  Y.)  39,  "the  situation  presenting  itself 
to  the  defendant  was  that  an  attorney  retained  to  make  an  application  to 
remove  the  plaintiff  as  testamentary  trustee,  called  upon  the  defendant  and 
requested  from  him  as  to  the  relations  between  a  bank,  of  which  the  de- 
fendant was  a  director  and  attorney,  and  the  plaintiff.  Such  information 
having  been  given,  the  defendant  was  requested  to  make  an  affidavit  to  be 
used  in  the  judicial  proceedings  about  to  be  instituted.  Such  affidavit  was 
drawn  up  by  the  attorney  and  was  sent  to  the  defendant,  who  verified  it. 
The  defendant  volunteered  to  make  no  statement.  He  simply  answered 
questions  addressed  to  him,  and  subsequently  verified  an  affidavit,  which 
there  is  nothing  to  show  he  did  not  believe  to  be  true,  which  had  been  pre- 
pared by  the  attorney  at  whose  request  it  was  verified  as  an  affidavit  that 
would  be  relevant  and  material  in  a  proceeding  about  to  be  commenced.  I 
think  the  statements  contained  in  the  affidavit  were  relevant,  but  it  cer- 
tainly cannot  be  said  that  they  were  plainly  irrelevant.  The  public  interest 
requires  that  in  a  judicial  proceeding  a  person  appearing  as  a  witness,  either 
when  examined  in  court  or  when  making  _  an  affidavit  to  be  used  in 
court,  should  be  at  liberty  to  state  the  facts  within  his  knowledge  fully  and 
frankly  without  being  subject  to  a  prosecution  for  libel."  The  com- 
plaint was  dismissed  at  the  close  of  the  testimony ;  and  in  sustaining  this 
action  on  appeal   the  Court  held  that  it  was  not  necessary  to  determine 
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has  some  relation  thereto,  whether  such  proceeding  be  ex  parte  or 
inter  partes,11  in  open  court  or  in  private,78  or  of  a  preliminary,  in- 

whether  the  privilege  was  absolute  or  qualified  since  there  was  no  evidence 
of  actual  malice.  In  Youmans  v.  Smith  (1897),  153  N.  Y.  214,  it  appeared 
that  an  attorney  in  a  disbarment  proceeding  had  prepared  and  submitted  to 
persons  expected  to  be  called  as  witnesses  certain  questions  of  defamatory 
import.  Inasmuch  as  the  questions  were  not  so  manifestly  immaterial  that 
under  no  circumstances  could  they  have  been  asked  at  the  trial,  they  were 
declared  to  be  privileged.  See,  also,  Klinck  v.  Colby  (1871)  46  N.  Y.  427, 
where  it  was  held  that  in  view  of  the  absence  of  actual  malice,  statements 
made  in  an  agreement  for  the  criminal  prosecution  of  a  person  whom 
the  signers  had  probable  cause  to  believe  to  be  guilty  were  privileged. 
"Rainbow  v.  Benson  (1887)  71  la.  301  (where  the  statements  protected 
were  made  by  a  prosecutor  of  alleged  criminals  before  a  justice  of  the 
peace,  in  an  affidavit  setting  forth  that  the  peace  officer  to  whom  a  venire 
was  about  to  be  issued  was  in  collusion  with  the  criminals).  "It  will 
readily  be  conceded  that  the  matters  alleged  in  the  affidavit  had  no  relevancy 
to  the  charges  involved  in  the  criminal  cause  which  was  pending  before 
the  justice,  and  which  was  about  to  be  tried.  But  in  our  opinion  that 
consideration  is  not  at  all  material  to  the  inquiries  before  us.  Whether 
the  communication  was  privileged  depends  upon  whether  the  justice  had  the 
power  *  *  *  to  enter  upon  an  inquiry  as  to  the  truth  of  the  matters 
alleged  in  the  motion,  *  *  *  and  whether  the  matters  alleged  in  the 
affidavit  were  pertinent  and  material  to  such  inquiry.  *  *  *  The  in- 
vestigation, while  it  does  not  relate  to  the  matter  involved  in  the  main 
cause,  takes  place  in  the  progress  of  the  case,  and  is  incident  to  it.  It 
is  a  judicial  investigation  in  the  same  sense  that  the  trial  by  a  court  of 
record  of  a  challenge  to  a  juror  for  cause  is  a  judicial  investigation." 
Hyde  v.  McCabe  (1890)  100  Mo.  412  (where  the  clerk  of  a  court,  in 
support  of  a  motion  for  costs  in  a  pending  cause,  made  in  accordance  with 
a  duty  prescribed  by  statute,  filed  an  affidavit  stating  that  the  plaintiff 
in  such  suit  was  insolvent.  The  attorney  for  the  plaintiff  in  such  suit  filed 
a  counter  affidavit,  denying  the  allegations  set  forth  in  the  motion  and 
charged  that  the  clerk's  affidavit  was  "a  corrupt,  voluntary  and  wilful  case 
of  false  swearing."  Held,  by  a  divided  court,  that  the  charge  was  not 
sufficiently  relevant  to  be  absolutely  privileged,  and  that  whether  it  was 
conditionally  privileged  was  a  question  of  fact  for  the  jury.  "The  general 
rule  is  that  an  affidavit  filed  in  the  course  of  judicial  proceedings  is  not 
actionable  as  libelous  if  fairly  relevant  to  the  issue,  or  responsive  to  some 
fact  apparently  bearing  upon  the  issue  to  which  it  is  directed,  assuming,  of 
course,  that  the  court  has  jurisdiction  in  the  premises."  Conley  v.  Key 
(1895)  98  Ga.  115  (a  person  who,  as  agent  of  another,  swears  to  the  truth 
of  a  petition  to  obtain  an  attachment,  as  for  contempt,  because  of  an 
alleged  violation  of  an  injunction,  is  so  far  a  witness  in  such  proceeding 
as  that  affidavits  filed  by  the  defendant  in  support  of  his  answer,  tending, 
by  proof  of  bad  character,  to  impeach  the  credit  of  such  agent,  are  priv- 
ileged and  pertinent). 

"Bottomley  v.  Brougham,  [1908]  1  K.  B.  584  (report  of  an  official 
receiver  pursuant  to  the  Companies  Winding  Up  Act).  "A  judge  in 
hearing  an  ex  parte  application  is  still  acting  as  a  judge,  and  the  absolute 
privilege  applies  quite  as  much  as  when  he  is  hearing  a  case  in  which  both 
parties  appear." 

78Such  as  communications  to  a  grand  jury.  Schultz  v.  Strauss  (1906) 
127  Wis.  325;  Kidder  v.  Parkhurst  (1862)  3  Allen  (Mass.)  393;  see, 
also,  Hastings  v.  Lusk  (1839)  22  Wend.  417.  The  proceedings  of  a 
grand  jury  are  unquestionably  judicial  in  character,  Larkin  v.  Noonan 
(1865)  19  Wis.  82;  Counselman  v.  Hitchcock  (1892)  142  U.  S.  547.  But 
the  communication  is  not  privileged  if  addressed  to  the  grand  jury 
through  a  newspaper.     Commonwealth  v.  Duncan    (Ky.   1907)    104   S.  W. 


ABSOLUTE  IMMUNITY  IN  DEFAMATION.        489 

terlocutory  or  final  character.79  But  it  does  not  apply  to  or  in- 
clude any  publication  of  defamatory  matter  before  the  commence- 
ment,80 or  after  the  termination81  of  the  judicial  proceeding  (unless 
such  publication  is  an  act  incidental  to  the  proper  initiation  thereof, 
or  giving  legal  effect  thereto)  ;82  nor  does  it  apply  to  or  include  any 
publication  of  defamatory  matter  to  any  person  other  than  those 
to  whom,83  or  in  any  place  other  than  that  in  which,84  such  publi- 
cation is  required  or  authorized  by  law  to  be  made  for  the  proper 
conduct  of  the  judicial  proceedings.85     The  requirement  that  the 

997.  Statements  made  to  counsel,  referred  to  above,  afford  further 
illustrations ;  likewise  communications  to  a  State's  attorney,  in  his  official 
capacity.  Schultz  v.  Strauss  (1906)  127  Wis.  325;  Vogel  v.  Gruaz  (1884) 
no  U.  S.  311.  But  see  Miller  v.  Nuckolls  (1905)  77  Ark.  64.  See,  also, 
Taaffe  v.  Downes  (1813)  3  Moo.  P.  C.  36,  n.  (a  proceeding  in  chambers)  ; 
Pedley  v.  Morris  (1891)  61  L.  J.,  Q.  B.  21   (objections  to  a  bill  of  costs). 

reBottomley  v.  Brougham,  [1908]  1  K.  B.  584  (report  of  an  official  re- 
ceiver pursuant  to  the  Companies  Winding  Up  Act).  "The  fact  that  this 
was  a  preliminary  inquiry  equally  does  not  prevent  it  being  a  judicial 
inquiry.  An  inquiry  before  a  magistrate  on  a  charge  of  murder,  for  in- 
stance, which  he  has  certainly  no  power  to  deal  with,  and  as  to  which  he 
is  only  inquiring  in  a  preliminary  way  whether  there  is  a  case  for  com- 
mitting the  accused  person  for  trial,  is  clearly  a  judicial  proceeding,  although 
it  is  preliminary  to  the  trial.  It  is  strongly  contended  on  the  part  of  the 
plaintiff  that  there  is  mischief  and  danger  in  allowing  absolute  privilege 
in  this  case  because  it  is  an  ex  parte  statement,  and  the  person  against 
whom  the  charge  is  made  had  no  opportunity  of  meeting  it ;  it  appears 
to  me,  however,  that  the  answer  to  that  is  the  very  fact  that  it  is  pre- 
liminary, and  that  it  does  lead  to  further  inquiry  upon  which  that  person 
does  have  that  opportunity  of  explaining  and  giving  his  view  of  the 
matter,  and  that,  it  being  obviously  known  by  anybody  who  sees  and  reads 
the  report  of  the  official  receiver  that,  qua  report,  it  will  lead  to  future 
proceedings  in  which  the  report  may  be  entirely  displaced,  that  really  pre- 
vents any  serious  mischief  arising  from  applying  this  doctrine  to  such  a 
proceeding  as  this."  Preliminary  affidavits  afford  the  commonest  illustra- 
tion. Of  the  same  character  are  the  proceedings  of  grand  juries  and  of 
military  courts  of  inquiry. 

80Gould  v.  Hulme  (1829)  3  C.  &  P.  625  (letter  of  a  creditor  to  Com- 
missioner of  Insolvent  Debtors  Court  before  the  hearing  of  a  case)  ; 
Bruton  v.  Downes  (1859)  1  F.  &  F.  668  (defamatory  matter  contained  in  a 
bill  of  costs  delivered  under  a  judge's  order,  but  before  the  bill  had  become 
the  subject  of  a  judicial  proceeding). 

"Burlingame  v.  Burlingame  (1828)  8  Cow.  (N.  Y.)  141  (where  the 
defamatory  charge  was  reiterated  after  the  plaintiff's  acquittal)  ;  Paris  v. 
Levy  (i860)  9  C.  B.  (N.  S.)  342  (publication  by  magistrate  after  the 
business  of  the  court  was  over);  Flint  v.  Pike  (1825)  4  B.  &  C.  473  (pub- 
lication by  counsel  after  the  trial).  See  Law  v.  Llewellyn  [1906]  1  K.  B. 
487,  where  the  act  of  a  justice  in  characterizing  a  withdrawn  prosecution  as 
blackmail  was  protected  on  the  ground  that  his  consent  was  necessary  to 
the  termination  of  the  proceeding. 

"Statements  made  to  counsel  by  proposed  witnesses,  referred  to  above, 
illustrate  the   former,   and   Law  v.  Llewellyn,   supra,  the   latter. 

83Bigner  v.  Hodges  (1903)  82  Miss.  215  (statement  made  casually  to 
officers  and  to  other  persons)  ;  compare  Hare  v.  Millers  (1586)  3  Leon.  163; 
Buckley  v.  Wood,  Cro.  Eliz.  230;  Willon  v.  Dobinet,  Cro.  Jac.  432. 

84See  Trotman  v.  Dunn    (1815)    4  Camp.  211. 

85Bower,    Actionable    Defamation,    104,    105. 
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publication  must  have  some  relation  or  reference  to  the  proceed- 
ing in  which  it  is  made  is  fundamental.  The  publication  must, 
as  Lord  Mansfield  said,  be  made  "in  office"' ;  in  other  words,  it 
must  be  made  in  the  character  of  judge,  juror,  witness,  litigant, 
or  counsel,  in  the  performance  of  the  public  duty  or  in  the  exercise 
of  the  private  right  upon  which  the  immunity  is  based.  If  any 
such  participant  in  judicial  proceedings  should  take  advantage  of 
his  position  to  utter  something  having  no  relation  to  the  cause  or 
subject  matter  of  inquiry,  he  is  altogether  outside  the  character 
or  sphere  of  a  participant,  and  no  public  policy  requires  that  his 
defamatory  statements  should  be  absolutely  protected.86 

(To  be  concluded.) 

Van  Vechten  Veeder. 
New  York. 

S6"Of  course,  if  a  person  in  a  judicial  proceeding  should  state  something 
wholly  outside  of  the  case,  and  independent  of  the  case,  it  would  not  be 
privileged  because  of  its  being  stated  in  a  judicial  proceeding."  Bailey  v. 
Dodge  (1882)  28  Kan.  72.  "But  we  apprehend  it  has  never  been  held  that 
after  the  case  is  determined  and  the  judicial  duty  is  performed  and  ended, 
a  judge  may  wantonly  or  maliciously  assail  and  defame  the  character  of 
a  party  or  witness  in  the  case,  publicly  or  privately,  and  shield  himself 
behind  the  defense  of  privilege.  When  acting  as  a  private  individual,  we 
suppose  a  judge  to  be  just  as  liable  to  an  action  for  slander  as  any  one 
else."  Rausch  v.  Anderson  (1897)  75  111.  App.  526.  "But  I  agree  that 
if  in  this  case,  beyond  being  spoken  maliciously,  the  words  had  not  been 
spoken  in  the  character  of  a  witness,  or  not  while  he  was  giving  evidence 
in  the  case,  the  result  might  have  been  different.  For  I  am  very  far  from 
desiring  to  be  considered  as  laying  down  as  law  that  what  a  witness 
states  altogether  out  of  the  character  and  sphere  of  a  witness,  or  what  he 
may  say  dehors  the  matter  in  hand,  is  necessarily  protected.  I  quite  agree 
that  what  he  says  before  he  enters  or  after  he  has  left  the  witness-box  is 
not  privileged.  *  *  *  Or  if  a  man  when  in  the  witness-box  were  to  take 
advantage  of  his  position  to  utter  something  having  no  reference  to  the 
cause  or  matter  of  inquiry  in  order  to  assail  the  character  of  another 
*  *  *  it  certainly  might  well  be  said  in  such  a  case  that  the  statement 
was  altogether  dehors  the  character  of  witness,  and  not  within  the  priv- 
ilege." Seaman  v.  Netherclift  (1876)  2  C.  P.  D.  53,  per  Cockburn,  C.  J. 
"Mr.  Clarke  said  he  was  prepared  to  maintain  that  as  long  as  a  witness 
spoke  as  a  witness  in  the  witness-box,  he  was  protected,  whether  the 
matter  had  reference  to  the  inquiry  or  not.     *     *  I  can  scarcely  think 

a  witness  would  be  protected  for  anything  he  might  say  in  the  witness- 
box,  wantonly  and  without  reference  to  the  inquiry.  lb.,  per  Bramwell, 
J.  A.  See  also  Dawkins  v.  Rokeby  (1875)  L.  R.  7  H.  L.  744;  Munster  v. 
Lamb  (1853)  11  Q.  B.  D.  588;  Hunckel  v.  Voneiff  (1888)  69  Md.  179; 
Maulsby  v.  Reifsnider  (1888)  69  Md.  162;  Hoar  v.  Wood  (1841)  3  Mete. 
(Mass.)  193;  Primrose  v.  Waterson  (1902)  4  R.  783.  A  purely  voluntary 
and  officious  statement  by  a  non-participant  in  the  course  of  a  judicial  pro- 
ceeding is  not  protected.  Lynam  v.  Gowing  ( 1880)  6  Ir.  L.  R.  259  (re- 
marks by  a  bystander  at  a  coroner's  inquest)  ;  Delegal  v.  Highway  (1837), 
3  Bing.  N.  C.  930  (comments  of  a  magistrate's  clerk).  See,  also,  Maloney 
v.  Bartley  (1812)  3  Camp.  210  (an  extra-judicial  affidavit,  voluntarily 
tendered  to  a  magistrate),  and  Wilson  v.  Collins  (1832)  5  C.  &  P.  373 
(voluntary  statement  at  an  inquest). 
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This  matter  is  not  to  be  confused  with  the  narrower  question  of  rele- 
vancy, which  will  be  considered  hereafter.  The  distinction  may,  however, 
be  indicated  by  reference  to-  the  discussion  between  Mr.  Justice  Ridley  and 
counsel  on  the  trial  of  the  recent  English  case  of  Walker  v.  Hodgson, 
quoted  in  the  Law  Quarterly  Review,  xxv,  193:  "Mr.  Rufus  Isaacs: 
Supposing  for  example  a  judge  of  the  High  Court  makes  an  observation 
during  the  course  of  a  case  which  may  be  quite  irrelevant,  and  I  will  as- 
sume only  for  the  purpose  of  argument  that  they  are  maliciously  made, 
nevertheless  no  action  will  lie  against  him,  any  more  than  it  will  against 
a  witness  who  makes  statements  in  the  witness-box,  or  counsel  who  is 
arguing  the  case,  or  the  jury  who  may  be  asking  questions.  Mr.  Justice 
Ridley:  I  think  it  must  have  relation  to  the  matter  in  hand.  Mr.  Rufus 
Isaacs:  No,  my  lord,  I  think  not.  Mr.  Justice  Ridley:  Is  not  that  part  of 
the  rule?  Mr.  Rufus  Isaacs:  I  think  not.  *  *  *  Mr.  Justice  Ridley: 
Can  I,  because  I  am  sitting  here,  say  anything  I  choose  about  any  one? 
Mr.  Rufits  Isaacs:  During  the  course  of  the  case.  Mr.  Justice  Ridley: 
Certainly  not.  I  cannot  make  an  attack  upon  some  private  individual  not 
in  this  matter." 


THE  INDIVIDUAL  LIABILITY  OF  STOCKHOLD- 
ERS AND  THE  CONFLICT  OF  LAWS. 

As  indicated  in  an  earlier  article,1  the  important  English  case, 
Risdon  Iron  and  Locomotive  Works  v.  Furness,2  suggests  for 
discussion  two  closely  related  questions  bearing  on  the  subject  of 
corporation  debts:  I.  The  nature  of  stockholders'  individual  lia- 
bility considered  with  reference  to  the  territorial  law  of  a  single 
jurisdiction;  II.  The  nature  of  stockholders'  individual  liability 
considered  with  reference  to  the  conflict  of  laws.  The  first  part 
of  the  discussion  appeared  in  the  article  mentioned;  the  second 
part,  as  shown  by  the  title  of  the  present  article,  appears  in  the 
pages  following. 

In  the  former  article  were  set  forth  the  facts  of  the  case 
before  us  and  also  the  relevant  constitutional  and  legislative  enact- 
ments of  California  and  England.3  It  is  obvious  that  in  the 
discussion  to  follow  it  will  be  necessary  to  assume  that  present 
readers  have  an  accurate  knowledge  of  these  facts  and  enactments. 
It  was,  moreover,  the  primary  object  of  the  earlier  article,  as  a 
sort  of  foundation  for  the  present  one,  to  make  clear  the  nature 
of  stockholders'  individual  obligations  and  liabilities  both  under 
the  English  law  relating  to  limited  companies  and  under  the  Cali- 
fornia law  relating  to  ordinary  corporations.  This  preliminary 
discussion  seems  quite  indispensable  to  any  satisfactory  considera- 
tion of  the  matters  involved  in  the  conflict  of  laws ;  and,  whether 
or  not  the  views  therein  expressed  are  accepted  in  their  entirety, 
a  knowledge  of  them  may  fairly  be  presumed  as  a  prerequisite  to 
intelligent  acceptance  or  rejection  of  the  conclusions  to  be  here- 
after suggested.  In  the  present  article  it  would  be  quite  inex- 
pedient to  go  over  the  old  ground  in  detail ;  yet  at  this  point  it 
may  not  be  amiss  to  emphasize,  in  barest  outline,  the  main  conclu- 

JThis  appeared  in  the  April  number:  Nature  of  Stockholders'  Indi- 
vidual Liability  for  Corporation  Debts.  9  Columbia  Law  Rev.  285-320. 
A  somewhat  consequential  typographical  error  in  this  former  article  may 
be  corrected  at  this  time.  The  last  sentence  beginning  on  page  305  should 
read:  On  the  other  hand,  if  the  corporate  {or  quasi-joint)  debt  of  the 
stockholders  is  not  paid  or  otherwise  discharged,  their  resulting  liability 
is  special  and  proportional.     Under  forms  and  methods,  etc. 

2[i905]  1  K.  B.  304,  before  Kennedy,  J.;  affirmed  [1906]  1  K.  B.  49, 
Collins,  M.  R.,  Romer  and  Mathew,  LJJ. 

3See  9  Columbia  Law  Rev.  286-287,  notes  4,  6,  7. 


STOCKHOLDERS'  INDIVIDUAL  LIABILITY.       493 

sions  previously  reached :  that  a  corporation  is  simply  an  associa- 
tion of  natural  persons  organized  and  doing  business  under  forms, 
methods  and  procedure  that  are  sui  generis;  that  all  corporate 
transactions  can  be  adequately  understood  and  stated  only  in  terms 
of  the  legal  rights,  powers,  liberties,  duties,  disabilities,  liabilities, 
etc.,  of  the  natural  persons  concerned ;  that  the  corporation  officers 
and  agents  are  the  representatives  or  "quasi-agents"  of  the  stock- 
holders, and  all  the  obligations  and  liabilities  of  the  latter  result 
from  that  relation ;  that,  in  the  case  of  an  ordinary  "limited  lia- 
bility" corporation  or  company,  such  as  the  "Copper  King, 
Limited,"  it  is  the  stockholders  that  are  subject  to  the  only  obliga- 
tion existing  in  favor  of  the  corporation  creditor ;  that  such  obli- 
gation and  the  liability  resulting  in  case  of  breach  are  really 
"quasi-joint"  and  quasi-contractual ;  that,  so  far  as  a  California 
corporation  is  concerned,  the  obligation  and  liability  are,  in  some 
respects,  closely  analogous  to  the  ordinary  joint  and  several  obli- 
gation and  liability,4  that  both  the  corporate  (or  quasi-joint)  and 
the  individual  (or  several)  obligations  and  liabilities  of  the  stock- 
holders are  quasi-contractual  rather  than  strictly  contractual ;  that 
the  same  is  true  of  the  individual  obligations  and  liabilities  of 
stockholders  arising  under  the  laws  of  various  other  American 
States. 

With  respect  to  the  purpose  of  the  present  discussion  of  the 
Risdon  case  in  relation  to  the  conflict  of  laws,  a  few  words  may 
not  be  out  of  place.  While  the  writer  is  inclined  to  doubt  the 
correctness  of  the  result  reached  by  the  English  courts,  his  main 
purpose  does  not  require  that  any  very  positive  conclusion  be 
reached  on  that  point.  On  the  contrary,  his  aim  is  to  consider 
the  larger  questions  in  the  conflict  of  laws  suggested  by  the  case, 
and  to  review  the  decision  merely  as  one  out  of  many  authori- 
ties bearing  on  those  questions.  For  a  number  of  reasons  such  a 
discussion  may  not  be  without  interest :  First,  as  will  appear  later, 
there  are  but  few  decisions  precisely  in  point ;  and  consequently 
but  little  attention  has  heretofore  been  paid  to  the  subject. 
Second,  there  are  a  number  of  different  classes  of  authorities  which, 
though  not  directly  in  point,  bear  very  closely  on  the  ultimate 
problem  presented  and  tend  strongly  to  suggest  the  correct  solu- 
tion to  be  reached ;  yet  these  various  authorities  have  not  been 

4As  to  this,  see  9  Columbia  Law  Rev.  306-309.  It  should  be  remem- 
bered that  the  liability  resulting  from  the  non-fulfillment  of  the  stock- 
holder's individual  (or  several)  primary  obligation  is  limited  according 
to  the  proportion  of  the  subscribed  capital  stock  held  by  each  stockholder. 
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brought  together  so  as  to  exhibit  the  essential  unity  of  principle 
involved,  and  most  of  them  are  not  cited  either  by  the  courts  de- 
ciding the  Risdon  case  or  by  the  text-writers  that  state  the  case 
with  approval.  Third,  the  opinions  rendered  in  the  case  by  the 
English  judges  are  not,  as  it  seems,  entirely  free  from  obscurity 
as  to  the  precise  grounds  of  decision.  Fourth,  while,  so  far  as 
the  observation  of  the  present  writer  goes,  all  the  commentators  in 
the  periodicals  and  text-books  noticing  the  case  have  approved  the 
result  reached,  yet,  with  the  possible  exception  of  the  writer  in  the 
Law  Quarterly  Review,  they  have  not  definitely  explained  or  ap- 
proved the  reasons  given  by  the  English  courts.  Fifth,  as  far  as 
can  be  ascertained  from  the  brief  comments  of  the  reviewers  and 
text-writers,  they  seem  to  differ  more  or  less  as  to  their  respective 
reasons  for  approving  the  result  of  the  case.5 

sIn  order  to  exhibit  the  variety  of  ideas  relating  to  the  Risdon  case, 
the  following  extracts  from  the  various  commentators  are  presented. 
Certain  portions  are  italicized  in  order  to  facilitate  subsequent  reference 
thereto. 

J.  H.  B.  (Professor  J.  H.  Beale  of  Harvard  University),  18  Green 
Bag,  106  (entire  comment  here  given)  :  "The  extraordinary  provisions  of 
the  California  statute  can  hardly  have  extraterritorial  effect;  nor  is  join- 
ing such  a  company  a  submission  to  the  local  laws  of  every  state  in  which 
it  has  power  to  act.  Pinney  v.  Nelson  is  confined  to  the  case  where  the 
corporation  is  expressly  formed  to  do  business  in  California.  Even  if  we 
could  suppose  that  the  law  of  California  had  pozver  to  impose  a  liability 
on  the  defendant,  such  a  liability  would  hardly  be  enforced  in  another 
jurisdiction.     Mandell   v.   Fogg,    182   Mass.   582." 

18  Harvard  Law  Rev.  452  (approving  the  Risdon  case  and  apparently 
disapproving  Pinney  v.  Nelson)  :  "If  *  *  *  a  partnership  is  formed  in 
one  state  and  its  agent  contracts  an  obligation  in  another,  the  liability 
of  the  partners  is  governed  by  the  law  of  the  place  in  which  the  agent 
acts.  The  existence  of  the  relation  of  principal  and  agent,  however,  is 
to  be  determined  by  the  law  of  the  place  where  the  transaction  occurred 
from  which  the  agency  is  alleged  to  have  arisen.  Thus,  in  the  case  of  an 
attempt  to  fasten  liability  upon  a  special  partner  as  a  result  of  the  acts 
of  an  agent  of  the  partnership,  it  has  been  held  that  the  laze  of  the  place 
of  the  partnership  agreement  must  determine  whether  the  partnership 
agent  is  empowered  to  bind  the  special  partner.  (King  v.  Sarria,  69  N.  Y. 
24.)  It  would  seem  to  follow  that  the  incidents  of  the  relation  of  stock- 
holder and  corporation  should  be  fixed  by  the  law  of  the  place  zuhere  that 
relation  came  into  being,  namely,  the  place  zuhere  the  corporation  was 
created.  Of  course,  it  must  be  regarded  as  well  settled  that  the  agents 
of  a  corporation   are  not  the  agents   of  the   stockholders." 

6  Columbia  Law  Rev.  45  (approving  the  Risdon  case  and  also,  ap- 
parently, Pinney  v.  Nelson):  "*  *  *  in  the  case  under  consideration, 
the  plaintiff  was  seeking  to  enforce  a  liability  imposed  by  a  foreign  statute 
in  derogation  of  the  common  law  as  well  as  in  opposition  to  the  limited 
liability  of  the  English  incorporating  act.  The  question  is  suggested  at 
once  as  to  whether  we  have  here  a  conflict  of  rights  or  of  remedies.  If 
the  provisions  of  the  English  statute  be  regarded  as  establishing  primarily 
a  legal  remedy,  something  connected  with  the  enforcement  of  a  right,  then 
it  is  exclusive  of  all  foreign  statutes  so  far  as  that  court  is  concerned. 
But  if  the  double  liability  of  the  California  statute  can  be  regarded  as  a 
new  right  conferred  upon  the  creditor  and  the  conflict  be  one  of  rights  and 
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Suppose  that  E,  an  Englishman  domiciled  in  England,  is  en- 
gaged extensively  in  mining  enterprises  in  California.  While 
temporarily  in  that  State,  he  makes  therein  a  contract  with  C,  a 
California  corporation  having  its  plant  and  business  office  in  that 
State.  By  the  agreement  C  is  to  furnish  E  certain  mining 
machinery  at  his  mines  in  California,  and  E  is  to  pay  C  in  that 
State  the  purchase  price,  $500."  The  machinery  is  duly  delivered 
and  accepted,  but  E  fails  to  pay.       It  is  obvious  that  by  the  Cali- 

not  of  remedies,  the  lex  loci  contractus  should  prevail  *  *  *  The 
result  reached  *  *  *  would  seem  a  very  proper  conclusion  of  the  fore- 
going   argument." 

21  Law.  Quart.  Rev.  105  (approving  the  decision  of  Kennedy,  J.)  : 
"In  Risdon  Iron  &  Locomotive  Works  v.  Furness  *  *  *  we  get  the 
other  side  of  the  picture — an  English  limited  company  invading  California, 
making  contracts  there  which  by  California  law  involve  a  personal  liability 
on  the  part  of  the  shareholders,  and  then  the  shareholders  disclaiming 
liability  on  the  strength  of  the  limited  liability  constitution  of  their  com- 
pany under  English  law.  Fortunately  for  the  defendant  shareholder  the 
forum  was  an  English  Court:  a  Calif  ornian  Court  might  have  arrived  at 
quite  a  different  conclusion:  it  might  have  treated  the  company  as  having 
elected  to  trade  under  the  lain  of  its  adopted  country — but  from  the  stand- 
point of  an  English  Court  is  zvas  impossible  to  hold  that  a  shareholder 
as  such  could  incur  any  liability  beyond  the  payment  in  full  of  his  shares." 

22  Law  Quart.  Rev.  122  (approving  the  decision  of  the  Court  of  Ap- 
peal) :  "One  of  the  fundamental  conditions — the  fundamental  condition  in 
fact — of  such  constitution  is  the  immunity  of  the  shareholders  from  all 
personal  liability  other  than  that  of  paying  tip  their  shares,  and  this  im- 
munity— being  constitutional — follows  the  company  wherever  it  goes,  and 
conditions  all  its  contracts.  Any  powers  given  by  the  company's  memo- 
randum to  comply  with  the  statutory  enactment  of  a  foreign  country  must 
be  read  so  as  not  to  contravene  this  primary  and  paramount  principle 
of  the  company's  constitution.  If  it  does  it  must  be  rejected.  This  is 
all  A  B  C  to  us,  but  the  foreign  manufacturer  may  well  see  in  it  some- 
thing of  a  trap." 

Professor  Josef  Kohler  of  the  University  of  Berlin.  1  Zeitschrift  fur 
Volkerrecht  und  Bundesstaatsrecht,  107  (approving  the  Risdon  case)  : 
'"Die  Entscheidigung  ist  richtig  *  *  *  Die  Frage,  wie  die  Aktionare 
haft  en,  ist  eine  Frage  desjenigen  Personlichkeitsrechts,  dem  die  Aktien- 
gesellschaft unterliegt ;  denn  die  Aktionare  haften  kraft  ihrer  Person- 
lichkeitsbeteiligung  (Lehrbuch  des  burgerlichen  Rechts  I  S.  336),  und 
diese  Beteiligung  ist  der  Personlichkeit  der  Aktiengesellschaft  untertan 
und  wird  darum  auch  von  den  Gesetzen  der  Personlichkeit  beherrscht.  Es 
gilt  daher  das  Recht  des  Heimatstaates  der  Aktiengesellschaft,  und  die 
Bestimmungen  des  amerikanischen  Rechts  konnen,  was  auslandische  Ak- 
tiengesellschaften  betrifft,  nur  als  amerikanisches  Amtsrecht  fur  ameri- 
kanische   Gerichte  gelten." 

Compare  also  Westlake,  Priv.  Internat.  Law  (4th  ed.,  1905)  365;  Dicey, 
Conflict  of  Laws  (2nd  ed.,  1908)  470;  Leake,  Contracts  (5th  ed.,  1906) 
316. 

Tt  is  not  expressly  stated  in  the  reports  of  the  Risdon  case  that  the 
purchase-price  of  the  machinery  was  to  be  paid  in  California,  but  all 
the  circumstances  strongly  suggest  that  such  was  the  fact.  Furthermore, 
if  the  contrary  does  not  affirmatively  appear,  both  the  English  and  the 
American  courts  "presume"  that  the  place  of  performance  is  the  same 
as  the  place  of  contracting.  See  Don  v.  Lippmann  (1837)  5  CI.  &  F.  1, 
12;  Foote,  Priv.  Internat.  Jurisp.  (3rd  ed.,  1904)  45;  Minor,  Conflict  of 
Laws    (1901)    378,    collecting   the    American    authorities. 
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fornia  law  E  incurred  a  primary  obligation  to  pay  C  the  full  $500. 
Let  it  be  assumed,  however,  (contrary,  of  course,  to  the  actual  fact) 
that,  had  the  same  sort  of  contract  been  made  in  England,  by  the 
English  local  law  E's  primary  obligation  would  have  been  limited 
to  the  fair  market  value  of  the  machinery  at  the  time  the  contract 
was  made,  say  $450/  An  action  against  E  having  been  brought 
by  C  in  an  English  court,  what  rule  of  law  will  be  applied  in  de- 
termining the  extent  of  E's  obligation? 

It  is  clear  that  in  determining  this  case  the  English  court,  in 
the  last  analysis,  applies  its  own  municipal  (or  national)  law.8 
This  municipal  law,  however,  has  two  great  divisions.  The  first 
consists  of  those  comparatively  familiar  rules  that  are  applicable 
to  transactions  occurring  exclusively  within  the  territorial  bounds 
of  England  and  having  no  extraterritorial  aspect  whatever.  The 
second  division  comprises  those  rules  that  govern  transactions 
which,  as  in  our  hypothetical  case,  involve  one  or  more  extra- 
territorial elements.  For  the  disposition  of  such  cases  the  Eng- 
lish law  may  adopt  the  territorial,  or  local,  rule  prevailing  in  some 
other  State  or  country.  The  hypothetical  California  case  now 
being  before  the  English  court,  this  second  division  of  the  Eng- 
lish law  furnishes  two  subordinate  sets  of  rules  to  guide  the  judge. 
First,  independently  of  any  special  policy  or  impolicy  intrinsic  to 
the  "maintenance  of  the  action"  in  the  English  forum,  what  rules 
of  law  does  the  English  law  adopt  for  disposing  of  the  case? 
Second,  taking  into  consideration  such  policy  or  impolicy,  what 
rules  does  the  English  law  furnish  for  disposing  of  the  case  so 
far  as  the  English  forum  is  concerned?9  These  questions  put  in 
more  usual,  though  perhaps  less  exact,  terms  are :  First,  according 
to  what  law  should  the  nature  and  extent  of  E's  primary  obliga- 
tion be  determined  ?  Second,  in  case  of  breach  may  an  action  be 
maintained  in  the  English  courts  to  enforce  E's  liability? 

The  considerations  relating  to  this  hypothetical  case  readily 
suggest  the  proper  mode  of  dealing  with  the  Risdon  case.       It  is 

7This  assumption  is  made  so  as  to  raise,  as  far  as  is  possible  in  the 
case  of  a  single  obligor,  a  question  similar  to  that  in  the  Risdon  case, — 
that  is,  a  question  relating  to  the  limitation  of  the  scope  of  the  primary, 
contractual   obligation. 

"See  Lord  Selborne  in  Ewing  v.  Ewing  (1885)  10  App.  Cas.  453,  513; 
Taney,  C.  J.,  in  Bank  of  Augusta  v.  Earle  (1839)  13  Pet.  (U.  S.)  5i9> 
588-589;  Gray,  J.,  in  Hilton  v.  Guyot  (1895)  159  U.  S.  113,  162  et  seq.; 
Westlake,  Priv.  Internat.  Law  (4th  ed.,  1905)  7,  23;  Dicey,  Conflict  of 
Laws  (2nd  ed.,  1908)  3.  Compare  Savigny,  Conflict  of  Laws  (Transl. 
by  Guthrie,  2nd  ed.,   1880)   69. 

"The  necessity  for  distinguishing  between  these  two  questions  will 
be  further  discussed  in  a  subsequent  part  of  this  article. 
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assumed  that  the  basic  facts  of  that  case  are  now  before  us.  In 
one  particular,  however,  as  will  appear  later,  it  is  barely  possible 
that  the  proper  inference  of  fact  to  be  drawn  from  the  basic  facts 
as  set  forth  in  the  statement  of  claim  may  be  capable  of  dispute. 
In  order,  therefore,  to  raise  squarely  those  general  questions  in 
the  conflict  of  laws  that  it  is  the  purpose  of  this  article  to  consider, 
it  seems  necessary,  for  the  present,  to  postulate  the  conclusion  that 
the  memorandum  and  articles  of  association  of  the  Copper  King, 
Limited  unequivocally  authorized10  the  directors  and  other  officers 
of  the  company  to  acquire  mines  in  California  and,  in  connection 
therewith,  to  purchase  the  mining  machinery  in  that  State.  Under 
the  facts  of  the  Risdon  case  as  thus  interpreted,  the  two  questions 
presented  to  the  English  courts  were  these :  I.  What  rule  of  law 
should  determine  the  nature  and  extent  of  the  primary11  obliga- 
tions of  the  shareholders  as  to  the  debt  incurred  in  California  by 
the  Copper  King,  Limited?  II.  Assuming  that  the  California 
rule  of  law  is  properly  applicable  so  as  to  impose  on  the  English 
shareholder  an  individual  primary  obligation,  may  the  California 
creditor,  in  case  of  breach,  maintain  an  action  in  the  English 
courts  for  the  purpose  of  enforcing  the  Englishman's  "general, 

10It  will  be  observed  that  all  the  commentators  and  text-writers  referred 
to,  ante,  pp.  494,  495,  n.  5,  by  necessary  implication,  take  the  view  that  such 
an  authorization  existed.  This  matter  will  be  noticed  with  greater  par- 
ticularity in  a  subsequent  part  of  the  discussion. 

"It  seems  clear  that  in  the  Risdon  case  the  only  disputed  question 
was  whether  the  defendant  shareholder  had  subjected  himself  to  any 
individual  primary  obligation  whatever.  There  was  no  dispute  as  to  the 
individual  remedial  obligation  and  liability  that  would  have  resulted 
had  any  primary  obligation  been  recognized.  The  plaintiff  sought  to 
recover  from  the  defendant  the  lowest  possible  amount  of  damages,  that 
is,  an  amount  proportional  to  the  shares  of  stock  held  by  the  defendant. 

It  should,  perhaps,  be  added,  however,  that  the  fair  inference  from 
the  English  cases  considered  as  a  whole  seems  to  be  that  the  remedial 
obligation  and  liability  resulting  from  a  breach  of  a  primary,  contractual 
obligation  are  determinable  by  whatever  law  governs  the  primary  obliga- 
tion. Compare  especially  Gibbs  v.  Fremont  (1853)  9  Ex.  25;  Jacobs  v. 
Credit  Lyonnais  (1884)  12  Q.  B.  D.  589;  Gibbs  v.  La  Societe  Industrielle, 
etc.  (1890)  25  Q.  B.  Div.  399.  In  the  last  case,  p.  405,  Esher,  M.  R.,  said: 
"The  general  rule  as  to  the  law  which  governs  a  contract  is  that  the 
law  of  the  country,  either  where  the  contract  is  made  or  where  it  is  to 
be  so  performed  that  it  must  be  considered  to  be  a  contract  of  that  country, 
is  the  law  which  governs  such  contract;  not  merely  with  regard  to  its 
construction,  but  also  with  regard  to  all  the  conditions  applicable  to  it  as  a 
contract.-  I  say  'applicable  to  it  as  a  contract  to  exclude  mere  matters  of 
procedure,  which  do  not  affect  the  contract  as  such,  but  relate  merely  to 
the  procedure  of  the  court  in  which  litigation  may  take  place  upon  the 
contract.  The  parties  are  taken  to  have  agreed  that  the  law  of  such 
country  shall  be  the  law  applicable  to  the  contract." 

For  a  contrary  view,  see  Professor  J.  H.  Beale,  (1896),  10  Harvard 
Law  Rev.  168,  173,  Summary  of  Conflict  of  Laws   (1902)   sees.  96,  97. 
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proportional,  individual  liability?"     These  two  questions  may  best 
be  considered  somewhat  separately  from  each  other. 

I.     What  rule  of  law  should  determine  the  nature  and 

EXTENT  OF  THE  PRIMARY  OBLIGATIONS  OF  THE  SHAREHOLDERS  AS  TO 
THE  DEBT  INCURRED  IN  CALIFORNIA  BY  THE  COPPER  KING,  LIMITED? 

From  the  discussion  in  the  former  article  it  is  clear  that,  as 
to  such  debts  as  may  have  been  contracted  by  the  Copper  King, 
Limited  in  England,  the  shareholders  incurred  only  a  corporate 
(or  quasi-joint),  primary  obligation.  It  is  also  clear  that,  as  to 
a  debt  contracted  in  California  by  a  California  corporation,  the 
stockholders  thereof  incur  not  only  a  corporate  (or  quasi-joint), 
primary  obligation  similar  to  that  of  the  English  shareholders  just 
mentioned,  but  also  individual  (or  several),  primary  obligations; 
that  is,  under  the  California  law  the  obligations  and  liabilities  of 
stockholders  in  California  corporations  are  in  many  respects12 
similar  to  the  ordinary  joint  and  several  obligations  and  liabilities. 
It  is  likewise  evident  that,  as  to  debts  contracted  in  California  by 
a  foreign  corporation  or  company  such  as  the  Copper  King, 
Limited,  the  statute  of  that  State  by  its  express  terms  purports  to 
impose  on  the  stockholders  the  same  sort  of  corporate  (or  quasi- 
joint)  and  individual  (or  several)  obligations.13  Now,  no  one 
seems  to  question  that,  as  to  all  the  usual  incidents  relating  to  the 
validity  and  nature  of  any  alleged  corporate  (or  quasi-joint)  obli- 
gation, the  California  rule  of  law  was  controlling.  The  precise 
point  of  dispute  relates  to  the  individual  (or  several),  primary  obli- 
gation. As  to  this  should  the  English  courts  have  applied  the 
rule  regulating  debts  incurred  in  England,  or  should  they  have 
applied  the  rule  expressly  imposed,  so  far  as  possible,  by  the  Cali- 
fornia statute  (lex  loci  contractus)  ? 

Since,  as  already  indicated,  there  are  but  few  authorities  deal- 
ing avowedly  with  the  precise  question  involved,  it  would  seem 
that  it  can  best  be  answered  by  resort  to  fundamental  principles 
and  analogies  relating  to  the  conflict  of  laws.  That  being  so, 
the  principles  and  authorities  to  be  considered  in  the  entire  article 
fall  naturally  into  two  parts :  A.  Principles  and  authorities  relat- 
ing directly  to  obligations  other  than  those  of  stockholders ;  B. 
Principles  and  authorities  relating  directly  to  the  obligations  of 

"See  ante,  p.  493,  n.  4. 

"California  Civ.  Code,  sec.  322,  quoted  9  Columbia  Law  Rev.  286-287, 
n.   7. 
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stockholders.     The  discussion  of  the  first  class  of  cases  will  ob- 
viously afford  a  basis  for  an  adequate  consideration  of  the  second. 

A.  Principles  and  authorities  relating  directly  to  obligations 
other  than  those  of  stockholders. 

The  introductory  cases  here  to  be  considered  may  be  con- 
veniently arranged  in  a  sort  of  ascending  series  ranging  from  the 
simple  to  the  more  complex  cases:  I.  Rules  of  law  applicable  to 
ordinary  several  contractual  obligations ;  2.  Rules  of  law  applic- 
able to  ordinary,  joint  or  joint  and  sezreral,  contractual  obligations  ; 
3.  Rules  of  law  applicable  to  several  contractual  obligations  aris- 
ing through  agency;  4.  Rules  of  law  applicable  to  joint  or  joint 
and  several,  contractual  obligations  arising  through  agency.  De- 
spite their  important  bearing  on  the  ultimate  problem,  it  is  obvious 
that  the  limits  of  space  require  the  discussion  of  these  preliminary 
cases  to  be  as  brief  as  possible. 

1.  Rules  of  laze  applicable  to  ordinary,  several,  contractual  obli- 
gations.— As  a  starting-point  for  the  brief  consideration  of  the 
English  and  American  law  relating  to  ordinary  contracts  having 
extraterritorial  elements,  the  hypothetical  case  already  put  for  a 
different  purpose  will  again  suffice.  It  can  hardly  be  doubted 
that,  according  to  both  the  English  and  the  American  authorities, 
the  lex  loci  contractus,  that  is,  the  California  law,  would  control 
in  determining  whetheror  not  E's  obligation  to  pay  for  the  mining 
machinery  is  limited  to  the  market  price  as  contrasted  with  the 
contract  price.  This  would  seem  plain  from  a  review  of  the 
English  cases  considered  as  an  entirety.  In  this  brief  survey, 
however,  it  will  be  possible  to  notice  only  two  leading  and  typical 
cases  at  any  length. 

In  Peninsular  and  Oriental  Steam  Navigation  Company  v. 
Shand,1*  the  facts  were  these :  The  plaintiff  was  a  British  subject 
domiciled  in  England.  Intending  to  proceed  to  Mauritius,  he 
purchased  a  ticket  in  England  from  the  defendant,  an  English 
company,  this  ticket  entitling  him  to  passage  from  Southampton 
to  Mauritius  via  Alexandria  and  Suez.  The  voyage  from  South- 
ampton to  Alexandria  and  from  Suez  to  Mauritius  was  to  be  made 
on  board  English  vessels  owned  by  the  defendant.  The  land 
carriage  between  Alexandria  and  Suez  having  ended,  at  the  latter 
place  the  plaintiff's  baggage  was  put  aboard  a  small  vessel  in 
charge  of  the  defendant  to  be  taken  to  the  regular  vessel  lying  a 

14  (1865)   3  Moo.  P.  C.   (N.  S.)  272. 
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little  distance  out  at  sea.  It  was  on  board  the  small  vessel  that  a 
certain  parcel  belonging  to  the  plaintiff  was  last  seen.  In  the  body 
of  the  plaintiff's  ticket,  which  he  had  signed  at  the  time  of  purchase, 
it  was  stated  that  the  engagement  of  the  company  was  subject 
to  the  conditions  and  regulations  endorsed  thereon ;  and  among 
the  latter  was  the  clause :  "the  company  do  not  hold  themselves 
liable  for  damage  to,  or  loss,  or  detention  of  passengers'  baggage." 
The  plaintiff  having  sued  the  company  in  Mauritius,  the  Supreme 
Court  held  that  the  contract  was  governed  by  the  French  law 
prevailing  in  Mauritius,  and  that  the  defendant  company  was 
therefore  liable.  On  appeal  the  Privy  Council  reversed  this  de- 
cision, holding  ( i )  that  according  to  the  general  rule  "the  law  of 
the  country  where  the  contract  is  made  governs  as  to  the  nature, 
the  obligation,  and  the  interpretation  of  it;"  (2)  that  to  this 
general  rule  "there  are,  no  doubt,  exceptions  and  limitations"  based 
on  the  supposed  intention  of  the  parties  as  indicated  by  the  nature 
of  the  contract  and  the  circumstances  involved;  (3)  that  in  the 
case  before  the  court  the  "actual  intention"  of  the  parties  as  thus 
shown  was  that  the  local  English  law  should  control. 

The  general  rule  was  thus  announced  in  the  oft-quoted  lan- 
guage of  Lord  Justice  Turner,  who  spoke  for  the  entire  court:15 

"The  general  rule  is,  that  the  law  of  the  country  where  a  con- 
tract is  made  governs  as  to  the  nature,  the  obligation,  and  the  in- 
terpretation of  it.  The  parties  to  a  contract  are  either  the  sub- 
jects of  the  power  there  ruling,  or  as  temporary  residents  owe  it 
a  temporary  allegiance :  in  either  case  equally  they  must  be  under- 
stood to  submit  to  the  law  there  prevailing,  and  to  agree  to  its 
action  upon  their  contract.  It  is,  of  course,  immaterial  that  such 
agreement  is  not  expressed  in  terms ;  it  is  equally  an  agreement 
in  fact,  presumed  de  jure,  and  a  foreign  court  interpreting  or  en- 
forcing it  on  any  contrary  rule  defeats  the  intention  of  the  parties, 
as  well  as  neglects  to  observe  the  recognized  comity  of  nations."16 

This  general  rule,  so  well  expressed  and  defended  in  the  fore- 
going passage,  has  been  applied  in  a  number  of  English  decisions  ;17 

15  (1865)  3  Moo.  P.  C.  (N.  S.)  272,  290. 

"The  italics  are  those  of  the  writer.  It  may  be  stated  here,  once  for 
all,  that  the  same  is  true  as  regards  all  italics  used  in  quotations  from 
judicial    opinions,    text-books    or    legislative    enactments. 

17£.  g.,  Quarrier  v.  Colston  (1842)  1  Phil.  147;  Santos  v.  Illidige  (i860) 
8  C.  B.  (N.  S.)  861;  Jacobs  v.  Credit  Lyonnais  (1884)  12  Q.  B.  D.  589 
(proceeding  avowedly  on  the  supposed  intention  of  the  parties  as  the 
dominant  factor,  and  under  the  particular  circumstances  applying  the  lex 
loci  contractus;  the  latter  is  recognized  by  the  judges  of  both  the  lower 
court  and  the  Court  of  Appeal  as  the  general  rule.  See  p.  596,  per  Den- 
man,  J.;  p.  597,  per  Manisty,  J.;  pp.  600-601,  per  Bowen,  L.  J.)  ;  Gibbs  v. 
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and  in  practically  all  the  cases  decided  since  the  Shand  case  the 
judges  have  expressly  recognized  the  general  applicability  of  the 
lex  loci  contractus,  even  though,  in  some  instances,18  they  have 
held  that  the  particular  agreement  before  them  should  be  governed 
by  some  other  rule,  that  is,  the  law  by  which  "the  parties  in- 
tended that  the  transaction  should  be  governed,  or  rather"  the  law 
to  which  "it  is  just  to  presume  they  have  submitted  themselves  in 
the  matter."19 

It  now  seems  necessary  to  exemplify  what,  under  the  English 
doctrine  as  to  the  "presumed  intention"  of  the  parties,  is  requisite 
to  displace  the  lex  loci  contractus  as  the  controlling  rule.  Prob- 
ably the  best  case  for  this  purpose  is  In  re  Missouri  Steamship 
Company  :20  A  contract  was  made  in  Massuchusetts  between  the 
plaintiff,  domiciled  in  the  United  States,  and  the  defendant,  an 
English  company.  By  the  agreement  the  plaintiff's  cattle  were 
to  be  carried  from  Boston  to  England  in  a  British  ship.  A  clause 
in  the  contract,  drawn  "in  the  English  form,"  stipulated  that  the 
company  should  not  be  liable  for  the  negligence  of  the  master  or 
crew  of  the  ship.  Such  a  clause  was  valid  by  the  English  law, 
but  void  by  that  of  Massachusetts  on  grounds  of  public  policy.  A 
loss  having  resulted  from  the  negligence  of  the  master  and  crew, 
the  plaintiff  brought  an  action  in  the  English  courts.  Mr.  Jus- 
tice Chitty  held  (i)  that,  although  prima  facie  the  lex  loci  con- 
tractus would  apply,  yet  the  nature  of  the  contract  and  the  cir- 

Societe  Industrielle,  etc.  (1890)  25  Q.  B.  D.  399,  405  {per  Esher,  M.  R. : 
"It  is  clear  that  these  were  English  contracts  according  to  two  rules  of 
law ;  first,  because  they  were  made  in  England ;  secondly,  because  they 
were  to  be  performed  in  England")  ;  Hamlyn  v.  Talisker  Distillery  [1894] 
A.  C.  202  (proceeding  on  the  "intention"  theory,  and  under  the  particular 
circumstances  finding  the  lex  loci  contractus  applicable)  ;  Kaufman  v. 
Gerson  [1903]  2  K.  B.  114,  116  (French  law  held  to  govern,  as  to  essential 
validity,  a  contract  made  in  France ;  in  the  Court  of  Appeal  the  same 
view  seems  to  have  been  taken,  but  it  was  held  that  the  actual  decision 
should  be  reversed  on  the  sole  ground  that,  since  the  contract  was  in  con- 
travention of  essential  principles  of  morality  and  justice,  an  action  should 
not  be  permitted  to  be  maintained  in  an  English  forum.  See  [1904I  1 
K.  B.  591,  598). 

18See,  e.  g.,  Lloyd  v.  Guibert  (1865)  L.  R.  1  Q.  B.  115,  122;  per.  Willes, 
J.;  In  re  Missouri  Steamship  Company  (1889)  42  Ch.  D.  321,  326,  per 
Chitty,  J.    (compare  Halsbury,  L.  C,  at  p.  336). 

"Language  of  Willes,  J.,  in  Lloyd  v.  Guibert  (1865)  L.  R.  1  Q.  B.  115, 
120.  This  represents  substantially  the  form  of  statement  most  frequently 
adopted  by  English  judges.  The  nominal  "intention"  theory  of  the 
English  courts  goes  back  to  the  oft-quoted  statement  of  Lord  Mansfield  in 
Robinson  v.  Bland  (1760)  2  Burr.  1077,  1078:  "The  parties  had  in  view 
the  law  of  England.  The  law  of  the  place  can  never  be  the  rule,  where 
the  transaction  is  entered  into  with  an  express  view  to  the  law  of  another 
country,  as  the  rule  by  which   it  is  to  be  governed." 

"(1889)    42  Ch.   D.  321. 
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cumstances  involved  were  sufficient  indicia  that  the  parties  "in- 
tended" the  English  law  to  control;  (2)  that,  since  the  stipulation 
was,  under  the  Massachusetts  law,  merely  void  on  grounds  of 
public  policy,  and  not  immoral  or  forbidden  by  positive  law,  it 
would  be  enforced  in  an  English  court.  This  decision  was 
affirmed  by  the  Court  of  Appeal. 

In  giving  his  opinion,  Mr.  Justice  Chitty  said  inter  alia : 

"It  is  generally  agreed  that  the  law  of  the  place  where  the 
contract  is  made  is  prima  facie  that  which  the  parties  intended  or 
ought  to  be  presumed  to  have  adopted  as  the  footing  upon  which 
they  dealt,  and  that  such  law  ought  therefore  to  prevail  in  the 
absence  of  circumstances  indicating  a  different  intention.    *    *    * 

A  different  intention  *  *  *  may  be  inferred  from  the  sub- 
ject-matter of  the  contract  and  from  the  surrounding  circum- 
stances, as  far  as  they  are  relevant  to  determine  the  character  of 
the  contract.     *     *     *"21 

A  passage  from  the  opinion  of  Lord  Halsbury  in  the  Court  of 
Appeal  will  fairly  exemplify  the  English  method  of  weighing  the 
various  "circumstances"  referred  to  by  Mr.  Justice  Chitty  as  well 
as  by  the  judges  in  many  other  cases : 

"Now  this  is  a  contract  for  the  conveyamce  of  cattle  from  Bos- 
ton to  England  by  sea  on  hoard  a  British  ship  by  a  British  com- 
pany whose  domicil  is  in  England.  Those  circumstances,  though 
very  strong,  would  perhaps  not  be  conclusive.  But  when  I  look 
at  the  contract  itself  and  find  that  the  ordinary  exceptions  to  the 
bill  of  lading  are  the  Queen's  enemies  and  so  on,  it  is  absolutely 
impossible  to  resist  the  conclusion  that  the  parties  did  contemplate 
being  governed  by  English  law  in  their  contracting  relations.  If 
I  am  to  assume  that  the  law  of  the  United  States  is  that  this  par- 
ticular stipulation  now  in  dispute  is  of  no  validity  in  the  United 
States  and  cannot  be  enforced,  when  I  find  that  both  the  parties 
to  the  contract  make  this  stipulation  a  part  of  the  contract  into 
which  they  enter  which  is  of  validity  in  England  and  can  be  en- 
forced, and  cannot  be  enforced  in  the  United  States,  it  seems  to 
me  to  follow  irresistibly  that  the  contract  relations  into  which 
the  parties  entered  were  such  that  they  intended  to  be  governed 
and  regulated  by  English  law :  and  if  that  is  so  the  question  is 
free  from  doubt."22 

It  may  well  be  thought  that  the  nominal  ratio  decidendi  of  this 
and  similar  English  cases — that  of  "actual"  or  "presumed  inten- 


l(i%fy)  42  Ch.  D.  321,  326. 
H1889)  42  Ch.  D.  321,  336. 
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tion" — is  open  to  serious  objections  both  theoretical  and  practical,23 
that  ultimately,  despite  the  language  of  the  cases,  some  of  them 
are  to  be  supported,  if  at  all,  only  according  to  more  objective 
criteria, — according  to  what  Mr.  Westlake  calls  "substantial  con- 
siderations."24 It  may  also  be  thought,  perhaps,  that  even  ac- 
cording to  the  avowed,  nominal  theory  of  the  English  courts  a  dif- 
ferent result  might  well  have  been  reached  in  the  case  of  In  re 
Missouri  Steamship  Company.-5       But  the  purpose  of  this  intro- 

"For  criticisms  from  various  points  of  view,  see  Westlake,  Priv.  In- 
ternat.  Law  (4th  ed.,  1905)  279;  Professor  J.  H.  Beale  (1896),  10  Harvard 
Law  Rev.    168,    169   ct  seq.;   Minor,   Conflict  of  Laws    (1901)    362   et  seq. 

wPriv.  Internat.  Law  (4th  ed.,  1905)  sec.  212:  "In  these  circumstances 
it  may  probably  be  said  with  truth  that  the  law  by  which  to  determine 
the  intrinsic  validity  and  effects  of  a  contract  will  be  selected  in  England 
on  substantial  considerations,  the  preference  being  given  to  the  country 
with  which  the  transaction  has  the  most  real  connection,  and  not  to  the 
law  of  the  place  of  contract   as  such." 

Despite  the  language  used  in  various  parts  of  his  work.  Dicey  also  seems, 
in  the  last  analysis,  to  adopt  a  more  or  less  objective  test  not  dissimilar 
to  that  represented  in  the  language  quoted  from  Westlake :  Conflict  of 
Laws  (2nd  ed.,  1908)  Note  19,  What  is  the  law  determining  the  essential 
validity  of  a  contract?  At  page  820  the  learned  author  says:  "Whatever 
form,  in  short,  the  objection  takes,  it  amounts  to  this,  that  the  essential 
validity  of  a  contract  cannot  depend  upon  the  choice  of  the  parties  thereto, 
but  that  to  make  the  validity  of  a  contract  depend  upon  its  proper  law  is 
to  make  its  essential  validity  depend  on  the  choice  of  the  parties. 

"The  reply  to  this  objection  is  that  its  force  depends  on  a  misunder- 
standing of  the  principle  contended  for.  No  one  can  maintain  that  per- 
sons who  really  contract  under  one  laze  can  by  any  device  whatever  render 
valid  an  agreement  which  that  law  treats  as  void  or  voidable.  *  *  * 
//  it  is  clear  they  meant  to  contract  under  one  law,  e.  g.,  the  law  of  Eng- 
land, no  declaration  of  intention  to  contract  under  another  law  so  as  to 
give  validity  to  the  contract  will  avail  them  anything.  But  this  result 
follows  because  in  the  view  of  the  Court  their  real  intention  was  to 
enter  into  an  English  contract." 

It  is  perhaps  well  to  add,  somewhat  by  way  of  anticipation,  that  in 
Pinney  v.  Nelson  (1901)  183  U.  S.  144  (the  case  most  nearly  like  the 
Risdon  case),  the  Supreme  Court,  though  citing  leading  English  cases 
and  proceeding  nominally  according  to  the  "intention"  theory,  in  reality 
adopts  objective  criteria.  This  will  receive  further  attention  in  a  subse- 
quent part   of  the   article. 

ffiIn  Liverpool,  etc..  Steam  Co.  v.  Phenix  Ins.  Co.  (1889)  129  U.  S. 
397,  458,  the  facts  were  essentially  the  same  as  those  of  In  re  Missouri 
Steamship  Co.  Yet  the  court,  while  reviewing  all  the  important  English 
cases  and  nominally  recognizing  the  "intention"  theory,  held  that  the 
"presumption"  in  favor  of  the  lex  loci  contractus  had  not  been  overcome. 

So,  too,  it  is  generally  held  by  the  State  courts  that  the  lex  loci  con- 
tractus governs  the  obligations  of  carriers,  whether  by  land  or  by  water, 
as  regard  limitation  of  responsibility  for  loss  by  negligence  of  their  serv- 
ants, loss  by  fire,  etc.  The  Brantford  City  (1886)  29  Fed.  373,  381;  The 
Henry  B.  Hyde  (1897)  82  Fed.  681,  684;  Hale  v.  New  Jersey,  etc.,  Co. 
(1843)  15  Conn.  539,  546;  Pennsylvania  Co.  v.  Fairchild  (1873)  69  111. 
260;  Illinois,  etc.,  R.  Co.  v.  Beebe  (1898)  174  111.  13,  27;  Hazel  v.  Chicago, 
etc.,  R.  Co.  (1891)  82  la.  477;  Brockway  v.  American  Express  Co.  (1897) 
168  Mass.  257,  258;  Grand  v.  Livingston  (1896)  4  N.  Y.  App.  Div.  589, 
affirmed  (1899)  158  N.  Y.  688;  Ryan  v.  Missouri,  etc.,  R.  Co.  (1885)  65 
Tex.    13. 
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ductory  survey  does  not  require,  and  the  limits  of  space  do  not 
permit,  any  detailed  criticism  of  either  the  general  theory  or  the 
conclusion  reached  in  this  particular  case.  For,  even  if  the  Eng- 
lish doctrine  be  accepted  to  the  fullest  extent,  it  would  seem  plain 
that  in  the  hypothetical  case  relating  to  the  purchase  of  mining 
machinery  in  California  the  law  of  that  State  should  be  applied 
by  the  English  courts. 

There  are  these  "substantial  considerations"  pointing  to  the 
California  law:  (i)  The  contract  was  made  in  California;  (2)  the 
machinery  was  to  be  manufactured  and  delivered  in  that  State ; 
(3)  the  purchase  price  was  to  be  paid  in  that  State;  (4)  the  de- 
fendant was  extensively  engaged  in  mining  in  that  State,  and  the 
machinery  was  supplied  in  connection  therewith;  (5)  the  plain- 
tiff" was  a  California  corporation  having  its  plant  and  business 
office  in  that  State.  The  single  English  element  is  the  fact  that 
the  defendant  was  an  Englishman  domiciled  in  England ;  this 
could  hardly  be  thought  by  anyone  a  consideration  sufficient  to 
prevent  the  operation  of  the  lex  loci  contractus.-6  Even  if  we  try 
to  apply  the  "intention"  test,  it  must  be  remembered  that  there 
are  two  parties  to  the  bargain,  the  Californian  as  well  as  the 
Englishman.  Such  possible  inward  intention  as  the  Englishman 
alone  might  have  would  not  be  determinative.  "Intention  of  the 
parties"  must  really  mean  that  which  each  party  as  a  reasonable 
man  would  be  warranted  in  assuming  to  be  the  intention  or  mean- 
ing of  the  other.27 

2cSee  especially  the  first  sentence  in  the  passage  quoted  from  Lord 
Halsbury,  ante,  p.  502;  and  compare  Gibbs  v.  Societe  Industrielle,  etc.  (1890) 
25   Q.   B.   D.   399. 

"Compare  Dicey,  Conflict  of  Laws  (2nd  ed.,  1908)  558:  "Here  as  in 
other  branches  of  the  law,  an  inquiry  into  the  intention  of  the  parties  is 
really  an  inquiry,  not  into  the  actual  intention  of  X  and  A,  for  it  possibly 
never  had  any  real  existence,  but  into  the  intention  which  would  have 
been  formed  by  sensible  persons  in  the  position  of  X  and  A  if  their  atten- 
tion had  been  directed  to  contingencies  which  escaped  their  notice." 

In  Grand  v.  Livingston  (1896)  4  N.  Y.  App.  Div.  589,  affirmed  (1899) 
158  N.  Y.  688),  a  case  deciding  that  the  validity  of  a  clause  limiting  the 
responsibility  of  a  carrier  for  the  negligence  of  its  servants  was  to  be  de- 
termined by  the  lex  loci  contractus,  Adams,  J.,  said:  *  *  *  the  ques- 
tion of  intent  can  hardly  be  said  to  involve  the  actual  mental  operations  of 
the  parties,  for,  as  a  matter  of  fact,  they  probably  did  not  stop  to  consider 
what  was  the  legal  effect  of  their  agreement,  or  whether  there  was  any 
diversity  in  the  law  of  the  two  States ;  and,  therefore,  when  we  speak  of 
the  'question  of  intent'  we  are  making  use  of  what  may  perhaps  be  termed 
a  'legal  fiction;'  but,  nevertheless,  the  law  does  look  at  the  acts  of  the 
parties  and  the  circumstances  surrounding  them  which  may  possibly  have 
exerted  some  influence  upon  their  actions,  and  then  assumes  that  their 
intention  is  in  harmony  with  such  acts  and  circumstances.'' 

For  a  discussion  of  the  necessity  of  adopting  as  to  all  phases  an  "ob- 
jective theory  of  contract,"  see  Holland,  Jurisp.  (10th  ed.,  1906)  353-357. 
and  numerous  English  and  American  authorities  there  cited. 
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Thus  far  our  hypothetical  case  has  been  considered  in  relation 
to  the  English  authorities.  That  the  result  reached  is  supported 
also  by  those  of  the  United  States  could  hardly  be  questioned.  As 
is  well-known,  the  American  decisions,  and  especially  the  dicta, 
are  in  great  conflict;  yet,  since  practically  all  the  "substantial  con- 
siderations" point  to  the  California  law,  there  would  probably  be 
entire  agreement  that  the  California  rule  should  determine  whether 
or  not  E's  primary  obligation  should  be  limited  to  the  market 
price  of  the  machinery.  The  American  authorities  may  be 
roughly  divided  into  three  classes.  Some  jurisdictions  favor  the 
lex  loci  contractus  as  such  and  seem  to  apply  it  with  uniformity.28 
Yet  even  in  such  jurisdictions  there  are  usually  dicta  intimating 
that  in  some  cases  the  intention  of  the  parties  might  possibly  bring 
about  a  different  result.29  Other  American  authorities,  while 
conceding  that  the  law  of  the  place  of  making  the  contract  or- 
dinarily controls,  assert  that  if  the  place  of  performance  is  else- 
where, the  law  of  the  latter  place  applies.30  It  is  obvious,  how- 
ever, that  even  in  these  jurisdictions  the  conclusion  reached  as  to 
the  Englishman  buying  machinery  would  be  the  same,  for  per- 
formance of  both  sides  of  the  California  contract  was  to  take 
place  in  that  State.  Finally,  some  of  the  American  courts,  par- 
ticularly the  Supreme  Court  of  the  United  States,31  tend  to  pro- 
ceed according  to  the  nominal  English  theory  relating  to  the  in- 
tention of  the  parties.32  But  with  these  courts,  even  more  than 
with  those  of  England,  the  lex  loci  contractus  is  deemed  controll- 
ing unless  it  is  displaced  by  substantial  countervailing  considera- 
tions.33 

2.     Rules  of  law  applicable  to  joint  or  joint  and  several,  con- 

^See,  e.  g.,  the  Massachusetts  cases:  Carnegie  v.  Morrison  (1841)  2 
Mete.  (Mass.)  381;  Milliken  v.  Pratt  (1878)  125  Mass.  374;  Baxter  Nat. 
Bk.  v.  Talbot  (1891)  154  Mass.  213;  Brockvvay  v.  Am.  Express  Co.  (1897) 
168  Mass.  257,  258;  Mittenthal  v.   Mascagni   (1903)    183  Mass.  19. 

Some  of  the  cases  from  other  jurisdictions  are  collected  in  Minor,  Con- 
flict of  Laws   (1901)   362,  n.   1. 

^See,  e.  g.,  the  Massachusetts  cases  cited  in  the  preceding  note. 

30Some  of  such  cases  are  collected  in   Minor,   p.   362,  n.   2. 

"Liverpool,  etc.,  Steam  Co.  v.  Phenix  Ins.  Co.  (1889)  129  U.  S.  397, 
448,  458  (referred  to  ante,  p.  503,  n.  25),  Coghlan  v.  South  Carolina  R.  Co. 
(1891)  142  U.  S.  ior,  109;  Hall  v.  Cordell  (1891)  142  U.  S.  116,  120; 
Pinney  v.  Nelson  (1901)   183  U.   S.  144,  148. 

32For  cases  in  the  State  courts,  see,  e.  g.,  Grand  v.  Livingston  (1896) 
4  N.  Y.  App.  Div.  589.  affirmed,  (1899)  158  N.  Y.  688;  also  the  cases 
cited  in  Minor,  p.  363,  n.  3. 

^See,  e.  g.,  Liverpool,  etc.,  Steam  Co.  v.  Phenix  Ins.  Co.  (1889)  129 
U.  S.  397,  458;  Grand  v.  Livingston  (1896)  4  N.  Y.  App.  Div.  589,  affirmed, 
(1899)    158  N.  Y.  688. 
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tractual  obligations. — An  advance  one  step  nearer  to  the  Risdon 
case  is  made,  if  the  facts  of  the  hypothetical  California  case  be 
modified  in  one  particular  only.  Suppose  that,  instead  of  E  alone, 
there  are  two  Englishmen,  E  and  F,  who  under  the  same  circum- 
stances contract  in  person  to  pay  for  the  machinery.  Let  it  be 
assumed,  further,  that  by  the  California  law  E  and  F  subject  them- 
selves to  a  joint  and  several  obligation  unless  C  has  actually 
"waived"  the  several  obligations  at  the  time  of  contracting;  also 
that,  had  the  contract  been  made  in  England,  in  the  absence  of  ex- 
press words  to  the  contrary  E  and  F  would,  under  the  English 
local  law,  have  incurred  only  a  joint  obligation.  Here  again  all 
"substantial  considerations"  point  to  the  California  law;  and, 
whether  we  are  guided  by  the  lex  loci  contractus  as  such,  the  lex 
loci  solutionis  as  such,  or  the  law  to  which  "it  is  just  to  presume 
they  have  submitted  themselves  in  the  matter,"  it  would  seem 
plain  that  the  California  rule  is  controlling.  The  authorities  sup- 
port this  conclusion.34 

Suppose,  however,  that  E  and  F  had  agreed  inter  sc  in  England 
that  as  to  any  transactions  in  California  they  should  incur  only  a 
joint  obligation  ;  could  it  be  doubted  that  this  would  be  quite  im- 
material ?35  Assume,  further,  that,  had  the  contract  been  made 
in  England,  under  the  law  of  that  country  E  and  F  would  have 
failed  to  incur  several  obligations  only  because  they  had  "regis- 
tered" themselves  with  a  certain  public  officer  as  provided  by  law. 
Could  any  importance  be  attached  to  that  fact,  so  far  as  a  Cali- 
fornia transaction  is  concerned  ? 

?.  Rules  of  lard'  applicable  to  several,  contractual  obligations 
arising  through  agency. — These  agency  cases — the  third  group  in 
the  series  preparatory  to  the  corporation  cases — are  fundamental ; 
and  a  clear  understanding  of  the  various  problems  involved  would 
seem  to  be  an  important  prerequisite  to  reaching  a  correct  con- 
clusion in  the  Risdon  case.  Suppose  that,  instead  of  contracting 
in  person  in  California,  E  remains  in  England  and  there  appoints 
A.  another  Englishman,  to  go  to  California  and  purchase  the  min- 
ing machinery  under  circumstances  in  all  other  respects  the  same 
as  those  of  the  original  case.  For  present  purposes  it  will  suffice 
to  consider  three   questions    suggested  by  this   amendment:    (a) 

34Bank  of  Topeka  v.  Eaton  (1899)  95  Fed.  Rep.  355;  see  Wiley  v. 
Holmes  (1859)  28  Mo.  286,  per  Scott,  J.  See  also  the  authorities  dis- 
cussed or  cited  post,  pp.  514-516. 

^See  the  discussion  in  the  former  article,  9  Columbia  Law  Rev.  285, 
296-297,  and   authorities  there  cited. 
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What  laws,  if  any,  have  a  bearing  on  the  scope  of  an  agent's  au- 
thority to  contract  in  behalf  of  his  principal  in  a  foreign  country? 
(b)  What  law  determines  whether  or  not  the  effect  of  the  agent's 
authorized  act  is  to  impose  upon  the  principal  any  obligation  at 
all?  (c)  What  law  determines  the  extent  or  limitations  of  the 
obligation  imposed  on  the  principal  by  reason  of  the  agent's  act? 
The  importance  of  discriminating  these  three  matters — too  fre- 
quently confused  with  one  another — would  seem  to  justify  as 
thorough  a  discussion  as  the  limits  of  space  will  permit. 

(a)  What  laws,  if  any,  have  a  bearing  on  the  scope  of  an  agent's 
authority  to  contract  on  behalf  of  his  principal  in  a  foreign  coun- 
try ? — As  said  by  Professor  Beale,  whether  an  actor  has  been 
authorized  to  do  a  given  act  "is  purely  a  question  of  fact,  depend- 
ing solely  upon  evidence.  The  authorizing  of  an  act  by  an  agent 
is  not  the  creation  of  a  right;  it  depends  solely  upon  the  will  of 
the  party,  not  upon  the  law."36  Accordingly,  if  the  authority,  or 
authorization,  be  expressed  in  writing,  the  only  question  is :  what 
does  the  instrument  mean?  What  does  the  instrument,  properly 
interpreted,  direct  or  permit  the  actor  to  do  in  behalf  of  the  one 
executing  the  instrument  or  otherwise  becoming  a  party  to  it  ?  In 
general  the  meaning  will  be  clear  from  the  language  used  and  the 
ordinary  ''surrounding  circumstances  ;"  but,  if  the  principal  is  accus- 
tomed to  dealing  in  a  particular  jurisdiction,  the  law  of  such  place 
may  well  be  one  of  the  many  "surrounding  circumstances"  giving 
meaning  to  the  authorization.  Likewise,  if  the  authorized  act  is  to 
be  done  by  the  agent  in  some  other  country,  that  also  would  seem  to 
be  a  circumstance  to  be  considered  as  a  matter  of  interpretation  ;  and 
thus  the  customs  and  laws  affecting  the  local  agents  of  such  other 
country  might  be  more  or  less  relevant  in  determining  the  details 
as  to  the  character  and  scope  of  the  authority  granted.  All  this 
appears  to  be  well  exemplified  by  an  important  English  case, 
Chatcnay  v.  Brazilian,  etc.,  Co.:37  The  plaintiff,  a  subject  of  Brazil, 
executed  in  Brazil  a  power  of  attorney.  This  instrument,  written 
in  the  Portuguese  language,  authorized  a  London  broker  to  buy 
and  sell  shares  in  any  part  of  the  world.  Accordingly,  the  broker, 
acting  in  England,  sold  some  of  the  plaintiff's  shares  in  the  de- 
fendant company,  and  they  were  registered  in  the  name  of  the 
purchaser.      The  plaintiff  claimed  a  rectification  of  the  register  on 

3eSummary  of  Conflict  of  Laws   (1902)   sec.  92    (3  Beale,  Cas.   Confl.  of 
L.  542). 

37[i89i]    1   Q.  B.  79,  84. 
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the  sole  ground  that  the  sale  was  not  authorized.       In  passing  on 
this  question  Lord  Esher  of  the  Court  of  Appeal  said : 

"This  authority  was  given  in  Brazil,  and  the  meaning  is  to  be 
established  by  ascertaining  what  the  plaintiff  meant  when  he  wrote 
it  in  Brazil.  The  authority  being  given  in  Brazil,  and  being 
written  in  the  Portuguese  language,  the  intention  of  the  writer  is 
to  be  ascertained  by  evidence  of  competent  translators  and  experts, 
including  if  necessary  Brazilian  lawyers,  as  to  the  meaning  of 
the  language  used ;  and  if  according  to  such  evidence  the  intention 
appears  to  be  that  the  authority  shall  be  acted  upon  in  foreign 
countries,  it  follows  that  the  extent  of  the  authority  in  any  country 
in  which  the  authority  is  to  be  acted  upon  is  to  be  taken  to  be 
according  to  the  law  of  the  particular  country  where  it  is  acted 
upon."38 

(b)  What  law  determines  whether  or  not  the  effect  of  the 
agent's  authorized  act  is  to  impose  upon  the  principal  any  obliga- 
tion at  all  ?39  This  question  may  relate  either  to  a  disclosed  prin- 
cipal or  to  an  undisclosed  principal.  From  the  authorities,  both 
English  and  American,  it  seems  clear  that  the  controlling  rule  is 
furnished  by  the  law  governing  the  contract  as  between  the  agent 
and  the  third  party,  that  is,  ordinarily  the  lex  loci  contractus.  Each 
case  may  be  considered  somewhat  separately. 

First,  then,  we  may  assume  that  E  authorized  A,  under  the 
facts  of  the  amended  hypothetical  case,  to  make  the  California 
agreement  in  the  name  of  E — the  latter  thus  apparently  intending 
to  incur  personally  the  resulting  obligation.  Under  these  circum- 
stances there  could  hardly  be  any  doubt  that  the  law  of  California 
would  determine  the  legal  effect  of  A's  authorized  contractual  act. 
This  fundamental  principle  is  vividly  and  satisfactorily  stated  in 
the  oft-quoted  language  of  Lord  Lyndhurst  :40 

^See  also  the  opinion  of  Lindley,  L.  J.,  in  the  same  case,  at  p.  85 ;  also 
Maspons  v.  Mildred  (1882)  9  Q.  B.  D.  530,  539  (opinion  of  Lindley,  L.  J., 
quoted  post,  p.  510);  Owings  v.  Hull  (U.  S.,  1835)  9  Pet.  607,  626  {per 
Story,  J. :  "Every  authority  given  to  an  agent  or  attorney,  to  transact 
business  for  his  principal,  must,  in  the  absence  of  any  counterproofs,  be 
construed  to  be  to  transact  it  according  to  the  laws  of  the  place  where  it 
is  to  be  done."). 

While  the  passage  quoted  from  Lord  Esher  amply  suports  the  sug- 
gestions of  the  writer,  it  may  well  be  thought  that  the  last  part  is  put 
somewhat  more  strongly  than  is  necessary,  and  that  some  explanation  or 
qualification  is  needed.  Compare  Dicey.  Conflict  of  Laws  (2nd  ed.,  1908) 
610,  n.   1. 

MThis  is  closely  related  to  a  somewhat  different  and  larger  question: 
what  laws  determine  the  legal  powers  of  the  agent  (1)  as  to  authorized 
acts,  and  (2)  as  to  unauthorized  acts? 

"Albion  Ins.  Co.  v.  Mills  (1828)  3  Wils.  &  Sh.  218,  233;  s.  n.  Pattison  v. 
Mills   (1828)    1  D.  &  CI.  342,  363- 
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"If  I  send  an  agent  to  reside  in  Scotland,  and  he,  in  my  name, 
enters  into  a  contract  in  Scotland,  the  contract  is  to  be  considered  as 
mine  where  it  is  actually  made.  It  is  not  an  English  contract,  be- 
cause I  actually  reside  in  England.  If  my  agent  executes  it  in 
Scotland,  it  is  the  same  as  if  I  were  myself  on  the  spot,  and  exe- 
cuted it  in  Scotland/' 

Second,  it  may  be  assumed  that  E  appointed  A  to  enter  into 
contractual  agreements  in  behalf  of  E  both  in  England  and  in  Cali- 
fornia,— these  agreements,  however,  to  be  made  in  the  name  of  A, 
E  himself  not  "intending"  to  subject  himself  to  any  direct  obliga- 
tion in  favor  of  the  third  party.  In  other  words  E  is  an  undis- 
closed principal  transacting  business  both  in  England  and  in  Cali- 
fornia. It  is  believed  that  this  case  has  an  extremely  important 
bearing  on  our  ultimate  problem  ;  for  the  typical  shareholder  in  an 
English  company  doing  business  in  California  would  seem  to 
occupy  a  position  closely  analogous  to  that  of  a  foreign  undisclosed 
principal.  Let  us  suppose  that  by  the  California  law  an  undis- 
closed principal  becomes  directly  bound  as  the  result  of  the 
agreements  of  the  agent;  and  let  us  assume  further  (contrary  to 
the  actual  fact,  of  course)  that  by  the  English  local  law  the  undis- 
closed principal  does  not,  as  to  contracts  made  by  the  agent  in 
England,  incur  any  obligation.  It  is  obvious  that  the  English 
local  rule  would  control  as  to  such  English  contracts.  But  how 
about  the  California  contract  relating  to  the  mining  machinery? 
Does  the  local  rule  of  the  place  of  appointment  work  a  limitation 
upon  the  effect  of  the  authorized  act  done  in  California?  It  would 
seem  not.  Such  authorities  as  exist  appear  to  support  this  con- 
clusion. Thus,  in  Maspons  v.  Mildred*'1  a  case  before  the  English 
Court  of  Appeal,  the  plaintiffs,  Spanish  merchants  of  Havannah, 
authorized  D.  &  Co.,  of  the  same  place,  to  consign  goods  for  them 

41Maspons  v.  Mildred  (1882)  9  Q.  B.  D.  530,  539.  (Compare  Huff  cut, 
Agency  (2nd  ed.,  1901)  170:  "It  is  held  in  England  that  a  foreign  prin- 
cipal cannot  sue  or  be  sued  on  a  contract  made  by  his  agent  in  England 
unless  it  clearly  appears  that  the  agent  was  authorized  to  make  his  prin- 
cipal a  party  and  that  the  principal,  and  not  the  agent,  was  intended  to  be 
the  contracting  party.  It  is  presumed  that  the  third  party  gives  credit  ex- 
clusively to  the  agent  in  such  a  case.  (Citing  Die  Elbinger  Actien-Gesell- 
schaft  v.  Claye,  L.  R.  8  Q.  B.  313;  Hutton  v.  Bulloch,  L.  R.  9.Q-  B.  572.) 
In  the  United  States  it  is  held  that  there  is  no  such  presumption,  and  the 
question  whether  exclusive  credit  is  given  to  the  agent  is  one  of  fact."  See 
also  Leake,  Contracts  (5th  ed.,  1906)  336. 

The  English  rule  referred  to  in  the  foregoing  quotation  is,  of  course, 
quite  consistent  with  the  doctrine  of  Maspons  v.  Mildred.  The  important 
matter  for  us  is  not  whether  the  English  law  does  hold  the  foreign  prin- 
cipal, but  whether  the  English  law,  the  lex  loci  contractus,  is  the  determ- 
inative rule  one  way  or  the  other.  Compare  the  passage  from  Dicey,  quoted 
P.  5". 
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to  the  defendants  in  England  for  the  purpose  of  sale.  This  was 
done,  the  dealings  with  the  defendants  taking  place  in  the  name  of 
D.  &  Co.  and  the  names  of  the  plaintiffs  not  being  disclosed.  The 
question  before  the  court  concerned  the  right  of  the  plaintiffs  to 
sue  the  defendants  in  the  English  courts  for  certain  insurance 
money  collected  by  the  defendants  on  the  loss  of  certain  goods 
of  the  plaintiffs  consigned  by  D.  &  Co.  By  the  local  Spanish  law 
prevailing  in  Havannah,  the  place  where  the  plaintiffs  appointed 
their  agents,  the  plaintiffs  would  have  had  no  right  to  enforce  any 
contracts  made  by  D.  &  Co.  in  the  name  of  the  latter.  It  was  held, 
however,  that  the  contract  between  D.  &  Co.  and  the  defendants 
was  an  English  contract  and  that  therefore  the  plaintiffs  could 
recover.  In  speaking  for  the  court,  Jessel,  M.  R.,  and  Bowen  and 
Lindley,  LJJ.,  the  learned  judge  last  named  said: 

"The  Spanish  code  *  *  *  authorizes  an  agent  to  act  in  his 
own  name,  relieves  him  from  all  obligation  to  disclose  his  principal, 
binds  him  as  if  he  were  the  principal,  and  precludes  the  principal 
from  enforcing  the  contract  made  by  the  agent,  unless  the  agent 
has  first  transferred  his  right  of  action  to  his  principal.  These 
rules,  moreover,  apply  to  cases  in  which  the  agent  is  known  by  the 
person  dealing  with  him  to  have  a  principal,  if  the  name  of  that 
principal  is  not  disclosed.  The  defendants  zvere  aware  of  the 
Spanish  law  on  tliis  subject,  and  contend  that  they  zcere  entitled 
to  treat  Demestre  &  Co.  as  principals  and  owners  of  the  cargo, 
and  to  ignore  the  plaintiffs  altogether.  The  Spanish  law  appears 
to  us  to  be  a  circumstance  to  be  taken  into  account  in  considering 
the  nature  and  extent  of  the  authority  given  by  the  plaintiffs  to 
Demestre  &  Co. ;  but  the  Spanish  law  is  not,  in  our  opinion,  material 
for  any  other  purpose.  The  contract  between  Demestre  &  Co.  and 
the  defendants  is  governed  by  English  law,  not  Spanish,  and  the 
persons  who  can  sue  and  be  sued  on  that  contract  in  England  must 
also  be  determined  by  our  law.  and  not  by  the  law  of  Spain."*2 

It  is  true  that  in  the  case  just  considered  the  only  question  was 
the  right  of  the  foreign  undisclosed  principal — not  the  duty.  But 
on  principle  it  seems  impossible  to  suggest  any  good  reason  why 
there  should  be  a  distinction.  Furthermore,  the  ratio  decidendi 
of  the  court  seems  quite  clearly  to  support  the  conclusion  that 
both  sides  of  the  obligation — the  duty  as  well  as  the  right — would 
be  determined  by  the  law  governing  the  contract  as  between  the 

42In  the  House  of  Lords  the  decision  was  affirmed  on  other  grounds, 
the  judges  finding  it  unnecessary  to  pass  on  the  ratio  decidendi  of  the 
Court  of  Apeal.  See  Mildred  v.  Maspons  (1883)  8  App.  Cas.  874.  878,  per 
Lord  Blackburn:  "Should  any  such  questions  arise  in  some  other  j  case, 
the   reasoning  in  the  judgment   will  be  well  worthy  of  consideration." 
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agent  and  the  third  party.       This  proposition  is  fully  accepted  by 
the  English  text-writers.     Thus  says  Air.  Dicey:43 

"When  a  principal  in  one  country  contracts  in  another  country 
through  an  agent,  the  rights  and  liabilities  of  the  principal  as  re- 
gards third  parties  are,  in  general,  governed  bv  the  law  of  such 
other  country,  i.  e.,  the  country  where  the  contract  is  made  {lex 
loci  contractus)." 

"*  *  *  if  an  English  principal  enters  into  a  contract  in  a 
foreign  country  through  an  agent,  his  rights  and  liabilities  under 
the  contract  are  governed  by  the  law  of  the  foreign  country,  not  of 
England ;  but  it  does  not  follow  from  this  that,  under  the  law  of 
the  foreign  country  (e.  g.,  France)  the  rights  and  liabilities  of  an 
English  principal  are  the  same  as  those  of  a  French  principal."44 

(c)  What  law  determines  the  extent  or  limitations  of  the  obli- 
gation imposed  on  the  principal  by  reason  of  the  agent's  act? — In 
view  of  the  discussion  immediately  preceding,  it  would  seem  to 
follow  as  an  a  fortiori  proposition  that  the  extent  of  the  principal's 
obligation  is  to  be  measured  by  the  law  governing  the  contract  as 
between  the  agent  and  the  third  party,  i.  e.,  ordinarily  the  lex  loci 
contractus.  Thus,  for  example,  in  the  case  relating  to  E's  pur- 
chase of  machinery  in  California  through  A,  his  agent,  could  it 
be  doubted  that  the  California  law,  rather  than  that  of  England, 
would  determine  whether  E  subjected  himself  to  a  primary  obli- 
gation to  pay  the  full  contract  price  or  only  a  primary  obligation 
to  pay  the  market  value?  The  reasoning  of  Mr.  Justice  Martin 
in  Arayo  v.  Curretl*5  has  a  very  important  bearing  on  the  question 
before  us : 

"The  defendant  sent  his  vessel  from  New  Orleans  to  Vera 
Cruz,  to  be  employed  in  the  transportation  of  passengers — and  the 
master  there  entered  into  a  contract  for  their  passages,  which  being 
within  the  scope  of  his  authority,  must  be  as  binding  on  the  de- 
fendant, as  if  it  had  been  entered  into  by  him  personally.  This 
proposition  is,  hoivever,  strenuously  combated  by  his  counsel,  who 
contends  that  the  master  had  no  authority  to  bind  the  owner  ab- 
solutely, but  only  to  the  amount  of  the  value  of  the  vessel  and 
freight;  because  the  laws  of  the  country,  in  which  the  owner  has  his 

"Conflict  of  Laws    (2nd  ed.,   1908)    609-611. 

"See  also  Foote,  Priv.  Internat.  Jurisp.  (3rd  ed.,  1904)  417,  426,  448, 
451;  Westlake,  Priv.  Internat.  Law  (4th  ed.,  1905)   sec.  223. 

Compare  Continental  Ins.  Co.  v.  Chamberlain  (1889)  132  U.  S.  304; 
McMaster  v.  New  York  Life  Ins.  Co.  (1897)  78  Fed.  Rep.  33,  37;  Mc- 
Master  v.  New  York  Life  Ins.  Co  (1901)  183  U.  S.  25,  38,  exemplifying 
the  extent  to  which  the  law  of  the  place  where  the  agent  acts  determines 
the  effect  of  the  agent's  act  in  binding  the  principal. 

*5(i83o)    1   La.   528,  530;  20  Am.   Dec.  286. 
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domicil,  fix  the  measure  of  his  responsibility,  on  all  contracts  made 
by  the  master     *     *     *. 

"The  moment  it  is  admitted  or  established  that  the  master's  agree- 
ment for  carrying  passengers  was  on  terms  such  as  lie  was  author- 
iced  to  make,  its  legal  consequences  must  depend  on  other  prin- 
ciples than  those  of  the  law  of  the  contract  of  mandate:  the  agree- 
ment must  have  the  same  effect  as  if  entered  into  with  the  owner 
personally.  If  then  the  defendant  had  gone  himself  to  Vera  Cruz, 
and  entered  into  a  contract  with  a  man  there,  which  was  to  be  per- 
formed in  the  island  of  Cuba,  would  it  have  been  governed  by  the 
law  of  Louisiana?  Now,  if  there  be  a  principle  better  established 
than  any  other  on  the  subject  of  the  conflict  of  law,  it  is,  that  con- 
tracts are  governed  by  the  laws  of  the  country  in  which  they  are 
entered  into,  unless  thev  be  so  with  a  view  to  a  performance  in 
another."40   47 

"Accord:  Malpica  v.  McKown  (1830)  1  La.  248;  20  Am.  Dec.  279,  281. 
Said  Porter,  J. :  "The  defendant  resists  the  application  of  the  laws  of 
Spain  to  the  case  on  two  grounds :  First,  that  the  laws  of  the  place  where 
the  ship  is  owned  must  determine  the  responsibility  of  the  defendants  *  *  * 
as  to  the  first  point,  we  are  of  opinion  that  the  law  of  the  place  of  the 
contract,  and  not  that  of  the  owner's  residence,  must  be  the  rule  by  which 
his  obligations  are  to  be  ascertained.  *  *  *  What  we  do  by  another,  we 
do  by  ourselves,  and  zve  are  unable  to  distinguish  between  the  responsibility 
created  by  the  owner,  sending  his  agent  to  contract  in  another  country, 
and  that  produced  by  going  there  and  contracting  himself." 

Compare,  however,  the  reasoning  of  Story,  J.,  in  Pope  v.  Nickerson 
(1844)  3  Story,  465,  a  case  which,  according  to  the  view  of  the  court, 
related  to  the  law  governing  the  obligations  of  a  shipowner  growing  out 
of  a  contract  of  affreightment  made  by  the  master  of  the  vessel.  The 
limits  of  space  do  not  permit  of  an  adequate  discussion  of  the  involved 
facts  of  this  case  or  the  lengthy  opinion.  Two  points,  however,  may  be 
suggested:  First,  it  is  not  improbable  that  the  learned  judge  would  have 
reached  the  same  result  even  if  the  contract  had  been  made  by  the  ship- 
owner in  person.  (See  especially  the  doctrine  stated  at  p.  474.)  Second, 
despite  the  fact  that  the  case  has  had  an  influence  upon  the  doctrine 
and  the  language  of  later  cases, — no  doubt,  in  part  at  least  owing  to  the 
eminence  of  the  judge  as  a  writer  on  the  conflict  of  laws — it  is  believed 
difficult  to  support  the  court's  reasoning  on  the  point  relating  to  agency. 
For,  throughout  his  opinion,  Justice  Story  appears  to  neglect  the  all-impor- 
tant distinction  between  the  authority  or  authorization  of  the  agent  (a  ques- 
tion of  fact,  see  ante,  pp.  506-8),  and  the  effect  of  the  authorized  act  in  the 
foreign  country  (a  question  of  law).  It  would  seem  that  this  vice  pervades 
the  entire  opinion,  including  that  part  in  which  he  dissents  from  Arayo  v. 
Currell  and  Malpica  v.  McKown,  the  Louisiana  cases.  (See  3  Story,  pp. 
473,  476,  481,  483.) 

Compare  also  Lloyd  v.  Guibert  (1865)  6  B.  &  S.  100,  a  case  involving 
the  limitations  of  the  obligations  of  a  shipowner  growing  directly  and 
indirectly  out  of  a  contract  of  affreightment  made  by  the  master  of  the 
vessel.  The  Court  of  Queen's  Bench,  expressly  purporting  to  follow7  the 
reasoning  of  Pope  v.  Nickerson,  placed  its  decision  on  the  ground  that 
the  "authority"  of  the  master  was  to  be  determined  by  the  "law  of  the 
flag."  In  the  opinion  of  Blackburn,  J.,  however,  as  in  that  of  Story,  J., 
there  apears  to  be  a  serious  neglect  to  distinguish  between  the  authority 
of  the  agent  and  the  legal  effect  of  his  authorized  act  (or  the  legal  powers 
of  the  agent).  Thus,  at  p.  H7.the  learned  judge  says:  "*  *  *  the  state- 
ment of  the  French  law  in  the  plea  must  be  taken  to  be  accurate,  and 
according    to    that    the    authority    given    by    the    French    owners    to    their 
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4.  Rules  of  law  applicable  to  joint  or  joint  and  several,  con- 
tractual obligations  arising  through  agency. — This  fourth  class 
of  cases,  the  last  of  the  preliminary  series  outlined,  obviously  brings 
us  still  nearer  to  the  actual  facts  of  the  Risdon  case.  Once  again 
amending  the  original  hypothetical  case,  let  us  assume  that  several 
Englishmen,  E,  F,  G,  and  others,  by  an  agreement  made  in  Eng- 
land, form  either  an  ordinary  partnership  or  an  unincorporated 
joint-stock  association.  In  accordance  with  the  authorization  con- 
French  master  is  not  an  authority  to  bind  them  absolutely  by  any  acts 
or  engagements  of  his,  but  a  limited  authority  only  to  bind  them  by  such 
acts  and  engagements,  subject  (as  far  as  personal  liability  of  the  owners 
is  concerned)   to  a  defeasance  on  their  abandoning  the  ship  and  freight. 

"We  think  that  the  power  of  the  master  to  bind  his  owners  personally 
is  but  a  branch  of  the  general  law  of  agency.  And  it  seems  clear  that 
if  a  principal  gives  a  mandate  to  an  agent  containing  a  condition  that 
all  contracts  which  the  agent  makes  on  behalf  of  his  principal  shall  be 
subject  to  a  defeasance,  those  who  contract  through  that  agent  with  notice 
of  that  mandate  (containing  such  a  limit  on  his  authority)  cannot  hold 
the  principal  bound  absolutely"  *  *  *  (pp.  119.  120).  The  law  of  the 
place  where  a  contract  was  made,  and  that  of  the  place  where  it  was  to 
be  fulfilled,  are  very  important  on  any  question  as  to  the  validity  or  the 
effect  of  a  contract;  but  as  we  have  already  said,  zee  think  the  question 
before  us  depends  not  on  the  validity  or  effect  of  the  contract,  but  on  the 
authority  of  the  agents  who  made  the  contract  to  bind  the  defendants 
to  it." 

Most  significant  of  all,  for  present  purposes,  is  the  fact  that,  on  appeal 
to  the  Exchequer  Chamber,  that  court  failed  to  approve  the  line  of' 
reasoning  pursued  by  Mr.  Justice  Story  and  by  Mr.  Justice  Blackburn. 
Instead  of  doing  this,  the  court,  speaking  through  Mr.  Justice  Willes, 
holds  that,  whether  the  contract  of  affreightment  is  made  by  the  owner 
in  person  or  by  his  agent,  the  obligations  growing  out  of  the  relation 
thereby  established  are  to  be  determined  ordinarily  by  "the  law  of  the 
flag," — this  being  the  "law  which  they  intended,  or  rather  by  which  they 
may  justly  be  presumed  to  have  bound  themselves." 

At  the  end  of  his  opinion  Willes,  J.,  said :  "For  these  reasons  we 
have  arrived  at  the  same  conclusion  as  the  Court  of  Queen's  Bench,  and, 
without  examining  the  grounds  upon  which  that  Court  proceeded,  we  are 
of  opinion  that  the  judgment  was  right,  and  ought  to  be  affirmed." 

4TIt  seems  unnecessary  to  notice  at  length  a  fourth  important  question 
relating  to  foreign  principals :  What  rule  of  law  controls  the  principal's 
obligations  with  respect  to  capacity,  consideration,  "mutual  assent,"  etc.? 
Consistently  with  the  various  other  doctrines  relating  to  foreign  agents 
and  principals,  it  seems  clear  that  these  matters  are  to  be  determined 
according  to  the  law  governing  the  contract  as  between  the  agent  and  the 
third  party,  i.  e.,  ordinarily  the  lex  loci  contractus.  Thus,  e.  g.,  if  a 
married  woman  in  State  A  appoints  an  agent  to  make  an  agreement  for  her 
in  State  B,  her  capacity  to  contract  should  be  determined  according  to  the 
law  of  State  B,  even  though  in  State  A,  where  she  is  domiciled,  she  has  no 
such  capacity.  Bowles  v.  Field  (1897)  78  Fed.  Rep.  742;  Bell  v.  Packard 
(1879)  69  Me.  105;  Milliken  v.  Pratt  (1878)  125  Mass.  374,  376;  Baum  v. 
Birchall  (1892)  150  Pa.  St.  164.  See  contra,  Freeman's  Appeal  (1897)  68 
Conn.  533.  But  it  should  be  observed  that  this  case  proceeds  on  the 
theory  that  the  appointment  of  an  agent  in  State  A  involves  the  creation 
of  a  contractual  relation  in  such  State.  (Baldwin,  J. :  "But  to  create  an 
agency  is  to  enter  into  a  contractual  relation."  It  is  believed  difficult  to 
defend  such  a  proposition.  See  Huff  cut.  Agency  (2nd  ed.,  1901),  sees. 
10,  28,  29. 
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tained  in  such  agreement,  the  company  operates  certain  mines  in 
California.  In  connection  therewith  a  duly  authorized  agent 
purchases  machinery  of  C  under  circumstances  in  all  other  respects 
the  same  as  those  affecting  the  original  hypothetical  case.  Sup- 
pose, further,  purely  by  way  of  hypothesis,  that  by  the  law  of  Cali- 
fornia E  and  the  others  incur  a  joint  and  several  obligation,  and 
that  by  the  local  law  of  England,  had  the  contract  of  purchase  been 
made  there,  E  and  the  others  would  have  subjected  themselves  to 
a  joint  obligation  only.  Which  rule  is  applicable?  The  answer 
to  this  question  appears  simple,  involving  merely  a  combination,  as 
it  were,  of  the  principles  discussed  under  divisions  "2"  and  "3." 
Consistently  with  what  might  be  expected  from  these  principles, 
the  authorities  show  first,  that  the  obligations  of  the  partners  or 
shareholders  inter  se  are  to  be  determined  by  the  law  governing 
the  partnership  agreement,  i.  e.,  ordinarily  the  law  of  the  place 
where  such  agreement  was  made;  second,  that  their  obligations 
toward  third  persons  are,  as  to  a  particular  contract,  controlled 
ordinarily  by  the  law  of  the  place  where  that  contract  was  made 
by  the  agent  of  the  partnership  or  company.  A  few  of  the  au- 
thorities will  now  be  noticed. 

Baldwin  v.  GrayiS  is  an  instructive  case  on  the  subject.  The 
following  passage  from  the  able  opinion  of  Mr.  Justice  Porter  suf- 
ficiently indicates  the  facts  of  the  case  as  well  as  the  ratio  decidendi 
of  the  court : 

"The  plaintiff  was  agent  for  the  steamboat  '  Fayette,'  of  which 
the  defendant  was  part  owner.  This  action  is  instituted  to  re- 
cover the  amount  of  an  appeal  bond,  given  in  an  action,  wherein 
the  owners  of  this  boat  were  defendants,  and  also  for  moneys  paid 
for  the  expenses  of  the  boat  while  in  this  port. 

"It  is  insisted  the  defendant  is  liable  in  solido,  because  the  con- 
tract by  which  he  became  interested  in  this  vessel,  was  entered  into 
at  Pittsburg,  in  the  State  of  Pennsylvania,  where  the  common  law 
prevails. 

"This  law  governs  the  obligation  of  the  partners  with  each 
ether,  but  not  with  third  persons.  //  can  no  more  affect  the 
rights  of  those  who  contract  with  them  in  a  different  country,  than 
particular  stipulations  between  the  partners  could.  The  contract 
entered  into  in  the  case  before  us,  was  made  in  this  State,  and 
must  be  regulated  by  the  lex  loci  contractus     *     *     *. 

"We  think  therefore,  that  the  defendant  is  only  liable  for  his 
virile  portion  of  the  moneys  laid  out  and  expended  on  the  steam- 
boat '  Favette.'  " 


48(i826)    4  Mart.    (La.)    N.   S.    192. 
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Another  important  case  for  present  purposes  is  Bank  of  Topeka 
v.  Eaton  :49  In  the  Kansas  General  Statutes  of  1889  was  the  follow- 
ing provision :  "All  contracts  which,  by  the  common  law,  are  joint 
only,  shall  be  construed  to  be  joint  and  several."  The  defendants 
in  the  present  action,  brought  in  the  United  States  Circuit  Court 
of  Massachusetts,  were  certain  members  of  a  voluntary  joint-stock 
association  organized  in  Massachusetts  under  a  so-called  trust  deed. 
The  action  was  based  on  a  contract  executed  by  the  association  and 
the  plaintiff  in  Kansas.  Presumably,  according  to  the  law  of 
Massachusetts  only  a  joint  obligation  would  have  resulted.  It 
was  held  ( 1 )  that  the  Kansas  statute  related  not  to  the  remedy  but 
to  the  right,  i.  c,  to  the  primary  obligations  arising  as  the  result  of 
the  agreement  made  in  Kansas;  (2)  that,  since  the  contract  had 
been  made  in  Kansas,  the  law  of  that  State  governed,  and  the  de- 
fendants had  thus  incurred  several  obligations  as  well  as  a  joint 
obligation.     Said  Putnam,  J. : 

"There  is  sufficient  in  this  record  to  show  on  its  face  that  the 
contract  in  suit  was  executed  in  Kansas,  and  in  view  of  its  laws, 
so  that  its  legal  effect  is  to  be  determined  according  to  those  laws. 
*  *  *  whether  or  not  a  contract  is  joint  or  joint  and  several  re- 
lates to  its  legal  effect,  and  is  therefore  a  matter  touching  the 
right,  and  not  merely  the  remedy.  Therefore  we  must  hold  that 
this  contract  was  made  under  such  circumstances  as  to  be  controlled 
with  reference  to  its  legal  effect  by  the  Kansas  statute  cited." 

To  the  authorities  thus  far  noticed  in  connection  with  the  sub- 
ject of  partnership  obligations  may  be  added  a  quotation  from  the 
authoritative  work  of  Lord  Lindley  :50 

"*  *  *  with  respect  to  unincorporated  companies,  the 
measure  of  liability  in  respect  of  any  given  transaction,  seems,  upon 
principle,  to  depend  upon  the  law  of  the  place  where  the  transac- 
tion in  question  occurred  {lex  loci  contractus)."51 

With  these  authorities  before  us  it  can  hardly  be  doubted  that 

49 (1899)    95   Fed.   Rep.   355,  356. 

502  Lindley,  Law  of  Companies    (6th  ed.,   1902)    1227. 

"For  further  authorities  supporting  the  proposition  that  in  general 
the  lex  loci  contractus  determines,  as  to  third  parties,  the  nature  and 
the  extent  of  the  obligations  of  partners  or  shareholders  in  an  unincor- 
porated joint-stock  association,  see  Brewer,  J.,  Pinney  v.  Nelson  (1901) 
183  U.  S.  144,  150;  Lynch  v.  Postlethwaite  (1819)  7  Mart.  (La.)  69; 
Dicey,  Conflict  of  Laws  (2nd  ed.,  1908)  470.  Compare  Cox  v.  United 
States  (1832)  6  Pet.  172,  202  ("The  general  rule,"  etc.)  ;  Alexandria, 
etc.,  R.  Co.  v.  Johnson  (1900)  61  Kan.  417;  59  Pac.  1063,  1065;  Wiley  v. 
Holmes  (1859)  28  Mo.  286  {per  Scott,  J.:  "It  is  well  settled  that  the  law 
of  the  place  of  the  contract  governs  as  to  its  nature,  obligation  and  inter- 
pretation, and  also  that  it  determines  whether  a  contract  is  joint  and  several, 
or  several.");  Waverly  Bank  v.  Hall   (1892)    150  Pa.   St.  466. 
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in  general  the  lex  loci  contractus  determines,  as  to  third  parties, 
the  nature  and  extent  of  the  obligations  of  partners  and  share- 
holders in  unincorporated  joint-stock  associations.  But,  it  may- 
be asked,  does  the  lex  loci  contractus  stand  the  test  as  regards  so- 
called  "limited  partnerships?"  The  question  is  obviously  a  per- 
tinent one,  for  the  position  of  the  special  partner  is  somewhat 
analogous  to  that  of  the  typical  stockholder  in  a  limited  liability 
corporation/'2  If  the  general  rule  should  be  inapplicable  to  the 
case  of  the  special  partner,  such  case  must  be  considered  to  present 
a  very  conspicuous  exception ;  yet  it  is  difficult  to  discover  any 
reason,  theoretical  or  practical,  for  recognizing  such  a  departure 
from  the  general  rule.  It  must  of  course  be  remembered  that 
limited  partnerships  were  unknown  to  the  common  law  ;53  that 
apart  from  the  protection  afforded  by  statutes  in  certain  jurisdic- 
tions the  special  partner  would  have  the  full  obligation  of  the 
ordinary,  general  partner  ;54  and  that,  for  this  reason,  in  case  any 
of  the  substantial  requisites  of  such  statutes  are  not  complied  with, 
the  special  partner  incurs,  as  to  third  parties,  the  same  obligation 
as  that  of  a  general  partner,55 — and  that,  too,  despite  his  intention 
and  expectation  to  the  contrary.56      That  is,  his  exemption  ceases 

"Compare,  by  way  of  illustration,  the  argument  advanced  in  18  Harvard 
Law  Rev.  452,  approving  the  Risdon  case.  This  is  quoted  ante,  p.  494, 
n.   5- 

53Such  partnerships  were  not  recognized  in  England  until  1907 :  "An 
Act  to  Establish  Limited  Partnerships,"  7  Ed.  VII.  c.  24.  Compare  Coope 
v.  Eyre  (1788)  1  H.  Bl.  37,  48,  per  Lord  Loughborough:  "In  many  parts 
of  Europe,  limited  partnerships  are  admitted,  provided  they  be  entered 
on  a  register;  but  the  law  of  England  is  otherwise,  the  rule  being,  that 
if  a  partner  shares  in  advantages,  he  also  shares  in  all  disadvantages." 
Compare  also  the  discussion  in  the  former  article,  9  Columbia  Law  Rev. 
285,  296-301,  and  authorities  there  cited. 

54See  Professor  F.  M.  Burdick,  Limited  Partnerships  (1908)  30  Cyc. 
751-752. 

"The  cases  are  fully  collected  in  30  Cyc.  754  et  seq.  These  authorities 
are  closely  analogous  to  the  large  number  of  decisions  holding  that  the 
associates  in  a  defectively  organized  "corporation"  not  amounting  to  a 
so-called  de  facto  corporation  incur,  as  to  contracts  made  in  their  behalf, 
the  unlimited,  individual  obligations  and  liabilities  of  ordinary  partners. 
These  cases  are  fully  collected  by  Professor  E,  H.  Warren,  (1908),  21 
Harvard  Law  Rev.  321-322. 

^Compare  Strang  v.  Thomas  (1902)  114  Wis.  599,  holding  that  one  who 
purchases  the  interest  of  a  special  partner  in  a  partnership  in  which 
all  are,  in  law,  generally  liable  owing  to  a  failure  to  comply  with  statutes 
relative  to  special  partners,  is  liable  generally,  though  he  has  no  intent  to 
become  a  general  partner.  Said  Bardeen,  J. :  "But  it  is  said  the  appellant 
did  not  know  the  actual  facts,  and  did  not  intend  to  become  a  general 
partner.  That  may  be  granted,  and  still  he  may  not  escape  liability.  *  *  * 
Claiming,  as  he  did,  the  right  to  a  proportionate  share  in  the  profits,  had  any 
been  realized,  he  ought  not  to  complain  when  called  upon  to  share  losses 
on  the  same  basis.  As  a  general  partner  he  was  liable,  with  the  other 
members,  for  all  the  debts  of  the  company ;     *     *     *  " 
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as  soon  as  he  fails  to  secure  the  protection  of  the  particular  law 
empowering  the  making  of  contracts  with  third  parties  on  the 
basis  of  such  exemption. 

But  how  can  that  particular  law  have  an}'  efficacy  per  se  as  to 
contracts  with  third  parties  made  in  a  foreign  country  where  the 
partnership  was  authorized  to  do  business?  In  such  case,  if  the 
foreign  law  does  not  afford  similar  protection  on  one  ground  or 
another,  on  what  theory  can  the  special  partner  escape  the  normal 
common  law  obligation  ?  To  be  sure,  he  may  be  supposed  to 
say  that,  while  authorizing  the  transaction  in  the  foreign  country, 
he  did  not  "intend"  to  incur  any  personal  obligation,  or,  in  other 
words,  that  he  authorized  the  contractual  act  of  the  partnership, 
but  that  he  did  not  "authorize"  the  obligation  as  such.  But  ob- 
viously it  must  be  the  authorized  act  that  is  important,  not  the  in- 
tention as  to  the  obligation.  In  the  last  analysis  the  latter  is  de- 
termined by  the  law,  not  by  the  will  of  the  parties.57  If  the  foreign 
law  fails  to  protect  as  to  the  foreign  contract,  the  special  partner 
is  neither  any  better  nor  any  worse  off  than  when,  because  of  non- 
compliance with  some  statutory  provision,  he  becomes  bound,  de- 
spite his  intention  to  the  contrary,  on  a  contract  made  in  the  very 
place  where  the  partnership  was  organized.58 

As  already  intimated,  the  analogous  principles  and  authorities 
thus  far  considered  point  clearly  to  the  lex  loci  contractus  as  the 
general  rule  for  determining  the  obligations  of  the  special  partner 
to  third  persons.  This  would  seem  to  be  particularly  true  of  the 
agency  cases,  Maspons  v.  Mildred,™  relating  to  an  undisclosed 
principal,  and  Arayo  v.  Cnrrell,60  bearing  on  the  limitation  of  a 
principal's  obligation.  So  too,  special  emphasis  may  be  placed 
on  Baldunn  v.  Gray,61  for  that  case  is  almost  a  "converse"  to  the 
one  immediately  to  be  considered.  Of  the  authorities  directly  in 
point  King  v.  Sarria62  is  the  leading  case.  It  must  be  freely  con- 
fessed that — as  is  often  true  in  cases  relating  to  the  conflict  of 
laws — the  court's  opinion  in  King  v.  Sarria  is  not  so  explicit  or 
definite  as  one  might  desire.  Yet  it  is  believed  that,  considered 
as  an  entirety,  the  opinion  is  not  necessarily  opposed  to  the  con- 
clusion in  favor  of  the  applicability  of  the  lex  loci  contractus,  and 

"Compare  ante,  pp.   501-5;   especially  page  502  and   notes  24,   27. 
5SCompare  ante,  p.   516,  n.   56. 

59(i882)   9  Q.  B.  D.  530,  539,  discussed  and  quoted  from  ante,  pp.  509, 
510. 

eo(i83o)    1  La.  528;  discussed  and  quoted  from  ante,  pp.  511,  512. 
"(1826)  4  Mart.  (La.)  N.  S.  192,  discussed  and  quoted  from  ante,  p.  514. 
e2(i877)   69  N.  Y.  24. 
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that,  in  any  event,  the  actual  decision  reached  is  quite  consistent 
with  that  conclusion. 

Because  of  its  important  bearing  on  our  ultimate  problem,  the 
case  would  seem  to  justify  somewhat  careful  attention.  The  de- 
fendant, Sarria,  had  executed  in  Cuba  a  partnership  agreement 
with  Grau,  Lopez  &  Co.  upon  the  understanding  that,  in  accord- 
ance with  the  Spanish  law  prevailing  in  Cuba,  Sarria's  liability 
should  be  limited  to  the  funds  contributed  by  him,  and  that  his 
name  should  not  appear  in  the  firm  name.  (The  report  of  the 
case  does  not  state  whether  there  was  any  express  understanding 
as  to  trading  in  foreign  countries.)63  The  partnership,  acting 
under  the  firm  name  of  Grau,  Lopez  &  Co.,  traded  in  New  York 
and  contracted  in  that  state  an  obligation  in  favor  of  the  plaintiffs. 
An  action  having  been  instituted  against  Sarria  in  the  courts  of 
New  York,  for  the  purpose  of  charging  him  as  on  an  ordinary  part- 
nership obligation,  it  was  held — correctly,  it  would  seem — that  the 
defendant  was  not  bound  in  this  way.  To  judge  of  the  opinion  of 
the  court,  it  must  be  read  as  a  whole.  The  limits  of  space  make 
it  possible  to  quote  only  those  passages  64  that  in  some  degree  at 
least  lend  support  to  the  view  that,  in  the  first  instance,  the  lex 
loci  contractus  should  govern  the  special  partner's  obligations  to 
third  parties : 

"It  is  hardly  necessary  to  say,  that  when  a  limited  partnership 
is  duly  formed  and  carried  on  under  our  statute,  though  the  gen- 
eral partner  is  the  agent  for  all  the  partners,  with  powers  full 
enough  to  transact  all  the  business  of  the  firm,  and  to  bind  it  to 
all  contracts  within  the  scope  of  that  business,  he  gets  no  authority, 
from  his  relation  as  partner  and  agent  of  the  special  member  of 
the  firm,  to  fix  upon  him  any  greater  liability  than  that  which  has 
been  stipulated  for.     *     *     * 

"But  it  is  claimed  *  *  *  that  the  Commercial  Code  of 
Spain  cannot  have  an  extraterritorial  effect ;  and  that  one  dealing 
in  this  State,  in  which  that  law  does  not  rule,  cannot  avail  himself 
of  its  effect.  If  this  be  so,  it  must  be,  because  the  law  of  this  State 
forbids  a  foreigner,  in  such  a  case  as  this,  from  invoking  the  aid 
of  any  law  of  his  domicile.  But  one  country  recognizes  and  admits 
the  operation  within  its  own  jurisdiction,  of  the  lazes  of  another, 
when  not  contrary  to  its  ozvn  public  policy.     *     *     * 

^If  such  was  not  the  fact,  this  alone  would  distinguish  it  from  the 
Risdon  case  in  a  point  that  might  be  thought  by  some  to  be  very  material. 
This  would  seem  to  be  particularly  important  with  those  courts  that 
purport  to  proceed  according  to  the  English  "intention"  theory.  Compare 
Brewer,  J.,  in  Pinney  v.  Nelson  (1901)  183  U.  S.  144,  150  (statement 
relating   to   partnerships). 

"(1877)   69  N.  Y.  24,  28,  30,  31,  32. 
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"It  is  not  the  statutes  of  one  community  which  extend  their  con- 
trolling pozi'cr  into  the  territories  of  another;  it  is  the  sovereign 
of  each  who  adopts  the  foreign  rule.     *     *     * 

"It  cannot  be  said  that  there  is  a  rule  of  exclusion,  on  account 
of  this  particular  law  being  contrary  to  our  public  policy.  It  much 
resembles  our  own  statute  for  the  formation  of  limited  partnerships, 
and,  with  some  difference  in  detail,  it  aims  at  the  same  beneficial 
result,  which  ours  has  in  view.     *     *     * 

"The  contract  with  the  plaintiffs  will  be  construed  and  enforced 
by  the  laws  of  this  State,  and  they  will  determine  the  nature  and 
extent  of  the  liability  upon  it,  of  the  partnership,  the  maker  of  it. 
The  former,  the  contract  of  partnership,  between  the  members  of 
the  firm,  will  be  construed  and  weighed  by  the  laws  of  Spain,  and 
they  will  determine  the  liability  of  Sarria,  and  the  extent  of  the 
authority  given  by  him  to  Grau  and  Lopez." 

In  interpreting  the  opinion  in  King  v.  Sarria,  it  would  seem 
important  to  remember  that  the  case  was  decided  by  the  highest 
court  of  New  York,  the  very  jurisdiction  in  which  the  contract 
was  made ;  that  the  case  was  one  of  first  impression  in  that  State ; 
and  that,  according  to  orthodox  principles  heretofore  reviewed, 
the  only  question  to  be  determined  by  the  members  of  the  court 
in  their  capacity  as  "judicial  legislators,"  was  what  rule  the  New 
York  law,  as  the  lex  loci  contractus,  should  adopt  for  cases  similar 
to  that  of  Sarria.  If  we  bear  this  in  mind,  and  fix  our  attention 
upon  the  essentials,  it  may  well  be  thought  that,  implicitly,  if  not 
explicitly,  the  court's  opinion  lends  at  least  some  support  to  the 
following  conclusions  :  ( I )  that  the  obligations  of  partners — in- 
cluding special  partners — are,  as  to  transactions  with  third  parties 
in  New  York,  to  be  determined,  in  the  first  instance,  by  the  law 
of  that  State,  the  lex  loci  contractus ;  (2)  that  under  the  local  law 
of  New  York  a  special  partner  belonging  to  a  limited  partnership 
formed  in  New  York  would  not  be  under  a  direct  personal  obliga- 
tion to  third  parties  with  whom  the  partnership  might  deal  in  that 
State;  (3)  that,  when  a  Cuban  limited  partnership  does  business 
with  third  parties  in  New  York  the  law  of  that  State,  in  determin- 
ing whether  or  not  the  special  partner  has  incurred  any  obligation, 
"recognizes"  the  relation  created  by  the  Cuban  agreement  of  the 
partners  inter  se  and  therefore  holds  the  special  partner  to  no 
greater  obligation  than  that  which  would  have  resulted  to  him  had 
a  similar  relation  been  established  in  New  York  instead  of  Cuba; 
(4)  that  it  is  in  this  sense  that  "one  country  recognizes  and  admits 
the  operation  within  its  own  jurisdiction"  of  the  Cuban  rule  of  law 
"when  not  contrary  to  its  own  public  policy." 
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From  these  suggestions  it  must  be  evident  that  in  the  case 
under  consideration,  as  in  almost  all  other  cases  relating  to  the 
conflict  of  laws,  there  is  a  serious  ambiguity  lurking  in  a  judicial 
statement  that  a  certain  foreign  law  governs  a  given  case.65  Thus 
the  vital  question  in  weighing  King  v.  Sarria  as  a  precedent  seems 
to  be  this :  Is  the  Cuban  law  as  such  deemed  controlling  in  the  first 
instance ;  or  is  the  rule  of  that  law  important  only  because,  for  suf- 
ficient reasons,  it  is  adopted  by  the  lex  loci  contractus, — the  latter 
in  turn  being  applied  by  the  court  of  the  forum  in  which  the  action 
happens  to  be  brought?  That  the  latter  represents  the  true  inter- 
pretation of  the  opinion  in  King  v.  Sarria  finds  support  in  two 
other  New  York  cases  to  be  noticed  more  fully  hereafter,  Merrick 
v.  Van  Santvoord66  and  Demarest  v.  Flack.07  As  indicated  by 
these  cases68  and  also  by  those  of  other  jurisdictions,  the  stock- 
holders in  a  foreign,  limited  liability  corporation  contracting  in 
New  York  do  not,  in  general,  become  subject  to  the  obligations 
of  ordinary  partners ;  but  no  case  has  been  observed  in  which  it 
is  suggested  that  this  is  due  to  any  absence  of  power  on  the  part 
of  the  lex  loci  contractus.  On  the  contrary,  the  opinions  in  the 
New  York  cases  expressly  indicate  that  the  New  York  law,  if  so 
declared  by  the  legislature,  might  legitimately  impose  such  part- 

65Thus,  e.  g.,  it  is  fairly  well  settled  that  the  law  of  the  situs  determines 
the  transfer  of  title  to  chattels.  Cammell  v.  Sewell  (i860)  5  H.  &  N. 
728.  744;  Beale,  Summary  of  Conflict  of  Laws  (1902)  sec.  67.  Yet,  under 
the  common  law,  in  determining  the  devolution  of  personal  property  at  the 
death  of  the  owner,  the  law  of  the  situs  generally  adopts  the  rule  pre- 
vailing at  the  domicil  of  the  decedent  at  the  time  of  death.  See  Beale, 
sees.  70,  76.  For  this  reason  it  is  very  frequently  said  that  the  devolution 
of  such  property  or  the  validity  of  a  will  relating  to  such  property  is 
governed  by  the  "law  of  the  domicil."  In  illustration  of  this,  we  may 
well  compare  two  sentences  of  Lord  Penzance  in  Lynch  v.  Paraguay 
(1871)  L.  R.  2  P.  &  D.  268:  "The  general  proposition  that  the  succession 
to  personal  property  in  England  of  a  person  dying  domiciled  abroad  is 
governed  exclusively  by  the  law  of  the  actual  domicil  of  the  deceased 
was  not  denied."  "  *  *  *  the  question  is,  in  what  sense  does  the  law 
of   England  adopt  the  law  of  the   domicil?" 

This  ambiguity  in  the  term  "law  of  a  country"  is  strikingly  exemplified 
in  connection  with  the  difficulties  involved  in  the  doctrine  of  Renvoi. 

e6(i866)   34  N.  Y.  208,  210,  2ii,  212,  213,  217. 

"(1891)    128  N.  Y.  205,  214,  and  passim. 

^These  cases  both  related  to  obligations  ex  delicto  claimed  to  have 
been  imposed  by  the  law  of  New  York  as  the  result  of  a  tort  committed 
by  a  "foreign  corporation"  in  New  York.  It  seems  clear,  however,  that 
the  ratio  decidendi  and  dicta  were  intended  to  apply  with  equal  force  to 
obligations  ex  contractu.  This  view  is  confirmed  by  cases  from  other 
jurisdictions.  See  e.  g.,  Second  National  Bk.,  etc.,  v.  Hall  (1878)  35 
Oh.  St.  158,  167.  All  of  these  cases  will  be  noticed  further  in  a  subsequent 
part   of  the  discussion. 
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nership  obligations;69  and  in  other  jurisdictions70  there  are  actual 
decisions  which  have  held  that,  independently  of  statutes,  such 
obligations  result  under  some  circumstances.71 

wAt  this  place  a  single  quotation  will  suffice.  In  Merrick  v.  Van 
Santvoord  (1866)  34  N.  Y.  208,  217,  Porter,  J.,  said:  "The  rules  of  comity 
are  subject  to  local  modification  by  the  law  making  power;  but,  until  so 
modified,  they  have  the  controlling  force  of  legal  obligation." 

70The  cases  will  be  collected  and  discussed  in  a  subsequent  part  of  the 
article. 

nIt  is  possible  that  the  decision  in  Hastings  v.  Hopkinson  (1855)  28 
Vt.  108  and  the  dictum  in  Barrows  v.  Downs  (1870)  9  R.  I.  446 — both 
relating  to  foreign  limited  partnerships — may  be  explained  on  grounds 
similar  to  those  suggested  in  connection  with  King  v.  Sarria.  If,  as 
is  not  altogether  unlikely,  the  reasoning  of  the  courts  in  these  cases 
proceeds  on  some  other  theory,  it  is  believed  that  such  reasoning  cannot 
be  supported. 

If  King  v.  Sarria  is  not  to  be  explained  and  defended  on  the  grounds 
suggested,  it  may  well  be  asked  on  what  other  theory  the  decision  can  be 
approved.  More  particularly,  the  question  arises  whether,  on  any  grounds 
other  than  those  indicated  by  the  present  writer,  the  decision  can  be  upheld 
by  those  that  believe  the  lex  loci  contractus  should  be  the  unvarying  rule 
tor  determining  the  creation  and  nature  of  contractual  obligations.  Pro- 
fessor J.  H.  Beale  is  a  strong  advocate  of  such  a  proposition.  See  his 
article  in  (1896)  10  Harvard  Law  Rev.  168;  also  his  Summary  of  Conflict 
of  Laws  (1902)  sec.  90.  It  is  therefore  interesting  to  observe  his  explan- 
ation of  King  v.  Sarria.  In  his  Summary,  sec.  92,  the  learned  author 
says  : 

"Whether  the  actor  was  an  agent  is  purely  a  question  of  fact,  depend- 
ing solely  upon  evidence.  The  authorizing  of  an  act  by  an  agent  is  not 
the  creation  of  a  right ;  it  depends  solely  upon  the  will  of  the  party,  not 
upon  the  law.  *  *  *  If  the  alleged  agency  was  created  by  instrument 
in  writing,  the  meaning  of  the  instrument  might,  of  course,  depend  upon 
the  law,  as  it  certainly  would  upon  the  language,  of  the  place  of  making ; 
and  if  it  -were  to  be  inferred  from  a  contract,  the  effect  of  the  contract 
being  in  question,  the  law  of  the  place  of  contracting  would  be  important. 
Thus  where  one  entered  into  a  limited  partnership  in  Cuba,  the  question 
whether  the  special  partner  zvas  a  party  to  the  act  of  a  general  partner 
would  depend  upon  the  nature  of  a  special  partnership  according  to  the 
Cuban  law  (King  v.  Sarria). 

"The  existence  and  extent  of  the  agent's  authority  having  thus  been 
determined  as  a  question  of  fact  ( in  the  determination  of  which  the 
law  of  the  place  of  creation  is  only  incidentally  involved),  the  question 
whether  the  agent  in  carrying  out  this  authority  binds  his  principal  depends 
upon  the  law  of  the  place  where  the  agent  acts.  Thus,  whether  a  man 
is  responsible  as  partner  for  the  act  of  one  with  whose  business  he  has 
some  connection  depends  upon  the  law  of  the  place  where  the  contract  is 
made  upon  which   it   is  attempted  to  hold  him." 

Considered  as  an  explanation  of  the  decision  or  the  opinion  in  King  v. 
Sarria,  the  italicized  portion  of  this  passage  would  seem  inadequate. 

(1)  Does  Professor  Beale  mean  that,  as  "a  question  of  fact,"  the 
general  partners  when  contracting  in  New  York  were  not  acting  within 
the  scope  of  their  actual  authority  as  defined  either  expressly  or  im- 
pliedly by  the  partnership  agreement  and  the  surrounding  circumstances? 
If  so,  it  must  be  confessed  that  his  explanation,  if  borne  out  by  the  facts, 
would  suffice  to  dispose  of  the  case  on  very  simple  grounds.  But  the 
difficulty  is  this :  there  seems  to  be  nothing  in  the  reporter's  statement 
of  facts  or  in  the  opinion  of  the  court  indicating  that  the  partnership 
was  not  organized  to  do  business  outside  of  Cuba ;  and,  on  the  contrary, 
the  court  appears  to  assume  that  the  New  York  transaction  was  a  proper 
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Thus  far,  by  a  consideration  of  a  preliminary  series  of  cases 
ranging  from  the  simple  to  the  more  complex,  we  have  had  in 
review  such  fundamental  and  analogous  principles  as  appear  to 
suggest  the  correct  solution  of  the  central  problem  in  the  Risdon 
case.  As  suggested  by  the  comparison  made  in  the  preceding  para- 
graph, it  is  an  easy  transition  from  the  case  of  the  foreign  limited 
partnership  to  that  of  the  foreign  limited  liability  corporation ;  and, 
accordingly,  it  will  be  the  purpose  of  the  remaining  part  of  this 
article  to  discuss  the  authorities  relating  directly  to  the  obligations 
of  stockholders  in  a  foreign  corporation. 

{To  be  concluded.) 

Wesley  Newcomb  Hohfetd. 

Leland  Stanford  Jr.  University. 

part  of  the  partnership  business — as  to  which  Sarria  must  have  been 
entitled  to  his  regular  share  of  the  profits — ,and  that  such  business  was 
done  in  his  behalf  and  for  his  benefit  as  much  as  any  business  transacted 
by  the  general  partners  right  in  Cuba.  It  is  true  that  something  is  said 
concerning  want  of  "authority."  But  isn't  this  because,  under  the  influence 
of  Pope  v.  Nickerson  and  Lloyd  v.  Guibert,  cited  in  the  case,  the  court 
seriously  neglects  to  distinguish  between  the  general  partner's  authority, 
a  question  of  fact,  and  the  general  partner's  legal  power  to  bind  the  special 
partner,  a  question  as  to  the  legal  effect  of  the  authorized  contract? 
Abundant  passages  might  be  quoted  indicating  that  this  is  so. 

(2)  Under  these  circumstances,  the  real  question  is :  Assuming  that 
expressly  or  impliedly  the  Cuban  partnership  agreement  authorized  some 
of  the  business  to  be  done  in  New  York,  by  what  law  should  the  legal 
effect  of  a  New  York  contract  be  determined,  so  far  as  Sarria,  the  special 
partner  is  concerned?  Should  it  be,  even  in  the  first  instance,  the 
Cuban  law ;  or  should  it  be  the  New  York  law,  which,  for  one  reason  or 
another,  may  adopt  the  Cuban  rule?  If,  by  the  italicized  portion  of 
the  quotation  from  his  Summary,  Professor  Beale  means  to  accept  the  first 
alternative,  his  approval  of  the  Risdon  case  (see  ante,  p.  494,  n.  5)  is 
not  so  surprising  as  it  might  otherwise  be.  But,  then,  if  this  be  even 
substantially  his  meaning,  it  seems  difficult  to  reconcile  his  views  on 
Sarria's  case  with  those  expressed  in  the  remainder  of  the  quotation. 
If,  on  the  other  hand,  this  is  not  substantially  his  meaning,  and,  under  the 
assumed  facts,  he  would  say  that  the  New  York  law  should,  in  the  first 
instance,  be  determinative,  as  to  Sarria's  obligation,  it  then  becomes,  so  it 
would  seem,  at  least  equally  difficult  to  reconcile  his  approval  of  the 
Risdon  case  either  with  his  views  on  King  v.  Sarria,  as  last  supposed, 
or  with  his  general  views  in  favor  of  the  lex  loci  contractus. 
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On  May  i,  1908,  the  commodities  clause1  of  the  so-called  Hep- 
burn Act  became  effective.  On  May  3,  1909,  or  a  little  over  a 
year  after  the  effective  date  of  the  Act,  the  Supreme  Court  of  the 
United  States  handed  down  its  opinion  as  to  .  the  constitution- 
ality of  this  enactment.  It  is  probably  no  exaggeration  to  say 
that  no  previous  decision  of  that  court  has  ever  involved,  directly 
and  indirectly,  greater  interests,  nor  been  awaited  with  keener 
interest  by  the  Bar  of  the  country. 

On  June  5,  1908,  the  United  States  Government  commenced 
proceedings  by  a  bill  in  equity  against  six  of  the  so-called  anthra- 
cite coal-carrying  railroads  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  to  enjoin  each 
from  carrying  in  interstate  commerce  any  commodities  in  viola- 
tion of  the  terms  of  the  commodities  clause.  At  the  same  time  a 
petition  in  mandamus  was  filed  against  each  corporation  praying 
for  a  writ  directing  the  defendants  to  comply  with  the  said  law 
forthwith. 

Of  these  six  defendants  the  Delaware  and  Hudson  Company 
owned  and  worked  mines  and  transported  over  its  own  rails  in 
interstate  commerce  the  coal  mined  from  them,  either  for  its  own 
account  or  for  the  account  of  purchasers  who  had  acquired  title 
to  the  coal  prior  to  the  beginning  of  the  transportation.  This 
company  also  defended  its  practice  on  the  ground  that  it  was  not 
a  railroad  company  within  the  meaning  of  that  term  as  used  in 
the  statute,  but  was  merely  a  coal  company,  whose  transporting 
operations  were  only  incidental  to  its  mining  operations. 

The  Delaware,  Lackawanna  and  Western  Railroad  Company, 
like  the  Delaware  and  Hudson  Company,  admitted  that  it  was  the 
owner  of  coal  lands  and  mined  coal,  and  admitted  that  it   was 

2The  Act  of  Congress,  approved  June  29,  1906,  amending  the  Act  en- 
titled "An  Act  to  regulate  commerce,"  approved  February  4,  1887,  provides 
in  Sec.  I,  paragraph  5.  as  follows: 

"From  and  after  -May  first,  nineteen  hundred  and  eight,  it  shall  be  un- 
lawful for  any  railroad  company  to  transport  from  any  State,  Territory, 
or  the  District  of  Columbia,  to  any  other  State,  Territory,  or  the 
District  of  Columbia,  or  to  any  foreign  country,  any  article  or  com- 
modity, other  than  timber  and  the  manufactured  products  thereof,  manu- 
factured, mined,  or  produced  by  it,  or  under  its  authority,  or  which  it 
may  own  in  whole,  or  in  part,  or  in  which  it  may  have  any  interest  direct 
or  indirect,  except  such  articles  or  commodities  as  may  be  necessary  and 
intended  for  its  use  in  the  conduct  of  its  business  as  a  common  carrier." 
34  United  States  Statutes  at  Large  585. 
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incorporated  as  a  railroad  company,  operated  as  such,  and  car- 
ried this  coal  in  interstate  commerce  from  its  mines,  having  a  coin- 
cident mercantile  and  transportation  interest.  The  remaining  four 
of  the  defendant  railroad  companies, — the  Erie,  the  Central  Rail- 
road Company  of  New  Jersey,  the  Pennsylvania  and  the  Lehigh 
Valley, — although  not  directly  operating  mines,  were  the  owners 
of  stock  in  corporations  engaged  in  mining  coal,  the  coal  so  pro- 
duced by  such  corporations  being  carried  in  interstate  commerce 
by  these  four  defendant  railroad  companies  holding  the  stock  in 
the  producing  coal  companies,  either  for  account  of  the  produc- 
ing corporations  or  for  persons  to  whom  the  coal  had  been  sold 
at  the  point  of  production  prior  to  the  beginning  of  interstate 
commerce. 

The  defendants  had  been  incorporated  at  various  times  from 
1823  down  to  1849  in  the  various  States  of  Pennsylvania,  New 
Jersey  and  New  York,  and  all  asserted  that  they  were  lawfully 
enjoying  the  privilege  of  conducting  their  business  in  the  manner 
adopted  by  them  under  authority  expressly  conferred  by  the  laws 
of  Pennsylvania.2 

With  the  exception  of  the  Delaware  and  Hudson,  which  as- 
serted as  a  special  defense  that  it  was  not  a  railroad  company 
within  the  meaning  of  the  Act,  the  defendants  contended  that  the 
decision  of  the  Circuit  Court  in  their  favor  should  be  upheld  on  the 
ground  that  the  commodities  clause  was  unconstitutional  because — 

1.  it  was  intended  to  violate,  and  does  actually  violate,  a  right 
reserved  to  the  States ; 

2.  it  forbids  a  railroad  company,  obeying  every  rule  of  trans- 
portation prescribed  by  Congress,  to  transport  an  article  of  com- 
merce which  not  only  is  harmless,  but  is  one  of  the  necessaries 
of  life.    The  Act  is  not  a  regulation,  but  a  prohibition; 

3.  in  violation  of  constitutional  restrictions  upon  the  exercise 
of  the  right  to  regulate  commerce,  it  deprives  of  "liberty  and 
property ;" 

4.  it  is  in  effect  a  taking  of  private  property  for  public  use 
without  just  compensation ; 

2The  Delaware  and  Hudson  Company  and  the  Delaware,  Lackawanna 
and  Western  alleged  direct  statutory  authorization  from  the  State  of 
Pennsylvania,  and  the  remaining  four  defendants  relied  upon  two  general 
statutes  of  the  State  of  Pennsylvania,  entitled  respectively  "An  Act  to 
authorize  incorporated  companies  to  invest  and  re-invest  surplus  funds  in 
mortgages,  stocks  and  other  securities,  etc.,"  approved  March  31,  1868 
(P.  L.  50),  and  "An  Act  to  authorize  railroad  and  canal  companies  to  aid 
in  the  development  of  coal,  iron,  timber  and  other  material  interests  of 
this  Commonwealth."  approved  April  15,   1869   (P.  L.  31). 
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5.  making  illegal  discriminations,  it  is  not  "due  process  of 
law ;" 

6.  its  penalties  are  so  prescribed,  as  practically  to  bring  about 
a  denial  of  an  opportunity  by  railroad  companies  to  obtain  a 
judicial  determination  of  the  questions  involved ; 

and  they  all  made  the  contention  that  as  a  matter  of  interpretation 

7.  the  commodities  clause  is  not  applicable  in  the  case  of  car- 
riers who  do  not  own  or  mine  coal,  but  simply  own  shares  of 
stock  in  coal  companies. 

Mr.  Justice  White's  opinion  disposes  of  the  first  of  these 
objections  by  one  of  several  concessions  which  appear  from  time 
to  time  in  the  written  opinion.  In  the  nth  paragraph  of  his 
opinion  he  says : 

"Let  it  be  conceded  at  once  that  the  power  to  regulate  com- 
merce possessed  by  Congress  is  *  *  *  free  from  restrictions 
and  limitations  arising  or  asserted  to  arise  by  State  laws,  whether 
enacted  before  or  after  Congress  has  chosen  to  exert  and  apply 
its  lawful  power  to  regulate." 

Xo  authority  is  cited  in  support  of  this  proposition,  and  it 
would  seem  that  if  it  be  intended  by  the  court  as  a  decision  of 
the  point  raised,  it  merits  some  discussion  of  Article  10  of  the 
Amendments  to  the  Constitution  of  the  United  States,  and  some 
consideration  of  the  Supreme  Court's  recent  decision  upon  the 
scope  of  that  amendment.3  It  should  probably  be  assumed  that 
the  court  did  not  intend  really  to  decide  this  question,  but  that 
the  concession  was  merely  for  the  purposes  of  argument.  This 
view  is  strengthened  by  the  context  in  the  same  paragraph.  If 
it  is  to  be  regarded  as  a  decision,  it  is  largely  shorn  of  its  effect 
by  the  insertion  of  the  word  "lawful*'  four  words  from  the  end 
of  the  quotation.  That  word  would  seem  to  beg  the  whole  ques- 
tion. 

The  first  point  raised  by  the  defendants  having  been  met  by 
this  concession,  which  we  may  assume  was  merely  for  the  sake  of 
argument,  the  second,  third  and  fourth  points  were  frankly  evaded, 
the  court  saying  that  the  propositions  and  the  arguments  elaborat- 
ing them  disappeared  as  a  factor  in  the  case  as  a  result  of  the 
construction  which  they  gave  to  the  statute.  As  one  reads  the 
opinion  and  re-reads  it,  one  is  impressed  by  the  recurring  refer- 
ence at  intervals  of  two  or  three  pages  to  the  "grave  constitu- 
tional questions"  which  must  be  decided  by  the  court  if  the  Gov- 

3Kansas  v.  Colorado  et  al.   (1907)  206  U.  S.  46. 
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ernment's  interpretation  of  the  Act  be  endorsed,  and  of  the  far- 
reaching  effect  of  such  a  construction  upon  "the  enormous  prop- 
erty interests  involved." 

The  interpretation  of  the  Act  which  they  adopted,  doubtless 
relieved  the  Supreme  Court  of  deciding  the  really  vital  constitu- 
tional questions  which  all  lawyers  thought  to  be  involved  in  the 
statute,  prior  to  the  announcement  of  the  opinion  of  the  Supreme 
Court.  It  did,  however,  leave  for  consideration  two  minor  ques- 
tions of  constitutional  law  raised  by  the  fifth  and  sixth  legal 
points  argued  by  counsel  for  the  defendants.  The  Supreme  Court 
did  squarely  decide  against  the  defendants  on  their  contention 
that  the  clause  was  unconstitutional  because,  making  illegal  dis- 
criminations, it  did  not  amount  to  "due  process  of  law."  So  far 
as  concerns  the  discrimination  between  carriers,  setting  railroads 
by  themselves  as  a  class  of  common  carriers,  distinguishing  them 
from  canal  companies,  pipe  line  companies,  express  companies  and 
others,  the  decision  follows  precedent.  At  any  rate,  attacks  on 
statutes  adopting  a  similar  basis  of  classification  have  been  unsuc- 
cessful in  the  litigation  over  the  original  Interstate  Commerce 
Act,  the  Safety  Appliance  Acts  and  Employers  Liability  Laws 
enacted  for  the  protection  of  railway  employes. 

On  the  other  hand,  it  is  not  quite  so  clear  that  there  is  any  proper 
ground  for  discrimination  from  the  standpoint  of  the  shippers  of 
commodities.  Legislation  of  this  sort  can  only  rest  upon  a  public 
policy,  and  that  must  be  applicable  equally  to  all.  In  determining 
whether  a  crime  has  been  committed  there  can  be  no  classification 
of  the  criminals.  In  the  carriage  of  commodities  what  is  wrong 
in  the  case  of  the  carriage  of  one  will  be  equally  wrong  in  the 
other.  If  the  union  in  one  corporation  of  a  transportation  and 
merchandising  interest  in  the  product  transported  is  contrary  to 
public  policy,  it  would  seem  to  be  wrong  quite  as  much  in  respect 
to  timber  as  in  respect  to  coal.  Even  as  construed  by  the  court 
the  Act  seems  to  discriminate  in  the  matter  of  allowing  trans- 
portation of  timber  and  timber  products  without  restriction  while 
restricting  the  transportation  of  coal.  A  statute  of  the  United 
States  establishing  a  public  policy,  in  the  matter  of  uniformity, 
must  stand  upon  the  same  basis  as  the  statute  of  a  State,  and  it 
would  seem  that  much  could  be  urged  against  the  constitution- 
ality of  such  a  classification  in  a  State  statute.4 

With   reference   to   the    contention   that   the   clause   was   void 

4Connolly  v.  Union  Sewer  Pipe  Co.    (1902)    184  U.  S.  540,  560. 
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because  of  the  nature  and  character  of  the  penalties  which  it 
imposed  for  violations  of  its  provisions,  within  the  doctrine  of 
ex  parte  Young?  an  adverse  decision  of  this  court  on  the  ground 
that  no  penalties  were  sought  to  be  recovered,  and  that  the  penal- 
ties clause  was  wholly  separable,  might  have  been  anticipated  from 
its  attitude  earlier  in  the  year  in  the  decision  of  the  Consolidated 
Gas  case.6  The  view  entertained  by  the  Supreme  Court  on  tnis 
point  in  the  instant  case  is  entirely  consistent  with  the  underlying 
principles  of  the  Young  case. 

This  leaves  only  the  last  of  the  points  urged  by  counsel  for 
the  defendants,  namely,  that  the  clause  was  not  applicable  in  the 
case  of  carriers  who  did  not  own  or  mine  coal,  but  simply  owned 
shares  of  stock  in  coal  companies.  On  this  point  it  must  be  con- 
fessed that  there  is  a  great  deal  of  hard  common  sense  in  the 
brief  dissenting  opinion  of  Mr.  Justice  Harlan,  where  he  says — 

"In  my  judgment  the  Act,  reasonably  and  properly  construed, 
according  to  its  language,  includes  within  its  prohibitions  a  rail- 
road company  transporting  coal,  if,  at  the  time,  it  is  the  owner, 
legally  or  equitably,  of  stock — certainly,  if  it  owns  a  majority  or 
all  of  the  stock — in  the  company  which  mined,  manufactured  or 
produced,  and  then  owns,  the  coal  which  is  being  transported  by 
such  railroad  company.  Any  other  view  of  the  act  will  enable 
the  transporting  railroad  company,  by  one  device  or  another,  to 
defeat  altogether  the  purpose  which  Congress  had  in  view,  which 
was  to  divorce,  in  a  real,  substantial  sense,  production  and  trans- 
portation, and  thereby  to  prevent  the  transporting  company  from 
doing  injustice  to  other  owners  of  coal." 

In  spite  of  the  foregoing,  however,  probably  very  few  law- 
yers who  followed  this  case  closely,  and  few  of  those  who  have 
been  cognizant  of  the  leading  authorities  on  this  point  in  recent 
years  anticipated  any  different  result  from  that  announced  in  the 
prevailing  opinion  of  the  court.  The  argument  of  the  defendants 
rested  entirely  upon  the  interpretation  of  the  phrase  employed  in 
the  statute  "in  which  it  is  interested  directly  or  indirectly."  The 
court  squarely  held  with  the  defendants  on  this  point  and  decided 
that  the  words  in  question  must  be  taken  as  embracing  only  a 
legal  or  equitable  interest  in  the  commodities,  and  that  they  could 
not  be  regarded  as  including  commodities  mined  by  a  distinct  cor- 
poration merely  because  of  a  stock  ownership  in  that  corporation 
by  a  carrier.  This  decision  was  inevitable,  it  would  seem,  unless 
the  Supreme  Court  were  prepared  to  overrule  its  own  decisions 

5(i9o8)  209  U.  S.  123. 

"Willcox  v.  Consolidated  Gas  Co.    (1909)   212  U.   S.   19,  53.  54- 
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and  the  decisions  of  the  highest  courts  in  the  States  where  a 
majority  of  the  defendants  were  incorporated,  and  conducted  their 
operations.7 

However  much  may  be  said  in  favor  of  the  view  on  this  ques- 
tion expressed  in  his  dissent  by  Mr.  Justice  Harlan,  it  must  be 
admitted  that  this  view  receives  no  support  from  the  discussion 
which  took  place  in  Congress  at  the  time  the  Commodities  Clause 
was  in  the  making  in  that  body.  At  first  Senator  Elkins,  Chair- 
man of  the  Interstate  Commerce  Committee  of  the  Senate,  re- 
ported the  commodity  clause  in  a  form  to  make  it  "unlawful"  for — 
"any  common  carrier  subject  to  the  *  *  *  Act,  unless 
authorized  by  its  charter  to  do  so,  to  engage  directly  or  indirectly 
in  the  production  *  *  *  or  selling  of  coal  *  *  *  or  any 
other  commodity"  except  "for  its  own  use."8 

In  introducing  this  amendment  Senator  Elkins  said  in  part: 
"I  do  not  want  to  bring  on  any  conflict  by  this  amendment.  I 
want  to  be  fair.  I  do  not  want  to  interfere  with  any  vested 
rights."9 

A  very  spirited  debate  on  the  whole  subject  ensued  on  the 
7th  and  8th  of  May,  and  was  participated  in  by  Senators  Knox, 
Lodge,  Bailey,  Foraker,  Teller  and  Tillman.10 

Finally,  after  more  discussion,  in  which  Senator  Elkins  took 
a  prominent  part,  Senator  Daniel  proposed  as  a  substitute  that — 
"after  May,  1908,  it  shall  be  unlawful  for  any  common  carrier 
to  transport"  to  another  State,  territory,  or  country  "any  article 
or  commodity  *  *  *  produced  by  it,  or  under  its  authority, 
or  which  it  may  own  in  whole  or  in  part,  in  which  it  may  have 
an  interest,  direct  or  indirect,  except  such  articles  or  commodities 
as  may  be  necessary  *  *  *  in  *  *  *  its  business  as  a 
common  carrier."11 

This  amendment  was  adopted  by  the  Committee  of  the  Whole, 
but  when  it  came  before  the  Senate  from  that  Committee,  Senator 

'Compare  Pullman  Palace  Car  Co.  v.  Missouri  Pac.  R.  Co.  (1885) 
115  U.  S.  587,  588.  596,  597;  Conley  v.  Mathieson  Alkali  Works  (1903) 
190  U.  S.  406,  409;  Peterson  v.  Chicago  R.  I.  &  P.  R.  Co.  (1907)  205 
U.  S.  364,  390,  391 ;  Buffalo  Loan  etc.  Co.  v.  Medina  Gas  &  Electric  Co. 
(1900)  162  N.  Y.  67,  76;  Saranac  etc.  R.  R.  Co.  v.  Arnold  (1901)  167 
N.  Y.  368,  374;  Commonwealth  v.  Monongahela  Bridge  Co.  (1906)  216 
Pa.  St.  108,  114,  115;  Commonwealth  v.  New  York  etc.  R.  R.  Co.  (1890) 
132  Pa.  St.  591;  Shepard's  Estate  (1895)  170  Pa.  St.  323;  Act  of  Assembly 
of  Pennsylvania,  approved  April  26,   1855,    (P.   L.  329)    Section  3. 

840  Cong.  R.,  May  7,  1906,  pp.  6345-6. 

9Ibid,  May  7,  1906,  pp.  6455-6. 

10Ibid,  May  7,  1906,  p.  6460;  Ibid,  May  8,  1906,  p.  6495;  Ibid,  May  8, 
1906,  p.  6497. 

nIbid,  May  9,  1906,  p.  6569. 
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Tillman  offered  a  substitute  to  make  it  cover  cases  of  those — ''in- 
terested, directly  or  indirectly,  by  stock  ownership  or  otherwise, 
in  the  business  of  buying  or  selling  such  article,  or  *  *  * 
producing  the  same."12 

As  a  reason  for  that  amendment,  Senator  Tillman  said: 

"I  have  here  a  communication  from  a  gentleman  engaged  in 
coal  production,  and  he  points  out  that  this  amendment  would  not 
prevent  the  ownership  of  coal  properties  by  the  ownership  of 
stock  in  coal  companies;  that  it  would  not  prevent  the  control  of 
coal  companies  by  officials  of  railway  companies;  that  it  would 
not  touch  the  ownership  of  railroads  by  coal  companies  or  the 
common  ownership  of  railroad  companies  and  coal  companies."13 

That  amendment  was  twice  rejected.14 

The  foregoing  reference  to  the  debates,  added  to  the  long  line 
of  decisions  in  the  Supreme  Court  of  the  United  States  and  the 
courts  of  last  resort  in  New  York  and  Pennsylvania,  would  seem 
to  fully  explain  Mr.  Justice  White's  comment  on  this  phase  oi 
the  question,  where  he  says: 

"If  it  be  that  the  mind  of  Congress  was  fixed  on  the  trans- 
portation by  a  carrier  of  any  commodity  produced  by  a  corpora- 
tion in  which  the  carrier  held  stock,  then  we  think  the  failure  to 
provide  for  such  a  contingency  in  express  language  gives  rise  to 
the  implication  that  it  was  not  the  purpose  to  include  it.  At  all 
events,  in  view  of  the  far-reaching  consequences  of  giving  the 
statute  such  a  construction  as  that  contended  for,  as  indicated  by 
the  statement  taken  from  the  answers  and  returns  which  we  have 
previously  inserted  in  the  margin,  and  of  the  questions  of  con- 
stitutional power  which  would  arise  if  that  construction  was 
adopted,  we  hold  the  contention  of  the  Government  not  well 
founded." 

Passing  from  the  court's  discussion  of  the  constitutional  ques- 
tions, and  the  reaffirmance  of  the  technical  view  of  the  corporate 
entity  as  adopted  in  prior  decisions  of  the  Supreme  Court,  we 
come  to  that  feature  of  the  opinion  which  from  the  practical 
standpoint  is  the  most  important:  that  is,  the  court's  interpreta- 
tion of  the  wording  of  the  clause  in  its  entirety.  Not  only  is  this 
the  most  important  portion  of  the  opinion  in  its  practical  effects, 
but  it  is  also  one  of  the  most  extraordinary  pieces  of  reading  in 
legal  literature.  In  order  to  do  the  court  full  justice  this  portion 
of  the  opinion  must  be  quoted  quite  fully,  as  it  is  impossible  to 
paraphrase  or  clarify  it  by  other  language.     It  is  as  follows : 

1240  Cong.  R..  May  17,   1906,  p.  7012. 
™Ibid,  May  17,  1906,  p.  7011. 
uIbid,  May  17,  1906,  pp.  7012- 7014. 
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''It  is  clear  that  the  two  prohibitions  which  relate  to  manu- 
facturing, mining,  etc.,  and  the  ownership  resulting  therefrom, 
are,  if  literally  construed,  not  confined  to  the  time  when  a  carrier 
transports  the  commodities  with  which  the  prohibitions  are  con- 
cerned, and  hence  the  prohibitions  attach  and  operate  upon  the 
right  to  transport  the  commodity  because  of  the  antecedent  acts 
of  manufacture,  mining  or  production.  Certain  also  is  it  that  the 
two  prohibitions  concerning  ownership,  in  whole  or  in  part,  and 
interest,  direct  or  indirect,  speak  in  the  present  and  not  in  the 
past;  that  is,  they  refer  to  the  time  of  the  transportation  of  the 
commodities.  These  last  prohibitions,  therefore,  differing  from 
the  first  two,  do  not  control  the  commodities  if  at  the  time  of  the 
transportation  they  are  not  owned  in  whole  or  in  part  by  the  trans- 
porting carrier,  or  if  it  then  has  no  interest,  direct  or  indirect,  in 
them.  From  this  it  follows  that  the  construction  which  the  Gov- 
ernment places  upon  the  clause  as  a  whole  is  in  direct  conflict  with 
the  literal  meaning  of  the  prohibitions  as  to  ownership  and  interest, 
direct  or  indirect.  If  the  first  two  classes  of  prohibitions  as  to 
manufacturing,  mining  or  production  be  given  their  literal  mean- 
ing, and  therefore  be  held  to  prohibit,  irrespective  of  the  relation 
of  the  carrier  to  the  commodity  at  the  time  of  transportation,  and 
a  literal  interpretation  be  applied  to  the  remaining  prohibitions  as 
to  ownership  and  interest,  thus  causing  them  only  to  apply  if  such 
ownership  and  interest  exist  at  the  time  of  transportation,  the 
result  would  be  to  give  to  the  statute  a  self-annihilative  meaning. 
This  is  the  case  since  in  practical  execution  it  would  come  to  pass 
that  where  a  carrier  had  manufactured,  mined  and  produced  com- 
modities, and  had  sold  them  in  good  faith,  it  could  not  transport 
them;  but,  on  the  other  hand,  if  the  carrier  had  owned  com- 
modities and  sold  them  it  could  carry  them  without  violating  the 
law.  The  consequence,  therefore,  would  be  that  the  statute, 
because  of  an  immaterial  distinction  between  the  sources  from 
which  ownership  arose,  would  prohibit  transportation  in  one  case 
and  would  permit  it  in  another  like  case.  *  *  *  As  the  pro- 
hibitions concerning  ownership  in  whole  or  in  part,  and  interest, 
direct  or  indirect,  are  susceptible  only  of  the  construction  that 
the  dissociation  of  the  carrier  with  the  products  which  it  transports 
was  contemplated,  our  duty  is,  if  possible,  to  treat  the  other  and 
apparently  conflicting  prohibitions  as  embracing  a  like  purpose, 
and  thus  harmonize  the  provisions  of  the  clause  and  prevent  the 
necessity  of  approaching  and  passing  upon  the  grave  constitu- 
tional questions  which  would  necessarily  arise  from  pursuing  the 
contrary  course.  *  *  *  The  provisions  as  to  manufacturing, 
mining  and  production,  while  they  may  be  somewhat  redundant, 
were  nevertheless  expressed  for  the  purpose  of  leaving  no  possible 
room  for  the  implication  that  it  was  not  the  intention  to  include 
ownership  resulting  from  manufacture,  mining,  production,  etc. 
*  *  *  Under  these  circumstances,  in  view  of  the  far-reaching 
effect  to  arise  from  giving  to  the  first  two  prohibitions  a  meaning 
wholly   antagonistic  to   the   remaining  ones,   we   think   our   duty 
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requires  that  we  should  treat  the  prohibitions  as  having  a  common 
purpose,  that  is,  the  dissociation  of  railroad  companies  prior  to 
transportation  from  articles  or  commodities,  whether  the  associa- 
tion resulted  from  manufacture,  mining,  production  or  ownership, 
or  interest,  direct  or  indirect  *  *  *  it  seems  to  us  our  duty 
is  to  restrain  the  wider,  and  as  we  think,  doubtful  prohibitions  so 
as  to  make  them  accord  with  the  narrow  and  more  reasonable 
provisions  and,  thus  harmonize  the  statute.'" 

When  the  commentator  first  reads  these  extraordinary  para- 
graphs from  the  opinion  he  feels  dazed ;  when  he  reads  them  a 
second  time  he  doubts  not  that  he  has  reached  his  dotage ;  and 
upon  the  third  reading  he  feels  utterly  lost.  It  passes  credulity 
that  this  dissertation  on  syntax  and  grammar  could  have  been 
excerpted  from  an  opinion  of  the  Supreme  Court  of  the  United 
States.  The  dissection  of  unambiguous  words,  and  the  distortion 
of  clearly  expressed  phrases  into  unusual  and  unexpected  mean- 
ings are  foreign  to  the  usual  lucid,  terse,  and  logical  discourse  of 
the  very  able  Justice  who  wrote  the  opinion  of  the  court.  It  is 
as  incredible  as  it  is  disappointing  that  such  a  great  case  involv- 
ing as  it  did  such  profound  economic  principles — to  say  nothing 
of  the  stability  of  billions  of  dollars  of  investments — should  be 
made  to  turn  on  such  quibbles  and  hair-splittings  as  to  the  mean- 
ing of  plain  English.  It  is  to  be  doubted  whether  counsel  for 
any  of  the  defendant  companies  would  have  had  the  hardihood 
to  argue  before  that  august  tribunal  along  the  lines  of  the  opinion 
later  handed  down  by  the  Supreme  Court.  Corporation  lawyers 
have  never  been  charged  with  a  want  of  resourcefulness  in  dis- 
covering strained  constructions  of  plain  statutory  language,  nor 
have  they  ever  been  accused  of  diffidence  in  presenting  arguments 
in  behalf  of  such  constructions  when  discovered ;  but  the  most 
astutely  technical  of  all  those  members  of  the  Bar  engaged  in  the 
preparation  of  the  defense  of  this  case  never  contended  for  such 
a  strained  meaning  of  the  commodities  clause  as  that  exemplified 
by  the  opinion  delivered  from  the  Bench. 

To  the  usual  mind  it  would  seem  that  the  reasoning  adduced 
by  the  Court  in  reaching  its  interpretation  of  the  clause  was  even 
finer-spun  in  its  shadowy  differentiations  than  that  invoked  by  the 
learned  .  counsel  for  the  Delaware  &  Hudson  in  support  of  the 
contention  that  his  client  was  not  a  railroad  within  the  meaning 
of  that  term  as  used  in  the  statute.  Suffice  to  say  that  not  one  of 
the  score  of  counsel  engaged  in  behalf  of  the  defendants  ever 
contended,  either  in  brief  or  in  argument,  for  the  extreme  con- 
struction of  the  law  now  given  as  the  correct  one.    In  other  words. 
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the  Court  has  thrown  away  nine-tenths  of  the  argument  on  both 
sides  and  has  gone  off  on  a  ground  of  its  own — one  that  was  never 
presented  to  it  in  any  form  by  counsel  for  the  Government  or 
for  the  railroads. 

One  cannot  forego  speculation  as  to  the  inducement  to  such 
an  opinion,  and  the  more  one  speculates  the  more  one  feels  that  it 
must  have  been  the  result  of  an  inability  on  the  part  of  the  Court 
to  agree  on  the  "grave  constitutional  questions"  necessarily  in- 
volved in  the  case  under  any  other  interpretation  of  the  statute. 
If  the  statute  had  been  given  its  natural  meaning,  a  decision  upon 
the  second,  third  and  fourth  constitutional  questions  raised  by 
the  defendant's  brief  would  have  been  inevitable.  That  decision 
would  have  involved  almost  as  inevitably  distinguishing, — and 
perhaps  even  qualifying  to  some  extent, — broad  principles  an- 
nounced in  the  Lottery,'1*  Northern  Securities1*  and  Union  Bridge 
Cases.17 

And  when  one  considers  further,  that  of  the  Court  as  at  present 
constituted,  seven  had  participated  in  the  first  of  the  foregoing 
cases,  eight  in  the  second  and  eight  in  the  third,  one  can  readily 
imagine  that  the  views  of  these  judges  on  these  "grave  constitu- 
tional questions"  could  not  be  reconciled  with  facility.  One  can- 
not refrain  from  suspecting  that  it  was  easier  to  convince  eight 
judges  that  they  should  subscribe  to  the  dissertation  on  syntax 
than  it  would  have  been  to  persuade  four  to  allow  Justice  White 
to  express  their  several  reasons  for  holding  the  Act  unconstitu- 
tional or  the  reverse  when  given  its  natural  meaning. 

If  the  elaborate  opinion  of  the  Supreme  Court  be  summarized, 
it  will  be  found  that  of  the  twenty-one  pages  the  first  eleven,  or 
over  half,  are  taken  up  by  a  synopsis  of  the  pleadings  and  the 
decision  of  the  lower  court,  together  with  a  statement  of  the 
general  position  assumed  by  the  Government  and  by  the  defend- 
ants in  the  litigation.  Of  the  remaining  ten  pages  practically 
one  is  taken  up  in  concessions  for  the  sake  of  the  ensuing 
argument.  Some  of  these  concessions,  it  is  submitted,  could 
only  properly  be  made  for  the  sake  of  argument,  and  can- 
not be  accepted  in  the  light  of  settled  principles  of  con- 
stitutional law.  The  greater  part  of  another  page  is  covered 
by  a  statement  of  the  various  "grave  constitutional  questions" 
avoided  by  the  Supreme  Court  by  invoking  its  fantastic  interpre- 
tation of  the  commodities  clause.    Two  more  pages  are  consumed 

15(i903)   188  U.  S.  321,  346-7-8,  351-2-4-5-6-7-8-9,  360-2-3-4. 
16(iqo4)   193  U.  S.  197,  332-4-7-8-9,  341-2-5  &  350. 
"(1907)  204  U.  S.  364,  397. 
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in  disposing  of  the  minor  constitutional  questions  considered  by 
the  Court  and  the  special  ground  of  defense  urged  by  the  Dela- 
ware &  Hudson  Company.  One  page  is  covered  by  the  directions 
to  the  lower  court  for  the  disposition  of  the  case  in  further  pro- 
ceedings before  it,  and  the  brief  dissenting  opinion  of  Mr.  Justice 
Harlan.  The  remaining  five  pages  of  the  opinion  are  devoted  to 
working  out  the  interpretation  of  the  clause.  Thus  a  perusal  of 
the  opinion  leaves  the  reader  with  a  distinct  impression  of  having 
assimilated  about  equal  parts  of  concessions  for  the  sake  of  argu- 
ment, of  evasions  of  "grave  constitutional  questions"  and  dis- 
sertation on  syntax.  It  is  true  that  the  Court  has  technically  upheld 
the  constitutionality  of  the  commodities  clause,  but  battered  out 
of  all  semblance  to  its  verbal  form  as  recognized  by  its  best  friends 
before  interpretation  by  the  Court.  The  practical  results,  however, 
are  that  all  but  one  of  the  defendants  will,  in  spite  of  the  hue  and 
cry  of  the  past  five  years,  continue  lawfully  to  transact  their 
business  in  precisely  the  same  manner  as  heretofore.  The  only 
excepted  defendant,  the  Delaware,  Lackawanna  &  Western  Rail- 
road Company,  has  only  to  make  a  slight  change  in  its  method 
of  selling  its  coal  to  make  its  activities  also  lawful.  If  the  endorse- 
ment of  the  constitutionality  of  the  commodities  clause  in  its 
present  dilapidated  shape  is  to  be  regarded  as  a  victory  for  the 
Government,  it  is  confessedly  a  Pyrrhic  victory. 

As  one  surveys  the  field  of  battle  after  the  smoke  has  cleared 
away  it  would  seem  as  though  the  Bar  and  business  interests  of 
the  country  would  unite  in  deploring  the  abortive  results  attending 
the  statesmanlike  efforts  of  the  Department  of  Justice  and  counsel 
for  the  defendants  in  seeking  to  construe  the  statute  in  accordance 
with  its  natural  meaning  and  then  seeking  a  definitive  pronounce- 
ment as  to  the  constitutionality  of  the  act  thus  naturally  construed. 
It  may  be  that  the  Federal  law-makers  will  formulate  a  new  clause 
which  shall  declare  in  unmistakable  language  the  intent  of  Con- 
gress to  divorce  coal  production  and  transportation.  If  so,  it 
will  follow  that  the  same  "grave  constitutional  questions"  must 
be  argued  and  must  be  decided  by  the  Supreme  Court,  and  it  is  to 
be  regretted  that  the  business  world  must  again  undergo  the  unset- 
tling experience  attendant  upon  the  protracted  litigation  of  so 
momentous  a  question.  In  view,  however,  of  the  facts  brought 
out  in  this  litigation  and  the  serious  effect  of  such  legislation  upon 
the  public  if  any  interruption  to  interstate  commerce  in  anthracite 
coal  should  ensue,  it  seems  unlikely  that  such  a  law  would  be 
adopted. 

Anonymous. 
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NOTES. 

State  and  Federal  Power  over  Commerce  Under  the  Commodities 
Clause. — When  the  "Commodities  Clause"  was  before  the  Circuit  Court 
it  was  interpreted  as  providing  for  an  absolute  disassociation  of  the  busi- 
nesses of  production  and  transportation,  to  be  effected  by  prohibiting  from 
interstate  transportation  by  the  carrier  commodities  which  it  had  produced, 
or  in  which  it  had  any  interest,  except  such  as  might  be  necessary  for  its 
use  in  the  conduct  of  its  business  as  carrier.  The  recently  rendered  deci- 
sion of  the  Supreme  Court,  United  States  ex  rel  Att'y  Gen' I  v.  Delaware 
&  Hudson  Co.  (1909),  opinion  filed  May  3,  interpreted  the  clause  to  this 
effect:  (1)  ownership  of  stock  in  a  producing  company  does  not  give  the 
carrier  such  an  interest  in  the  commodity  as  would  bring  it  within  the  pur- 
view of  the  act ;  (2)  as  to  carriers  which  own  or  produce  commodities,  the 
Act  provides  only  for  a  disassociation  from  ownership  at  the  time  of  trans- 
portation, the  prohibition  of  the  commodity  from  interstate  movement  to 
apply  only  in  the  event  of  the  carrier's  failure  to  comply  with  the  condition 
that  it  part  with  title  to  the  commodity  before  transporting  it.  That  the 
regulation  of  commerce  provided  for  in  the  second  part  of  this  interpretation 
is  constitutional   there  can   be   but   little   doubt.1     There   can   be  no  claim 

•New  Haven  R.  R.  v.   Interstate  Com.  Com.    (1905)  200  U.  S.  361,  401. 
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under  the  V  amendment  that  the  carrier's  property  has  been  confiscated. 
Nor  has  it  a  constitutional  right  to  make  contracts  which  are  opposed  to 
what  Congress  determines  is  a  proper  rule  for  the  conduct  of  commerce.* 

The  decision,  however,  in  so  far  as  it  provides  for  a  partial  divorce  of 
production  and  transportation,  i.  e.  a  disassociation  from  ownership  at  the 
time  of  transportation,  suggests  these  questions  which  are  squarely  raised 
by  the  more  drastic  interpretation  of  the  Act:  (i)  irrespective  of  the  limita- 
tions in  the  Bill  of  Rights,  does  the  power  of  Congress  to  regulate  com- 
merce include  the  right  to  deprive  the  carrier  of  its  joint  privilege  of  pro- 
duction and  transportation  created  by  the  state?  (2)  Can  Congress,  to  effect 
this  purpose,  prohibit  an  innocuous  commodity  from  interstate  movement? 

Considering  this  latter  question  of  means,  it  is  submitted  that  the  ques- 
tion is  properly  put  in  this  broad  form,  since  a  denial  of  the  right  of  a 
particular  carrier  to  transport  the  coal  it  has  mined  in  many  instances 
would  result  practically  in  a  denial  of  the  right  to  have  the  coal  transported 
at  all.  The  most  compelling  reason  for  maintaining  that  the  power  of 
Congress  to  regulate  commerce  between  the  States  does  not  embrace  a 
power  of  prohibition  is  the  historical  reason, — that  the  power  to  regulate 
commerce  was  granted  to  the  Federal  government  for  the  purpose  of 
freeing  it  from  the  embarrassing  restriction  which  had  been  imposed  by 
the  States,  and  therefore  the  grant  could  not  have  included  a  power  of 
restriction.3  This,  however,  may  be  answered  by  the  fact  that  the  prohibi- 
tion of  the  "Commodities  Clause"  has  for  its  ultimate  object  the  preserva- 
tion of  the  freedom  of  interstate  intercourse  by  the  elimination  of  dis- 
crimination in  rates  and  preference  in  the  furnishing  of  transportation 
facilities.  Also  it  has  been  said  by  the  Supreme  Court  that  the  extent  of 
the  commerce  power  is  not  limited  by  the  reasons  which  may  have  caused 
its  grant  to  Congress.4  In  favor  of  the  general  power  of  prohibition  are 
the  decisions  which  establish  this  power  in  Congress  in  its  control  of 
foreign  commerce  and  commerce  with  the  Indian  tribes.5  There  is  a 
divergence  of  opinion  as  to  whether  these  decisions  open  the  way  for  a 
similar  holding  in  respect  to  interstate  commerce.  On  one  side  it  is  urged 
that  the  power  to  regulate  interstate  commerce  is  granted  in  the  same 
clause  as  the  power  over  foreign  commerce  and  with  the  Indian  tribes 
and  is  co-extensive  with  it.8  On  the  other  hand  it  is  said  that  the  Federal 
power  over  interstate  commerce  is  essentially  different  by  reason  of  the 
reserved  police  powers  in  the  States.7  As  yet  it  has  been  decided  affirm- 
atively, with  carefully  expressed  limitation,  only  that  Congress  may  prohibit 
harmful  commodities  from  interstate  movement.8 

Adverting  to  the  first  question,  the  right  of  Congress  to  destroy  a  privi- 
lege created  by  a  State,  it  is  to  be  observed  first,  that  the  power  of  Congress 
over  interstate  commerce  is  plenary  and  exclusive.9  The  States,  on  the 
other   hand  by   virtue   of   their  police    or   general    legislative   power   have 

28  Columbia  Law  Review  301,  302. 

'Cooke,  Commerce  Clause  5;  9  Columbia  Law  Review  3-5,  393. 
4Addyston  Pipe  &  Steel  Co.  v.  U.  S.   (1899)    175  U.  S.  211,  228. 
6Buttfield  v.  Stranahan   (1903)    192  U.  S.  470,  492;  U.   S.  v.  43   Gallons  of  Whiskey 
(1876)    93   U.   S.    188,    194. 

"iMich.    Law    Rev.    615,    620. 

'Lottery   Case    (1902)    188   U.   S.   327.   374- 

8Lottery   Case,  supra,   see  at   362. 

"Gibbons  v.   Ogden    (1824)    9  Wheat.    1,    196. 
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complete  authority  to  pass  such  measures  in  the  regulation  of  their  internal 
concerns  as  they  deem  necessary  for  the  public  good  and  prosperity  as 
well  as  for  the  public  health  and  safety.10  This  power  was  never  sur- 
rendered to  the  general  government.11  Under  it  they  can  properly  charter 
a  corporation  with  privileges  designed  to  develop  the  natural  resources  of 
the  State.  And  the  Supreme  Court  has  emphasized  the  necessity,  in  order 
to  maintain  the  autonomy  of  the  State  governments,  of  preserving  to  them 
their  police  power  unimpaired  by  unwarranted  Federal  encroachment  under 
the  authority  of  the  commerce  clause.12  This  independence  from  Federal 
authority  applies,  of  course,  only  to  State  legislation  which  is  directed  to 
matters  of  strictly  internal  concern.  Although  the  power  of  Congress  over 
commerce  is  exclusive,  the  States,  in  pursuance  of  the  objects  stated  above, 
may  properly  legislate  with  reference  to  subjects  which  incidentally  effect 
interstate  commerce.13  For  example,  as  in  the  principal  case,  they  may 
authorize  a  corporation  to  produce  coal  and  carry  it  in  interstate  trans- 
portation. But  in  this  domain,  unlike  in  their  independent  internal  juris- 
dictions, their  power  is  completely  subordinated,  and  State  legislation  is 
operative  only  as  long  as  it  does  not  conflict  with  the  valid  exercise  of 
Federal  power.14  So  the  authority  of  the  State  is  no  protection  to  a  corpo- 
ration against  the  subsequent  exertion  of  the  paramount  authority  of  the 
Federal  government.15  But  to  validate  this  assertion  of  superior  right  Con- 
gress must  act  fairly  within  the  scope  of  its  enumerated  powers.  So  by 
the  "Commodities  Clause"  the  State-created  privileges  of  the  carriers 
may  be  abrogated  only  if  the  enactment  is  truly  a  regulation  of  interstate 
commerce.  That  it  is  such  a  regulation  is  disputed."  It  is  urged  that  it  is 
essentially  a  regulation  of  production,  a  subject  to  which  the  commerce 
power  does  not  extend,17  and  is  an  unlawful  attempt  to  enlarge  the  Federal 
power  by  indirection.15  In  opposition  to  this  view  it  is  to  be  maintained  that, 
irrespective  of  its  specific  purpose,  the  Act  is  on  its  face,  as  well  as  in  its 
ultimate  aim,  a  regulation  of  interstate  transportation,  an  activity  surely 
within  the  commerce  power.  On  the  solution  of  this  jurisdictional  issue 
raised  depends  fundamentally  the  determination  of  the  question  whether 
Congress  can  lawfully  abrogate  the  joint  privilege  of  production  and  trans- 
portation established  in  the  carrier  by  the  legislative  authority  of  the  States. 


Patent  Rights  and  the  Sherman  Anti-Trust  Act. — The  purpose  of 
the  Sherman  Anti-trust  Act  and  similar  legislation  in  the  different  states  is 
to  allow  commerce  to  take  its  natural  course  unrestricted,  and  to  preserve 

10Lake  Shore  &  Mich.  South.  Ry.  v.  Ohio  (1898)  173  U.  S.  285;  U.  S.  V.  E.  C. 
Knight    (1894)    156   U.   S.   1. 

"Lottery  Case,  supra,  364,  365. 

UU.  S.  v.  E.  C.  Knight,  supra,  at  13. 

"Crandall  v.  Nevada  (1867)  6  Wall.  35.  42;  9  Columbia  Law  Review  375,  381. 
This  power  of  a  state  to  authorize  interstate  transportation  has  been  challenged  by  a 
recent  text  writer,  but  seems  generally  admitted.     Cooke,  Commerce  Clause  280. 

"Northern  Securities  Co.  v.  U.  S.  (1903)  193  U.  S.  197.  347!  Lake  Shore  &  Mich. 
South.  Ry.  v.  Ohio,  supra,  297;  Gulf,  Colo.  etc.  Ry.  v.  Hefley  (1894)  158  U.  S.  9»; 
9  Columbia  Law  Review  66,  348. 

"Union  Bridge  Co.  v.  U.  S.  (1907)   204  U.  S.  364- 

up.  C.  Knox  in  17  Yale  Law  Jour.  139;  but  cf.  Address  to  Pittsburg  Chamber  of 
Commerce,   36   Cong.   Rec.  413- 

"Kidd  v.  Pearson  (1888)   128  U.  S.  1;  U.  S.  v.  E.  C.  Knight,  supra. 

"McCulloch   v.    Maryland    (1819)    4   Wheat.   316,   423. 
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to  the  public  the  benefits  of  competition.1  The  patent  laws,  on  the  other 
hand,  seek  to  encourage  invention  by  granting  to  the  inventor  for  a  limited 
period  the  right  to  exclude  competitors  from  the  manufacture  and  sale  of 
the  patented  article.2  Public  policy  requires  both  in  our  legislation,  but 
whether  the  patent  laws  or  the  anti-trust  laws  are  to  govern  is  sometimes 
difficult  to  determine.  Where  there  is  a  single  patent,  or  a  group  of  re- 
lated non-competing  patents,  in  the  hands  of  a  single  holder,  the  law  seems 
well  settled.3  It  follows  from  the  nature  of  a  patent  right  that  the  holder 
has  complete  control  over  the  thing  patented ;  he  may  determine  arbi- 
trarily who  shall  manufacture  it,  the  quantity  to  be  manufactured,  or  the 
selling  price.*  A  patent  is  assignable,  and,  when  assigning,  the  patentee  may 
lawfully  agree  not  to  compete  during  the  life  of  the  patent,  or  he  may 
agree  to  anything  else  necessary  to  protect  his  assignee.5  Such  is  the 
nature  of  the  patent  right.  State  laws,  of  course,  must  yield  when  the 
national  patent  statutes  conflict,0  and  the  Sherman  Act  has  been  construed 
not  to  interfere.7  The  patentee  may  license  a  number  of  others  and  agree 
with  each  individually,3  or  with  all  collectively,9  to  apportion  the  output,  to 
pool  the  profits,  or  to  eliminate  competition  in  some  other  way.  In  such 
circumstances  any  restraint  of  trade  is  due  rather  to  the  patent  than  to  the 
agreement  between  the  parties.10 

Where,  however,  the  patents  to  competing  inventions  are  in  the  hands 
of  different  owners,  and  to  eliminate  competition  an  agreement  is  entered 
into  between  the  competing  owners,  or  a  similar  device  is  resorted  to,  a 
more  difficult  question  is  presented.  The  legality  of  the  acquisition  by 
a  single  corporation  of  all  patent  rights  to  articles  competing  with  its  own 
products  is  as  yet  undetermined.  The  question  seems  closely  related 
to  that  of  the  purchase  by  one  corporation  of  the  business  of  its  competi- 
tors." A  second  problem  is  this :  A,  B,  and  C,  each  owning  separate  and 
competing  patents,  assign  to  X,  who,  in  turn,  licenses  each  assignor  to  man- 
ufacture under  the  patent  he  formerly  owned,  and,  at  the  same  time,  all 
agree  to  pool  profits  or  perhaps  to  apportion  output.  The  Supreme  Court 
found  the  decision  of  this  question  unnecessary  in  Bement  v.  National 
Harrow  Co.,"  although  the  lower  Federal  Courts,  without  reference  to  the 

1Noyes,  Intercorporate  Relations  (2d  Ed)  §  378;  U  S.  v.  Hopkins  (1897)  82  Fed. 
529,  537- 

^Walker,  Patents  §  155;  Patterson  v.  Kentucky  (1878)  97  U.  S.  501;  Jewett  v. 
Atwood,    etc.,    Co.    (1900)    100    Fed.   647. 

34    Columbia    Law    Review    370;    Noyes,    Intercorporate    Relations    §    399. 

4Bement  v.  National  Harrow  Co.  (1901)  186  U.  S.  70;  Clark  v.  Wire  Co.  (1899)  22 
Tex.  Civ.  App.  41,  44;  Victor  Talking  Machine  Co.  v.  Fair  (1903)  123  Fed.  424.  See 
dictum  in  National  Phonograph  Co.  -•.  Lagle  (1902)   117  Fed.  624,  contra. 

5Morse  Drill  Co.  v.  Morse  (1869)  103  Mass.  73.  In  Strait  v.  Harrow  Co.  (1891) 
18  N.  Y.  Supp.  224,  it  was  held  that  an  agreement  which  extended  beyond  the  life  of 
the   patents   was    on    that    account   void. 

'Columbia  Wire  Co.  v.  Freeman  Wire  Co.  (1895)  71  Fed.  302,  306;  U.  S.  etc.  Raisin 
Co.  v.   Griffin   (1903)    126  Fed.  364,  370. 

'Bement   v.    National    Harrow    Co.,   supra. 

8Indiana  Co.  v.   Case  Co.    (1907)    154  Fed.   365. 

"Rubber  etc.  Co.  v.   Milwaukee  etc.  Co.   (1907)    154  Fed.  358. 

10But,  it  should  be  noted,  a  patent  right  may  be  limited  where  the  article  becomes 
affected  with  a  public  use.  A  condition  in  a  license  by  the  patentee  that  the  licensee 
should  not  furnish  telephone  service  to  competitors  of  the  Western  Union  Telegraph 
Co.    was    held   void.      Chesapeake    etc.   Tel.    Co.    v.    Telegraph    Co.    (1884)    66    Md.    399- 

uThe  Circuit  Court  of  Appeals  has  declared  that  a  patented  article^  is  not  a  subject 
of  interstate  commerce,  from  which  it  follows  that  such  a  combination  is  legal ;  but 
Judge  Grosscup,  though  concurring  in  the  result,  dissented  from  this  reasoning.  Indiana 
Co.  v.   Case  Co.,  supra;  Rubber  etc.  Co.  v.  Milwaukee  Co.,  supra. 

"(1901)    186  U.  S.  70. 
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Sherman  Act,  had  previously  declared  such  an  agreement  illegal.13  Its 
legality,  however,  was  affirmed  by  the  Circuit  Court  of  Appeals  in  a  Cali- 
fornia case ;  but  this  decision,  it  is  submitted,  rests  upon  an  erroneous  con- 
ception of  Bcment  v.  National  Harrow  Co.1*  As,  in  such  cases,  the  re- 
straint of  trade  arises  clearly  from  the  agreement  and  not  from  the  patents, 
the  existence  of  patent  rights  seems  immaterial.  A  third  problem  is  pre- 
sented by  agreements  in  which  the  different  owners  of  competing  patents, 
without,  however,  assigning  their  patent  rights,  mutually  agree  to  main- 
tain prices,  to  pool  profits,  or  otherwise  to  restrict  competition.  In  Massa- 
chusetts an  agreement  to  sell  through  a  common  agent  was  upheld  because 
it  was  found  to  be  a  reasonable  restraint  of  trade;15  but  such  a  decision 
could  scarcely  have  been  reached  in  the  Supreme  Court  where,  under  the 
Sherman  Act,  the  reasonableness  of  the  restraint  is  immaterial.16  In  New 
York  a  similar  agreement  in  regard  to  patent  or  proprietary  medicines 
was  sustained  ;17  but  the  Federal  courts  later  reached  an  opposite  conclu- 
sion upon  essentially  the  same  agreement.18  An  analogous  question  has 
arisen  in  connection  with  the  so-called  Book  Trust.  The  publishers  of 
copyrighted  books  agreed  with  the  Dealers'  Association  not  to  sell  to  those 
refusing  to  maintain  fixed  prices.  In  New  York  this  agreement  was  de- 
clared illegal  because  it  included  uncopyrighted  books,19  but  the  same 
agreement,  amended  to  include  only  copyrighted  books,  was  declared  illegal 
in  the  Federal  courts,  under  the  Sherman  Act.20 

In  a  recent  Federal  case,  Blount  Mfg.  Co.  v.  Yale  &  Townsend  Co. 
(1909)  166  Fed.  555,  the  question  of  an  agreement  between  the  owners  of 
competing  patents  to  pool  profits,  eliminate  competition  and  restrict  output 
was  squarely  before  the  court  which  held  the  agreement  illegal  under  the 
Anti-Trust  Act.  This  application  of  the  Statute  is  manifestly  proper  in 
view  of  the  above  principles.  There  is  nothing  in  the  nature  of  a  patent 
right  which  warrants  such  a  contract,  commerce  is  restrained  in  a  way  not 
contemplated  in  the  grant  of  the  patent,  and  a  control  of  the  trade  is  at- 
tained that  the  legal  monopolies  of  the  separate  patents  alone  would  never 
have  effected. 


Continuing  and  Permanent  Nuisances. — The  question  which 
nuisances  are  to  be  regarded  permanent,  and  which  temporary  or  merely 
"continuing,"  is  often  of  great  importance.  For  since  a  permanent  nuisance 
constitutes  a  single  wrong,  whereas  every  instant  of  the  existence  of  a 
continuing  nuisance  is  a  fresh  tort,  the  statute  of  limitations  runs  against 

"National  Harrow  Co.  v.  Quick  (1895)  67  Fed.  130;  Same  v.  Hench  (1897)  83  Fed. 
36. 

14U.  S.  etc.  Raisin  Co.  v.  Griffin  (1903)  126  Feb.  364.  Columbia  Wire  Co.  V. 
Freeman  Wire  Co.  (1895)  71  Fed.  302,  is  to  be  distinguished  on  the  ground  that  the 
license  contained  no  agreement  to  control  prices  or  restrict  competition.  See  also 
Vulcan  Powder  Co.  v.   Powder  Co.   (1892)    96  Cal.   510. 

"Central  Shade  Roller  Co.  v.   Cushman   (1887)    143   Mass.  353. 

leU.    S.   v.    Trans-Missouri   Frt.   Assn.    (1896)    166   U.    S.   290. 

17Park  v.  Nat'l  Druggist  Assn.    (1903)    175   N.  Y.    1. 

"Jayne   v.    Loder    (1906)    149    Fed.   21. 

"Straus  v.   American  Pub.  Assn.    (1904)    *77  N.  Y.  473. 

-°Bobbs-Merril  Co.  v.  Straus  (1905)  139  Fed.  155;  Mines  v.  Scribner  (1906)  147 
Fed.  927. 
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the  former  from  the  time  the  plaintiff  first  suffered  damage,1  but  not 
against  the  latter  until  after  its  discontinuance.2  Similarly,  there  can  be 
only  one  recovery  against  one  maintaining  a  permanent  nuisance,  pros- 
pective as  well  as  past  loss  being  compensated  by  damages  for  the  diminu- 
tion in  the  permanent  value  of  the  property3;  whereas  in  the  repeated 
actions  for  continuing  nuisances  the  plaintiff  may  recover  for  damages  only 
up  to  the  time  of  the  suit,  on  the  basis  of  the  rental  value.4 

The  test,  as  laid  down  by  Troy  v.  R.  R.,5  the  leading  case,  of  the  per- 
manence in  the  eye  of  the  law  of  a  substantial  structure  the  injury  from 
which  will  be  constant  in  amount,  is  the  defendant's  intention  to  maintain 
it  permanently.  But  as  the  only  evidence  of  such  intention  considered  by 
the  court  is  the  nature  of  the  structure  itself,  this  test  may  make  the  de- 
fendant pay  for  prospective  damage,  even  though  he  might  at  or  after  the 
trial  choose  to  discontinue  the  nuisance.  This  test  was  followed  and  per- 
manent damages  granted  in  Powers  v.  Council  Bluffs?  the  leading  Iowa 
case,  although  in  that  case  the  injury  contemplated  was  not  uniform  in 
amount.  Since  in  other  classes  of  cases  the  uncertainty  of  the  amount  of 
future  damage  never  prevents  the  court  from  assessing  them,T  the  Iowa 
court's  disregard  of  this  difficulty  seems  sound  on  principle.8  But  the  test 
common  to  both  the  above  cases,  whether  the  defendant  intended  the 
structure  to  be  permanent,  though  the  prevailing  one,8  has  been  much 
criticized.  There  has  been  much  dictum  to  the  effect  that  a  court  of  law 
may  not  consider  an  illegal  structure  permanent.  It  has  been  urged  that  a 
court  cannot  grant  an  easement,10  and  that  the  defendant  cannot  therefore 
protect  the  right  to  continue  the  objectionable  structure  for  which  he  paid 
in  damages  for  permanent  nuisance.  But  by  the  acceptance  of  damages 
the  plaintiff  and  his  privies  would  be  barred  from  procuring  the  discon- 
tinuance of  the  nuisance,  and  the  defendant's  rights  thus  adequately  pro- 
tected ;u  and  it  has  been  held  that  the  right  to  an  easement  may  be  trans- 
ferred by  a  judgment  just  as  the  right  to  personalty  in  actions  in  trover." 
Of  greater  cogency  is  the  argument  that  it  is  unfair  to  force  the  plaintiff 
to  sell  out  rights  in  his  own  land.  Some  cases  accordingly  hold  that 
nuisance  caused  by  actual  trespass  on  the  plaintiff's  land  will  be  considered 
temporary.13  But  as  nuisance  without  trespass  may  be  equally  obnoxious 
this  test  is  too  narrow.  On  the  other  hand  the  theory  sometimes  put  for- 
ward that  the  nuisance  should  not  be  regarded  as  permanent  unless  the 
plaintiff  expressly  or  impliedly  consented  so  to  regard  it,14  is  too  broad. 
Tor  in  actions  for  such   nuisances  as  the  plaintiff  is  powerless  to  remove, 

1Whitehouse  v.   Fellows    (1861)    9   C.   B.   n.   s.   901. 

2McConnel  v.  Kibbe   (1863)   29  111.  483. 

3Finley   V.   Hershey    (1875)    41    la.   389. 

'Canal  v.   Hitchings   (1876)   65   Me.    140. 

■(1851)  23  N.  H.  83. 

•(1877)   45   la.   652. 

7See  Sedgwick,  Damages   (8th  Ed)   86;   Copson  v.   R.  R.   (1898)    171   Mass.  233. 

8But  see  Wood,  Limitations   (3rd  Ed.)   413. 

9See  Virginia  Hot   Springs  v.   McCray    (1907)    106  Va.   461. 

10See  Uline  v.  R.  R.,  infra. 

UR.  R.  v.  Matthews  et  al   (1892)   99  Ala.  24. 

^White  v.  R.  R.   (1893)    113  N.  C.  610,  622;  but  see  Uline  v.  R.  R.,  infra. 

^See  Powers  v.  Council  Bluffs,  supra    at  656. 

144Sutherland,    Damages    (3rd   Ed.)    1045;   White   v.    R.    R.,   supra. 
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the  court's  refusal  to  assess  prospective  damages  in  a  single  action 
could  be  of  no  benefit  to  the  plaintiff  and  would  be  productive  of  a  multi- 
plicity of  suits.  Although,  ordinarily,  the  plaintiff  may  bring  about  the  dis- 
continuance of  the  nuisance  by  self-help,  by  securing  from  the  defendant 

severe  exemplary  damages  for  repetitions  of  the  offense,15  or  by  injunction, 
when  "the  public  benefit  greatly  outweighs  private  and  individual  incon- 
venience,"18 an  injunction  will  not  lie,  and  courts  of  law  should  not  attempt 
to  compel  the  defendant  to  discontinue  the  nuisance  by  assessing  exemplary 
damages.  Thus  an  unconditional  injunction  will  not  generally  lie  against 
the  construction  of  a  railroad,17  because  of  the  importance  of  the  work  to 
the  public  and  the  railroad  company's  ultimate  authority  under  its  charter 
to  purchase  all  rights  necessary  to  its  right  of  way.  In  suits  at  law  for 
damages  resulting  from  such  nuisances  most  courts  therefore  assess  past  and 
future  damages  in  one  action.13  In  Uline  v.  R.  R.  Co.,™  the  New  York 
court  refused  to  adopt  this  course,  on  the  ground  that  the  only  legal  way 
for  the  railroad  to  purchase  rights  along  its  route  had  been  fixed  other- 
wise by  a  statute.  But  the  practical  inconvenience  of  this  technical  ruling 
has  been  recognized,  and  has  been  modified  by  later  decisions.20 

The  fair  test  of  the  continuing  nature  of  a  nuisance,  therefore,  seems  to 
be  whether  or  not  the  nuisance  is  abatable  or  would  be  enjoined.21  This 
test  was  applied  in  the  recent  case  of  Stein  v.  The  C.  &  O.  R.  R.  (Ky. 
1909)  116  S.  W.  733.  A  railroad  company  by  building  its  tracks  ob- 
structed an  abutter's  easement  of  access,  and,  after  he  had  recovered  dam- 
ages, kept  the  street  out  of  grade  in  violation  of  its  statutory  duty.  Upon 
suit  by  his  successor  in  title  it  was  held  that  the  embankment,  being 
necessary  to  the  railroad's  existence,  was  permanent,  so  that  a  second 
judgment  for  the  same  cause  of  action  was  barred  by  recovery  in  a  former 
action.  The  bad  grading  of  the  street,  however,  being  abatable,  constituted 
a  continuing  nuisance,  and  recovery  for  it  was  therefore  not  barred  by  the 
Statute  of  Limitations. 


The  Complete  Performance  and  the  Mutuality  Doctrines  in  the 
Specific  Performance  of  Negative  Promises  by  Injunction. — If  a  con- 
tract naturally  falls  within  equity's  jurisdiction  by  reason  of  the  inadequacy 
of  legal  remedy,  though  not  applied  with  regularity  in  all  cases,  two  tests 
have  been  established  which  are  of  importance  in  determining  whether  or 
not  a  decree  will  be  granted :  complete  performance,  and  mutuality.  The 
substance  of  the  complete  performance  doctrine,  as  enunciated  in  early 
English  cases,1  is  that  the  court,  on  the  theory  that  equity  does  not  give  a 
piecemeal  remedy,  will  not  assume  jurisdiction  to  enforce  specifically  the 
defendant's  promise  unless  it  can  enforce  it  in  its  entirety.     This  doctrine 

"Bradley  v.  Amis  (N.  C.  1806)  2  Hayw.  399. 
16Burdick,   Torts    (2nd   Ed.)    419. 

1THigh,  Injunction   (2nd  Ed.)   598,   637;  Cook  v.   R.  R.   (1872)   46  Ga.  618. 
18RidIey  v.  R.  R.   (1896)    118  N.  C.  996;  Fowle  v.  R.  R.   (1873)    112  Mass.  334;  and 
see    Stein    v.    City    of   Lafayette    (1892)    6    Ind.    App.    414. 
"(1886)    101  N.  Y.  98. 

s°See  Pond  v.    R.    R.    Co.    (1889)    112    N.   Y.    186. 
21See  R.  R.  Co.  v.  King  (1900)   23   Ind.  App.  573. 

1Clarke  v.  Price  (1819)  2  Wils.  Ch.  157;  Kemble  v.  Kean  (1829)  6  Sim.  333;  Kim- 
berly  v.  Jennings   (1836)   6   Sim.  340,  352. 
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is  especially  applicable  when  the  defendant's  promise  consists  of  an  affirma- 
tive part  and  a  negative  part,  express  or  implied.2  When  the  negative 
promise  is  enforceable  by  equity's  effective  remedy  of  injunction,  but  the 
affirmative  promise  is  unenforceable,  there  exists  the  added  objection  found 
in  the  notion  expressed  in  the  cases  that  equity  should  not  do  indirectly 
what  it  cannot  do  directly.  For  example,  it  is  intimated  in  a  later  English 
case,3  that  the  enforcement  of  promises  for  personal  services  is  outside  of 
equity's  power  and  jurisdiction,  and  the  indirect  enforcement  of  such 
promises  by  injunction  is  an  extension  of  jurisdiction  of  questionable 
propriety.  However,  the  application  of  the  doctrine  of  complete  perform- 
ance in  both  England  and  this  country  has  been  varied  and  inconsistent. 
The  English  cases  referred  to  above1  which  stated  the  doctrine,  were  ex- 
pressly overruled  in  the  celebrated  case  of  Lumley  v.  Wagner.*  The  con- 
tract in  Lumley  v.  Wagner  was  for  personal  services,  and  the  court  en- 
joined the  defendant  from  singing  at  any  theatre  other  than  the  plaintiff's, 
although  it  admitted  that  it  could  not  enforce  her  affirmative  promise  to 
sing  for  the  plaintiff.  Although  this  case  is  firmly  entrenched  in  the  Eng- 
lish law,  subsequent  cases  reiterated  the  doctrine  of  complete  perform- 
ance, with  the  added  qualification,  however,  that  a  part  of  the  defendant's 
promise  would  be  enforced  if  it  were  independent  or  separable.5  These 
cases  explained  the  injunction  in  Lumley  v.  Wagner  as  an  instance  of  the 
enforcement  of  such  an  independent  or  separable  part.  This  explanation 
is  not  convincing,  and  is  contrary  to  the  description  of  the  promise  in  the 
opinion  in  the  case  itself.6  It  has  been  held  that  the  complete  performance 
doctrine  does  not  apply  to  the  ordinary  divisible  contract.7  This  exception 
is  intelligible  and  logical.  Outside  of  it,  however,  it  is  impossible  to  deter- 
mine definitely  from  the  cases  just  what  is  a  separable  and  independent 
part  of  a  promise.8  But  it  does  appear  definitely  established  that  the  doc- 
trine of  complete  performance  will  not  prevent  the  courts  from  enforcing 
a  negative  promise  of  the  Lumley  v.  Wagner  type,  t.  c,  a  negative  expres- 
sion of  the  defendant's  affirmative  promise  designed  to  secure  to  the 
promisee  the  exclusive  benefit  of  the  defendant's  obligation.  The  Ameri- 
can cases,  though  less  concerned  with  this  doctrine,  have  reached  practically 
the  same  results.9 

Mutuality  is  of  two  kinds,  a  mutuality  of  remedy  and  a  mutuality  of 
obligation.  The  rule  as  to  mutuality  of  remedy  has  been  expressed  in  this 
form  :     "Equity  will  not  compel   specific  performance  by  the  defendant  if, 

2In  England,  though  in  respect  to  contracts  other  than  for  personal  services  the 
granting  of  the  injunction  depends  upon  whether  the  contract  in  substance  reasonably 
imports  a  negative,  the  courts  will  not  at  present  enforce  contracts  for  personal  services 
bv  injunction  unless  the  necative  is  expressed;  a  condition  the  American  cases  do 
not  impose.  Metrop.  Elec.  bupl.  Co.  v.  Cinder  L-  R.  [1901]  2  Ch.  709;  Whitwood 
Chem.  Co.  v.  Hardman  E.  R.  [1891]  2  Ch.  416;  Amer.  Assoc.  B.  C.  v.  Pickett  (1890) 
8  Pa.   C.  C.  232;   Duff  v.   Russell   (1891)   60   N   Y.   Sup.   Ct.  80. 

nVolverhampton  etc.  Co.  v.  London  &  N.  W.  Rw.  Co.  (1873)  L.  R.  16  Eq.  433,  44°. 

4(i852)  1  DeG.  M.  &  G.  604.  See  also  Donnell  v.  Bennett  (1883)  E.  R.  22  Ch. 
Div.   835.      This  had  also  been  done  in  Dietrichsen  v.   Cabburn    (1846)    2    Phillips    52. 

5South' Wales  Rw.  Co.  v.  Wvthes  (1854")  S  De  G.  M.  &  G.  880:  Kernott  v.  Potter 
(1862)  De  G.  F.  &  J.  445;  Merchants'  Trading  Co.  v.  Banner   (1871)   E.  R.   12  Eq.   18. 

'(1852)    1   De  G.  M.  &  G.  617,   618. 

"Wilkinson  v.   Clements   (1872)   L.   R.  8  Ch.  App.  96. 

8Cf.    Dietrichsen   v.    Cabburn,   supra,   with   cases  in   note   5,   supra. 

"Ross  v  Union  Pac.  Ry.  Co.  (1863)  1  Woolworth  26;  Baldwin  v.  Fletcher  (1882) 
48  Mich.  604;  Daly  v.  Smith  (N.  Y.  1874)  49  How.  Pr.  150.  See  also  6  Columbia 
Law   Review   82;   51    Am.  Law.   Reg.   591. 
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after  performance,  the  common  law  remedy  of  damages  would  be  his  sole 
security  for  the  performance  of  the  plaintiff's  side  of  the  contract."10  Ob- 
viously, unilateral  conracts11  and  bilateral  contracts  fully  executed  on  the 
plaintiff's  part,12  are  outside  the  operation  of  the  principle.  However,  in 
cases  typified  by  Lumley  v.  Wagner,  where  the  court  could  not  compel  the 
plaintiff  to  accept  the  defendant's  services  and  would  not  restrain  him  by 
injunction  from  discharging  his  employee,13  the  question  of  mutuality,  though 
clearly  applicable,  is  not  considered.  These  cases,  however,  are  explained 
by  the  fact  that  if  the  plaintiff  failed  to  perform  the  courts  would  dissolve 
the  injunction.14  But  sometimes  the  remedy  is  denied,  since  it  might  put 
the  defendant  in  a  disadvantageous  position  from  which  the  court,  in  the 
event  of  the  plaintiff's  failure  to  perform,  could  not  extricate  him.15  Where 
performance  by  the  plaintiff  and  defendant  are  concurrent  conditions  mu- 
tuality is  also  secured  by  the  conditional  decree.  But  to  make  this  feasible, 
the  contract  must  be  sufficiently  simple  to  permit  of  a  decree  easily  en- 
forceable.18 

The  idea  underlying  the  doctrine  of  mutuality  of  obligation  is  that 
equity  will  not  enforce  a  hard  bargain.  Although,  by  the  better  authority, 
a  mere  right  in  one  party  to  terminate  the  contract  will  not,  of  itself,  if  the 
contract  is  not  otherwise  inequitable,  result  in  the  lack  of  mutuality.17  if 
the  freedom  of  the  plaintiff  and  the  restriction  of  the  defendant  is  such 
that  the  contract  is  manifestly  unfair,  the  courts  deny  enforcement  on  the 
ground  that  the  obligation  is  not  mutual.18  Another  consideration  which 
sometimes  deters  them  from  granting  injunctions  in  the  case  of  contracts 
for  personal  services,  is  the  idea  that  the  enforcement  of  such  contracts 
results  in  a  certain  degree  of  servitude.1"  This  consideration  seems  im- 
portant only  when  the  defendant's  negative  promise  is  unduly  restrictive.80 

In  a  recent  case,  in  the  Circuit  Court  for  the  Southern  District  of  New 
York,  Keith  v.  KeUcrman  (1900)  41  Chi.  Legal  News,  No.  37,  the  court, 
applying  the  doctrine  of  mutuality  of  obligation,  refused  to  enjoin  the  de- 
fendant from  breaking  the  summer  season  stipulation  of  her  engagement 
to  perform  exclusively  in  the  plaintiff's  theatres,  as  the  plaintiff  was  under 
no  obligation  to  give  her  employment  during  that  season.  However,  an  in- 
junction was  granted  as  to  the  winter  season  stipulation  of  the  contract. 
The  case  therefore  also  illustrates  the  inapplicability  of  the  doctrine  of 
entirety  of  performance  to  divisible  contracts. 

103  Columbia  Eaw  Review  i,  3.  See  Pickering  v.  Bishop  of  Ely  (1843)  12  L.  J. 
Ch.  271;  Welty  v.  Jacobs   (1898)    171   111.  624. 

uHowe  v.  Watson   (1901)    179  Mass.  30,  40. 

"Eane  v.  May  &  Thomas  Hardware  Co.   (1898)    121  Ala.  296. 

"Pickering  v.  Bishop  of  Ely,  supra;  Miller  v.  Warner  (N.  Y.  1899)  42  App.  Div. 
208;   but  see  Jones  v.   Williams   (1897)    139   Mo.   1. 

"3   Columbia  Eaw   Review  8. 

"Peto  v.  The  B.  U.  &  T.  W.  Rw.  Co.  (1863)  32  E.  J.  Ch.  677;  Stocker  v.  Wedder- 
burn   (1857)    3   K.  &  J.   393- 

187  Columbia  Eaw  Review  613,  615. 

"Singer   S.   M.   Co.  v.   Union   B.   H.   Co.    (1873)    22   Fed.   Cas.    12904. 

"Shubert  Theatrical  Co.  v.  Coyne  (1908)  115  N.  Y.  Supp.  968;  Lawrence  v.  Dixey 
(N.   Y.    1907)    119  App.  Div.   295. 

"Clark's    Case    (1821)    1    Blackf.    122. 

20Ehrman  v.  Bartholomew  (1898)  E.  R.  1  Ch.  671;  Phila.  Baseball  Club  v.  Hallman 
(1890)   8  Pa.  C.  C.  57. 
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Reasonable  Use  of  Percolating  Waters. — The  law  in  England  with  re- 
gard to  percolating  waters  has  long  been  settled.  In  two  leading  cases, 
Acton  v.  BlundelP  and  Chasemore  v.  Richards;  it  was  decided  that  a  land 
owner  has  an  absolute  right  to  the  percolating  waters  which  he  can  inter- 
cept in  his  land,  and  that  he  is  consequently  not  liable  to  an  adjoining 
proprietor,  regardless  of  the  quantity  of  water  taken,  or  the  purpose  to 
which  it  is  applied.  Consistently  with  this  principle  of  absolute  rights, 
actual  bad  faith  and  malicious  motive  do  not  render  such  diversion  action- 
able.3 Three  reasons  for  this  rule  are  given:  (i)  The  theory  that  the 
owner  of  the  land  is  the  absolute  owner  of  all,  either  above  or  below  the 
surface,  (2)  the  fact  that  percolating  waters  are  so  uncertain  in  their 
movements  that  it  would  be  impracticable  to  propound  rules  of  law  to 
govern  their  use,  (3)  the  desire  not  to  limit  a  land  owner  in  the  use  and 
improvement  of  his  property.4  Influenced  largely  by  the  English  authorities 
cited,  the  early  American  decisions  applied  the  same  doctrine  :B  no  correla- 
tive rights  in  percolating  waters  were  recognized,  and  consequently  all 
damage  suffered  was  "damnum  absque  injuria."8  But  even  in  adopting  the 
English  rule,  the  courts  in  this  country  hesitated  to  extend  immunity  to  in- 
terference arising  out  of  malice;7  and,  although  several  jurisdictions  disre- 
garded motive,8  the  weight  of  authority  held  that  diversion  for  the  single 
purpose  of  harming  a  neighbor  was  actionable.8  One  jurisdiction,  more- 
over, refusing  to  be  guided  by  English  authority,  decided  that  the  rights  of 
adjoining  land  owners  in  percolating  waters  were  not  absolute,  but  correla- 
tive.10 

In  Forbcll  v.  City  of  New  York,11  a  case  substantially  identical  with 
Chasemore  v.  Richards™  the  defendant  was  held  liable  for  the  damage 
caused  by  exhausting,  with  powerful  pumps,  the  water  percolating  through 
the  plaintiff's  land,  and  selling  the  water  so  obtained.  Despite  professed 
adherence  to  former  holdings  the  court  in  this  case  virtually  decided  that  a 
land  owner's  right  is  not  absolute,  but  must  be  reasonably  exercised.  The 
court,  however,  went  further  and  also  formulated  the  test  as  to  what  con- 
stituted a  reasonable  user,  holding  the  user  reasonable  when  water  obtained 
by  artificial  means  was  applied  for  the  benefit  of  land  as  land,  and  not 
otherwise.  The  view  often  expressed  that  the  rule  of  unreasonableness 
formulated  in  this  case  is  mere  user  off  the  land  seems  too  narrow,  because 
it  fails  to  recognize  the  employment  of  artificial  means ;  and  the  opinion 
that   the    defendant's    liability    was    based    upon    a    quasi-trespass,    effected 

1(i843)    12   Mees.   &   Wells.    324. 

2(i859)    7  H.  L,.  Cas.   349- 

3Mayor  etc.   of    Bradford  v.    Pickles    (1893)    A.   C.    587. 

4Acton  v.   Blundell,  supra. 

BEllis  v.  Duncan  (N.  Y.  1855)  21  Barb.  230;  Bloodgood  v.  Ayers  (1888)  108  N.  Y. 
401;  Roath  v.  Driscoll  (1850)  20  Conn.  533;  Ocean  Grove  v.  Asbury  Park  (1895)  40 
N.  J.  Eq.  447;  People's  Gas  Co.  v.  Tyner  (1891)    131   Ind.  277. 

"Frazier  v.  Brown  (1861)  12  Oh.  St.  294;  Pixley  v.  Clark  (1866)  35  N.  Y.  520; 
Chatfield  v.  Wilson   (1856)   28  Vt.  49;  Wheelock  v.  Jacobs  (1897)   70  Vt.  162. 

7Greenleaf  v.   Francis    (Mass.   1836)    18  Pick.   117. 

8Chatfield  v.  Wilson,  supra;  Phelps  v.  Nowlen  (1878)   72  N.  Y.  39. 

8Haldeman  v.  Bruckhardt  (1863)   55  Pa.  St.  514;  Chesley  v.  King  (1882)  74  Me.  164. 

10Bassett  v.  Salisbury  Mfg.  Co.  (1862)  43  N.  H.  569;  Swett  v.  Cutts  (1870)  50 
N.    H.    439. 

_  u(i9oo)    164  N.  Y.  522;   and  see  Smith  v.   City  of  Brooklyn   (N.  Y.   1897)    18  App. 
Div.    340. 

"(1859)   7  H.  I,.  Cas.  349- 
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through  the  apparatus  used,  is  unsound  in  theory,  as  a  trespass  similar 
in  kind  is  committed  whenever  a  well  is  sunk,  in  which  case  no  liability 
attaches. 

The  effect  of  this  decision  has  been  far  reaching,  and  although  not  fully 
approved  in  several  decisions,13  and  despite  some  continued  adherence  to  the 
English  rule,11  the  principle  of  correlative  rights  which  it  enunciated  has 
been  generally  followed.1*  Most  courts  have  not,  however,  gone  as  far  as 
Xew  York  in  adopting  beneficiality  to  the  soil  as  the  test  of  the  right,  but 
have  contented  themselves  with  holding  that  the  rights  involved  are  correl- 
ative, that  the  user  must  be  reasonable,  and  that  the  question  of  reason- 
ableness is  a  question  which  must  be  decided  in  each  individual  case.18 
The  reasoning  of  these  American  cases  is  cogent.  Modern  conditions  often 
make  percolating  waters  extremely  valuable,  the  effect  of  the  land  owner's 
operations  can  be  foretold  with  considerable  certainty,  and  the  applicability 
of  the  doctrine  of  "cuius  est  solum  *  *  *"  may  well  be  questioned 
when  the  water  obtained  is  coaxed  from  beneath  the  adjoining  proprietor's 
soil.     Furthermore,  since  acts  done  in   the  ordinary  development  and   en- 

ment  of  land  are  naturally  recognized  as  reasonable,  the  practical  objec- 
tion urged  in  the  early  cases  is  of  little  weight,  and  the  disadvantage  en- 
suing from  the  substitution  of  an  uncertain  test  for  the  orthodox  hard  and 
fast  rule  is  more  than  outweighed  by  the  practical  justice  secured  by  the 
recognition  of  correlative  rights. 

In  a  recent  New  York  case,  Hathorn  v.  Natural  Carbonic  Gas  Co. 
(1909)  87  N.  E.  504,  the  defendant  was  sued  for  pumping  the  mineral 
waters  on  his  land  at  Saratoga  Springs,  the  carbonic  gas  of  which  he  ex- 
tracted and  sold.  The  court  held,  that,  irrespective  of  the  statute  applicable, 
as  the  user  was  unreasonable  under  the  Forbcll  test,  the  defendant  was 
liable.  The  result  reached  seems  open  to  question.  Since  the  gas  in  solu- 
tion was  the  real  element  of  value,  it  would  appear  that  the  case  might 
well  have  been  treated  under  the  rules  governing  natural  gas;  and  although 
a  few  jurisdictions  have  recognized  correlative  rights  therein,17  the  great 
majority  does  not  restrict  the  land  owner's  right  of  production.18  But,  even 
if  it  be  conceded  that  the  mineral  waters  were  rightly  classified  as  perco- 
lating waters,  it  is  not  apparent  how  the  New  York  rule  of  "beneficiality 
to  the  soil"  was  applicable.  Mineral  waters  are  of  no  value  to  the  land  as 
land,  and  their  chief  use  is  as  articles  of  commerce.  Certainly  if  a  land 
owner  is  to  be  restricted  to  a  reasonable  user  of  mineral  waters,  the  na- 
ture of  the  article  as  well  as  the  conditions  of  its  use  should  be  con- 
sidered in  arriving  at  the  correct  test  of  reasonableness.  It  would  appear, 
then  fore,  that  the  test  of  beneficiality  to  the  soil  is  too  narrow  to  include 
mineral  waters,  and  the  court  would  have  reached  a  sound  result  if  a 
broader  meaning  of  reasonable  use  had  been  applied. 

18Barclay  v.  Abraham  (1903)  121  la.  619;  H.  &  T.  C.  Ry.  v.  East  (1904)  98  Tex. 
146. 

"Hulicr  v.  Merkel  (1903)  117  Wis.  355;  Edwards  v.  Haeger  (1899)  180  111.  90; 
Miller  v.  Black  Rock  Co.  (1901)  99  Va.  747;  Clark  County  v.  Lumber  Co.  (1902)  80 
Miss.  535. 

<    1      on  French    Lick   Springs  Hotel   Co.    (1904)    163   Ind.   687;   Katz  v.   Walkin- 

shaw   (1903)    141   Cal.   116;   Erickson  v.  Crookston  Water  Works  (1907)   100  Minn.  481. 

'•Barclay  v.  Abraham,  supra;  Pearcc  v.  Carney  (1905)   58  W.  Va.  296. 

"Manufacturer's  Gas  Co.  v.  Indiana  Natural  Gas.  Co.   (1900)   155  Ind.  461. 

^Westmoreland  Nat.  Gas  Co.  v.  DeWitt  (1889)  130  Pa.  335:  Hague  v.  Wheeler 
(1893)  157  Pa.  324;  Jones  v.  Forest  Oil  Co.  (1900)  194  Pa.  379;  Kelly  v.  Ohio  Oil  Co. 
(1897)    57  Oh.  St.  317;   Ohio  Oil  Co.  v.   Indiana    (1899)    177  U.   S.   190. 
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Consent  of  the  Parties  in  Determining  Jurisdiction  of  Federal 
Courts  on  Removal. — The  venue  clause  in  the  Removal  Acts  of  1887-81 
provides  that  suits  within  the  original  jurisdiction  of  the  Federal  courts 
must  be  instituted  in  the  district  of  the  defendant's  residence,  except  where 
jurisdiction  rests  solely  upon  diversity  of  citizenship,  when  suit  lies  either 
in  the  district  of  residence  of  the  plaintiff  or  the  defendant.  This  clause 
has  been  construed  as  conferring  a  personal  privilege  so  that  suit  in  the 
proper  district,  though  essential  to  the  jurisdiction  of  the  person,  is  not  a 
requisite  of  the  court's  general  jurisdiction.2  Accordingly,  suit  may  be 
maintained  in  any  district  if  this  personal  privilege  has  been  waived,  and 
the  bringing  of  suit  in  a  neutral  district  constitutes  a  waiver  by  the  plain- 
tiff. The  jurisdiction  of  Federal  courts  is  limited  to  those  causes  in  which 
they  would  have  original  jurisdiction,3  and  it  would  seem  that  the  parties 
may  still  avail  themselves  of  the  privilege  under  the  venue  clause.4  There- 
fore, upon  suit  in  a  neutral  state,  although  the  defendant,  by  his  petition 
for  removal,  assents  to  the  jurisdiction  of  the  Federal  court  of  that  dis- 
trict,5 the  consent  of  the  plaintiff  also  seems  requisite.6  An  early  Federal 
Circuit  Court  took  this  position,7  in  opposition  to  the  weight  of  contem- 
poraneous authority,8  and  the  Supreme  Court  has  virtually  sanctioned  it  by 
holding,  in  a  similar  case,  that  a  removal  had  been  properly  granted,  as  the 
plaintiff  had  assented."  A  tendency  in  this  direction  had  already  become 
manifest  in  the  Circuit  Courts.10 

Where  the  suit  is  between  citizens  and  aliens,  however,  different  factors 
require  consideration.  The  holding  of  the  Supreme  Court  that  a  defendant's 
right  of  immunity  from  suit  in  any  but  his  own  district,  is  inapplicable  in 
the  case  of  a  non-resident  alien  defendant,"  has  sometimes  been  cited  for 
the  proposition  that  in  suits  between  aliens  and  citizens  there  is  no  re- 
striction on  the  district  in  which  suit  may  be  maintained.12  This  seems  un- 
warranted, and  an  alien  may  sue  a  citizen  in  the  district  of  his  residence 

*24  U.    S.   Stat,   at  L.   552;   25    U.   S.   Stat,  at  L.  433- 

:So.  Pac.  Co.  v.  Denton  (1892)  146  U.  S.  202-  Wilson  v.  Western  Union  Tel.  Co. 
(1888)   34  Fed.   561,  overruling  Yuba  v.  Pioneer  Co.   (1887)   32  Fed.   183. 

3Cochran  v.  Montgomery  Co.    (1905)    199  U.   S.  260. 

4Proctor  Coal  Co.  v.  U.  S.  Co.  (1907)    158  Fed.  211. 

5State  v.  Houchens  (1902)   52  C.  C.  A.   176. 

"Matter  of  Moore  (1907)  209  U.  S.  490;  Western  Loan  Co.  v.  Butte  Min.  Co. 
(1907)    210    U.    S.    368. 

7Foulk  v.   Gray   (1902)    120  Fed.   156. 

"These  cases  arrived  at  an  opposite  conclusion  on  various  grounds:  (1)  that  the 
section  of  the  Statute  referring  to  removals  had  no  application  to  the  venue  clause; 
First  Nat'l  Bank  v.  Merchants  Bank  (1888)  37  Fed.  657;  Duncan  v.  Assoc.  Press  (1897) 
81  Fed.  41;  (2)  that  the  right  of  removal  is  vested  wholly  in  the  defendant;  Kansas 
City  R.  R.  Co.  v.  Lumber  Co.  (1888)  37  Fed.  3;  and  (3)  that  while  plaintiff's  consent 
is  necessary,  he  waives  his  right  to  withhold  it  by  bringing  the  action  in  the  State 
court,  in  that  he  voluntarily  subjects  himself  to  the  process  of  the  Removal  Acts.  Iowa 
Lilloet  Co.  v.  Bliss  (1906)  144  Fed.  446;  Cowell  v.  City  Water  Supply  Co.  (1899)  96 
Fed.    769. 

"Matter  of  Moore,  supra. 

10Louisville  R.  R.  Co.  v.  Fisher  (1907)  '55  Fed.  68;  Corwin  Mfg.  Co.  v.  Henrici 
Washer  Co.  (1907)  151  Fed.  939;  Horn  v.  Pere  Marquette  R.  R.  Co.  (1907)  151  Fed. 
626.  The  occasion  for  this  tendency  seems  to  have  been  the  attempt  of  the  Circuit 
Courts  to  reconcile  a  dictum  in  Ex  parte  Wisner  (1906)  203  U.  S.  449,  to  the  effect 
that  the  consent  of  both  parties  was  insufficient  to  confer  jurisdiction  upon  a  neutral 
Federal  court,  with  previous  Supreme  Court  cases  such  as  Central  Trust  Co.  v. 
McGeorge  (1894)  151  U.  S.  129,  not  held  to  have  been  overruled  by  the  Wisner  case. 
Rut  see  Yellow  Aster  Co.  v.  Crane  (1907)  150  Fed.  580;  and  Baxter  Co.  v.  Hammond 
Co.    (1907)    154  Fed.  992. 

uIn   re  Hohorst   (1893)    150  U.  S.   653. 

i^Cucciarre  v.  N.  Y.  Cent.  R.  R.  Co.    (1908)    163  Fed.   38. 
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only."  The  exception  in  the  case  of  an  alien  defendant  arose  from  neces- 
sity, and  there  is  no  support  for  extending  it  to  cases  where  a  citizen  is 
the  defendant  and  the  necessity  for  the  exception  is  absent.  When  a  resi- 
dent plaintiff  sues  an  alien  and  the  latter  petitions  for  removal  the  plain- 
tiff's consent  is  obviously  unnecessary.  But  if  the  plaintiff  be  a  non- 
resident citizen  his  consent  is  essential  to  the  Federal  court's  maintenance 
of  the  suit  on  removal,  as  he  was  not  amenable  originally  to  a  court  of  a 
district  other  than  his  own.  Again,  where  the  plaintiff  is  an  alien  his  con- 
sent to  a  petition  for  removal  is  theoretically  unnecessary,  as  he  was 
originally  suable  in  any  district.  This  objection  is  invalid,  however,  if  the 
alien  plaintiff  has  acquired  a  residence.14  By  regarding  the  petition  for  re- 
moval as  process,15  it  might  be  held  that  the  Circuit  Court  thus  gets  juris- 
diction of  the  alien  plaintiff,  who,  for  the  purposes  of  the  removal,  is  vir- 
tually a  defendant.16  This,  however,  would  still  necessitate  the  consent  of  a 
non-resident  citizen  plaintiff,  for  the  service  of  original  process  on  him, 
in  any  but  his  own  or  defendant's  district  would,  without  his  consent,  be 
insufficient  to  give  the  Circuit  Court  jurisdiction. 

In  a  recent  case,  Mahopoulus  v.  Chicago  R.  R.  Co.  (1909)  167  Fed. 
165,  in  which  a  non-resident  alien  sued  a  corporation  in  a  state  other  than 
that  of  defendant's  incorporation,  the  cause  was  held  not  removable  with- 
out the  plaintiff's  consent,  the  court  making  no  distinction  between  the 
case  in  which  the  plaintiff  is  a  non-resident  alien  and  that  in  which  he  is  a 
non-resident  citizen.17  Practical  considerations  may  be  cited  in  support  of 
this  view.  The  object  of  removals  in  cases  involving  citizenship  or  alien- 
age is  to  avoid  the  possibility  of  prejudice  in  a  trial  by  a  state  court.  Thus, 
a  resident  defendant  may  never  remove,18  but  a  non-resident  always  has  the 
right  where  the  suit  is  brought  in  the  plaintiff's  state.19  Consequently, 
there  is  no  necessity  for  a  removal  from  the  courts  of  a  neutral  state. 
Further,  to  hold  an  alien  plaintiff's  consent  necessary  subserves  the  general 
purpose  of  the  Removal  Acts,  which  was  to  contract  the  jurisdiction  of  the 
Federal  courts,  both  original  and  on  removal.80 


The  Devisability  of  Contingent  Remainders  and  Executory  Devises 
at  Common  Law. — The  common  law  test  of  devisability  of  estates  and  in- 
terests in  real  property  is  difficult  of  determination.  By  the  terms  of  the 
Statutes  of  Wills  seisin  in  the  devisor  was  apparently  intended  to  be  the 
test.1  The  Statutes  provide  that  all  persons  "having  manors,"  etc.,  and,  as 
amended,  "having  a  sole  estate,  or  interest  in  fee  simple     *     *     *    in  pos- 

"Galveston  R.  R.  Co.  v.  Gonzales  (1893)  151  U.  S.  496;  Campbell  v.  Duluth  Co. 
(1892)    50  Fed.   241. 

"Walker  v.  O'Neil   (1889)    38   Fed.   374. 

"Kinney   v.    Savings    Bank    Ass'n.    (1903)     191    U.    S.    78. 

16La  Montagne  v.  Lumber  Co.   (1891)   44  Fed.  645. 

1TMorris  v.  Clark  Construction  Co.  (1905)  140  Fed.  756;  but  see  Barlow  v.  Chicago 
R.  R.  Co.    (1908)    164  Fed.  765,   contra. 

"Western  Union  Tel.  Co.  v.   Brown   (1887)   32  Fed.  337. 

"Gavin  v.  Vance  (1887)  33  Fed.  84;  Fales  v.  Chicago  R.  R.  Co.  (1887)  32  Fed. 
673:  Cooley  v.  McArthur  (1888)   35  Fed.  372. 

^Shaw  v.  Quincy  Mining  Co.  (1892)  145  U.  S.  444;  Jackson  Co.  v.  Pearson  (1892) 
60   Fed.    113,    127. 

'The  view  that  the  devisor  needed  both  right  to  and  possession  of  the  land  devised 
doubtless  applied  only  to  devises  of  estates  in  possession,  and  affords  no  general  rule. 
Shep.  Touch.   428,   §    13. 
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session,  reversion,  (or)  remainder,"  may  devise  their  interest.2  Early 
authorities  construed  these  words  strictly,  and  stated  that  the  testator  must 
have  been  seised  at  the  time  of  making  his  will,  and  continue  to  be  seised 
until  his  death.3  In  many  cases  the  devise  was  declared  void,  apparently 
because  there  was  no  seisin  in  the  devisor.  A  right  of  entry,  for  condi- 
tion broken  or  on  a  disseisin,  was  not  devisable;4  the  possibility  of  in- 
heritance from  an  ancestor  was  not  devisable  ;5  freehold  acquired  after 
making  a  will  would  not  pass  by  the  will;6  nor  would  a  contingent  remain- 
der, where  the  person  to  take  was  uncertain.7  In  the  case  of  a  contingent 
remainder,  or  of  an  executory  devise,  where  the  person  to  take  was  cer- 
tain, such  person  had  no  seisin,  for  in  the  case  of  a  contingent  remainder  the 
seisin  was  in  the  tenant  of  the  supporting  freehold  estate  ;s  and  in  the  case 
of  an  executory  devise,  it  was  either  in  the  heir  of  the  creator  of  the 
devise  or,  if  a  freehold  estate  intervened,  in  the  holder  of  the  intermediate 
estate.9  Because  of  lack  of  seisin  it  was  held  that  there  was  neither  dower 
nor  courtesy  in  such  contingent  or  executory  interests.10  If,  therefore,  the 
test  of  devisability  was  seisin  in  the  devisor,  it  necessarily  followed  that  a 
contingent  remainder  or  an  executory  devise,  even  when  the  person  to 
take  was  certain,  ought  not  to  pass  under  a  will. 

Another  test  of  devisable  interest  that  was  advanced  was  assignability 
inter  vivos,  that  is,  a  testator  could  devise  only  that  which  he  could  assign 
during  his  lifetime.11  At  common  law  a  contingent  remainder  or  an 
executory  devise  was  too  remote  an  interest  to  be  transferred  inter  vivos.12 
The  assignee  under  a  voluntary  assignment  took  nothing  except  by  way  of 
estoppel.  Equity,  it  is  true,  would  enforce  such  an  assignment  if  based  on  a 
valuable  consideration,  but  the  resort  to  equity  in  itself  shows  the  inad- 
equacy of  the  legal  conveyance.13  At  common  law  these  contingent  and 
executory  interests  were  not  liable  to  sale  under  execution,  as  there  was 
not  a  sufficiently  definite  interest  in  the  judgment  debtor.14  Accordingly, 
by  the  test  of  assignability,  neither  a  contingent  nor  an  executory  interest 
could  pass  by  devise. 

2Statutes  of  Wills,  32  Hen.  VIII  c.  4,   §  4;  amended  in  34  &  35  Hen.  VIII  c.   5  §  4. 

5Cruise  Dig.  Tit.  38  Ch.  3  §§  24,  28;  2  Blackstone  375;  1  Jarman,  Wills  (5th  Ed) 
51;  Brunker  v.  Cook  (1707)  11  Mod.  122;  Hogan  v.  Jackson  (1775)  Cowp.  R.  299,  305; 
Brydges  v.  Duchess  of  Chandos  (1794)  2  Ves.  Jr.  417,  427;  Minuse  v.  Cox  (N.  Y. 
1821)  5  Johns.  Ch.  441,  450.  Under  modern  statutes  seisin  at  the  time  of  death  is 
sufficient.      1    Redfield,    Wills    387-8. 

4Atty.  Gen.  v.  Vigor  (1803)  8  Ves.  256,  282;  Goodright  v.  Forrester  (1807)  8  East 
552,  566;  Doe  v.  Hull  (1822)  2  D.  &  Ry.  38,  41;  Upington  v.  Corrigan  (1896)  151 
N.  Y.  143,  147.  Rights  of  entry  are  now  devisable  by  statute  in  England  and  most  of 
the  United  States. 

5i    Redfield,    Wills   389;    Jones   v.    Roe    (1789)    3    Durn   &   E.    88,    93    {dictum). 

"Brunker  v.  Cook,  supra;  Langford  v.  Pitt  (1731)  2  P.  Wms.  629,  631;  Hogan  v. 
Jackson,  supra;  and  see  generally   authorities  cited  in  note  2. 

7Doe  v.  Tomkinson   (1813)   2  Maule  &  S.   165. 

8i  Fearne,  C.  R.  281  ff.;  Williams,  Real  Prop.  (15th  Ed)  318;  Williams,  Seisin  4 
&  5. 

"Reeves,  Real  Prop.  §§  623,  657,  and  authorities  there  cited. 

10Com..  Dig.  Dower  A  6,  7;  1  Fearne,  C.  R.  346;  House  v.  Jackson  (1872)  50  N.  Y. 
161;  Durando  v.  Durando  (1861)  23  N.  Y.  331,  which  holds  there  can  be  no  dower  in 
a  vested  remainder  because  no   seisin. 

uShep.  Touch.  424   (8). 

12i   Shep.  Touch.  239;  4  Kent  Com.  260;   Robertson  v.  Wilson   (1859)   38  N.  H.  48. 

"Mitchell  v.   Winslow   (1843)   2   Story   (C.  C.)   630;  4  Kent  Com.  262. 

14i  Freeman,  Executions  (2d  Ed)  §  178;  Jackson  v.  Middleton  (N.  Y.  1866)  52 
Barb.  9.  In  Massachusetts  it  has  been  held  that  such  interests  pass  under  the  U.  S. 
Bankruptcy  acts  to  an  assignee.     Belcher  v.  Burnett  (1879)    126  Mass.  230. 
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Again,  it  was  often  declared  that  whatever  was  descendible  was  de- 
visable, under  the  Statutes  of  Wills  ;1S  but  such  a  test  is  unreliable  as  the  ex- 
ceptions outrun  the  rule.  A  right  of  entry,  for  condition  broken  or  to  re- 
cover seisin,  though  it  descended  to  the  heir,16  was  not  devisable.17  A  bare 
possibility  descended  to  the  heir  of  the  one  entitled  to  it,  but  such  a  possi- 
bility was  not  deemed  devisable.18  Therefore,  descendible  interests  were 
not  necessarily,  nor  in  all  cases,  devisable. 

The  earlier  view  was  that  contingent  and  executory  interests  were  not 
devisable;19  but  the  case  of  Jones  v.  Roe  established  the  opposite  rule.20 
Lord  Kenyon  there  attempted  to  distinguish  between  "bare  possibilities," 
such  as  the  possibility  of  inheriting  from  an  ancestor,  which  was  not  de- 
visable, and  a  "possibility  coupled  with  an  interest,"  which  he  declared  was 
devisable.  The  "interest"  in  the  latter  may  be  less  remote  than  in  the 
former,  but  if  the  above  tests  of  devisability  are  applied  there  is  no  force  in 
the  distinction.21  Interest  thereby  became  the  determining  factor,  but  that 
was  simply  a  judicial  evasion  for  in  no  case  was  "interest"  defined.22 

A  recent  case,  Fisher  v.  Wagner  (Md.  iooo)  yi  Atl.  999,  holds  that 
a  contingent  interest,  where  the  person  to  take  is  certain,  is  devisable, 
the  court  relying  chiefly  on  its  former  decisions.  In  addition  the  case  may 
be  supported,  as  the  court  intimates,  under  the  Maryland  statutes,  which 
provide  that  what  is  inheritable  is  devisable23 — a  result  which,  as  previously 
indicated,  did  not  necessarily  follow  at  common  law.  If  the  statute  was  in- 
tended as  a  reenactment  of  the  common  law,  it  merely  adopted  without 
examination  the  rule  of  Jones  v.  Roe;  if,  however,  the  statute  was  intended 
to  be  remedial,  objections  on  the  ground  of  principle  are  invalid.  The  case 
affords  an  excellent  illustration  of  the  modern  application  of  the  old  rule 
of  Jones  v.  Roc. 

15Jones    v.    Roe,    supra;    i    Jarman,    Wills    46. 

16Watkins,   Descent    64. 

"See   note   4,   supra. 

18Watkins,  Descent  5,  86  (1)  and  (4);  2  Coke  Inst.  378  (b)  ;  Marks  v.  Marks  (1719) 
1    Strange    129,    132;   Chauncey  v.   Graydon    (1743)    2   Atk.   616,   621. 

"Bishop  v.  Fountaine   (Chancery   1694)   3  Lev.  427. 

^Jones  v.  Roe  (K.  B.  1789),  supra;  Moore  v.  Hawkins  (1765)  2  Eden  Ch.  Ca.  342; 
Selwyn  v.  Selwyn  (1761)  2  Bur.  1131;  Pond  v.  Bergh  (N.  Y.  1843)  10  Paige  142; 
Collins  v.   Smith   (1898)   105   Ga.   525;   1   Fearne,   C.  R.  368-370;  4  Kent  Com.  261. 

21Lord  Thurlow  the  following  year  expressed  doubt  as  to  the  soundness  of  Jones  v. 
Roe.     Perry  v.  Phelips  (179°)   1  Ves.  Jr.  250. 

^Because  of  the  holding  in  Jones  v.  Roe  some  curiously  inconsistent  results  have 
been  reached.  Compare  the  "remoteness"  of  the  interest  in  that  case  with  that  in  Doe 
v.   Tomkinson,  supra. 

™ll   Pub.  Gen.   Laws  of  Md.  Art.  93  §314. 
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Edward   W.    Walker,   Bditor-in-Charge. 

Appeal  and  Error — Title  Acquired  on  Faith  of  Decree  Later  Re- 
versed.— The  appellants,  during  the  pendency  of  a  writ  of  error,  purchased 
land  as  unencumbered,  relying  upon  a  decree  of  the  court  which  was  later 
reversed.  Held,  the  writ  of  error,  in  the  absence  of  consent  of  the  Supreme 
Court  and  the  filing  of  a  bond,  did  not  act  as  a  supersedeas  and  the 
appellants  acquired  an  absolute  title.  C.  &  N.  W.  Ry.  Co.  v.  Garrett  et  al 
(111.    1909)    87   N.   E.    1009. 

Where  third  parties  purchase  property  at  a  judicial  sale  under  a  judg- 
ment later  reversed,  they  acquire  absolute  title  because  of  the  policy  of 
encouraging  bidding  at  such  sale.  9  Columbia  Law  Review  163.  Where, 
however,  they  buy  from  a  party  to  the  suit,  in  whose  favor  the  judgment 
exists,  their  rights  are  determined  by  subsequent  circumstances.  If  a  writ 
of  error  is  later  sued  out,  they  are  not  pendente  lite  purchasers,  Macklin 
v.  Allenbcrg  (1889)  100  Mo.  337,  as  the  writ  is  the  beginning  of  a  new  suit, 
and  the  judgment  of  the  lower  court  is  absolute  until  reversed.  Ry.  Co.  v. 
Twombly  (1879)  100  U.  S.  78.  But  in  the  case  of  an  appeal,  which  is  not 
a  new  action,  Brockzcay  v.  Jewett  (N.  Y.  1853)  16  Barb.  590,  but  merely 
a  continuation  of  the  former  one,  suspending  all  orders  thereunder,  Ycaton 
v.  U.  S.  (1809)  5  Cranch  281;  Yocom  v.  Moore  (Ky.  1815)  4  Bibb.  221, 
the  parties'  rights  are  subject  to  the  final  outcome,  Dunnington  v.  Blston 
(1884)  101  Ind.  373;  Smith  v.  Burns  (1895)  72  Miss.  966.  The  same  result 
has  been  reached  when  a  bill  of  review  has  been  later  filed,  Clarey  v. 
Marshall's  Heirs  (Ky.  1836)  4  Dana  96,  or  a  writ  of  error,  where  its 
nature  is  that  of  an  appeal.  Harle  v.  Langdon's  Heirs  (1883)  60  Tex.  555. 
Statutes  have  made  the  filing  of  a  bond  a  condition  precedent  to  a  per- 
fecting of  an  appeal,  Parker  v.  Courtnay  (1890)  28  Neb.  605,  or,  as  in  the 
principal  case,  a  writ  of  error,  Lancaster  v.  Snow  (1900)  184  111.  163,  and 
under  them  even  the  pendency  of  the  appeal  or  writ  of  error  is  immaterial 
unless  the  conditions  are  complied   with. 

Constitutional  Law — Interstate  Commerce. — The  Attorney  General  in 
behalf  of  the  United  States  sought  to  restrain  alleged  violations  by  the 
defendants  of  the  "Commodities  Clause"  enactment.  Held,  (1)  the  act  did 
not  apply  to  carriers  which  had  only  a  stock  interest  in  the  coal-producing 
companies;  (2)  carriers  which  produced  or  owned  coal  must  disassociate 
themselves  from  ownership  before  transportation.  U.  S.  ex  rel  Att'y  Gen'l 
v  Delaware  &  Hudson  Co.  (1909)  U.  S.  Sup.  Ct.  Opinion  filed  May  3. 
See  Notes,  p.  534. 

Copyright — Right  of  Dramatization — Infringement  by  Moving  Pic- 
tures.— The  plaintiffs  possessed  the  sole  right  of  dramatizing  a  novel. 
The  defendants,  without  their  permission,  had  parts  of  the  story  performed 
in  private  without  dialogue,  and  later  publicly  exhibited  moving  pictures 
of  this  performance.  Held,  the  right  of  dramatization  was  infringed. 
Harper  Bros.  v.  The  Kalem  Co.  (U.  S.  C.  C.  A.  1909)  41  N.  Y.  L.  J. 
No.  14. 

The  performance  photographed  in  the  principal  case,  being  substantially 
similar  to  the  original  composition,  would  have  violated  the  plaintiffs' 
right  of  dramatization  had  it  been  public,  since  dialogue  is  not  essential. 
Daly  v.  .Palmer  (U.  S.  C.  C.  1868)  6  Blatch.  256;  Daly  v.  Webster  (1892) 
56  Fed.  483.  While  it  has  been  denied  that  a  photograph  may  display  suf- 
ficient originality  to  be  copyrighted,  on  the  ground  that  it  is  merely  a  light- 
written  image,  note  17  Fed.  576;  cf.  Wood  v.  Abbott  (U.  S.  C.  C.  1866) 
5  Blatch.  325,  the  opposite  view  is  generally  accepted,  because  of  the 
originality  which  may  be  exercised  anterior  to  the  taking,  in  the  choice  of 
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subject  and  in  the  arrangement  of  light  and  shade  effects  etc.  Litlio  Co. 
v.  Sarony  (1884)  in  U.  S.  53;  Folk  v.  Donaldson  (1893)  57  Fed.  32; 
Bolles  v.  The  Outing  Co.  (1897)  77  Fed.  9O6.  When,  however,  a  copy- 
righted production,  as  a  piece  of  sculpture,  has  been  photographed,  the 
same  artistic  conception  is  reproduced  and  an  infringement  occurs,  although 
the  methods  of  artistic  expression  are  dissimilar.  Bracken  v.  Rosenthal 
(1907)  151  Fed.  136;  cf.  Falk  v.  Howell  (1888)  37  Fed.  202.  It  has  been 
intimated  that  an  infringement  also  results  upon  a  public  rendition  of  copy- 
righted music  by  instruments  using  perforated  music  rolls.  White-Smith 
Co.  v.  Apollo  Co.  (1907)  209  U.  S.  1,  16.  This  reasoning  would  appear 
to  apply  to  the  principal  case  since  the  effect  conveyed  by  moving  pictures 
is  practically  the  same  as  that  produced  by  presentation  without  dialogue, 
Daly  v.  Palmer,  supra,  and  their  exhibition  gives  the  element  of  publicity 
essential  to  an  infringement  under  §  4996  U.  S.  R.  S.  Cf.  §1  (d)  of  the 
Copyright  Law  in  force  July  1st,  1909. 

Corporations — Director's  Personal  Liability — Failure  to  File  Report. — 
Montana  Civ.  Code  1895,  §  451  provided  that  in  the  event  of  failure  to  file 
an  annual  report,  the  directors  shall  be  personally  liable  for  all  debts  of  the 
corporation  "then  existing."  Held,  a  debt  arose  at  the  inception  of  a  con- 
tract for  the  future  delivery  of  goods,  and  not  upon  delivery.  Risdon  Iron 
&  Locomotive  Works  v.  Von  Storch  (Mont.  1909)  166  Fed.  Rep.  936. 
In  New  York,  the  state  from  which  the  statute  is  adopted,  a  right  of 
action  against  the  corporate  trustee  or  director  arises  when  three  elements 
concur;  i.  e.,  the  existence  of  the  trusteeship,  of  the  default,  and  of  the 
corporate  debt.  Shaler  &  Hall  Quarry  Co.  v.  Bliss  (1863)  27  N.  Y.  297. 
Having  once  attached,  the  liability  remains  fixed.  Boughton  v.  Otis  (i860) 
21  N.  Y.  261.  The  statute,  although  in  its  effects  remedial  in  respect  to 
creditors,  Jones  v.  Barlow  (1875)  62  N.  Y.  202,  is  conceived  to  be  primarily 
penal.  Gold  v.  Clyne  (1892)  134  N.  Y.  262;  Gregory  v.  Germania  Bank 
(1877)  3  Colo.  332.  (statute  identical  with  the  New  York  Act).  On  the 
doctrine  of  strict  interpretation  of  a  penal  statute,  the  theory  that  the 
debt  only  arises  upon  delivery,  Garrison  v.  Howe  (1858)  17  N.  Y.  458; 
Gold  v.  Clyne,  supra,  may  be  explained.  Assume,  however,  that  director 
A,  already  in  default,  contracts  to  buy  goods,  defaults  again,  and  is 
succeeded  by  director  B,  to  whom  delivery  is  made,  and  who  later  files  a 
report  as  required.  In  such  a  case,  under  the  New  York  theory,  the 
creditor  is  without  a  remedy  against  either  director  personally,  because  the 
debt  does  not  arise  when  A  is  in  office,  and  B  is  not  in  default.  Such 
a  result  is  contrary  to  the  remedial  conception  of  the  statute,  and  is 
obviated  by  the  principal  case.  Assume,  moreover,  that  in  a  similar  case, 
B  fails  to  file  at  the  specified  date.  He  would  then  be  liable.  This 
result,  it  is  submitted,  is  open  to  the  criticism  that  B  should  not  be  held 
for  goods  which  he  did  not  order.  The  principal  case,  therefore,  in  adopting 
the  less  technical  definition  of  the  word  "debt*',  would  seem  more  fully  to 
meet  the  legislative  intent. 

Corporations — Fiduciary  Relation  op  the  Majority  Stockholder. — The 
defendant,  owning  a  controlling  interest  in  a  mining  corporation  and 
dominating  its  affairs,  through  this  relation  obtained  knowledge  that  the 
acquisition  of  an  adjoining  claim  would  greatly  increase  the  value  of 
the  corporation's  property,  and  purchased  it  for  himself.  Held,  in  the 
suit  by  a  minority  stockholder  to  have  defendant  declared  a  trustee  for 
the  corporation,  that  although  he  occupied  a  fiduciary  relation  like  an 
officer  or  director  his  action  was  not  a  breach  of  that  relation.  Zeckendorf 
v.  Steinfeld  (Ariz.  1909)   100  Pac.  784. 

Directors  are  in  a  fiduciary  relation  because  they  are  agents.  Pearson 
v.  Concord  R.  R.  Co.  (1883)  62  N.  H.  537.  Accordingly,  their  contracts 
with  the  corporation  are  voidable,  Duncomb  v.  N.  Y.  H.  &  N.  R.  R. 
( 1 88 1 )  84  N.  Y.  190,  but  such  agreements,  if  not  actually  fraudulent,  may 
be  ratified  by  the  corporation  even  though  the  contracting  director  con- 
trols  the  majority  of  votes  cast,  Northwest   Transp.   Co.  v.  Beatty    (1887) 
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L.  R.  12  A.  C.  589,  since  the  stockholder  heing  neither  an  agent  nor  a 
trustee  may  vote  for  his  own  interest,  U.  S.  Steel  Corp.  v.  Hodge  (1902) 
64  N.  J.  Eq.  807,  and  his  right  to  do  so  is  not  effected  by  the  fact  that  he 
becomes  a  majority  owner.  Windmullcr  v.  Standard  D.  &  D.  Co.  (1902) 
114  Fed.  491.  These  conclusions  though  logical  have  proved  unfortunate 
in  practice  and  are  being  modified.  In  contracting  with  the  corporation 
a  stockholder  is  held  to  a  larger  measure  of  faith  than  a  non-stockholder, 
Atwatcr  v.  American  Exchange  Nat'l  Bank  (1894)  152  111.  605,  and  when  he 
actually  controls  a  corporation  for  his  own  benefit,  to  the  prejudice  of  the 
minority,  he  enters  into  the  trust  relation,  Rothschild  v.  Memphis  & 
C.  R.  R.  Co.  (1902)  113  Fed.  476,  for  he  then  becomes  an  "actual"  if  not  a 
"technical"  trustee,  and  any  act  in  his  interest  to  the  detriment  of  the 
minority  is  voidable.  Wheeler  v.  Abilene  Bank  Bldg.  Co.  (1908)  159  Fed. 
291.  Though  it  is  held  contra  to  Northwest  Transp.  Co.  v.  Beatty,  supra, 
that  a  controlling  stockholder  may  not  vote  to  ratify  a  contract  made  by  him 
as  a  director,  Crichton  v.  Webb  Press  Co.  (1904)  113  La.  167,  it  seems,  by 
the  weight  of  authority,  that  when  a  majority  stockholder  practically  con- 
tracts with  himself  such  contract  is  prima  facie  valid,  and  voidable  only 
if  unfair,  while  a  director's  contract  is  prima  facie  voidable.  In  this  respect, 
at  least,  the  fiduciary  relation  of  directors  and  majority  stockholders  is  not 
co-extensive. 

Corporations — Libel  per  se — Imputation  of  Crime. — The  plaintiff,  a  cor- 
poration, brought  suit  for  libel,  alleging  that  the  defendant  had  published 
by  letter  that  it  had  bribed  one  of  their  solicitors.  Held,  the  action  could 
not  be  maintained  without  an  allegation  of  special  damages.  Kimball  & 
Mills  of  Pittsburg  v.  Kaign  et  al.    (1909)    115  N.  Y.  Supp.  810. 

A  corporation  cannot  sue  in  libel  upon  an  imputation  of  corruption, 
because  a  corporation  cannot  be  guilty  of  corruption.  Pollock  C.  B.  in 
the  Met.  Saloon  Omnibus  Co.  v.  Hawkins  (1859)  4  H.  &  N.  87.  But 
conceptions  of  corporate  capacity  for  crimes  have  greatly  broadened,  9 
Columbia  Law  Review  78;  People  v.  Rochester  Ry.  &  Light  Co.  (N.  Y. 
1909)  41  N.  Y.  L.  J.  No.  6,  and  there  is  much  reason  in  the  contention  of  the 
dissenting  opinion  that  the  words  in  question  imputed  a  crime  of  which  the 
corporation  might  be  guilty.  But  granting  this,  it  does  not  follow  that 
the  words  were  libelous  per  se.  When  written  of  an  individual  words 
imputing  a  crime  are  libelous  per  se  because  they  of  necessity  damage  his 
personal  character,  an  attribute  that  a  corporation  does  not  possess,  except 
in  a  business  way.  South  Hetton  Coal  Co.  v.  North-Eastern  Nezvs 
Ass'n  L.  R.  (1894)  1  Q.  B.  133.  Accordingly,  words  are  actionable  without 
proof  of  special  damage  when  they  are  such  as  would  inevitably  injure  the 
plaintiff's  business,  St.  James  Military  Academy  v.  Gaiser  (1894)  125 
Mo.  517;  Bee  Pub.  Co.  v.  World  Pub.  Co.  (1900)  59  Neb.  13,  e.  g.  by 
affecting  the  credit  of  a  corporation  which  requires  credit,  Arrozv  Steamship 
Co.  v.  Bennett  (N.  Y.  1893)  73  Hun  81,  or  deterring  customers  from 
dealing  with  it  by  charging  incapacity  or  neglect  in  business.  Ohio  &  M. 
Ry.  Co.  v.  Press  Pub.  Co.  (1891)  48  Fed.  206.  A  charge  that  a  corporation 
uses  unfair  means  to  secure  business  does  not,  however,  come  within  the 
rule.  American  Book  Co.  v.  Gates  (1891)  48  Fed.  206.  In  the  principal 
case,  the  majority  thought  that  pecuniary  damage  would  not  necessarily 
result,  a  question  upon  which  there  may  well  be  a  difference  of  opinion. 
Upon  this  ground  it  is  distinguishable  from  Town  Topics  Pub.  Co.  v. 
Collier  (N.  Y.  1906)  114  App.  Div.  191,  where  an  allegation  that  a  pub- 
lishing corporation  was  guilty  of  blackmail  was  held   libelous  per  se. 

Deeds^Acceptance  Under  Contract  to  Convey — Implied  Covenant  of 
Title. — The  defendant  gave  a  quit-claim  deed  in  performance  of  a  contract 
to  convey  land.  Title  proving  defective,  the  plaintiff  sued  on  the  contract. 
Held,  the  defendant's  contract  obligation  to  give  good  title  survived  the 
acceptance  of  the  deed.     Davis  v.  Lee   (Wash.  1009)    100  Pac.  752. 

In  executory  contracts  for  the  sale  of  realty,  there  is  an  implied 
condition,  giving  the  vendee  the  right  to  demand  a  good  title.     Johnson  v. 
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Johnson  (1802)  3  B.  &  P.  162.  Since  this  implied  condition  is  of  no 
effect  when  the  contract  is  executed  by  the  acceptance  of  the  deed,  the 
vendee  is  then  without  remedy  for  a  defective  title  in  the  absence  of 
fraud,  or  express  covenants.  Burwell  v.  Jackson  (1854)  9  N.  Y.  535. 
In  England,  at  an  early  date,  the  vendee,  in  taking  a  deed  under  a  contract 
to  convey,  was  entitled  to  insist  on  an  express  covenant  of  general  war- 
ranty, although  this  was  later  limited  to  a  special  warranty.  Rawle, 
Cov.  for  Title  (3rd  Ed.)  549.  In  this  country,  some  states  hold  a  general 
warranty  necessary;  Tavenner  v.  Barrett  (1883)  21  W.  Va.  656,  681; 
others  insist  merely  on  a  special  warranty;  Espy  v.  Anderson  (1850)  40 
Pa.  St.  308;  while  a  third  class  requires  the  customary  covenants  as  de- 
termined by  the  lex  ret  sitae.  Gault  v.  Van  Zile  (1877)  37  Mich.  22. 
The  states  requiring  a  warranty  of  one  form  or  another  are  in  the  majority, 
but  a  number  of  jurisdictions  hold  that  no  covenants  are  necessary,  and 
that  a  quit-claim  deed  is  sufficient.  Ketchun  v.  Sweet  (N.  Y.  1816)  13 
Johns.  359;  Kyte  v.  Kavanagh  (1869)  103  Mass.  356;  Lounsbery  v.  Locander 
(1874)  25  N.  J.  Eq.  554.  This  would  seem  to  be  the  logical  view  where  a 
quit-claim  deed  is  sufficient  to  convey  the  fee  simple.  Bayley  v.  Fletcher 
(1884)  44  Ark.  153.  While,  therefore,  a  vendee  in  taking  a  deed  may  in 
some  jurisdictions  require  the  vendor  to  give  an  express  covenant  for 
title,  there  is  no  authority  for  allowing  a  vendee  who  has  accepted  a  deed 
without  such  requirement,  to  recover  on  an  implied  covenant  for  a  defect 
in  title. 

Domestic  Relations — Divorce — Collateral  Attack. — The  plaintiff's  as- 
signor, whose  husband  had  secured  a  decree  of  divorce,  void  because  of  non- 
residence  of  the  parties,  never  attempted  to  have  it  set  aside.  Held,  the 
plaintiff  may  secure  the  wife's  distributive  share  of  her  husband's  estate 
because  of  the  nullity  of  the  decree.  S amnions  v.  Pike  (Minn.  1909) 
120  N.  W.  540. 

It  is  well  settled  that  a  divorce  granted  by  a  court  without  jurisdiction, 
being  void,  may  be  vacated,  Morton  v.  Morton  (1891)  16  Colo.  358,  but 
see  O'Connell  v.  O'Connell  (1880)  10  Neb.  390,  or  collaterally  attacked, 
Israel  v.  Arthur  (1883)  7  Colo.  5,  even  if  the  prevailing  party  has  remar- 
ried. Everett  v.  Everett  (1884)  60  Wis.  200.  But  if  the  defendant  in  the 
divorce  action  has  taken  any  advantage  of  the  decree,  as  by  remarriage. 
Arthur  v.  Israel  (1890)  15  Colo.  147,  which  might  bar  him  from  denying 
its  validity  on  principles  similar  to  estoppel,  see  Baily  v.  Baily  (1863)  44 
Pa.  St.  274,  or  if  the  delay  in  bringing  suit  leads  to  the  inference  that 
the  defendant  wished  to  take  the  benefit  but  avoid  the  losses  resulting  from 
the  decree,  Zoellner  v.  Zoellner  (1881)  46  Mich.  511,  he  will  not  be  allowed 
to  set  up  the  nullity  of  the  decree.  But  see  In  re  Christiansen  (1898)  17 
Utah  412.  The  theory  advanced  in  the  principal  case  that  such  decrees  as  are 
void  for  non-residence  of  both  parties  are  an  exception  to  this  rule  seems 
founded  neither  on  reason  nor  precedent;  see  Caswell  v.  Caswell  (1887) 
120  111.  377,  at  388;  but  since  the  evidence  rebuts  any  inference  that  the 
wife  acquiesced  in  the  divorce,  and  the  laches  alone  are  not  enough  to  over- 
come the  jurisdictional  defect,  Bulkley  v.  *Bulkley  (N.  Y.  1858)  6  Abb.  Pr. 
307,  312,  the  case  is  sustainable  on  its  facts. 

Domestic  Relations — Marriage  Voidable  for  Fraud — Disease. — After 
marriage,  the  plaintiff  discovered  her  husband  was  afflicted  with  a  loath- 
some disease.  Before  final  decree  of  annulment,  she  married  again.  Held, 
the  latter  marriage  was  void,  since  the  former  was  voidable,  but  remained 
in  effect  until  the  entry  of  the  final  decree.  Jordan  v.  Mo.  etc.  Co.  (Mo 
1909)   116  S  .W.  432. 

While  a  void  marriage  needs  no  decree  to  annul  it,  Gattings  v.  Williams 
(N.  C.  1845)  5  Ired.  L.  487,  although  one  is  frequently  given  on  grounds 
of  public  policy,  Fcrlat  v.  Gojon  (N.  Y.  1825)  1  Hop.  Ch.  478,  a  voidable 
marriage  remains  in  effect  until  annulled  by  such  a  decree.  Bonham  v. 
Badgley  (1845)  7  111.  622;  Elliott  v.  Gurr  (1812)  2  Phillim.  16.  In  England, 
there  is  no  ground  for  regarding  a  marriage  voidable  for  fraud,  unless 
it  is  a  question  of  identity  of  the  parties.     Moss  v.  Moss  L.  R.   (1897)   P. 
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D.  262,.  But  in  this  country,  fraud  going  to  the  essentials  of  the  marriage 
relation  is  generally  regarded  as  the  test.  Smith  v.  Smith  (1898)  171 
Mass.  404.  Concealment  of  ante-nuptial  pregnancy  by  another,  therefore, 
is  sufficient,  Reynolds  v.  Reynolds  (Mass.  1862)  3  Allen  605,  although 
usually  misrepresentations  as  to  health  are  not.  Lvon  v.  Lyon  (1907) 
230  111.  366;  Wendell  v.  Wendell  (N.  Y.  1898)  30  Ap"p.  Div.  447.  Where, 
however,  one  party  is  afflicted  with  an  incurable,  loathsome  disease,  ren- 
dering marital  intercourse  highly  dangerous  to  the  health  of  the  other, 
and  this  condition  is  not  disclosed  prior  to  marriage,  a  decree  may  be 
secured  if  consummation  has  not  taken  place.  Smith  v.  Smith,  supra.  This 
is  as  far  as  some  courts  will  go,  Vondal  v.  Vondal  (1900)  175  Mass. 
383,  although  others  appear  to  lay  no  stress  upon  the  fact  of  consum- 
mation. Crane  v.  Crane  (1901)  62  N.  J.  Eq.  21;  Meyer  v.  Meyer  (N.  Y. 
1875)  49  How.  Pr.  311.  One  court  at  least  has  gone  so  far  as  to  make 
no  distinction  between  marriage  and  an  ordinary  contract  in  regard  to 
fraud.  Di  Lorenzo  v.  Di  Lorenzo  (1903)  174  N.  Y.  473.  The  principal 
case,  therefore,   in  holding  the  first  marriage  voidable,  is  sound. 

Easements — Loss  by  Abandonment. — The  defendants  had  an  easement 
of  way  over  the  plaintiff's  land  to  stables  in  the  rear  of  their  residences. 
One  of  the  stables  was  sold,  and  the  residences  were  replaced  by  apart- 
ment houses.  The  way  had  not  been  used  for  seven  years.  Held,  the 
way  was  abandoned.     N  orris  v.  Hoffman   (1909)    115  N.   Y.   Supp.  890. 

Possession  adverse  to  an  easement,  if  of  sufficient  duration,  may  ter- 
minate it.  Maysfille,  etc.  Co.  v.  Holton  (1897)  100  Ky.  665;  Jennison  v. 
Walker  (Mass.  1858)  11  Gray  423.  It  is  stated,  also,  that  regardless  of 
time,  an  easement  may  be  lost  by  abandonment,  provided  the  intention 
to  abandon  is  unequivocally  manifested.  Volger  v.  Geiss  (1879)  51  Md. 
407;  Reg.  v.  Chorley  (1848)  64  E.  C.  L.  R  513.  In  applying  this  rule, 
however,  the  courts  seem  to  insist  that  a  change  in  position  on  the  part 
of  the  servient  tenant  in  consequence  of  the  conduct  of  the  dominant 
tenant  is  also  necessary.  Smith  v.  Worn  (1892)  93  Cal.  206;  Cart-wright 
v.  Mapelsden  (1873)  53  N.  Y.  622.  Thus  non-user,  Lovcll  v.  Smith  (1857) 
3  C.  B.  [n.  s.]  119,  a  claim  to  the  fee  of  the  servient  tenement,  Whites 
Bank  etc.  v.  Nichols  (1876)  64  N.  Y.  65,  or  the  obstruction  of  the  ease- 
ment by  the  one  possessing  it,  Stokoe  v.  Singers  (1857)  8  Edl.  &  Bl.  31, 
are  not  in  themselves  sufficient.  The  better  view,  therefore,  is  that  the 
doctrine  of  abandonment  by  acts  in  pais  rests  upon  estoppel.  Scott  v. 
Moore  (1900)  98  Va.  668.  Although  some  courts  do  not  apply  this 
doctrine,  and  regard  the  mere  manifestation  of  an  intention  to  abandon 
as  sufficient,  Jones  v.  Van  Bachove  (1894)  I03  Mich.  98,  there  should  in 
theory  be  no  objection  to  a  resumption  of  the  easement  if  no  third 
parties  are  thereby  prejudiced.  Whites  Bank  etc.  v.  Nichols,  supra.  The 
reasoning  of  the  principal  case  is  not  in  accord  with  the  weight  of 
authority. 

Equity — Specific  Performance — Mutuality — Complete  Performance. — 
The  defendant  violated  her  engagement  to  perform  exclusively  in  the 
plaintiff's  theatre  by  engaging  with  the  plaintiff's  rival.  Held,  an  in- 
junction will  issue  to  restrain  her  during  the  winter  period  of  her  con- 
tract, but  not  during  the  summer  period,  since  the  plaintiff  was  not  then 
obliged  to  give  her  employment.  Keith  v.  Kellermann  (1908)  41  Chi. 
Legal  News,  No.  37.     See  Notes,  p.  540. 

Federal  Practice — Removal  of  Causes — Federal  Jurisdiction. — A  non- 
resident alien  sued  a  corporation  in  the  courts  of  a  state  other  than  that 
of  the  defendant's  incorporation.  The  defendant  obtained  a  removal  to 
the  federal  court.  Held,  the  cause  was  not  removable  without  the  plain- 
tiff's consent.  Mahopoulus  v.  Chicago  R.  R.  Co.  (1909)  167  Fed.  165. 
See  Notes,  p.  545. 

Licenses — Revocability — Specific  Performance  of  Contract. — The  plain- 
tiff and  the   defendant   mutually   agreed,   orally,   to   construct   a   telephone 
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line  over  their  respective  lands.  After  it  had  been  constructed  and  used 
for  three  years,  the  defendant  cut  the  wires,  and  took  down  some  of 
the  poles.  Held,  the  contract  could  not  be  specifically  enforced,  but 
amounted  merely  to  a   license  revocable  at  will.     Y eager  v.    Tuning    (Oh. 

1908)  41   Chic.   Leg.   News   No.  36,  304. 

At  law,  a  parol  license,  executory  or  executed,  by  the  weight  of  au- 
thority is  revocable.  6  Columbia  Law  Review  471.  It  is  irrevocable,  how- 
ever, when  it  is  connected  with,  and  necessary  to,  the  full  enjoyment  of 
an  interest  granted  by  the  licensor  in  his  land,  Powers  v.  Harlow  (1884) 
53  Mich.  507;  Miller  v.  State  (1872)  39  Ind.  267,  or  of  property  in  chat- 
tels on  his  land,  title  to  which  has  been  acquired  from  him.  Wood  v. 
Manley  (1839)  11  Ad.  &  E.  34.  In  equity,  a  verbal  agreement  which 
is  clear  in  its  essential  terms,  showing  an  intention  to  transfer  a  right 
of  a  permanent  and  continuous  nature,  will  be  specifically  enforced  if 
there  is  such  a  part  performance  as  would  take  it  out  of  the  statute  of 
frauds.  Cook  v.  Prigdon  (1872)  45  Ga.  331;  Duke  of  De^ionshire  v.  Eglin 
(1851)  14  Beav.  530;  McManus  v.  Cook  L.  R.  (1887)  35  Ch.  Div.  681. 
Where  the  facts  show  an  intent  to  transfer  a  temporary  right  only,  relief 
has  been  refused.  Wiseman  v.  Lucksinger  (1881)  84  N.  Y.  31.  The 
principal  case  in  refusing  to  decree  specific  performance  fails  to  make 
any  distinction  between  cases  in  which  the  license  arises  out  of  contract, 
and  those  in  which  it  does  not,  and  erroneously  regards  the  reasoning 
of  the  latter  as  controlling.  Nat' I  Stockyards  v.  Wiggins  Ferry  Co. 
(1885)    112  111.  384;  Lawrence  v.  Springer   (1892)    49  N.  J.  Eq.  289. 

Liens — Livery  Keepers — Relinquishment  of  Possession  to  Owner. — The 
defendant  had  boarded  a  horse  belonging  to  a  third  party,  and  had  thereby 
acquired  a  statutory  lien.  The  owner  of  the  horse  was  accustomed  to 
use  the  horse  daily,  and  while  thus  in  his  possession  he  sold  the  horse 
to  the  plaintiff,  who  had  no  knowledge  of  the  lien.  Held,  the  defendant 
lost  his  lien  as  against  the  plaintiff.  Moore  v.  Whitehead  (Oh.  1908)  54 
Oh.  Law  Bull.  456. 

Since  a  lien  at  common  law  was  essentially  a  mere  right  of  detention, 
Gladstone  v.  Birley  (1817)  2  Mer.  401,  it  has  frequently  been  stated  that 
any  voluntary  relinquishment  of  possession  destroys  it.  Sweet  v.  Pym 
(1800)  1  East  4.  In  the  case  of  livery  keepers,  a  few  jurisdictions  have 
consequently  held  that  permitting  the  owner  to  have  the  possession  of 
the  horse  is  inconsistent  with  the  theory  of  a  lien,  and  that  therefore 
the  lien  is  lost  by  such  action.  Vinal  v.  Spofford  (1885)  139  Mass.  126; 
Cardinal  v.  Edwards  (1869)  5  New  37.  The  weight  of  authority,  how- 
ever, is  strongly  in  favor  of  the  view  that  such  permission  is  based  on 
an  implied  condition  that  the  owner  will  return  the  horse,  and  conse- 
quently as  between  the  parties  the  lien  still  exists.  Walls  v.  Long  (1891) 
2  Ind.  App.  202;  Young  v.  Kimball  (1854)  23  Pa.  St.  193.  Although  a  few 
courts  have  carried  this  doctrine  to  the  result  of  sustaining  the  validity 
of  the  lien  as  against  third  parties  holding  through  the  owner  in  pos- 
session, State  v.  Shevlin  (1886)  23  Mo.  App.  598;  Welsh  v.  Barnes  (1895) 
5  N.  D.  277,  most  courts  have  been  cautious  in  upholding  the  lien  as 
against  third  parties.  Marsailles  Mfg.  Co.  v.  Morgan  (1881)  12  Neb.  66; 
cf.  Allan  v.  Spencer  (N.  Y.  1845)  1  Edm.  Sel.  Cas.  117.  It  is  therefore 
generally  held,  that  when  the  owner  is  in  possession,  the  lien  is  divested 
by  a  sale  to  a  bona  fide  purchaser,  Fishell  v.  Morris  (1889)  57  Conn.  547, 
and  also  by  an  attachment  by  his  creditors.  McFarland  v.  Wheeler  (N.  Y. 
1841)  26  Wend.  467;  but  see  Caldwell  v.  Tutt  (Tenn.  1882)  10  Lea  258. 
The  principal  case  is,  therefore,  in  accord  with  the  weight  of  authority. 

Limitation  oe  Actions — Mortgage  on  Realty  Unaffected  by  Barred 
Debt. — A  debtor  gave  promissory  notes  secured  by  a  mortgage  on  realty. 
In  an  action  to  foreclose,  the  six  year  statute  of  limitations  was  pleaded. 
Held,  the  mortgage  lien  and  notes  were  barred.     Childs  v.  Smith   (Wash. 

1909)  99    Pac.   304. 

Where  a  debt  is  barred  by  the   statute   of   limitations,   a  lien  by  way 
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of  security  is  not  thereby  destroyed,  as  the  statute  is  regarded  as  affecting 
the  remedy  only,  without  extinguishing  the  debt.  Spears  v.  Hartly  (1800) 
3  Esp.  81.  Equity  generally  regards  a  mortgage  as  a  lien  on  the  lands, 
vesting  an  interest  in  the  creditor  which  the  unenforcibility  of  the  debt 
does  not  destroy,  and  since  the  debt  itself  is  not  extinguished,  the  mort- 
gage can  be  foreclosed  if  the  mortgagee  is  not  guilty  of  laches.  Mich. 
Ins.  Co.  v.  Broix.ni  (1863)  11  Mich.  265;  Coldclaugh  v.  Johnson  Adm. 
(1879)  34  Ark.  312.  In  deciding  this  latter  question,  equity  generally  adopts 
the  statute  of  limitations  applicable  to  suits  for  the  recovery  of  realty. 
Belknap  Adm.  v.  Gleason  (1836)  11  Conn.  160;  Nevitt  v.  Bacon  (1856) 
2,2  Miss.  212.  When  the  mortgage  is  under  seal,  however,  the  statute 
governing  specialties  applies.  Hurlbart  v.  Clark  (1891)  128  N.  Y.  295. 
Some  courts,  however,  consider  the  mortgage  as  a  mere  incident  to  the 
debt,  which  vanishes  when  the  debt  becomes  unenforceable,  Harris  v. 
Mills  (1862)  28  111.  44;  Duty  v.  Graham  (1854)  12  Tex.  427,  unless  it 
contains  an  express  covenant  to  pay,  in  which  case  it  is  regarded  as  an 
independent  covenant  unaffected  by  the  barring  of  the  debt.  Crazvford  v. 
Hazelrigg  (1888)  117  Ind.  63;  Harris  v.  Mills,  supra.  The  principal 
case  is  in  accord  with  the  cases  decided  in  those  jurisdictions  where 
the  same  statute  of  limitations  covers  all  legal  and  equitable  actions, 
simple  contracts  and  specialties.  Lord  v.  Morris  (1861)  18  Cal.  482;  Chick 
v.   Willetts    (1864)    2  Kan.  384. 

Mandamus — Universities — Expulsion  of  Matriculated  Student. — The 
relators,  who  were  matriculated  students  of  the  defendant  institution, 
at  the  beginning  of  the  second  year  were  arbitrarily  refused  admission. 
Held,  the  obligations  of  the  corporation  to  them  were  contractual,  and 
would  not  be  enforced  by  mandamus.  Booker  v.  Grand  Rapids  Medical 
College   (1909)    120  N.  W.   589. 

Mandamus  is  not  a  proper  remedy  to  enforce  purely  contractual  obli- 
gations between  a  private  corporation  and  one  of  its  members.  Mutual 
Aid  Ass'n  v.  Riddle  (1883)  91  Ind.  84.  Yet  mandamus  will  lie  to  re- 
instate a  corporator.  State  v.  Georgia  Medical  Society  (1869)  38  Ga.  608, 
or  a  member,  Weiss  v.  Mus.  Prot.  Union  (1899)  189  Pa.  St.  446,  who  has 
been  arbitrarily  and  without  cause  expelled,  or  where  the  expulsion  has 
been  the  result  of  a  harsh  and  unreasonable  by-law.  Matter  of  Brown 
v.  Order  of  Foresters  (1903)  176  N.  Y.  132.  The  basis  of  this  relief 
is  not  a  contractual  obligation,  but  the  legal  status  of  the  member,  which 
the  courts  will  protect  in  the  exercise  of  their  general  visitatorial  power 
over  the  corporation.  High,  Ex.  Leg.  Rem.  (3rd  ed.)  §  294.  The  posi- 
tion of  a  matriculated  student  is  not  merely  that  of  a  contracting  party 
to  whom  damages  are  a  sufficient  recompense,  but  is  more  akin  to  that 
of  a  member  of  a  corporation,  and  consequently  mandamus  is  a  proper 
remedy,  when  expulsion  is  due  to  an  unreasonable  regulation,  Common- 
wealth v.  McCauley  (1886)  2  Pa.  Co.  Ct.  Rep.  459,  or  an  arbitrary  ex- 
ercise of  power.  Baltimore  University  v.  Colton  (1904)  98  Md.  623; 
People  v.  Bellevue  Hospital  Medical  College  (N.  Y.  1891)  60  Hun  107; 
aff'd  128  N.  Y.  621.  But  where  dismissal  is  the  result  of  the  application 
of  a  proper  regulation,  the  action  of  the  university  board  is  final.  State 
v.  Regents  of  Univ.  of  Wisconsin  (1882)  54  Wis.  159.  One  case,  how- 
ever, has  regarded  the  rights  of  a  matriculated  student  as  purely  con- 
tractual, State  v.  Milwaukee  Medical  College  (1906)  128  Wis.  7,  and 
as  in  the  principal  case,  has  refused  to  grant  mandamus  to  compel  rein- 
statement. This  view  places  an  unnecessary  restriction  upon  the  func- 
tions of  the   writ. 

Mines  and  Mining — Damages — Innocent  Trespassers. — Defendants,  in- 
nocent- trespassers  upon  the  plaintiff's  land,  sunk  wells  and  pumped  off 
a  quantity  of  oil.  Held,  the  measure  of  damages  was  the  value  of  the 
oil  as  it  lay  in  the  ground  before  the  taking.  Turner  v.  Seep  (1909) 
167  Fed.   646. 

Where  oil  is  wrongfully  mined  from  another's  land  through  inadvertence 
or   mistake,  the   earlier   English   decisions   refused   to   regard   the    enhanced 
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value  at  the  mouth  of  the  mine  as  the  measure  of  damage,  and  held 
that  the  lowest  possible  amount  which  could  be  awarded  consistently  with 
the  nature  of  an  action  for  the  asportation  of  personal  property,  was 
the  value  when  it  first  became  a  chattel.     Martin  v.  Porter   (1839)    5   M. 

6  W.  351;  1  Columbia  Law  Review  63.  Later  this  doctrine  was  modified, 
the  measure  of  damages  not  being  regarded  as  governed  by  the  nature 
of  the  action,  but  as  dependent  upon  the  actual  damage  inflicted,  i.  e., 
the  value  of  the  mineral  in  the  ground  before  severance.  Livingstone  v. 
Rawyards  Coal  Co.  (1880)  L.  R.  5  App.  Cas.  25;  In  re  United  Merthyr 
etc.  Co.  (1872)  L.  R.  15  Eq.  46.  In  this  country  the  courts  are  divided, 
some  following  the  earlier  English  rule,  Burton  Coal  Co.  v.  Cox  (1873) 
39  Md.  1,  others  its  later  modification.  Coal  Creek  etc.  Co.  v.  Moses 
(Tenn.  1885)  15  Lea.  300.  The  latter  doctrine  is  also  applied  in  some 
states  where  trees  are  innocently  taken  from  the  realty,  recovery  being 
confined  to  their  value  when  standing,  Whitney  v.  Huntington  (1887) 
S7  Minn.  197,  although  the  more  usual  rule  is  their  value  immediately 
after  severance.  White  v.  Yawkey  (1895)  108  Ala.  270.  Since  in  oil- 
mining  the  acts  of  severing  and  bringing  to  the  surface  are  practically 
one  operation,  an  application  of  the  milder  rule  would  seem  particularly 
convenient  and  just.  Cf.  Dvke  v.  The  Nat' I  Transit  Co.  (N.  Y.  1897) 
22  App.   Div.   360;   aff'd    (1889)    158  N.   Y.    705. 

Mortgages — Extension  to  Subsequent  Debts. — After  the  defendant's 
assignor  in  bankruptcy  had  repaid  to  the  plaintiff  $450  of  a  loan  of  $900. 
which  was  secured  by  a  mortgage,  he  borrowed  $450  more  and  orally 
agreed  with  the  plaintiff  that  the  mortgage  should  secure  both  debts. 
Held,  in  a  suit  to  foreclose,  the  plaintiff  should  get  judgment  as  of  a 
mortgage  for  $450.     Hayhurst  v.  Morin   (Me.   1908)   71   Atl.  707. 

In  suits  affecting  only  the  rights  of  the  mortgagor  and  mortgagee 
and  their  privies,  a  mortgage  which  on  its  face  purports  to  secure  a 
present  debt  will  be  considered  security  for  a  later  debt;  (1)  if  it  be 
shown  by  parol  evidence  that  such  was  the  intention  of  the  parties  at 
the  time  of  the  delivery  of  the  mortgage;  Shirras  v.  Craig   (U.   S.   1812) 

7  Cranch  34,  50;  (2)  generally,  if  the  mortgage  has  been  satisfied  and 
delivered  up,  and  not  cancelled,  and  the  mortgagor  re-delivers  it  to  cover 
a  fresh  loan;  Underhill  v.  Atzvater  (1871)  22  N.  J.  Eq.  16;  Jones,  Mort- 
gages (6th  Ed.)  §  362;  but  see  Id.  §  947;  (3)  if,  after  delivery,  the 
parties,  desiring  to  extend  the  mortgage  to  secure  a  further  indebtedness 
make  a  formal  indorsement  on  the  mortgage  to  that  effect,  Chateau  v. 
Thompson  (1853)  2  Oh.  St.  114,  132,  or,  (4)  according  to  the  weight 
of  authority,  a  separate  written  contract.  McClure  v.  Smith  (1902)  115 
Ga.  709;  but  see  McCaughrin  v.  Williams  (1881)  15  S.  C.  505.  A  mere 
parol  agreement  to  the  same  effect,  as  in  the  principal  case,  will  not  be 
enforced  against  the  mortgagor;  Hughes  v.  Johnston,  Trustee  (1881)  38 
Ark.  285;  Lindsay  v.  Garvin  (1889)  31  S.  C.  259;  but  see  Walker  v. 
Walker  (1851)  17  S.  C.  329;  but  some  courts  hold  that  when  in  an 
action  in  equity  the  mortgagor  is  the  complainant,  as  in  a  suit  to  redeem 
or  to  enjoin  foreclosure,  he  will  be  compelled  to  abide  by  his  parol  agree- 
ment on  the  ground  that  he  who  seeks  equity  must  do  equity.  Upton  v. 
Nat'l  Bank  (1876)  120  Mass.  153;  Jones,  Mortgages  §  357;  but  see  Stod- 
dard v.  Hart   (1861)   23  N.  Y.  556. 

Negotiable  Instruments — Definite  Amount  Promised  for  Attorney's 
Fees — Penalty. — The  defendant  agreed,  in  a  promissory  note,  to  pay  ten 
per  cent  for  attorney's  fees  in  event  of  default.  Held,  such  a  promise 
was  a  contract  of  indemnity  to  pay  only  actual  fees  expended  or  con- 
tracted for.     Young  v.  State  Bank   (Tex.   1909)    117  S.  W.  476. 

Whether  a  stipulation  to  pay  a  definite  amount  as  attorney's  fees  is 
a  promise  to  pay  a  penalty,  or  to  pay  liquidated  damages,  is  a  question  of 
intention,  Elmore  v.  Rugely  (Tex.  1908)  107  S.  W.  151,  although  if  un- 
reasonable, however  clearly  the  intention  may  be  expressed,  a  contract 
for   liquidated   damages   will   not   be   enforced.     Daly   v.    Maitland    (1879) 
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88  Pa.  St.  384.  If  a  contract  fall  under  the  following  rules  of  construc- 
tion it  is  regarded  as  providing  for  a  penalty;  (i)  generally,  where  it 
contains  a  promise  to  pay  a  larger  sum  in  the  event  of  default  in  pay- 
ment of  a  lesser,  Taylor  v.  Sandiford  (1822)  7  Wheat.  13,  or  (2)  where 
the  actual  damage  is  readily  ascertainable.  Boozer  v.  Anderson  (1883) 
42  Ark.  167.  If  a  penalty,  the  contract  is  enforceable  only  to  the  extent 
of  indemnifying  the  promisee  by  recovery  of  the  actual  fees  proved. 
Elmore  v.  Rugely,  supra.  The  theory  of  the  cases  holding  the  promise 
valid  on  the  doctrine  of  liquidated  damages  is  either  that  such  a  promise 
is  a  distinct  collateral  contract  for  reimbursement,  Wilson  Sewing  Machine 
Co.  v.  Moreno  (1879)  6  Sawy.  35,  and  hence  does  not  fall  under  test 
(1),  supra,  or  that  the  damages  are  so  uncertain,  Mclntire  v.  Cagely 
(1873)  37  la.  676,  that  test  (2),  supra,  is  inapplicable.  Some  jurisdictions, 
however,  have  gone  to  the  length  of  refusing  to  enforce  such  a  promise, 
on  the  ground  that  it  is  void  because  opposed  to  public  policy.  Tinsley 
v.  Hoskius  US92)  in  X.  C.  340.  Inasmuch  as  in  the  absence  of  express 
proof,  or  a  manifestly  unreasonable  stipulation,  the  ground  last  mentioned 
is  untenable,  and  since  there  hardly  appears  to  be  a  sufficient  independent 
consideration  to  support  a  distinct  collateral  contract,  and  the  fees  in  point 
of  fact  are  readily  ascertainable,  the  indemnity  theory,  in  the  principal 
case,   is   correct. 

Negotiable  Instruments — Delivery  to  the  Payee's  Agent  in  Escrow. — 
The  defendants  gave  three  notes  to  the  plaintiff's  agent,  under  an  oral 
agreement  that  the  notes  should  not  go  into  effect  unless  the  machine 
in  payment  for  which  they  were  given,  should  prove  satisfactory.  Al- 
though the  machine  proved  unsatisfactory,  the  plaintiff  brought  suit  upon 
the  notes.  Held,  the  delivery  to  the  agent  was  a  valid  escrow,  and  the 
plaintiff  could  not  recover.  Case  Thresh.  Mach.  Co.  v.  Barnes  (Ky.  1909) 
117   S.   W.   418. 

By  the  American  rule  a  deed  cannot  be  delivered  to  the  grantee  in 
escrow,  Lawton  v.  Sagcr  (N.  Y.  1851)  11  Barb.  349;  Dawson  v.  Hall 
(1852)  2  Mich.  390,  392,  oral  evidence  being  inadmissible  to  prove  the 
condition.  It  may,  however,  be  so  delivered  to  the  agent  of  the  grantee, 
if  he  be  constituted  the  agent  of  the  grantor  for  that  purpose.  Cincinnati 
W.  &  Z.  R.  R.  Co.  v.  Iliif  (1862)  13  Oh.  St.  235,  249,  253.  The  grantee, 
also,  may  be  made  the  agent  of  the  grantor  to  forward  the  deed  to  its 
depositary,  Gilbert  v.  N.  A.  Fire  Ins.  Co.  (N.  Y.  1840)  23  Wend.  43,  46, 
but  such  agreement  cannot  be  shown  if  he  fail  to  deliver  the  deed  and 
claim  to  hold  it  absolutely.  See  Braman  v.  Bingham  (1863)  26  N.  Y.  483, 
491.  The  English  courts  show  a  disposition  still  further  to  relax  the 
rule  against  delivery  to  a  grantee  in  escrow.  London  etc.  Co.  v.  SuMcld 
(1807)  2  Ch.  608,  621;  IVatkins  v.  Nash  (1875)  L.  R.  20  Eq.  262,  267. 
It  is  said  to  be  a  technical  rule  of  sealed  instruments,  Wigmore,  Evid. 
§  2408;  and  does  not  properly  apply  to  contracts  not  under  seal.  Benton 
v.  Martin  (1873)  52  N.  Y.  570,  574;  Burke  v.  Dulaney  (1894)  153  U.  S. 
228,  234.  Oral  evidence  is  admitted  in  such  cases,  not  to  vary  the  terms 
of  a  contract,  but  to  show  that  the  writing  had  never  gone  into  effect 
as  a  contract.  3  Columbia  Law  Review  61.  The  result  of  the  principal 
case  is  therefore  correct,  though  reached  on  the  mistaken  analogy  of  deeds. 
Cf.  Massmann  v.  Holscher   (1871)   49  Mo.  87,  89. 

Negotiable  Instruments — Extension  after  Maturity — Bona  Fide 
Holder. — After  the  maturity  of  a  note,  and  while  it  was  still  in  the 
possession  of  the  payee,  an  undated  notice  extending  the  time  of  payment 
was  written  thereon.  Later,  the  plaintiff,  not  knowing  when  the  extension 
was  made,  became  indorsee  for  value.  Held,  the  plaintiff  could  recover 
as  a  bona  fide  holder  before  maturity.  Conkling  v.  Young  (la.  1909) 
120  N.  W.  353. 

In  order  to  facilitate  the  circulation  of  commercial  paper,  a  transfer 
or  undated  indorsement  of  a  negotiable  instrument  is  prima  facie  regarded 
as  having  been  made  before  the  instrument  is  overdue.     Noxon  v.  DelVolf 
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(Mass.  1858)  10  Gray  343;  Parkin  v.  Moon  (1836)  7  Carr.  &  P.  408; 
Neg.  Inst.  Law  §  98.  Similarly,  an  undated  extension  of  the  time  of 
payment  written  upon  the  note,  is  presumed  to  have  been  made  before 
maturity.  St.  Joe  etc.  Co.  v.  First  Nafl  Bank  (1897)  10  Colo.  App.  339. 
If,  however,  it  is  shown  that  a  transfer  or  indorsement  was  made  after 
maturity,  the  transferee  is  not  a  purchaser  for  value  without  notice,  since 
he  is  held  to  have  knowledge  of  what  appears  upon  the  instrument,  in- 
cluding the  date  of  maturity.  Miller  v.  Cray  ton  (N.  Y.  1874)  3  Thomp. 
&-  Cook  360;  Sylvester  v.  Crapo  (Mass.  1833)  15  Pick.  92.  But  when 
there  is  an  undated  notice  of  extension,  although  it  is  proved  that  the 
extension  was  made  after  maturity,  it  is  unconscionable  for  the  maker 
to  be  freed  from  liability  to  an  innocent  transferee  for  value  who  relies 
upon  such  representation.  Whitney  Nafl  Bank  v.  Cannon  (1900)  52  La. 
Ann.  1484.  This  conclusion  appears  sound,  for  although  the  notice  of 
extension  is  undated,  this  would  scarcely  seem  sufficient  to  put  the  trans- 
feree on  inquiry,  and  mere  carelessness  in  acquiring  a  note  does  not 
make  a  mala  fide  holder.  Hamilton  v.  V ought  (1870)  34  N.  J.  L.  187. 
Obviously,  where  the  note  bears  no  notice  of  an  existing  agreement  to 
extend,  the  transferee  after  maturity  is  not  protected.  Swan  v.  Craig 
(JQOS)  73  Neb.  182.  The  principal  case  is  in  accord  with  authority,  and 
illustrates  the  liberal  tendency  of  the  courts  in  fostering  the  circulation 
of  commercial  paper  whenever  possible.  Cf.  Chem.  Nat'l  Bank  v.  Kellogg 
(1905)    183  N.  Y.  92. 

Nuisance — Public  Nuisance — Admissibility  of  Evidence  to  Show 
Public  Benefit. — The  defendant,  a  private  corporation,  was  indicted  for 
nuisance  because  its  stack  emitted  cinders.  The  lower  court  refused  to 
admit  evidence  tending  to  show  that  the  defendant  furnished  electric 
power  exclusively  to  the  Brooklyn  street  railways,  and  that  the  public 
benefits  outweighed  the  disadvantages.  Held,  such  evidence  should  have 
been  admitted.  People  v.  Transit  Development  Co.  (1909)  115  N.  Y.  Supp. 
297. 

Where  a  public  nuisance  clearly  exists,  the  text  writers  lay  down 
the  rule  that  collateral  benefit  to  the  community  is  no  defence  to  an 
indictment.  2  Wharton,  Crim.  Law.  §  1416;  Wood,  Nuisance  (2  Ed.)  31. 
In  England,  Rex  v.  Russell  (1827)  6  B.  &  C.  566,  held  squarely,  Lord 
Tenterden  dissenting,  that  counter-balancing  public  benefit  was  a  material 
defence;  but  this  case  has  been  discredited.  Rex  v.  Ward  (1836)  4  Ad. 
&  E.  384;  Reg.  v.  Betts  (1850)  71  E.  C.  L.  R.  1022.  The  rule  of  these 
latter  cases  had  previously  been  applied  in  the  United  States,  Respublica 
v.  Caldwell  (Pa.  1785)  1  Dall.  150,  and  has  been  expressly  followed  since. 
Seacord  v.  People  (1887)  121  111.  623,  636.  In  a  private  action,  where  a 
nuisance  admittedly  exists,  injunctive  relief  may  be  denied  because  of 
public  benefit.  Bliss  v.  Anaconda  Copper  Mining  Co.  (1909)  167  Fed. 
342.  In  New  York  it  has  been  intimated  that,  where  the  inconvenience  is 
slight,  evidence  of  public  benefit  may  be  admitted  to  determine  whether 
in  fact  a  public  nuisance  exists.  People  v.  Horton  (1876)  64  N.  Y.  610. 
The  same  considerations  of  public  benefit  that  cause  equity  to  deny  in- 
junctive relief  in  private  actions,  no  doubt  influenced  the  court  in  the 
principal  case  to  depart  from  the  established  legal  rule,  and  return  to 
the  old  rule  of  Rex  v.  Russell,  supra,  a  result  justifiable,  perhaps,  under 
the  peculiar  circumstances   of  the   case. 

Nuisance — Test  of  Permanence. — The  defendant  company  obstructed 
an  abutter's  easement  of  access  by  building  an  embankment  for  its  tracks, 
and  kept  the  street  out  of  repair  in  violation  of  its  statutory  duty.  Held, 
that  but  one  recovery  could  be  had  for  the  embankment,  since  it  was 
permanent,  but  that  since  the  bad  grading  was  abatable,  it  was  ground 
for  repeated  actions,  which  were  not  barred  by  the  statute  of  limitations. 
Stein  v.  C.   &  O.  Ry.  Co.   (Ky.  1909)    116  S.  W.  733.     See  Notes,  p.  538. 

Officers— Right  of  Officer  Wrongly  Removed  to  Recover  Salary- 
Defenses. — The   plaintiff,   wrongly   removed   from   his   position,   after   rein- 
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statement,  sued  the  city  for  salary  for  the  period  of  removal.  Held,  he 
might  recover  the  full  amount  without  deduction  for  money  earned^  in 
other  employment  during  his  exclusion.  Sutliffe  v.  City  of  New  York 
(1908)    115   N.   Y.    Supp.    186. 

This  decision  is  sound,  and  is  well  supported  by  authority.  The  right 
to  the  salary  of  an  office  is  an  incident  of  the  office.  Not  depending  on 
contract,  like  a  mere  employment,  the  principle  of  dimunition  of  damages 
in  master  and  servant  contracts  does  not  apply.  Fitzsimmons  v.  Brooklyn 
(1886)  102  N.  Y.  536.  But  this  right  to  the  salary  after  removal  may 
be  lost  by  acts  indicating  an  intention  to  abandon  the  office.  IVardlaw  v. 
The  Mayor  (1893)  137  N.  Y.  194;  see  also  Gregory  v.  The  Mayor  (1889) 
113  N.  Y.  416,  422.  Also  the  removed  officer  cannot  sue  for  salary  until 
he  shall  have  established  his  title  to  the  office  in  a  direct  proceeding.  Lee 
v.  The  Mayor  etc.  (Del.  1894)  1  Mar  v.  65.  Since  a  de  facto  officer  has 
no  title,  actual  incumbency  gives  him  no  right  against  the  city  for  the 
compensation.  People  v.  Tieman  (N.  Y.  1859)  30  Barb.  193;  Erwin  v. 
The  Mayor  (1897)  60  N.  J.  L.  141,  contra.  However,  payment  to  a  de 
facto  officer, — e.  g.  one  appointed  under  color  of  right  to  fill  the  office 
from  which  the  de  jure  officer  has  been  removed, — is  a  defense  to  the 
removed  officer's  suit  against  the  city  for  salary.  Dolan  v.  The  Mayor 
(1877)  68  N.  Y.  274;  Memphis  v.  Woodzvard  (Tenn.  1873)  12  Heisk. 
499,  contra.  The  excluded  officer's  remedy  is  an  action  against  the  de 
facto  officer  for  the  compensation  received.  Dolan  v.  The  Mayor,  supra; 
Glascock  v.  Lyons  (1863)  20  Ind.  1.  But  this  defense  is  not  available  to  the 
city  when  it  has  paid  a  mere  intruder,  Warden  v.  Bayfield  County  (1894) 
87  Wis.  181,  or  a  person  who  has  been  judicially  determined  not  to  be 
the  de  jure  officer.  Scott  v.  Crump  (1895)  106  Mich.  288;  McVeany  v. 
The  Mayor   (1880)    80  N.  Y.    185. 

Patents — Agreements  in  Restraint  of  Trade — Application  of  Anti- 
Trust  Statutes. — Plaintiff  and  defendant  and  another,  owning  separate 
and  competing  patents,  entered  into  mutual  agreements  to  pool  profits, 
restrict  output,  and  otherwise  to  eliminate  competition.  Held,  such  agree- 
ments were  void  and  unenforceable  under  the  Sherman  Anti-Trust  Act. 
Blount  Mfg.  Co.  v.  Y.  &  T.  Co.   (1909)    166  Fed.  555.     See  Notes,  p.  536. 

Pleading  and  Practice — Compulsory  Reference — Counterclaim. — The 
plaintiff  sued  the  defendants,  his  stockbrokers,  for  damages  resulting  from 
their  selling  him  out  without  authority.  Defendants  entered  a  denial,  and 
also  a  counterclaim  involving  a  long  account.  Held,  the  action  was  not 
referable  under  §  1013  of  the  Code.  Barber  v.  EUingwood  (1909)  1*5 
N.   Y.   Supp.  43. 

Since  the  New  York  Constitution  of  1777  retained  inviolate  the  right 
of  trial  by  jury  in  all  cases  in  which  it  had  theretofore  been  used,  com- 
pulsory reference  under  §  1013  is  only  constitutional  in  those  cases  in 
which  prior  to  1777  there  was  not  the  absolute_  right  to  such  trial.  7 
Columbia  Law  Review  291.  In  applying  this  principle,  it  has  been  held 
that  since  before  that  time  a  defendant  could  not  both  deny  and  counter- 
claim, today  such  an  action  was  not  referable  in  its  entirety  without  consent. 
Steck  v.  Colorado  F.  &  I.  Co.  (1894)  I42  N.  Y.  236.  In  construing  this 
section  the  courts  have  frequently  stated  that  the  complaint  alone  is  the 
test  of  whether  the  action  is  referable,  Welsh  v.  Darragh  (1873)  52  N.  Y. 
590,  but  this  is  not  strictly  correct.  Irving  v.  Irving  (N.  Y.  1895)  90 
Hun  422.  In  reliance  on  the  broad  rule  as  stated,  however,  several  cases 
have  held  that  when  the  complaint  is  referable  as  involving  a  long  ac- 
count, the  entire  action  may  be  referred,  irrespective  of  the  counterclaim 
interposed,  B.  &  R.  B.  Ry.  v.  Reid  (N.  Y.  1880)  21  Hun  273,  but  the 
better  view  today  is  that  under  such  circumstances,  although  the  main 
issue  may  be  referred,  the  defendant  is  entitled  to  a  jury  trial  of  the 
counterclaim,  as  granted  in  §  974.  Deeves  v.  Metropolitan  Co.  (N.  Y.  1893) 
6  Misc.  91;  aff'd  141  N.  Y.  587;  Hoffman  House  v.  Hoffman  House  Cafe 
(N.  Y.  1899)   36  App.  Div.  176;  but  see  Claffy  v.  Madison  Ave.  Co.  (N.  Y. 
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1908)  124  App.  Div.  774.  If  this  view  is  sound,  the  converse  would  appear 
to  follow — that  though  the  complaint  itself  is  not  referable,  the  counter- 
claim, if  involving  a  long  account,  should  come  within  the  purview  of 
§1013.  Untermeyer  v.  Beinhauer  (1887)  105  N.  Y.  521.  While  the  prin- 
cipal case  is,  therefore,  correct  in  not  referring  the  entire  action,  it  would 
seem  that  on  proper  motion  the  counterclaim  itself  could  have  been  re- 
ferred. 

Public  Lands — Title  Under  Former  Sovereignty. — The  plaintiff  and  his 
ancestors,  Philippino  tribesmen,  had  occupied  land  as  owners,  according 
to  the  tribal  custom,  for  at  least  fifty  years.  His  title  could  be  held  legal 
under  Spanish  rule  by  a  liberal  construction  of  Spanish  statutes.  Held, 
the  plaintiff  is  entitled  to  register  the  land  as  his  own  under  the  United 
States  government.  Carina  v.  The  Insular  Government  of  the  P.  I.  (1909) 
29  Sup.  Ct.  Rep.  334. 

Since  a  conquering  nation  acquires  only  the  sovereignty  over,  not 
private  property  in,  the  land  acquired,  it  is  well  settled  that  titles  good 
under  the  former  sovereign  will  be  protected  by  the  United  States,  U.  S. 
v.  Percheman  (U.  S.  1833)  7  Pet.  51,  even  when  they  have  been  acquired 
under  statutes  which  in  the  United  States  would  be  unconstitutional, 
League  v.  De  Young  (U.  S.  1850)  11  How.  185,  or  when,  being  merely 
inchoate,  the  former  sovereigns  would  have  been  under  a  conscientious 
obligation  to  complete  them.  Hall  v.  Doe  (1851)  19  Ala.  378,  386;  cf. 
Doe  v.  Jones  (1847)  11  Ala.  63,  80.  Although  it  has  been  said  that 
judicial  recognition  of  this  principle  as  a  rule  of  international  law  would 
alone  be  sufficient  to  safeguard  such  title,  U.  S.  v.  Percheman,  supra,  at 
86,  binding  provisions  for  this  purpose  are  generally  inserted  in  the 
treaties  by  which  the  United  States  acquires  the  territory,  U.  S.  v.  Moreno 
(U.  S.  1863)  1  Wall.  400,  and  courts  or  commissions  generally  appointed 
for  registration  purposes,  as  in  the  principal  case.  Astiazaran  v.  Santa 
Rita  Co.  (1892)  148  U.  S.  80.  After  the  acquired  territory  is  admitted 
as  a  state,  federal  jurisdiction  of  such  titles  ceases,  but  the  state  courts 
apply  the  same  principles.  City  of  New  Orleans  v.  Armas  et  al  (U.  S. 
1835)  9  Pet.  224,  236.  The  readiness  of  the  court  in  the  principal  case 
to  establish  the  valadity  of  the  plaintiff's  title  as  against  that  of  the 
United  States,  seems  to  be  based  in  great  measure  upon  the  avowed  policy 
of  the  government  to  administer  the  Islands  in  the  interests  of  the  natives. 
Act  of  July  1,  1902,  Chap.  1369,  §  12  (32  Stat,  at  L.  691). 

Public  Service  Companies — Duration  of  Contract  for  Interchange  of 
Service. — The  owners  of  two  telephone  systems  established  a  common 
switchboard  with  an  agreement  for  the  interchange  of  service,  under  a 
contract  whose  duration  was  not  specified.  Semble,  specific  performance 
could  be  properly  decreed;  the  contract,  being  affected  with  a  public  in- 
terest, could  not  be  terminated  so  long  as  both  parties  continued  to  operate 
their  plants.     State  ex  rel.  Goodwine  v.  Cadwallader   (Ind.  1909)  87  N.  E. 

644-  .  .  . 

The  court's  interpretation  of  the  intention  of  the  parties  from  the 
nature  of  the  contract, — that  it  should  not  be  terminable  at  the  will  of 
either  party, — seems  correct.  See  Campbellsville  Tel.  Co.  v.  Lebanon  etc. 
Co.  (1904)  118  Ky.  284,  287.  The  contract  would  appear  to  be  specifically 
enforceable  in  equity,  despite  the  continuous  supervision  involved.  8 
Columbia  Law  Review  670.  The  parties  could  not  have  been  compelled 
to  make  such  a  contract,  Atchinson  etc.  R.  R.  Co.  v.  Denver  etc.  R.  R.  Co. 
(1884)  no  U.  S.  667,  680;  but  the  court  considered  that,  having  made 
the  connection,  they  were  bound,  because  of  the  public  interest,  to  continue 
it.  The  relator  would  not  be  excused  from  the  performance  of  the  duties 
of  his  public  calling  by  pleading  the  terms  of  a  contract  which  attempted 
to  limit  such  performance.  Commercial  Union  etc.  Co.  v.  New  England 
etc.  Co.  (1888)  61  Vt.  241,  250.  The  courts  are  not  agreed  whether  a 
partial  discontinuance  of  public  service  should  be  allowed.  Where  it  is 
allowed,    Commonwealth   v.    Fitchburg  R.   R.    Co.    (Mass.    1858)    12   Gray 
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180,  the  language  of  the  court  in  the  principal  case  would  seem  too  broad- 
Even  where  it  is  denied,  State  v.  Hartford  &  N.  H.  R.  R.  Co.  (1861)  29 
Conn.  538,  547,  termination  of  the  contract  should  be  allowed,  it  is  submitted, 
if  equal  service  be  offered  in  some  other  way,  since  the  court's  only  ground 
is  the  public  interest.  The  cases  cited  by  the  court  are  distinguishable, 
Campbellsville  Tel.  Co.  v.  Lebanon  etc.  Co.,  supra,  arising  under  a  constitu- 
tional requirement  for  such  a  connection,  and  Mahan  v.  Mich.  Tel.  Co. 
(1903)   132  Mich.  242,  depending  upon  the  terms  of  a  franchise. 

Real  Property — Devisability  of  Contingent  Remainders  and  Executory 
Devises. — A  devised  real  property  to  B  for  life,  remainder  to  B's  children ; 
and  if  no  children,  then  one-third  to  C.  C  died  during  the  life  time  of 
B,  having  devised  all  his  property.  Held,  that  C's  contingent  interest 
was  devisable.  Fisher  v.  Wagner  (Md.  1909)  71  Atl.  999.  See  Notes 
P-  546. 

Taxation — Trade-marks — Status  as  Taxable  Property. — The  plaintiff 
sued  to  compel  the  defendant  to  list  as  taxable  property  several  trade- 
marks of  value  used  by  the  defendant.  The  state  constitution  provided  that 
"all  property  shall  be  taxed  in  proportion  to  its  value,  unless  exempted 
by  this  constitution."  Held,  the  trade-marks  were  not  property  within 
the  contemplation  of  the  constitutional  section.  Commonwealth  v.  Ken- 
tucky Distilleries  etc.  Co.   (Ky.   1909)    116  S.  W.  766. 

A  trade-mark,  although  it  cannot  be  sold  or  assigned  apart  from 
the  business  to  which  it  is  attached,  MacMahon  v.  Denver  (1901)  113  Fed. 
468,  is  today  generally  recognized  as  property,  and  entitled  to  protection 
as  such.  Derringer  v.  Plate  (1865)  29  Cal.  293;  Avery  &  Sons  v.  Meikle 
(1883)  81  Ky.  73.  The  question  in  the  principal  case,  however,  is  whether 
it  is  such  property  as  was  contemplated  in  the  constitutional  provision 
quoted.  Such  provisions  are  designed  to  secure  equality  in  taxation,  People 
v.  Worthington  (1859)  21  111.  170,  and  the  courts  have  generally  held 
that  they  do  not  require  the  taxation  of  every  form  of  property  right. 
Board  of  County  Com'rs  etc.  v.  Rocky  Mountain  etc.  Co.  (1900)  15  Colo. 
App.  189;  State  v.  Savage  (1902)  65  Neb.  714  at  742.  When  extraordinary 
forms  of  property  are  sought  to  be  taxed,  there  is  substantial  unanimity 
that  such  property  must  be  specially  designated,  People  v.  Feitner  (1901) 
167  N.  Y.  1  (stock  exchange  seat)  ;  Willis  v.  Commonwealth  (1899) 
97  Va.  667  (ground  rents),  and  a  method  of  assessment  devised.  State 
Board  v.  Holliday  (1897)  150  Ind.  216.  Thus  while  good  will,  the  legal 
characteristics  of  which  are  closely  akin  to  those  of  trade-marks,  has  been 
held  not  taxable  per  se  under  a  state  constitutional  provision,  Hart  v. 
Smith  (1902)  159  Ind.  182,  it  is  taxable  when  so  designated  as  part  of  a 
corporation's  capital.  People  v.  Dederick  (1900)  161  N.  Y.  195  at  210. 
The  principal  case  correctly  holds,  therefore,  that  the  trade-marks  are  not 
necessarily  taxable  as  "property"  under  the  constitutional  provision,  but 
they  would  be  taxable  if  a  statute  taxed  the  business  as  a  unit.  See 
Adams  Express  Co.  v.  Ohio   (1897)    166  U.  S.  185  at  217. 

Vendor  and  Purchaser — Recovery  for  Improvements  Made  Under  Un- 
enforceable Contract  to  Convey  Realty. — The  plaintiff  sued  to  recover 
money  paid  on  account  of  the  price  under  a  parol  contract  for  the  purchase 
of  land,  and  for  compensation  for  the  improvements  made,  the  defendant 
being  unable  to  give  title.  Held,  the  plaintiff  should  recover  the  money 
paid  and  the  amount  by  which  the  improvements  enhanced  the  land.  Ford 
v.  Stroud  (N.  C.  1909)  64  S.  E-  1. 

In  many  jurisdictions,  the  vendee  by  parol,  who  has  taken  possession 
of  the  land  with  the  vendor's  consent  and  made  improvements,  is  entitled 
to  specific  performance,  on  the  ground  that  the  contract  has  been  taken 
out  of  the  statute  of  frauds  by  part  performance.  Morrison  v.  Herrick 
(1889)  130  111.  631,  640,  643.  Even  where  such  is  not  the  rule,  courts  of 
equity  allow  the  vendee  compensation  for  the  enhancement  by  the  im- 
provements, less  the  value  of  the  use  of  the  land.  Yates  v.  Bachley  (1873) 
33  Wis.  185,  188.     Such  recovery,  however,  is  refused  at  law  on  the  ground 
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of  inability  to  award  proper  damages,  Shreve  v.  Grimes  (Ky.  1823)  4 
Litt.  221,  225,  but  this  objection  has  been  criticized  as  inadequate.  Keener, 
Quasi  Contracts,  369,  371.  Recovery  of  money  paid  as  part  of  the  pur- 
chase price  is  uniformly  allowed.  Gillet  v.  Maynard  (N.  Y.  1809)  5 
Johns.  85.  Under  the  reformed  procedure,  the  right  to  compensation  for 
improvements  is  a  good  equitable  counterclaim  to  an  ejectment  action. 
Daniel  v.  Crumpler  (1876)  75  N.  C.  136.  The  principal  case  follows 
the  equitable  rule  in  allowing  a  recovery  for  improvements  under  the 
reformed  procedure,  and  is  in  accord  with  Luton  v.  Badham  (1900)  127 
N.  C.  96,  100,  in  repudiating  the  rule  of  Dunn  v.  Moore  (N.  C.  1844)  3 
Ired.  Eq.  364,  368,  that  a  parol  contract,  when  denied  by  the  defendant's 
answer,  is  not  provable  for  the  purposes  of  an  equitable  accounting  for 
improvements. 

Waters  and  Watercourses — Percolating  Waters — Reasonable  User  of 
Mineral  Waters. — The  defendant  pumped  mineral  waters  from  the  spring 
on  his  land  at  Saratoga  Springs,  extracted  the  carbonic  gas,  and  sold  the 
product.  The  plaintiff,  a  neighboring  land  owner,  also  marketing  the 
water,  sued  for  damages,  because  of  the  decreased  flow  of  his  spring. 
Held,  the  plaintiff  was  entitled  to  recover.  Hathorn  v.  Natural  Carbonic 
Gas  Co.  (N.  Y.  1909)  87  N.  E.  504.     See  Notes,  p.  543. 

Wills — Implied  Revocation  by  Marriage. — The  testator  made  a  will,  mar- 
ried, and  died  without  issue.  Held,  the  will  was  not  revoked  by  the 
marriage.     Hoy  v.  Hoy   (Miss.   1009)   48  So.  903. 

At  common  law  subsequent  marriage  and  the  birth  of  issue  operated 
to  revoke  a  man's  will;  the  court  reading  into  it  a  condition,  implied  in 
law,  to  that  effect.  Marston  v.  Roe  (1838)  8  Ad.  &  El.  14;  but  see  Brush 
v.  Wilkins  (N.  Y.  1820)  4  Johns.  Ch.  506.  In  determining  the  effect  of 
the  changed  status  of  the  wife,  giving  her  the  right  to  inherit,  it  has  been 
held  that  the  reason  underlying  the  revocation  was  the  testator's  implied 
intention  not  to  see  his  heirs  disinherited,  and  consequently  the  wife  now 
being  an  heir,  marriage  alone  works  a  revocation.  Brozvn  v.  Scherrer 
(1894)  5  Colo.  App.  255.  Under  this  view,  issue  would  revoke  a  will 
made  after  marriage,  but  this  is  not  the  result  at  common  law,  and  the 
Colorado  case  would  seem  to  lose  sight  of  the  fact  that  while  the  revocation 
jests  ultimately  on  intention,  that  intention  may  not  be  presumed  in 
the  absence  of  sufficient  change  of  circumstances.  Doe  v.  Barford  (1815) 
4  M.  &  Sel.  10.  Another  line  of  cases  imputes  to  the  testator  the  intention 
not  to  see  his  family  go  unprovided  for.  Hoitt  v.  Hoitt  (1885)  63  N.  H. 
475-  Where,  therefore,  as  in  the  principal  case,  ample  statutory  provision 
is  made  for  the  wife,  no  revocation  will  be  implied.  Hulett  v.  Carey 
(1896)  66  Minn.  327.  Where,  on  the  other  hand,  the  wife  is  not  so  pro- 
vided for,  the  cases,  holding  marriage  alone  sufficient  to  work  a  revocation, 
Tyler  v.  Tyler  (1857)  19  111.  151,  although  open  to  the  same  objection  as 
Brozx.ni  v.  Scherrer,  supra,  may  be  justified  on  grounds  of  public  policy. 
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The  Law  of  Torts.  By  Francis  M.  Burdick.  Second  edition.  Albany, 
N.  Y.     Banks  &  Co.     1908.    pp.  lxxxix,  550. 

The  second  edition  of  this  excellent  book  differs  from  the  first  in  1905 
only  in  the  addition  of  chapters  upon  the  Tort  Liability  of  Telegraph  and 
Telephone  Companies  and  upon  Injunction  as  a  Tort  Remedy.  The  de- 
sirability of  the  latter  was  suggested  by  the  learned  reviewer  of  the  first 
edition,  Sir  Frederick  Pollock,  in  6  Columbia  Law  Review,  209.  Both 
chapters  contain  concise  and  accurate  statements  of  the  law  upon  the  same 
scale  and  plan  as  the  older  parts  of  the  book,  and  add  materially  to  its 
serviceableness. 

It  is  to  be  regretted  that  the  author's  other  engagements  did  not  permit 
him  to  include  in  the  annotation  of  the  original  chapters  a  considerable 
number  of  interesting  cases  that  have  appeared  since  the  first  edition.  Per- 
haps certain  parts  of  the  text  might  also  be  expanded  to  keep  pace  with  the 
growth  and  changing  emphasis  of  this  oldest  and  yet  still  plastic  branch  of 
our  law.  Particularly  is  this  true  of  the  ever  increasing  number  of  cases 
defining  the  liability  of  combinations  of  labor  and  capital  which  in  the  last 
five  years  have  put  a  sometimes  unexpected  visage  of  flesh  upon  various 
skeletons  of  legal  theory.  The  right  of  privacy  must  also  be  reckoned  with 
anew,  since  PavesicJi  v.  New  England  Insurance  Co.,  122  Ga.  190,  and 
Edison  v.  Edison  Polyform  Co.,  67  Atl.  (N.  J.)  392;  and  the  nature  of  the 
privilege  of  fair  comment  must  now  be  considered  in  the  light  of  Thomas  v. 
Bradbury  &  Co.  [1906]  2  K.  B.  627.  The  new  federal  Employers'  Liability 
Act  is  likely  to  rekindle  a  healthy  interest  in  the  rejected  doctrine  of  com- 
parative negligence,  and  it  seems  inevitable  that  in  a  few  years  legislation 
will  lay  the  ax  at  the  roots  of  most  of  that  forest  of  learning  that  now 
deals  with  fellow-servants  and  the  assumption  of  risk.  If  the  present 
reviewer  might  also  make  a  suggestion  about  future  editions  it  would  be 
that,  for  the  benefit  of  students,  a  little  more  space  be  devoted  to  dealing 
with  the  loose  thinking  so  common  in  judicial  discussions  of  the  effect 
of  a  plaintiff's  illegality  as  "cause"  or  "condition,"  of  the  "last  chance"  doc- 
trine, and  of  "degrees"  of  negligence.  It  would  perhaps  be  too  much  to 
ask  that  anyone  in  a  general  work  of  moderate  bulk  should  attempt  a 
thorough-going  analysis  of  "legal  cause,"  but  Professor  Burdick's  unusual 
power  of  clear  statement  leads  one  to  wish  he  might  undertake  it. 

Like  most  changes  proposed  in  a  good  book  by  a  reviewer,  however, 
these  matters  are  of  minor  importance  with  reference  to  the  work's  avowed 
purpo.se  as  an  "exposition  of  established  rules  of  law,"  and  in  this  field 
it  is  difficult  to  think  of  another  treatise  on  the  subject  that  for  American 
use  is  comparable  with  this  in  well-balanced  brevity,  accuracy,  and  clearness. 

/.  P.  H. 
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Cases  on  the  Law  of  Partnership:  Including  Limited  Partnerships. 
By  Eugene  Allen  Gilmore.  St.  Paul :  West  Publishing  Co.  1908.  pp. 
xvi,  638. 

In  the  preface  to  this  volume,  the  general  editor  of  the  American  Case- 
book Series  presents  the  well-known  arguments  in  favor  of  the  use  of  case- 
books in  law  schools.  Convinced  by  these  arguments,  and  by  his  ex- 
perience in  teaching  law,  of  the  excellence  of  the  case  system  as  a  means 
of  legal  education,  the  distinguished  editor  informs  the  learned  reader  that 
existing  casebooks  "sacrifice  unnecessarily  knowledge  to  training" ;  that  the 
''series  of  scholarly  casebooks"  of  which  the  volume  before  us  is  one,  is 
"prepared  with  special  reference  to  the  needs  and  limitations  of  the  class- 
room" and,  "through  a  judicious  rearrangement  of  emphasis,  provides 
adequate  training  combined  with  a  thorough  knowledge  of  the  subject." 
Later  we  are  told  that  "training  and  knowledge  go  hand  in  hand,  and  train- 
ing and  knowledge  are  the  keynotes  of  the  series." 

Passing  now  from  this  somewhat  fervid  claim  of  novel  superiority  to  the 
book  before  us,  we  have  to  note  that  it  contains  about  the  same  amount  of 
material  as  is  found  in  either  of  its  older  and  better  known  predecessors 
in  this  field.  The  material  in  those  collections  appears  to  have  formed  the 
principal  quarry  from  which  the  present  collection  of  cases  has  been  mined. 
Nor  has  any  startling  originality  been  discovered,  either  in  the  rearrange- 
ment of  this  material,  or  in  the  readjustment  of  emphasis  between  "training 
and  knowledge." 

At  the  same  time,  we  take  pleasure  in  bearing  witness  to  the  fact  that 
the  editor  has  added  many  late  cases,  which  seem  to  have  been  selected 
with  care  and  sound  judgment.  The  order  of  topics  appears  to  follow  that 
in  George  on  Partnership,  with  various  modifications.  But,  taken  all  in 
all,  the  book  commends  itself  as  a  good  piece  of  editing  by  a  thorough 
student  of  the  subject. 

The  foot-notes  are  few  and  brief;  and  this  is  in  keeping  with  the  state- 
ment in  the  preface  that  "annotations  will  suggest  phases  omitted  in  the 
printed  case,  but  cumulative  references  will  be  avoided;  for  the  foot-note 
may  not  hope  to  rival  the  digest."  If  this  collection  of  cases  is  intended  to 
accompany  a  treatise  on  partnership,  its  foot-notes  are  ample.  If,  on  the 
other  hand,  it  is  to  be  put  into  the  student's  hand  as  the  sole  source  of 
information  on  this  topic,  fuller  notes  are  desirable. 

F.  M.  B. 

A  Treatise  on  the  Incorporation  and  Organization  of  Corporations. 
By  Thomas  G.  Frost.  3rd  ed.  Boston :  Little,  Brown  &  Co.  1908.  pp. 
xv,  901. 

The  comments  heretofore  made  in  these  pages1  with  reference  to  the  first 
and  to  the  second  editions  of  this  treatise  are  equally  applicable  to  the 
present  edition.  The  work  has  been  revised,  brought  up  to  date  and  con- 
siderably enlarged,  but  it  retains  all  the  characteristics  of  its  predecessors. 
The  first  part  remains,  as  in  the  previous  editions,  a  discussion  of  certain 
topics  relating  to  the  organization  of  corporations.  The  treatment  there 
accorded   the  subjects  discussed  is   short  and  frequently  superficial.     The 

lS  Columbia  I^aw  Review  333;  6  Ibid.  481. 
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second  part,  which  includes  a  digest  of  the  several  state  corporation  acts, 
has  been  considerably  enlarged.  But,  since  one  would  scarcely  rely  upon 
such  a  digest  as  a  substitute  for  the  statutes,  and  its  chief  value  must 
therefore  lie  in  its  adaptibility  for  use  as  an  index  to  them,  its  extension 
seems  rather  to  be  regretted  than  approved.  The  book  is  concluded  with  a 
more  or  less  useful  assortment  of  forms  and  comparative  tables  showing 
the  taxes  levied  by  the  several  states  upon  domestic  and  foreign  corpora- 
tions. To  one  versed  in  corporation  law  the  book  should  be  serviceable  for 
hasty  reference ;  to  the  novice  it  should  prove  valuable  in  blazing  the  trail 
he  must  follow:  but  because  of  the  great  breadth  of  its  subject  as  well  as 
the  methods  of  treatment  adopted,  it  can  be  satisfactory  to  neither. 

R.  W.  S.j  Jr. 

Ideals  of  the  Republic.  By  James  Schouler.  Boston :  Little,  Brown 
&  Co.    1908.    pp.  xi,  304. 

A  sane,  safe,  uninspired  little  book  is  this  from  the  hand  of  the 
veteran  lawyer  and  historian.  No  one  but  a  good  citizen  could  have 
written  it,  but  it  will  take  more  virtue  than  the  average  good  citizen 
possesses  to  induce  him  to  read  it.  For  with  all  its  excellences,  it  has 
the  cardinal  vice  of  dullness.  The  uninstructed  reader  cannot  help  wonder- 
ing what  the  Johns  Hopkins  audiences  can  have  been  to  which  it  was 
addressed.  For  it  is  made  up,  the  preface  tells  us,  of  occasional  lectures 
given  by  the  author  during  his  connection  with  the  historical  department 
of  that  institution  of  learning.  Surely  the  students  of  that  justly  famed 
department  did  not  have  these  discursive  and  uncritical  discourses  visited 
upon  them.  One  can  only  surmise  that  the  lectures  were  public  (one  can 
hardly  say  'popular')  in  character,  and  found  a  miscellaneous  and  uncritical 
audience. 

The  task  essayed  by  the  author,  "to  trace  out  those  fundamental  ideas, 
social  and  political,  to  which  America  owes  peculiarly  her  progress  and 
prosperity  and  to  consider  the  application  of  those  ideas  to  present  con- 
ditions", is  one  which  might  well  tempt  one  who  is  both  jurist  and  his- 
torian and  it  would  not  be  fair  to  say  that  he  has  wholly  failed  in  it.  But 
he  would  probably  be  the  first  to  admit  that  as  a  presentation  of  the  ideals 
of  the  Republic  it  leaves  something  to  be  desired.  For  the  most  part, 
indeed,  it  is  given  over  to  a  series  of  unrelated  studies  of  our  social  and 
political  conditions,  with  little  or  no  reference  to  "fundamental  ideas",  and 
I  fear  it  must  be  said  that  the  political  and  social  ideals  set  forth  in  the 
first  four  chapters,  ("The  Rights  of  Human  Nature",  "Types  of  Equality", 
"Civil  Rights"  and  "Political  Rights")  are  not  those  which  are  actually  tak- 
ing form  among  us  or  which  the  historian  or  lawyer  would  discover,  but 
rather  those  which  never  existed  but  in  the  pious  aspirations  of  the  rhetor- 
ical extravagances  of  the  fathers  of  the  Republic.  Indeed  it  is  to  the  swell- 
ing eloquence  of  the  Declaration  of  Independence  that  our  author  goes  back 
for  his  political  philosophy.  So  firmly  persuaded  is  he  of  the  potency  of 
this  "unique  and  original  expression  of  basic  human  rights"  that  he 
attributes  to  it  the  act  whereby  we,  "as  people,  were  led  to  strike  the 
manacles  from  a  race  once  held  subject  sectionally  because  of  complexion" 
(p.   10),  a  statement  whose  political  wisdom  is  well  matched  by  its  style. 
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Perhaps  the  less  said  about  style  the  better,  but  it  would  certainly  be 
interesting  to  know  what  idea  the  following  sentence  is  intended  to 
embody :  "The  march  of  our  democracy  to  power  proves  thus  far  irresisti- 
ble, and  the  home  government  which  now  inpends  in  the  world's  progress 
is  that  of  an  honest  and  intelligent  public  opinion  guided  by  facts  and 
arguments."  (p.  84).  This  is  not  the  place  to  quarrel  with  the  author's 
statement  (p.  98)  that  "the  Mosaic  account  of  this  world's  creation  is 
not  irreconcilable  with  the  Darwinian  theory",  nor  to  inquire  too  curiously 
into  the  meaning  of  the  enigmatical  declaration  that  "the  theory  of  the 
natural  rights  of  men,  who  institute  government  by  intelligent  compact, 
is  defective  in  that  it  does  not  take  into  account  the  sexual  origin  of  the 
human  race  nor  the  primitive  law  of  family".  These  are  weird  sayings, 
but  there  is,  after  all.  so  much  good  common  sense  in  the  book  and  such 
an  essential  Tightness  of  view  and  soundness  of  sentiment,  that  its  occa- 
sional aberrations  of  thought  and  speech  may  be  forgiven.  But  it  will 
not  be  read,  save  by  the  Indolent  Reviewer. 

G.  IV.  K. 
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THE  COURTS,  AS  CONSERVATORS  OF 
SOCIAL  JUSTICE.1 

The  better  security  of  social  justice  is  the  main  aim  of  modern 
political  institutions.  The  paternalism  of  older  forms  of  govern- 
ment guarded  it  fairly,  provided  there  were  a  good  and  wise  king. 
But  good  and  wise  kings  were  rare.  Absolute  monarchies,  there- 
fore, as  soon  as  it  became  generally  admitted  that  governments 
existed  for  the  benefit  of  the  governed,  had  to  give  place  to  consti- 
tutional monarchies  or  to  republics.  It  was  easy  to  write  into 
constitutions  declarations  as  to  certain  things  which  social  justice 
demanded,  and  prohibitions  against  legislation  to  the  contrary. 
But  the  whole  field  was  not  thus  covered.  The  constitution  might 
warrant  the  judiciary  in  holding  a  statute  void  which  fell  within 
one  of  the  particular  prohibitions;  but  how  if  it  were  legislation 
plainly  contrary  to  what  seems  to  be  natural  right,  and  yet  that 
should  not  have  been  expressly  forbidden? 

There  can  be  found  not  a  few  assertions  in  our  reports  by 
American  Judges  that,  in  such  case,  the  judiciary  could  declare 
it  void ;  but  it  is  believed  that,  so  far  as  they  assert  it  as  a  principle 
needing  no  support  from  constitutional  provisions,  all  these  are 
obiter  dicta.2 

It  is  the  object  of  this  paper  to  discuss  the  bearing  on  this  ques- 
tion of  certain  constitutional  provisions  serving,  in  effect,  to  con- 
firm the  existence  of  such  a  power  in  the  judiciary. 

These  are  three : 

1.  Those  against  deprivation  of  life,  liberty  or  property  with- 
out due  process  of  law. 

In  preparing  this  paper  free  use  has  been  made  of  an  address  deliv- 
ered by  the  author  before  the  Maryland  State  Bar  Association,  on  July  8, 
1909,   on  "The   New  Reading  of  Due   Process  of  Law." 

2Thayer's   Cases    on    Constitutional    Law,    I,    53. 
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2.  Those  granting,  in  general  terms,  the  legislative  power  of 
the  State  to  a  legislative  body. 

3.  That  as  to  the  guaranty  by  the  United  States  to  each  State 
of  a  republican  form  of  government. 

1.  Due  Process  of  Law. 

Quietly  laid  away  in  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States  slept  for  more  than  a  century,  almost  in  the 
sleep  of  death,  the  mandate  of  the  American  people  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law. 

The  phrase  "due  process  of  law"  first  appears  in  American  con- 
stitutional history  in  the  amendments  to  this  Constitution  in  the 
nature  of  a  Bill  of  Rights,  proposed  in  1788  by  some  of  the  States 
in  connection  with  their  votes  of  ratification.  Among  these,  (124 
in  number,  altogether)3  was  one,  emanating  from  New  York,  to 
the  effect  "that  no  person  ought  to  be  taken,  imprisoned,  or  dis- 
seized of  his  freehold,  or  be  exiled  or  deprived  of  his  privileges, 
franchises,  life,  liberty,  or  property,  but  by  due  process  of  law." 
Virginia  and  North  Carolina  each  proposed  one  quite  similar  in 
terms,  except  that,  adhering  more  closely  to  the  phraseology  of 
Magna  Charta,  they  substituted  for  the  closing  words,  "but  by  the 
law  of  the  land." 

In  none  of  the  Constitutions — eleven  in  all — adopted  by  the 
several  States  before  the  Federal  Constitution  went  into  effect  is 
the  expression  "due  process  of  law"  to  be  found.4  Madison  in- 
corporated it  in  the  draft  of  such  amendments  to  the  Constitu- 
tion of  the  United  States  as  he  thought  desirable,  which  he  pre- 
sented to  the  first  Congress,  using  the  precise  words  finally  in- 
corporated in  the  Fifth  Amendment.5  The  framers  of  the  New 
York  amendments  no  doubt  took  it  from  a  legislative  Declaration 
of  Rights  adopted  by  her  Assembly  in  January,  1787,  and  its  use 
there  was  based  on  the  terms  of  the  Petition  of  Right  approved 
by  Charles  I  in  1628. 

'Report  of  the  Am.   Hist.  Association  for   1896,   II,   183. 

4In  five  of  these  (those  of  New  Hampshire,  New  York,  Pennsylvania, 
South  Carolina  and  Virginia)  the  provisions  in  Magna  Charta  that  no 
man  should  be  proceeded  against  by  the  Crown  to  the  loss  of  life,  liberty 
or  property,  but  by  the  legal  judgment  of  his  peers  or  the  law  of  the 
land  was  substantially  reproduced.  In  that  of  North  Carolina,  they  were 
reproduced  with  the  omission  of  the  reference  to  the  judgment  of  his 
peers.  New  Jersey,  Delaware  and  Georgia  made  no  provision  whatever 
of  such  a  kind.  Connecticut  and  Rhode  Island  did  not  adopt  Constitu- 
tions  until   the   following  century. 

"Thorpe,  Constitutional  History  of  the  United  States,  II,  216. 
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The  phrase,  however,  goes  back  to  the  fourteenth  century.  It 
first  appears,  so  far  as  I  have  been  able  to  ascertain,  in  an  Act  of 
Parliament  passed  in  1355  (28  Edward  III,  Chapter  3)  which  pro- 
vides that  no  man  should  be  disseized,  taken,  imprisoned,  disin- 
herited, or  put  to  death,  without  being  sent  to  answer  by  due  proc- 
ess of  law ;  or,  to  quote  the  original  Norman  French,  "saunz  estre 
mesne  en  respons  par  due  proces  de  lei." 

It  will  be  recollected  that  it  was  customary  in  the  ancient  Par- 
liaments to  accompany  each  enactment  with  a  statement  of  the 
reasons  for  asking  the  Crown  to  assent  to  it.  The  particular 
grievance  specified  in  the  chapter  mentioned  in  the  statute  of  28 
Edward  III,  in  this  connection,  was  that  divers  subjects  had  of 
late  been  imprisoned  without  any  cause  shown,  and  to  writs  of 
habeas  corpus  duly  issued  the  only  return  was  that  they  were  de- 
tained by  command  of  the  privy  council,  and  they  were  thereupon 
"returned  back  to  their  several  prisons,  without  being  charged  with 
anything  to  which  they  might  make  answer  according  to  law." 

The  great  mischief  to  be  remedied  was  unlawful  deprivations 
of  liberty,  without  legal  process,  and  in  defiance  of  the  power  of 
the  courts  to  give  a  remedy  by  habeas  corpus  proceedings. 

Three  years  before,  another  Act  had  been  assented  to  by  the 
same  sovereign  which  may  serve  as  a  further  interpreter.  The 
Parliament  from  which  it  proceeded  began  the  session  with  obtain- 
ing one  of  the  many  confirmations  of  Magna  Charta  granted  by 
Edward  III.  It  was  then  (25  Edward  III,  V,  Chapter  IV)  enacted 
that  "no  one  shall  be  ousted  of  his  franchises  or  freehold,  if  he  be 
not  duly  brought  in  to  answer  and  forejudged  thereof  by  way  of 
law,"  or  in  the  words  of  the  original,  "s'il  ne  soit  mesne  duement  en 
respons  &  forjugge  dyceles  par  vote  de  lei." 

Obviously  here  the  guaranty  was  of  due  proceedings,  afford- 
ing a  fair  opportunity  to  answer,  and  a  judgment  such  as  the  law 
of  the  land  demanded. 

Sir  Edward  Coke,  in  commenting  on  the  phrase  "per  legem 
terrce"  in  Magna  Charta,  observed  that  it  meant  "by  due 
course  and  processe  of  law,"  that  is  by  due  presentment  or 
indictment  and  being  brought  in  to  answer  thereto  by  due  process 
of  the  common  law.6  Following  this  line  of  thought,  Story,  in 
his  Commentaries  on  the  Constitution,7  says  that  the  words  "due 
process  of  law"  in  the  Fifth  Amendment  were  meant  to  affirm,  in 

'2  Inst.,  44,  50,  51,  52. 
TIII,  §   1783. 
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effect,  the  right  of  trial  according  to  the  process  and  proceedings 
of  the  Common  Law. 

The  remarks  of  Coke  are  especially  noteworthy  because  made 
in  the  second  volume  of  his  Institutes,  a  commentary  on  Magna 
Charta,  published  in  1642,  by  direction  of  the  Long  Parliament. 
He  undoubtedly  used  his  opportunity  to  read  into  the  charter  much 
of  the  law  that  had  been  developed  long  after  121 5,8  but  in  this 
instance  he  narrows  rather  than  enlarges  the  meaning  of  the 
terms  employed. 

For  their  true  sense  and  meaning,  he  says,  we  must  look  to 
another  statute  of  the  same  King,  passed  in  1363,  in  which  they 
are  explained  as  meaning  without  due  process  oi  law. 

This  Act  (37  Edward  III,  Chapter  18)  recites  that  "though  it 
be  contained  in  the  Great  Charter  that  no  man  be  taken  nor  im- 
prisoned, nor  put  out  of  his  freehold,  without  process  of  the  law, 
nevertheless  divers  people  make  false  suggestion  to  the  King  him- 
self," and  it  is  therefore  enacted  that  those  making  false  sugges- 
tions should  receive  the  same  punishment  to  which  he  whom  they 
accused  would  have  been  subject,  and  that  in  such  case  this  should 
not  be  deemed  process  of  the  law  made  against  them  contrary  to 
the  charter.  It  will  be  seen  that  the  word  "due"  is  not  used  in  the 
statute  to  qualify  process,  although  Coke  treats  the  matter  as  if  it 
were.  But  with  or  without  this  word,  the  natural  meaning  is  the 
same. 

Selden,  in  the  great  parliamentary  debates  which  accompanied 
the  Petition  of  Right,  asserted  that  as  early  as  1331  (5  Edward 
III)  a  petition  preferred  by  Parliament  to  the  King  stated  that 
"in  Magna  Charta  it  is  contained,  That  none  be  imprisoned  but 
by  due  process  of  law,"  but  added  that  these  words  were  not,  in 
fact,  to  be  found  in  it.  Another  participant  in  the  discussion  stated 
that  they  were  used  in  the  Statute  of  Explanations  (6  Edward  I), 
in  1278.9  In  the  ordinary  editions  of  the  English  statutes  at  large, 
however,  no  such  phrases  are  recorded  in  the  legislation  of  those 
years. 

It  is  to  be  noted  that  the  words  of  Magna  Charta,  as  revised  by 
Parliament  under  Henry  III  (1225),  assume  not  only  a  judgment, 
but  a  legal  judgment; — "per  legale  judicium  parium  suorum,  vel 
per  legem  terrce."  Commentators  have  asserted  that  vel  is  here 
used  in  the  sense  of  et.    A  much  simpler  construction  would  seem 

"McKechnie,  Magna  Charta,  208. 
'Rushworth,   Historical   Collections,  563,   568. 
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to  be  to  leave  the  second  clause  of  the  sentence  alternative,  as  it 
stands,  but  to  take  it  as  another  way  of  defining  the  condemnatory 
judgment.  In  the  first  clause  it  is  described  as  being  a  legal  one :  in 
the  second  it  is  described  as  one  rendered  by  the  law  of  the  land, 
as  if  it  had  been  said  "by  a  legal  judgment  of  his  peers,"  or  in  other 
words,  "by  a  judgment  of  his  peers  rendered  in  accordance  with 
the  law  of  the  land."  What  was  secured  was  adherence  to  estab- 
lished rules  for  judicial  proceedings. 

Another  interpretation,  which  has  the  high  authority  of  Hallam 
and  Reeves,  is  that  the  judicium  parium  was  often  used  in  contra- 
distinction from  the  decision  by  battle,  or  ordeal,  though  the  latter 
was  equally  sanctioned  by  the  lex  terra:.  Yet  another,  favored  by 
Pollock  and  Maitland  in  their  History  of  English  Law,  is  that  the 
barons  were  particularly  concerned  to  prevent  any  of  their  order 
from  being  judged  by  his  inferiors  in  rank  sitting  as  Justices  on 
the  bench  of  the  King's  Court. 

But  whichever  view  may  be  adopted,  the  original  purpose  of 
these  phrases  was  simply  to  secure  to  every  man  a  right  to  the 
protection  of  the  settled  rules  established  for  the  administration  of 
justice. 

Glanvil,  in  speaking  for  the  Commons,  in  1628  (May  23),  be- 
fore a  joint  committee  of  Parliament  raised  to  consider  the  form 
of  the  Petition  of  Right,  said  that  the  words  per  legale  judicium 
parium  suorum  vel  per  legem  terra  by  laws  of  Edward  III,  "are 
expounded  to  import  that  none  should  be  put  to  answer  without 
Presentment  or  matter  of  Record,  or  by  due  Process,  or  Writ  Orig- 
inal; and  if  otherwise,  it  should  be  void,  and  holden  for  error."  10 

The  error,  it  will  be  noted,  is  an  error  of  a  processual  nature, 
and  that  alone.  It  is  a  defect  of  legal  procedure.  What  that 
term  means  has  never  been  more  clearly  defined  than  by  Lord 
Justice  Lush.  It  is,  he  says  in  one  of  his  opinions,  "the  mode  of 
proceeding  by  which  a  legal  right  is  enforced,  as  distinguished  from 
the  law  which  gives  or  defines  the  right,  and  which  by  means  of 
the  proceeding  the  Court  is  to  administer ; — the  machinery,  as  dis- 
tinguished from  its  product."  u 

The  main  purpose  of  the  clause  of  Magna  Charta  which  we 
have  under  consideration,  (Chap.  29)  was  to  forbid  the  Crown 
thereafter,  in  Crown  cases,  "to  place  execution  before  judgment."12 

"Rushworth,    Historical   Collections,    568,    579. 
"Poyser  v.  Minors  (1881)  L.  R.  7  Q.  B.  Div.  329,  333. 
"McKechnie,     Magna    Charta,    437,     438,     442;     Thayer,     Preliminary 
Treatise   on   Evidence,  65. 
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The  subsidiary  purposes  were  that  the  judgment  must  be  by  a 
man's  peers,  Jews  for  Jews,  nobles  for  nobles,  Crown  tenants  by 
Crowfl  tenants,  manorial  under  tenants  by  manorial  under  tenants 
in  the  Court  baron;  and  that  there  must  be  an  opportunity  to  de- 
fend by  the  methods  then  in  use,  that  is,  by  battle,  ordeal,  or  per- 
haps by  compurgation.  The  lex  terra  which  the  barons  had  in 
mind  at  Runnymede  was  the  law  of  judicial  procedure  in  causes 
between  King  and  subject.  The  same  purpose  actuated  the  Par- 
liament which,  a  hundred  and  forty  years  later,  obtained  from 
Edward  III  the  more  explicit  guaranty  of  due  process  of  law. 
There  was  need  of  greater  explicitness,  for  writs  had  often  been 
issued  with  a  special  reservation  of  a  power  of  arbitrary  arrest  by 
the  Crown  or  the  Chief  Justiciary.13 

Similar  acts  on  his  part  led  Parliament  to  call  for  the  renewal 
of  the  guaranty  by  Charles  I. 

Was  it  necessary  for  the  people  of  the  United  States  to  secure 
themselves  in  like  manner  against  the  new  government  which  they 
were  creating?  In  the  Convention  of  1787,  which  framed  the 
Constitution,  the  vote  of  a  majority  of  the  States  could  not  be 
obtained  in  favor  of  anything  in  the  nature  of  a  Bill  of  Rights.14 
It  was  in  the  main  those  who  had  been  unfriendly  to  anything 
stronger  than  a  Union  of  States,  whose  efforts  secured  the  adop- 
tion of  the  first  ten  amendments. 

The  guaranty  of  due  process  of  law  before  any  person  could 
be  deprived  of  life,  liberty,  or  property,  being  taken  from  the 
Petition  of  Right,  may  fairly  be  assumed  to  have  been  intended 
by  Madison  and  those  who  voted  with  him  in  the  first  Congress 
to  carry  the  meaning  which  it  had  there,  except  so  far  as  it 
was  directed,  not,  as  in  England,  against  the  Executive  alone,  but 
against  each  department  of  the  government  alike.  Coke's  reading 
was  no  doubt  accepted  by  all  who  gave  the  matter  any  real  atten- 
tion.15 This  it  is  probable  that  few  did.  The  importance  of  the 
first  ten  amendments  was  underestimated  by  the  Federalists,  and 
when  they  were  proposed  to  the  States  most  of  the  leading  public 
men  were  of  that  political  school.  Gouverneur  Morris,  who  had 
taken  so  active  a  part  in  the  Constitutional  Convention  of  1787, 
said  of  them,  in  181 1,  that  considerate  men  "never  believed  the 

"Mirrour  of  Justice,  V,  §  1,  No.  63,  §§  2,  7. 

"Eliott's  Debates,  V,  538. 

"Murray's  Lessee  v.  Hoboken   Co.    (U.   S.   1855)    18  How.  272,  276. 
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amendments  gave  any  additional  security  to  life,  liberty,  or  prop- 
erty." 16 

A  quarter  of  a  century  after  their  ratification,  and  when  their 
significance  had  become  more  fully  recognized,  Kent  in  his  Com- 
mentaries17 said,  "the  better  and  larger  definition  of  due  process 
of  law  is  that  it  means  law  in  the  regular  course  of  administration 
through  courts  of  justice."  This  opens  the  door  to  a  new  field. 
The  individual  has  the  right  to  claim  the  benefit  of  a  certain  law. 
That  he  claims  it  in  the  course  of  court  proceedings  does  not 
limit  its  scope  to  court  proceedings. 

Another  quarter  of  a  century  passed  and  Kent's  definition  was 
substantially  adopted  by  the  Court  of  Appeals  of  New  York.  A 
legacy  to  a  married  woman  was  claimed  by  her  under  a  statute 
passed  after  the  testator  died.  By  the  pre-existing  law  it  belonged 
to  her  husband,  and  he  asserted  that  to  deprive  him  of  it  was  to 
take  his  property  without  due  process  of  law.  The  question  arose 
in  the  settlement  of  the  estate  of  the  testator  before  the  Surrogate. 
On  appeal,  it  was  held,  under  the  Constitution  of  New  York,  that 
the  statute  could  not  deprive  him  of  his  vested  rights,  because  it 
was  not  "due  process  of  law."  18 

The  principle  here  involved  was  that  no  man  could  be  deprived 
of  his  property  by  the  act  of  the  government,  unless  he  had  legally 
forfeited  it,  or  unless  it  were  taken  for  public  use  on  just  com- 
pensation. It  was  not  a  question  of  legal  process,  but  of  substan- 
tive right. 

A  quarter  of  a  century  later,  Chief  Justice  Cooley,  in  his  Con- 
stitutional Limitations,19  adopted  this  view  as  the  true  one.  "Due 
process  of  law,"  he  observes,  "in  each  particular  case  means  such 
an  exertion  of  the  powers  of  government  as  the  settled  maxims 
of  law  permit  and  sanction,  and  under  such  safeguards  for  the 
protection  of  individual  rights  as  those  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  in  question  belongs."  Here  "proc- 
ess of  law"  is  treated  as  something  quite  other  than  "process  in 
court."  Any  act  of  government  is  forbidden  which  violates  a  per- 
sonal right.  "Due  process  of  law,"  with  reference  to  a  statute, 
means  due  exercise  of  legislative  power,  and  any  exercise  of  legis- 
lative power  is  undue  which  is  not  reasonably  consistent  with  the 

"Diary   and    Letters,    II,    530. 

"I,  624. 

"Westervelt  v.   Gregg   (1854)   2  Kernan    (12  N.  Y.)   202,  212. 

"Chap.  XI,  page  434. 
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settled  maxims  of  Anglo-American  law  touching  the  security  of 
life,  liberty,  or  property. 

In  1869,  the  Supreme  Court  of  the  United  States,  for  the  first 
time,  I  believe,  ranged  itself  among  the  supporters  of  this  doctrine, 
in  the  case  of  Hepburn  v.  Griswold.20  The  Legal  Tender  Act,  it 
was  held,  if  effectual  as  to  creditors,  who  at  the  time  of  its  passage 
were  entitled  to  payment  in  gold,  would  deprive  them  of  property 
without  due  process  of  law.  In  the  Legal  Tender  Cases,21  of  the 
following  year,  which  overruled  Hepburn  v.  Griswold,  this  con- 
struction of  the  Constitution  was  not  repudiated. 

A  disposition  to  take  a  narrower  ground  is  observable  in  the 
case  of  Davidson  v.  New  Orleans,  decided  in  1877.22  By  this  time 
the  effects  of  the  inclusion  of  a  similar  provision  in  the  Fourteenth 
Amendment,  directed  against  action  by  the  States,  were  beginning 
to  appear.  Originally  intended  there  for  the  protection  of  the 
negro,  it  was  soon  discovered  that  it  gave  new  guaranties  to  every 
person  in  the  United  States.  To  extend  its  application  has  ever 
since  been  the  common  study  of  the  American  bar. 

The  general  government,  in  time  of  peace  at  least,  seldom  has 
occasion  or  opportunity  to  invade  the  domain  of  individual  right. 
The  States,  occupying  a  much  broader  field  than  the  United  States, 
are  under  a  constant  temptation  to  do  so,  under  the  impulse  of  a 
spirit  of  reform  and  altruism.  To  guard  against  their  yielding  to 
such  influences  has  become,  during  the  past  thirty  years,  the  fre- 
quent task  of  the  federal  judiciary,  and  it  has  naturally  tended  to 
a  broader  interpretation  of  the  constitutional  guaranty.23 

It  was  the  subject  of  close  examination  by  the  Supreme  Court 
of  the  United  States,  in  Hurtado  v.  California  and,  in  summing 
up,  their  opinion  states  that  "due  process  of  law"  in  the  Four- 
teenth Amendment  "refers  to  that  law  of  the  land  in  each  State, 
which  derives  its  authority  from  the  inherent  and  reserved  powers 
of  the  State,  exerted  within  the  limits  of  those  fundamental  prin- 
ciples of  liberty  and  justice  which  lie  at  the  base  of  all  our  civil 
and  political  institutions,  and  the  greatest  security  for  which  re- 
sides in  the  right  of  the  people  to  make  their  own  laws,  and  alter 
them  at  their  pleasure."  2i 

"8  Wall.  603,  624. 

n(i870)   12  Wall.  457,  551,  580. 

"96  U.  S.  97,  101-105. 

"Sinking  Fund  Cases  (1878)  99  U.  S.  700;  United  States  v.  Lee 
(1882)  106  U.  S.  196,  218.  Cf.,  however,  Ex  parte  Wall  (1882)  107  U.  S. 
265,  289;  Holden  v.  Hardy  (1898)    169  U.  S.  366,  387. 

"(1884)    no  U.  S.  516,  535- 
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Here  again  will  be  noticed  the  recurrence  of  the  general  decla- 
ration that  it  is  a  substantive,  rather  than  a  processual  right,  which 
is  secured. 

In  a  more  recent  case  the  doctrine,  advancing  on  the  same  lines, 
was  applied  to  the  power  of  a  State  to  tax  the  tangible  personal 
property  of  its  citizens,  wherever  situated.  The  general  rule  of 
International  Private  Law  had  affirmed  the  existence  of  this 
power.25  In  Union  Transit  Co.  v.  Kentucky,™  a  statute  of  Ken- 
tucky imposing  such  a  tax  on  a  Kentucky  corporation  on  account 
of  movable  personal  property,  which  it  kept  for  permanent  use  in 
other  States,  was  held  to  be  void  because  to  tax  such  property  was 
in  effect  to  take  it  without  due  process  of  law.  Mr.  Justice  Holmes 
observed,  in  a  five-line  dissenting  opinion,  that  the  result  reached 
was  probably  a  desirable  one,  but  that  neither  he  nor  the  Chief 
Justice  could  understand  how  it  could  be  deduced  from  the  Four- 
teenth Amendment. 

The  State  courts,  if  not  going  quite  as  far  as  the  Kentucky 
tax  case,  have  generally  sympathized  with  this  new  reading  of 
"Due  Process  of  Law." 

It  is,  however,  to  say  the  least,  questionable  if  it  finds  support 
in  legal  history,  and  takes  the  words  of  our  Constitutions  and  con- 
stitutional amendments  in  the  sense  intended  by  the  men  who  put 
them  there.  It  may,  indeed,  well  be  doubted  if  those  men  would 
ever  have  used  these  words,  had  they  thought  them  to  bear  the 
meaning  now  attributed  to  them. 

In  Twining  v.  New  Jersey21  there  is  an  intimation  that  the 
Supreme  Court  of  the  United  States  is  not  insensible  to  the  gravity 
of  this  historical  question. 

"Is  it,"  said  Mr.  Justice  Moody,  of  a  claim  to  exemption  from 
compulsory  self-incrimination,  "a  fundamental  principle  of  liberty 
and  justice  which  inheres  in  the  very  idea  of  free  government 
and  is  the  inalienable  right  of  a  citizen  of  such  a  government? 
If  it  is,  and  it  is  of  a  nature  that  pertains  to  process  of  law,  this 
court  has  declared  it  to  be  essential  to  due  process  of  law." 

In  other  words,  it  may  not  be  enough,  under  the  Fourteenth 
Amendment,  to  justify  holding  a  statute  of  a  State  to  be  void,  that 
it  violates  a  fundamental  principle  of  liberty  and  justice  which  is 
the  inalienable  right  of  each  of  its  citizens,  unless  that  right  be  of 
a  nature  that  pertains  to  process  of  law. 

^Wharton,  Conflict  of  Laws   (3d  Ed.)    I,  §  80,  a. 
"(1905)    199  U.   S.  194,  202. 
"(1908)  211  U.  S.  78,  106. 
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2.  The  Grant  of  Legislative  Power. 

The  State  Constitutions,  in  creating  the  legislative  department, 
generally  use  the  phrase  that  "the  legislative  power  of  the  State 
is  hereby  vested"  in  a  legislative  body,  of  a  form  described. 

What  is  meant  by  this  term  "legislative  power  of  the  State"? 
Surely  only  such  as  the  authorities  of  the  State  can  legitimately 
exercise. 

In  C alder  v.  Bull,26  Mr.  Justice  Chase  described  it  thus : 

"The  purposes  for  which  men  enter  into  society  will  determine 
the  nature  and  terms  of  the  social  compact ;  and  as  they  are  the 
foundation  of  the  legislative  power,  they  will  decide  what  are  the 
proper  objects  of  it:  the  nature  and  ends  of  legislative  power  will 
limit  the  exercise  of  it.  This  fundamental  principle  flows  from 
the  very  nature  of  our  free  Republican  governments,  that  no  man 
should  be  compelled  to  do  what  the  laws  do  not  require;  nor  to 
refrain  from  acts  which  the  laws  permit.  There  are  acts  which 
the  Federal,  or  State,  Legislature  cannot  do,  without  exceeding 
their  authority.  There  are  certain  vital  principles  in  our  free 
Republican  governments,  which  will  determine  and  overrule  an 
apparent  and  flagrant  abuse  of  legislative  power ;  as  to  authorize 
manifest  injustice  by  positive  law;  or  to  take  away  that  security 
for  personal  liberty,  or  private  property,  for  the  protection  whereof 
the  government  was  established.  An  Act  of  the  Legislature  (for 
I  cannot  call  it  a  law)  contrary  to  the  great  first  principles  of  the 
social  compact,  cannot  be  considered  a  rightful  exercise  of  legisla- 
tive authority.  The  obligation  of  a  law  in  governments  established 
on  express  compact,  and  on  republican  principles,  must  be  deter- 
mined by  the  nature  of  the  power  on  which  it  is  founded.  A 
few  instances  will  suffice  to  explain  what  I  mean.  A  law  that 
punished  a  citizen  for  an  innocent  action,  or,  in  other  words,  for 
an  act,  which,  when  done,  was  in  violation  of  no  existing  law;  a 
law  that  destroys,  or  impairs,  the  lawful  private  contracts  of  citi- 
zens ;  a  law  that  makes  a  man  a  Judge  in  his  own  cause ;  or  a  law 
that  takes  property  from  A  and  gives  it  to  B :  It  is  against  all 
reason  and  justice,  for  a  people  to  entrust  a  Legislature  with  such 
powers ;  and,  therefore,  it  cannot  be  presumed  that  they  have  done 
it.  The  genius,  the  nature,  and  the  spirit,  of  our  State  govern- 
ments, amount  to  a  prohibition  of  such  acts  of  legislation ;  and  the 
general  principles  of  law  and  reason  forbid  them.  The  Legislature 
may  enjoin,  permit,  forbad,  and  punish;  they  may  declare  new 
crimes ;  and  establish  rules  of  conduct  for  all  its  citizens  in  future 
cases ;  they  may  command  what  is  right,  and  prohibit  what  is 
wrong;  but  they  cannot  change  innocence  into  guilt;  or  punish 
innocence  as  a  crime ;  or  violate  the  right  of  an  antecedent  lawful 
private  contract;  or  the  right  of  private  property.  To  maintain 
that  our  Federal,  or  State,  Legislature  possesses  such  powers,  if 

"(1798)  3  Dallas  386,  388. 
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they  had  not  been  expressly  restrained,  would,  in  my  opinion,  be 
a  political  heresy,  altogether  inadmissible  in  our  free  republican 
governments." 

Few  cases  have  excited  more  public  interest  than  those  turning 
on  the  validity  of  the  Georgia  grants  of  the  last  decade  of  the 
eighteenth  century,  by  which  large  areas  of  State  lands  were  trans- 
ferred to  companies  of  speculators.  The  grants  were  procured 
by  fraud.  The  legislature  passed  an  Act  annulling  them  for  this 
cause.  But  the  rights  of  bona  fide  purchasers  from  the  original 
grantees  were  involved.  The  Act,  if  valid,  destroyed  a  vested  right 
resting  on  an  executed  contract.  In  Fletcher  v.  Peck  these  ques- 
tions came  for  final  determination  before  the  Supreme  Court  of  the 
United  States,  which  held, 

"that  the  State  of  Georgia  was  restrained  either  by  general 
principles  which  are  common  to  our  free  institutions,  or  by 
the  particular  provisions  of  the  Constitution  of  the  United 
States"  from  passing  the  statute  under  consideration.  "It 
may  well  be  doubted,"  said  Marshall,  in  pronouncing  the  final  opin- 
ion, "whether  the  nature  of  society  and  of  government  does  not  pre- 
scribe some  limits  to  the  legislative  power,  and  if  any  be  prescribed, 
where  are  they  to  be  found,  if  the  property  of  an  individual,  fairly 
and  honestly  acquired,  may  be  seized  without  compensation  ?  To 
the  legislature  all  legislative  power  is  granted ;  but  the  question 
whether  the  act  of  transferring  the  property  of  an  individual  to 
the  public  be  in  the  nature  of  legislative  power  is  well  worthy  of 
serious  reflection."  29 

In  an  opinion  by  that  great  jurist,  Judge  Ranney,  after  refer- 
ring to  the  provision  of  the  Ohio  Constitution  vesting  "the  legis- 
lative power"  of  the  State  in  the  General  Assembly,  he  thus  defines 
the  extent  of  the  grant : 

"Unlike  the  Constitution  of  the  United  States,  and  from  the 
necessity  of  the  case,  no  attempt  at  a  specific  enumeration  of  the 
items  of  legislative  power  is  made.  This  must  therefore  always 
be  determined  from  the  nature  of  the  power  exercised.  If  it  is 
found  to  fall  within  the  general  terms  of  the  grant,  we  can  only 
look  to  the  other  parts  of  the  constitution  for  limitations  upon  it: 
if  none  are  found,  none  exist.  But  as  the  General  Assembly,  like 
the  other  departments  of  government,  exercises  only  a  delegated 
authority,  it  cannot  be  doubted  that  any  Act  passed  by  it,  not 
falling  fairly  within  the  scope  of  legislative  power,  is  as  clearly 
void  as  though  expressly  prohibited."  80 

Here  it  is  assumed  as  too  clear  for  argument,  that  the  general 
term  "legislative  power  of  the  State"  is  subject  to  an  implied  re- 
striction that  makes  it  cover  only  what  is  fairly  within  the  scope 

^(iSio)  6  Cranch  87. 

80Cincinniati,  etc.  R.  R.  Co.  v.  Commissioners  (1852)  1  Ohio  St. 
77,  86. 
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of  a  delegated  power  of  that  description ;  and  that  whether  a  par- 
ticular statute  comes  fairly  within  that  scope  may  present  a  proper 
question  for  judicial  determination. 

A  similar  view  was  taken  by  the  Supreme  Court  of  the  United 
States  in  the  great  case  of  Loan  Association  v.  Topeka.zl  This  is 
not  that  a  court  of  justice,  unaided  by  any  constitutional  provision, 
may  by  its  inherent  powers  treat  a  statute  which  seems  to  it  fla- 
grantly unjust  as  void;  but  that  an  American  court  may  properly 
assume  that  function  because  it  is  aided  by  constitutional  pro- 
visions, which  imply  certain  limitations  on  legislative  power.32 

There  were,  said  Mr.  Justice  Miller,  in  giving  the  opinion  of 
the  court,  some  rights  in  every  free  government  which  were  be- 
yond the  control  of  the  State,  and  which  could  not  be  impaired  by 
the  exercise  of  that  power. 

"The  theory,"  he  added,  "of  our  governments,  State  and  Na- 
tional, is  opposed  to  the  deposit  of  unlimited  power  anywhere. 
The  executive,  the  legislative,  and  the  judicial  branches  of  these 
governments  are  of  limited  and  defined  powers.  There  are  limita- 
tions on  such  power  which  grow  out  of  the  essential  nature  of  all 
free  governments."  *  *  *  "To  lay  with  one  hand  the  power 
of  the  government  on  the  property  of  the  citizen,  and  with  the  other 
to  bestow  it  upon  favored  individuals  to  aid  private  enterprises 
and  build  up  private  fortunes,  is  none  the  less  a  robbery  because  it 
is  done  under  the  forms  of  law  and  is  called  taxation.  This  is 
not  legislation.    It  is  a  decree  under  legislative  forms." 

These  opinions,  it  will  be  noticed,  rely  solely  on  the  implica- 
tions from  the  general  nature  and  objects  of  free  governments 
as  serving  to  limit  that  legislative  power  which  a  State  can  exer- 
cise and  therefore  can  be  deemed  to  have  granted  to  its  legislative 
department.  They  pay  no  regard  to  the  effect  of  the  express  pro- 
vision in  the  federal  Constitution,  fortifying  this  view,  which  is 
next  to  be  considered. 

3.  The  Guaranty  of  a  Republican  Form  of  Government. 

The  provision  in  Sec.  4,  Art.  1,  of  the  Constitution  of  the  United 
States,  that  "the  United  States  shall  guarantee  to  every  State  in 
this  Union  a  Republican  Form  of  Government,"  has  hardly  re- 
ceived the  attention  which  it  deserves,  in  respect  to  the  light  which 
it  serves  to  throw  on  the  question  under  discussion. 

In  the  earlier  articles  of  that  instrument,  its  framers  had  put 
certain  particular  limitations  on  the  legislative  power  of  the  States, 

31(i874)    20  Wall.   655,  662,  663,  664. 

"See  a  comment  on  this  case  in  State  v.  Travelers  Insurance  Co. 
(1900)   73  Conn.  255,  286. 
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such  as  the  prohibition  against  the  issue  of  paper  money  as  a 
legal  tender,  and  of  bills  of  attainder.  The  makers  of  the  early 
State  Constitutions  had  also  put  into  them  certain  particular  limi- 
tations on  the  power  of  their  legislatures.  But  in  addition  to  all 
these  was  framed  this  new  guaranty,  in  general  terms,  of  a  repub- 
lican form  of  government. 

It  laid  down  an  express  rule  of  duty  for  the  United  States.  It 
implied  a  commensurate  rule  of  duty  for  each  State  and  the  proper 
authorities  of  each  State. 

A  guaranty  imports  the  existence  of  a  principal  obligation.  The 
primary  duty  rests  upon  the  State.  Its  authority  must  be  exer- 
cised under  republican  forms.  Its  Judges,  under  their  oath  to  sup- 
port the  Constitution  of  the  United  States,  must  recognize  and  re- 
spect, in  the  decision  of  causes,  this  fundamental  obligation.  Aris- 
ing by  necessary  implication,  it  stands  on  the  same  footing  as  would 
an  express  provision  of  the  Constitution  of  the  United  States  that 
every  State  in  the  Union  shall  always  maintain  a  republican  form 
of  government. 

The  more  one  studies  this  clause  of  guaranty,  the  more  is  felt 
the  far-reaching  force  of  what  it  necessarily  implies. 

The  position  on  which  the  decisions  heretofore  quoted  have  been 
based  that  the  nature  of  a  free  government  necessarily  imposed  cer- 
tain limitations  on  its  legislative  power,  and  that  our  American 
State  governments  were  free,  is  obviously  strengthened  when  due 
weight  is  given  to  what  is  tantamount  to  an  express  constitutional 
requirement  that  no  State  can  do  any  act  inconsistent  with  the 
essential  nature  of  a  republic. 

And  what  is  that? 

John  Adams  made  this  observation  in  one  of  his  letters  to 
Samuel  Adams : 

"It  is  a  fixed  principle  with  me  that  all  good  government  is  and 
must  be  republican.  But,  at  the  same  time,  your  candor  will  agree 
with  me,  that  there  is  not  in  lexicography  a  more  fraudulent  word. 
Whenever  I  use  the  word  republic  with  approbation,  I  mean  a 
government  in  which  the  people  have,  collectively  or  by  represen- 
tation, an  essential  share  in  the  sovereignty."33 

In  a  letter  written  the  year  before  to  Roger  Sherman,  he  had 
defined  the  word  more  briefly  as  "a  government  whose  sover- 
eignty is  vested  in  more  than  one  person"  and  included  England 

33Life  and  Works  of  John  Adams,  VI,  415. 
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in  that  class.34  Sherman  differed  from  him,  and  explained  the 
word  as  signifying  to  him 

"a  government  under  the  authority  of  the  people,  consisting  of 
legislative,  executive,  and  judiciary  powers;  the  legislative  powers 
vested  in  an  assembly,  consisting  of  one  or  more  branches  who, 
together  with  the  executive,  are  appointed  by  the  people,  and  de- 
pendent on  them  for  continuance,  by  periodical  elections,  agree- 
ably to  an  established  constitution."  35 

Sherman's  definition  probably  expresses  the  thought  of  the  day 
more  clearly  as  well  as  more  fully  than  that  of  Adams,  but  both 
rested  on  certain  general  doctrines  then  taken  as  political  axioms. 
All  were  agreed  that  no  government  could  be  deemed  republican 
in  form,  in  which  the  entire  powers  of  sovereignty  were  delegated, 
without  limitation,  to  a  single  ruler  or  a  single  body  of  men.  They 
must  be  to  some  extent  divided.  Most  of  them  also  agreed  that 
these  powers  must  to  some  extent  be  reserved,  and  undelegated. 

The  men  who  gathered  at  Philadelphia  in  1787  to  frame  the 
Constitution  of  the  United  States,  and  the  people  who  afterwards 
ratified  it,  certainly  had,  in  whatever  they  did,  two  main  aims,  and 
expressed  them  plainly  in  its  preamble : — to  "establish  Justice"  and 
to  "secure  the  Blessings  of  Liberty"  to  themselves  and  their  pos- 
terity. They  were  building  on  the  foundation  of  the  Declaration 
of  Independence,  and  had  not  forgotten  its  assertion  that  govern- 
ments are  instituted  to  secure  certain  unalienable  rights  belonging 
to  all  men  alike,  and  that  among  these  are  life,  liberty,  and  the  pur- 
suit of  happiness. 

This  Declaration  is  one  of  our  muniments  of  title.  The  Con- 
stitution leans  upon  it  and  can  only  be  understood  by  entering 
into  its  spirit.  Chief  Justice  Waite,  at  the  close  of  the  first  century 
of  our  national  existence,  based  one  of  the  great  judgments  of  the 
Supreme  Court  of  the  United  States  largely  on  the  force  of  its 
assertions. 

"The  rights  of  life,"  he  said,  speaking  for  the  court,  "and  per- 
sonal liberty  are  natural  rights  of  man.  'To  secure  these  rights,' 
says  the  Declaration  of  Independence,  'governments  are  insti- 
tuted among  men,  deriving  their  just  powers  from  the  consent 
of  the  governed.'  The  very  highest  duty  of  the  States,  when  they 
entered  into  the  Union  under  the  Constitution,  was  to  protect  all 
persons  within  their  boundaries  in  the  enjoyment  of  these  'unalien- 
able rights  with  which  they  were  endowed  by  their  Creator.' 
Sovereignty,  for  this  purpose,  rests  alone  with  the  States."  36 

"Life  and  Works  of  John  Adams,  VI,  428. 

"Ibid,  437- 

MU.  S.  v.  Cruikshank  (187s)  92  U.  S.  542,  553- 


THE  COURTS  AND  SOCIAL  JUSTICE.  581 

John  Adams  once  complained  that  Jefferson  received  all  the 
credit  for  the  definition  of  the  inherent  rights  of  Americans  in  the 
Declaration  of  Independence,  although  he  (Adams),  two  years 
earlier,  had  stated  them  in  almost  the  same  terms  in  the  "Declara- 
tions and  Resolves"  of  the  first  Continental  Congress.37  There 
they  were  founded  inter  alia  on  "the  immutable  Laws  of  Nature" 
and  "the  Principles  of  the  English  Constitution." 

John  Locke  was  regarded  throughout  the  American  colonies 
as  a  high  authority.  His  views  permeate  the  Massachusetts  Con- 
stitution of  1780,  which  more  than  any  other  influenced  the  makers 
of  the  federal  Constitution,  and  the  Abbe  de  Mably  observed,  in 
1783,  with  regard  to  the  former  and  the  Constitutions  of  New 
York  and  Pennsylvania  as  well,  that  their  framers  adopted  his 
"true  and  wise  principles  as  to  the  natural  liberty  of  Man  and  the 
nature  of  government." 38  These  included  the  "social  com- 
pact" as  the  foundation  of  civil  authority,  and  freedom,  equality, 
and  independence  as  the  original  condition  of  those  who  entered 
into  it. 

Modern  philosophy  may  refuse  to  acknowledge  that  such  prin- 
ciples exist,  and  declare  that  history  and  biology  leave  them  without 
support.  Well  founded  or  ill  founded,  however,  they  exist  for  us, 
by  reason  of  their  recognition  in  our  constitutional  documents. 
Man,  in  some  future  state  of  society,  may  deny  any  right  of  private 
property,  but  for  Americans  it  will  continue  in  full  force  until  they 
alter  the  Constitution  of  the  United  States. 

Categorically  stated,  the  proposition  now  under  discussion  is 
this : — A  grant  by  the  Constitution  of  a  State  to  its  legislature 
of  all  the  legislative  power  of  the  State  conveys  only  such  power 
as  can  be  legitimately  exercised  in  the  form  of  legislation,  and  to 
learn  what  powers  can  be  thus  legitimately  exercised,  courts  in 
cases  coming  before  them  have  a  right  to  look  to  the  general  prin- 
ciples which  are  common  to  our  free  institutions  under  republican 
governments. 

Daniel  Webster,  arguendo,  made  this  point  very  clearly  in 
Wilkinson  v.  Leland.30  It  was  claimed  on  the  other  side  that  a 
statute  of  Rhode  Island,  on  which  they  relied,   (and  which  in  ef- 

870ct.   14,   1774.     Journals  of  Congress,  I,  27. 
^Oeuvres  completes,  XVI,  113. 
38  (1829)  2  Peters  627,  644,  6S7- 
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feet  took  property  of  A  and  gave  it  to  B)  was  valid  because  the 
legislature  of  that  State  was  unrestrained  by  any  State  Constitu- 
tion. 

"It  would  be  well,"  he  replied,  "to  consider  how  Rhode  Island 
can  be  a  member  of  this  union,  with  such  a  form  of  government  as 
is  asserted  to  exist  there.  By  the  constitution  of  the  United  States, 
every  state  must  be  a  republic,  every  state  must  have  a  judiciary, 
legislature  and  executive,  or  it  has  no  constitution.  It  is  said  that 
Rhode  Island  has  no  constitution ;  that  she  has  grown  up  without 
a  constitution.  If  her  government  has  no  form,  it  cannot  be  a 
republic,  and  has  no  right  to  come  into  the  union." 

Mr.  Justice  Story,  in  giving  the  opinion  of  the  court,  took  a 
view  substantially  similar. 

"The  fundamental  maxims  of  a  free  government,"  he  said, 
"seem  to  require  that  the  rights  of  personal  liberty  and  private 
property  should  be  held  sacred.  At  least  no  court  of  justice  in 
this  country  would  be  warranted  in  assuming,  that  the  power  to 
violate  and  disregard  them, — a  power  so  repugnant  to  the  com- 
mon principles  of  justice  and  civil  liberty, — lurked  under  any  gen- 
eral grant  of  legislative  authority,  or  ought  to  be  implied  from 
any  general  expressions  of  the  will  of  the  people.  The  people 
ought  not  to  be  presumed  to  part  with  rights  so  vital  to  their 
security  and  well-being,  without  very  strong  and  direct  expressions 
of  such  an  intention.  In  Tcrrct  v.  Taylor,  9  Cranch  43,  it  was 
held  by  this  Court,  that  a  grant  or  title  to  lands  once  made  by  the 
legislature  to  any  person  or  corporation  is  irrevocable,  and  cannot 
be  reassumed  by  any  subsequent  legislative  act ;  and  that  a  different 
doctrine  is  utterly  inconsistent  with  the  great  and  fundamental 
principle  of  a  republican  government,  and  with  the  right  of  the 
citizens  to  the  free  enjoyment  of  their  property  lawfully  acquired. 
We  know  of  no  case  in  which  a  legislative  act  to  transfer  the  prop- 
erty of  A  to  B  without  his  consent,  has  ever  been  held  a  constitu- 
tional exercise  of  legislative  power  in  any  state  in  the  union.  On 
the  contrary,  it  has  been  constantly  resisted  as  inconsistent  with 
just  principles,  by  every  judicial  tribunal  in  which  it  has  been  at- 
tempted to  be  enforced.  We  are  not  prepared  therefore  to  admit 
that  the  people  of  Rhode  Island  have  ever  delegated  to  their  legis- 
lature the  power  to  divest  the  vested  rights  of  property,  and  trans- 
fer them  without  the  assent  of  the  parties." 

In  AUyn's  Appeal,  the  opinion,  following  this  line  of  thought, 
contains  these  words : 

"Our  Constitution  (Article  3,  §  1 )  vests  the  legislative  power  of 
this  State  in  the  General  Assembly.  That  power  covers  the  whole 
field  of  legitimate  legislation,  except  so  far  as  limitations  are  to  be 
found  in  other  provisions  of  this  Constitution  or  in  that  of  the 
United    States.     The   latter   provides    (x\rticle   4,    §  4)    that   the 
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'United  States  shall  guarantee  to  every  State  in  this  Union  a 
Republican  Form  of  Government.'  Connecticut  is  therefore  im- 
pliedly bound  forever  to  maintain  such  a  form  of  government. 
She  put  her  legislative  power  in  the  hands  of  the  General  Assem- 
bly. She  put  only,  because  she  could  put  only,  such  power  of  that 
nature  as  was  consistent  with  a  republican  form  of  government."40 

The  opinion  has  been  advanced  that  the  enforcement  of  this 
constitutional  guaranty  belongs  only  to  the  legislative  department. 
But  its  language  is  that  "The  United  States  shall  guarantee  to 
every  State  in  this  Union  a  Republican  Form  of  Government." 

It  is  not  that  Congress  shall  guarantee  it.  The  United  States 
do.  In  Luther  v.  Borden41  the  Supreme  Court  of  the  United  States 
declared  that  it  rested  with  Congress  to  decide,  in  case  of  con- 
flict between  two  so-called  governments  of  a  State,  which  was  the 
established  one ;  and  further,  that  if  any  State  should  set  up  a  mili- 
tary rule  as  its  permanent  form  of  government,  it  would  be  the 
duty  of  Congress  to  overthrow  it.  The  only  question  to  be  deter- 
mined in  that  cause,  however,  was  whether,  Congress  having  au- 
thorized the  President,  in  case  of  an  insurrection  in  any  State,  to 
call  forth  the  militia  on  application  of  the  State  government,  and 
the  President,  on  application  of  the  Executive  of  one  of  two  so- 
called  governments  of  the  State  of  Rhode  Island,  having  recog- 
nized him  as  the  head  of  the  lawful  and  established  government, 
and  taken  measures  to  call  out  the  militia  to  support  his  authority, 
if  necessary,  this  recognition  did  not  settle  the  rightfulness  of  the 
government  conclusively,  so  far  as  the  courts  of  the  United  States 
were  concerned.  This  was  purely  a  political  question,  and  there- 
fore one  that  it  belonged  to  the  legislative  or  executive  depart- 
ments, or  both,  to  decide.  But  it  would  seem  that  the  different 
question,  whether  statutes  or  executive  orders  which  have  pro- 
ceeded from  the  confessedly  established  government  in  any  State 
were  legally  inconsistent  with  a  republican  form  of  government, 
must  be  one  of  judicial  cognizance. 

Texas  v.  White  must  be  considered  as  qualifying  to  some  ex- 
tent the  broad  statement  in  Luther  v.  Borden  that  the  enforcement 
of  this  particular  guaranty  belonged  to  Congress. 

Texas,  on  February  15th,  1867,  filed  an  original  bill  in  the 
Supreme  Court  of  the  United  States  against  certain  private  indi- 
viduals. They,  in  their  answer,  challenged  her  existence  as  a  State. 
In  June,  1865,  the  President  had  appointed  a  provisional  Governor 

"Allyn's  Appeal  (1909)  81  Conn.  534;  71  Atl.  794- 
"(1849)  7  How.  1,  42,  44. 
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for  the  State  of  Texas  and  directed  the  formation  by  her  people 
of  a  State  government,  through  a  Constitutional  Convention.  Such 
a  convention  was  soon  held,  the  previously  existing  Constitution 
amended,  and  elections  ordered  in  1866,  under  which  a  Governor 
was  elected.  Under  his  directions  the  suit  was  instituted.  On 
March  2,  1867,  an  Act  of  Congress  was  passed,  declaring  this  gov- 
ernment of  Texas  an  illegal  one  and  provisional  only,  to  be  con- 
tinued, if  at  all,  only  by  direction  of  the  military  power  of  the 
United  States.  A  military  Governor  was  thereupon  appointed,  who 
ratified  the  institution  of  the  suit. 

The  court  held  that,  whether  or  not  the  Act  of  March  2,  1867, 
was  in  all  respects  constitutional,  Texas  was  a  State  when  the  ac- 
tion was  brought,  and  remained  a  State  notwithstanding  that  stat- 
ute. The  State  of  Texas  had  been  indestructible.  The  power  to 
carry  into  effect  the  guaranty  clause  is  "primarily  a  legislative 
power,  and  resides  in  Congress,"  but  until  Congress  acted  the 
President  could  make  temporary  provision.42 

The  germ  of  this  clause  appears  in  the  Virginia  resolutions 
introduced  by  Randolph  at  the  outset  of  the  Federal  Convention.43 
One  of  these  is  "that  a  republican  government  and  the  territory 
of  each  State,  except  in  the  instance  of  a  voluntary  junction  of 
government  and  territory  ought  to  be  guaranteed  by  the  United 
States  to  each  State." 

The  Convention,  in  June,  remoulded  it  thus:  "that  a  republi- 
can Constitution,  and  its  existing  laws,  ought  to  be  guaranteed 
to  each  State  by  the  United  States,"  and  a  month  later  put  it  in 
this  form:  "that  a  republican  form  of  government  shall  be  guar- 
anteed to  each  State."  44  The  Committee  on  Style  gave  it  its  final 
shape. 

Madison,  in  discussing  this  provision  in  No.  XLIII  of  the 
Federalist,  makes  no  suggestion  that  Congress  is  the  only  depart- 
ment of  government  to  enforce  the  guaranty;  nor  does  Hamilton 
in  his  more  general  reference  to  the  same  subject  in  No.  XXI. 

On  principle,  it  would  seem  that  every  branch  of  the  federal 
government,  as  well  as  every  branch  of  the  State  government,  is 
equally  bound,  when  it  is  called  to  act  in  a  matter  turning  upon 
the  effect  of  this  provision,  to  accord  it  such  effect  as  may  be 
necessary  and  proper  to  achieve  its  purpose. 

"(1868)   7  Wall.  700,  729-73I- 
"Elliot's  Debates,  V,  128. 
"Ibid,  182,  190,  333. 
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In  the  most  recent  case  in  which  the  Supreme  Court  of  the 
United  States  has  had  occasion  to  comment  on  the  clause,  these 
words  were  used : 

"By  the  Constitution  a  republican  form  of  government  is  guar- 
anteed to  every  State  in  the  Union,  and  the  distinguishing  feature 
of  that  form  is  the  right  of  the  people  to  choose  their  own  officers 
for  governmental  administration,  and  pass  their  own  laws  in  virtue 
of  the  legislative  power  reposed  in  representative  bodies,  whose 
legitimate  acts  may  be  said  to  be  those  of  the  people  themselves ; 
but,  while  the  people  are  thus  the  source  of  political  power,  their 
governments,  National  and  State,  have  been  limited  by  written  con- 
stitutions, and  they  have  themselves  set  bounds  to  their  own  power, 
as  against  the  sudden  impulses  of  mere  majorities."46 

Here  is  to  be  marked  the  emphasis  placed  on  legitimate  acts 
of  legislative  power. 

In  Minor  v.  Happersett,  a  woman  brought  an  action  against  a 
registrar  of  voters  in  Missouri  for  refusing  to  put  her  name  on  the 
list.  She  claimed  that  as  a  citizen  of  the  United  States,  as  well  as 
of  Missouri,  her  right  to  vote  could  not  be  denied  on  the  ground 
of  sex.  The  Supreme  Court  of  the  United  States,  to  which  the 
cause  came  on  error,  said  that  while  it  was  true  that  the  United 
States  guaranteed  a  republican  form  of  government  to  Missouri, 
her  government  could  not  be  deemed  unrepublican  because  it  ex- 
cluded women  from  suffrage,  in  view  of  the  fact  that  when  the 
Constitution  was  adopted  every  State  excluded  them.48 

Here  it  is  seemingly  assumed  that,  had  the  court  been  satis- 
fied that  such  exclusion  was  inconsistent  with  a  republican  form  of 
government,  it  might  have  reversed  the  judgment  of  the  Missouri 
courts. 

Ex  parte  McCardle  is  another  case  in  point.  McCardle,  a  civil- 
ian, had  been  arrested  in  Mississippi,  in  1867,  for  trial  before  a 
Military  Commission,  under  the  Reconstruction  Acts  of  that  year. 
He  claimed  that  these  Acts  were  an  unconstitutional  attempt  to  set 
aside  constitutional  State  governments,  republican  in  form,  and 
replace  them  by  military  governments.  Such  action  would,  of 
course,  be  in  the  teeth  of  the  constitutional  guaranty  now  under 
consideration.  The  court  observed  that,  if  his  arrest  were  unlaw- 
ful, he  was  entitled  to  seek  judicial  interposition;47  and  thereupon 

"In  re  Duncan  (1891)   139  U.  S.  449,  461. 
"(1874)  21  Wall.  162,  175. 
47 (1867)  6  Wall.  318,  327. 
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Congress,  to  avoid  a  decision  of  that  question,  repealed  the  stat- 
ute under  which  his  appeal  had  been  taken.48 

The  men  who  framed  the  Constitution  of  the  United  States 
advisedly  used  general  terms,  without  denning  them.  One  of  these 
terms  was  "Republican  Form  of  Government."  History  had  as- 
signed a  meaning  to  those  words.  History,  as  it  proceeded  on  its 
course,  they  knew,  might  somewhat  enlarge  that  meaning,  or  might 
somewhat  restrict  it.  In  either  event,  so  far  as  History  followed 
the  essential  principles  of  social  order  in  a  republic,  it  would  make 
no  change  in  substance  as  to  the  form  which  that  order  must 
assume  in  an  American  State.  In  either  event  they  relied  on  the 
authority  they  had  reposed  in  the  different  departments  of  the 
national  government  to  see  to  it  that  nowhere  should  there  be  a 
departure  from  those  essential  principles.  They  looked  for  this 
to  the  President  in  his  proper  sphere  of  activity,  to  the  Congress 
in  its  proper  sphere  of  activity,  to  the  Judiciary  in  its  proper  sphere 
of  activity. 

The  maintenance  of  a  republican  form  of  government  in  every 
State  was  a  matter  of  vital  concern  both  to  every  other,  and  to 
the  United  States  as  a  whole.  Union  of  executive  and  legislative 
functions,  for  instance,  in  one  State,  if  allowed,  might  in  course 
of  time  be  adopted  in  another.  The  principle  of  the  Monroe  doc- 
trine applies.  The  area  of  freedom  must  be  preserved  in  its 
entirety. 

Simeon  E.  Baldwin. 
New  Haven,  Conn. 

48s.  c.  (1868)  7  Wall.  506. 
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Acting  upon  the  report  of  revisers,  the  legislature  of  New 
York,  in  special  session,  on  December  ioth,  1828,  enacted  as 
follows : 

§  13.  "Future  estates  are  either  vested  or  contingent.  They 
are  vested,  when  there  is  a  person  in  being,  who  would  have  an 
immediate  right  to  the  possession  of  the  lands,  upon  the  ceasing 
of  the  intermediate  or  precedent  estate.  They  are  contingent, 
whilst  the  person  to  whom,  or  the  event  upon  which  they  are 
limited  to  take  effect,  remains  uncertain."1 

§  29.  "When  a  remainder  on  an  estate  for  life,  or  for  years, 
shall  not  be  limited  on  a  contingency  defeating  or  avoiding  such 
precedent  estate,  it  shall  be  construed  as  intended  to  take  effect, 
only  on  the  death  of  the  first  taker,  or  the  expiration,  by  lapse  of 
time,  of  such  term  of  years."2 

Section  13,  branded  as  imperfect  by  Chief  Justice  Savage  in 
Coster  v.  Lorillard,3  has  ever  since  been  the  despair  of  bench  and 
bar.  Experts  have  doubted  its  purpose.4  Its  seeming  ambiguity 
has  greatly  lessened  respect  for  the  ability  and  industry  of  the 
revisers,  and  the  accuracy  of  other  parts  of  their  work.  No  care- 
ful analysis  of  its  language  appears  in  opinion  or  text  book.  No 
printed  opinion,  since  1869,  has  sought  to  prove  that  its  two 
definitions  are  consistent  with  each  other. 

Of  section  29,  no  judicial  construction  is  reported. 

The  writer  believes  that,  when  due  force  is  given  to  the 
italicized  words  in  section  29,  the  meaning  of  section  13  will  be 
clear,  and  it  will  take  its  rightful  place  as  an  important  part  of 
the  new  system  of  real  property  law.  The  important  question 
is :  What  did  these  sections  rightly  mean  at  the  time  they  were 
enacted,  when  the  old  law  was  thoroughly  understood,  and  reme- 
dies were  proposed  for  its  defects? 

Let  us  examine  the  cases  in  which  these  sections  were  involved. 
In  1831,  George  Lorillard  devised  real  estate  to  trustees  for  the 
lives  of  twelve  nephews  and  nieces,  the  survivors  and  survivor  of 
them  "with  remainder  over,  after  the  death  of  the  twelve  nephews 
and  nieces,  to  such  of  their  children  as   shall  then  be   living." 

'§  13,  I  R.  S.*  p.  723  (R.  P-  L.  §  30,  Cons.,  R.  P.  L.  §  40). 

2§  29,  I  R.  S*  p.  725  (R-  P.  L.  §  45,  Cons.,  R.  P.  L.  §  55). 

*(N.  Y.  1835)    14  Wend.  265,  302. 

4Fowler,  Real  Property  Law  of  the  State  of  New  York  (2  ed.),  226,  228. 
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Eight  of  the  trustees  filed  a  bill  in  chancery  "for  the  purpose  of 
settling  the  construction  of  the  will  and  codicil."  The  three  re- 
visers, U.  S.  Attorney-General  Butler,  John  (afterwards  Judge) 
Duer,  and  John  C.  Spencer  (son  of  Ex-Chief  Justice  Ambrose 
Spencer,  and  afterwards  Secretary  of  the  Treasury  and  of  War) 
were  counsel  in  the  case.  Material  questions  were :  Did  the  devise 
suspend  the  power  of  alienation  beyond  the  new  limit  fixed  by 
sections  14-16?  and  was  it  therefore  void?  Could  living  persons 
convey  an  absolute  fee  in  possession?  Could  the  trustees,  alone, 
or  with  the  twelve  beneficiaries  convey  the  trust  estate?  Could 
the  fifteen  living  children  of  the  twelve  convey  the  remainder?5 

Under  the  old  law  the  devise  would  have  been  valid ;  for  that 
allowed  suspension  of  the  power  for  the  lives  of  any  number  of 
designated  persons  living  at  the  creation  of  the  estate  ;6  and  at 
the  death  of  the  last  surviving  beneficiary,  would  make  known 
what  remaindermen  were  "then  living."  The  controlling  fact  was 
that  the  new  section  65  declared  that  a  sale  or  conveyance  by 
trustees  of  an  expressed  trust  "in  contravention  of  the  trust,  shall 
be  absolutely  void." 

Only  Reviser  Duer  discussed  the  right  or  power  of  the  fifteen 
to  convey  the  remainder.     He  argued  that  it  was  contingent. 

To  Chief  Justice  Savage,  learned  in  the  old  law  and  with  a  firm 
grasp  on  its  principles7  from  twelve  years'  experience  on  the 
bench,  the  revisers'  work  brought  darkness  where  light  had  been. 
In  reading  his  opinion  he  mentioned  "their  confident  belief"  that 
their  work  on  expectant  estates  would  "render  a  system  simple, 
uniform  and  intelligible,  which  was  various,  complicated  and 
abstruse ;"  said  that  "the  remainder  in  the  present  case"  would  not 
at  common  law  have  been  vested ;  "for,  by  the  devise,  a  present 
interest  does  not  pass  to  any  particular  determinate  person,  to 
whom  it  is  to  remain  invariably  fixed ;"  that  the  new  definition 
of  vested  remainders  differed  greatly  from  the  old ;  that  the  re- 
mainder under  discussion  would  come  under  both  the  new  defini- 
tion of  vested  and  that  of  contingent  remainders;  but  that  it  was 
contingent,  and  that  the  fifteen  "have  no  present  estate ;  they  have 
a  possibility.  If  they  survive  the  twelve  nephews  and  nieces,  they 
take  their  proportion ;  if  they  die,  no  interest  of  theirs  in  the  estate 
in  question  can  descend  to  their  heirs.     It  is  impossible,  then,  to 

5Coster  v.  Lorillard   (N.  Y.  1835)    14  Wend.  265,  302. 
"V  Edmonds,  N.  Y.  Statutes  at  Large,  306,  App. ;  Fowler,  Real  Property 
Law,  240. 

7See   Patterson  v.   Ellis    (N.  Y.   1833)    11   Wend.  259. 


VESTED  REMAINDERS  IN  NEW  YORK.         589 

convey  an  absolute  fee  in  possession.  *  *  *  By  the  devise  the 
estate  is  inalienable ;  because  the  statute  prohibits  trustees  from 
conveying  in  violation  of  their  trust;  and  there  are  no  persons  in 
being  who  can  convey  the  remainder."  The  reason  he  gave  for 
declaring  the  new  definitions  of  vested  and  contingent  remainders 
inconsistent,  was  that  the  last  part  of  the  definition  of  vested 
remainders  meant  "were  the  present  estate  now  to  cease."  Why 
he  so  construed  it,  he  did  not  say.  His  criticism  was  of  the  lan- 
guage used ;  but  he  gave  full  effect  to  the  clear  meaning  of  the 
definition  of  contingent  remainders. 

In  1836,  in  Hawley  v.  lames,8  Reviser  Spencer  argued  that 
a  similar9  remainder  was  contingent,  citing  only  Cruise's  Digest 
and  the  Lorillard  case ;  Judge  Nelson  held  the  remainder  vested, 
while  Judge  Cowen  and  Senator  Maison  thought  it  contingent. 
The  decree  did  not  decide  the  question ;  but  held  the  substituted 
and  ultimate  remainders  contingent. 

In  1869,  in  Moore  v.  Littel,10  the  Court  of  Appeals,  by  a  vote 
of  five  to  three,  held  the  remainder  vested  in  a  grant  to  John 
Jackson  "for  and  during  his  natural  life,  and  after  his  decease 
to  his  heirs  or  their  assigns  forever."  Judge  Woodruff  in  the 
prevailing  opinion  held  that  if  a  person  would  "have  an  immediate 
right  to  the  possession  of  certain  lands  if  the  precedent  estate 
of  another  therein  should  now  cease,  then  the  statute  says,  he  or 
she  has  a  vested  remainder."  He  thus  repeated  Judge  Savage's 
criticism  of  the  language  of  section  13;  but  made  the  definition 
of  vested  remainders  control.  This  statement  is  hereinafter  called 
the  "Woodruff  test." 

In  1872,  in  House  v.  Jackson,11  a  case  arising  under  the 
same  grant,  Judge  Peckham,  writing  for  the  court,  held  "as  ad- 
judged in  Moore  v.  Littel"  the  remainder  vested  subject  to  be 
divested. 

In  1899,  in  Hall  v.  LaFrance,12  the  remainder  was  at  A's 
death  "to  the  heir  or  heirs  of  her  body  her  surviving."  The  court. 
Judge  Parker  writing,  held  the  remainder  contingent  "because 
both  the  person  to  whom,  and  the  event  upon  which  the  remainder 
is  limited  to  take  effect,  are  uncertain." 

8(N.  Y.  )   16  Wend.  61,  137,  201,  239,  267,  281. 

""Similar"  because  par.  39,  p.  78  substituted  another  devisee  if  a 
first  remainderman  died  before  the  end  of  the  trust  estate,  creating  a 
condition  precedent  and  not  subsequent. 

104i  N.  Y.  66,  76. 

"50  N.  Y.  161,  165. 

"158  N.  Y.  570,  575- 
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In  1908,  perhaps  on  account  of  the  rule  "stare  decisis,"  and  the 
changes  made  by  the  Real  Property  Law  of  1896,  and  the  inser- 
tion therein  of  a  new  section  31,  (Cons.,  R.  P.  L.  §  41)  the  court,  in 
Stringer  v.  Young,13  held  a  remainder,  similar  so  far  as  the  defini- 
tion of  vested  remainders  is  concerned,  vested  subject  to  divest, 
though  the  trust  estate  for  the  daughter's  life  and  the  remainder 
were  separately  limited. 

In  weighing  the  criticism  of  Judge  Savage,  there  must  be  con- 
sidered the  ability  of  the  revisers  and  the  care  they  had  taken, 
the  long  discussions  in  the  legislature  over  this  chapter,  and  the 
part  taken  therein  by  Reviser  Butler  in  the  Assembly  and  Reviser 
Spencer  in  the  Senate.  Further,  the  proposed  chapter  was  sub- 
mitted in  printed  form  at  the  special  session  held  solely  for  the 
purpose  of  discussing  and  passing,  with  any  needed  changes, 
chapter  1  and  parts  III  and  IV.  On  some  of  the  sections  of  this 
article  the  two  houses  disagreed,  and  conference  committees  met 
and  reported.14  The  revisers  delayed  for  a  year  the  reporting  of 
chapter  1,  that  they  might  "mature  its  preparation";  Reviser  Duer 
"had  been  exclusively  employed  for  the  last  six  weeks  in  revising 
the  drafts  of  this  important  chapter  and  maturing  its  provi- 
sions."15 After  all  this  care,  section  13  was  enacted  by  the  legis- 
lature without  change. 

The  revisers'  notes  were  "inserted  to  explain  the  objects  and 
reasons  for  any  new  provisions,  and  to  indicate  the  authority  upon 
which  any  alteration  is  proposed."  Their  plan  provided  for  more 
copious  notes  to  the  proposed  chapter  1  than  to  part  I.  Long 
notes  referred  to  the  new  statute  about  "estates  tail,"16  to  section 
28  abolishing  the  Rule  in  Shelley's  Case,  and  to  A's  power  to 
destroy  contingent  remainders  ;17  but  there  is  no  revisers'  note  to 
section  13,  although  there  had  been  no  statutory  definitions  of 
vested  or  contingent  remainders  or  future  estates.  Humphrey's 
distinction  between  certain  contingent  remainders,  and  certain 
remainders  vested  subject  to  divest,  was  quoted  by  them.18  Ac- 
cording to  that  distinction  a  large  class  of  remainders,  including 

13iqi  N.  Y.  157. 

"See  Senate  and  Assembly  Journals,  Oct.  &  Nov.,  and  Albany  Argus, 
Nov.  1828. 

I5V  Edmonds,  N.  Y.  Statutes  at  Large,  247,  248. 

wIbid,  247,  302-304;  Fowler,  Real  Property  Law,  992,  994. 

"V  Edmonds,  N.  Y.  Statutes  at  Large,  310,  311-313;  Fowler,  Real 
Property  Law,   1000- 1004. 

"V  Edmonds,  N.  Y.  Statutes  at  Large,  315 ;  Fowler,  Real  Property 
Law,   1005. 
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the  one  in  Moore  v.  Littel,  would  be  contingent,  although  heirs 
apparent  were  living  at  the  creation  of  the  estate.  The  revisers 
evidently  thought  that  they  had  made  the  meaning  clear  without 
further  note ;  and  the  legislature  evidently  agreed  with  them. 

Until  April  19th,  1775,  New  York  was  a  colony  of  England; 
and  the  common  law  of  England  and  Colonial  Acts  in  force  here 
on  that  day,  with  later  resolutions  and  statutes  (unless  repealed, 
altered  or  repugnant  to  the  Constitution)  continued  to  be,  and  in 
1828  were  the  law  of  this  State,  but  subject  to  change  by  the  legis- 
lature.19 Blackstone's  Commentaries  (printed  1765-1769)  were  in 
1775  the  latest  and  best  statement  of  that  common  law.  The  re- 
visers had  studied  them  carefully,  and  adopted  his  "admirable 
system"  in  "the  general  distribution  of  the  subjects  of  the  whole 
revision,"  quoted  from  them  often,  and  rarely  found  them  inac- 
curate.20 

Blackstone  said :  "For  remainders  are  vested  or  contingent."21 
Section  13  states  that  "future  estates  are  either  vested  or  con- 
tingent." Inserting  either  clearly  shows  the  revisers'  intent  that 
every  future  estate  must  be  either  vested  or  contingent,  but  can- 
not at  once  be  both. 

Judge  Savage  showed  that  his  construction  of  the  definition 
of  vested  remainders  was  hopelessly  inconsistent  with  the  defini- 
tion of  contingent  remainders.  Judge  Woodruff's  test  is  in  effect 
the  same  as  Judge  Savage's  statement  of  the  literal  meaning  of 
the  definition  of  vested  remainders.  The  necessity  of  avoiding 
inconsistency  was  pointed  out  to  the  revisers  in  a  statute  declaring 
their  duties,22  and  a  construction  making  two  parts  of  a  statute 
inconsistent  with  each  other  is  to  be  avoided  if  any  harmonizing 
construction  be  possible.28  Let  us,  therefore,  examine  more  closely 
the  words  used  in  the  statute  to  see  whether  there  be  any  neces- 
sary  inconsistency. 

The  only  technical  term  in  section  13,  "is  limited  to  take  ef- 
fect," is  taken  verbatim  from  Blackstone's  definition  of  contingent 
remainders : 

"Contingent  or  executory  remainders  (whereby  no  present 
interest  passes)  are  where  the  estate  in  remainder  is  limited  to  take 

"State  Constitution  of  1821,  Art.  VIII,  §   13. 

""V  Edmonds,  N.  Y.  Statutes  at  Large,  246,  305,  308,  310. 

"Vol.  II  *  168. 

22Laws  of  1825,  ch.  324,  §  2. 

^People  ex  rel.  v.  Hyde  (1882)  89  N.  Y.  11,  18;  People  ex  rel.  v. 
McClave  (1885)  99  N.  Y.  83,  89;  Matter  of  N.  Y.  etc.  Bridge  (1878)  72 
N.  Y.  527,  530. 
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effect,  either  to  a  dubious  and  uncertain  person,  or  upon  a  dubious 
and  uncertain  event ;  so  that  the  particular  estate  may  chance  to 
be  determined  and  the  remainder  never  take  effect."24 

This  is  clearly  the  same  in  substance  as  the  new  definition  of 
contingent  remainders.  ''Limiting  an  estate"  means  fixing  its 
bounds  as  to  time,  and  designating  the  persons  or  classes  of  per- 
sons intended  to  possess  the  land  for  that  time.  No  statute  defines 
"estate,"  but  it  means  "the  interest"  which  a  person  or  class  of 
persons  has  in  the  land. 

To  understand  what  the  non-technical  words  in  section  13 
meant  to  those  who  were  not  expert  in  the  old  law,  we  turn  to 
the  1828  quarto  edition  of  Webster's  Dictionary,  and  find  as  fol- 
lows: "When,  adv.,  1.  at  the  time;  2.  at  what  time,  interrogatively; 
3.  at  which  time;  4.  after  the  time  that;  5.  at  what  time."  "Whilst" 
— "While"  "during  the  time  that;  as  long  as;  at  the  time  that" 
(clearly  an  adverb  of  time,  and  suggesting  a  possible  change  to 
"vested"  when  the  person  becomes  certain  and  the  "event"  certain 
to  happen  or  already  happened.  The  correlation  of  "when"  and 
"whilst"  removes  any  possible  doubt  of  "when"  referring  to  time. 
The  heading  to  section  13  "When  future  estates  are  vested,  when 
contingent"  also  proves  this.) 

"Would,"  says  the  1828  Webster,  "is  used  as  an  auxiliary  verb 
in  conditional  forms  of  speech  *  *  *  'You  would  go'  or  'He 
would  go'  denotes  simply  an  event  under  a  condition  or  supposi- 
tion *  *  *  The  condition  implied  in  'Would'  is  not  always 
expressed.  'By  pleasure  and  pain  I  would  be  understood  to  mean 
what  delights  or  molests  us ;  that  is,  if  it  should  be  asked  what 
I  mean  by  pleasure  and  pain,  I  would  thus  explain  what  I  wish  to 
have  understood.'  In  this  form  of  expression,  which  is  very  com- 
mon, there  seems  to  be  an  implied  allusion  to  an  inquiry  or  to  the 
supposition  of  something  not  expressed." 

The  revisers'  reports  were  before  the  legislature  in  printed 
form ;  and  chapter  1  was  discussed  for  several  days  in  each  House. 
Hence,  "The  punctuation  of  this  statute  is  of  material  aid  in  learn- 
ing the  intent  of  the  legislature."25  The  comma  between  "lands" 
and  "upon"  is  found  in  the  revisers'  original  report.  To  show 
the  functional  unity  of  "phrases  *  *  *  and  to  separate  them 
from  neighboring  elements  the  meaning  of  which  they  might 
otherwise  improperly  modify,  it  is  often  necessary  to  set  them  off 
by  punctuation."26  The  comma  is  here  used  to  separate  the  "upon" 

"II  Comm.  *  169. 

Tyrrell  v.  Mayor  (1839)   159  N.  Y.  239. 

MInter.  Library  of  Technology;  Text  Book  on  Grammar,  Punctuation, 
etc.,  §  20,  p.  6. 
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phrase  from  "possession,"  and  show  its  connection  with  "would 
have."  Of  the  twenty  meanings  given  by  the  1828  Webster  to 
"upon,"  "if"  is  not  one:  but  No.  14  is  "at  the  time  of:  on  the 
occasion  of."  The  "upon"  phrase  contains  no  word  suggesting 
the  "now"  meaning,  or  any  other  time  than  the  actual  ceasing  of 
the  prior  estate,  or  any  condition. 

The  rule  had  already  been  applied,  that  a  condition  stated  about 
an  event  certain  to  happen  sometime,  but  which  might  happen 
either  before  or  after  another  specified  event,  was  usually  referred 
to  the  earliest  reasonable  period.27  But  the  rule  "applies  only 
where  the  context  *  *  *  is  silent ;  indeed  the  tendency  is  to 
lay  hold  of  slight  circumstances  *  *  *  to  give  effect  to  the 
language  according  to  its  natural  import."28  Under  the  old  law, 
Judge  Savage  would  have  been  justified  in  applying  this  rule  to  the 
"upon"  clause,  changing  the  time  of  "the  ceasing"  from  the  in- 
tended and  actual  time,  "the  time  at  which,"  "on  occasion  of  which" 
to  "now,"  for  the  "would  have"  implied  a  "condition  or  supposi- 
tion;"29 and  from  1782  to  1830  every  precedent  estate  allowed  in 
this  State  before  a  remainder  was  one  that  must  cease  sometime, 
and  the  question  would  be  "when,"  and  the  earliest  reasonable  time 
would  be  "now."  The  only  fee  upon  which  a  remainder  could 
be  limited  under  the  common  law  was  an  "estate  tail,"  and  those 
estates  had  been  abolished  ;30  and  a  fee  was  the  only  kind  of  estate 
which  might  last  forever.  As  the  precedent  estate  in  1828  could 
not  be  a  fee,  it  must  cease,  and  the  only  condition  about  the  ceasing 
might  be  as  to  the  time,  and  the  earliest  reasonable  time  would  be 
"now,"  when  the  question  was  asked. 

The  old  law  had  allowed  executory  devises  (not  remainders)  in 
derogation  of  a  prior  fee ;  and  future  estates  were  intended  to  and 
do  include  such  devises.31  The  new  section  16  permits  a  contin- 
gent remainder  in  fee  on  a  prior  remainder  in  fee,  on  a  contin- 
gency named;  and  the  new  section  24  authorizes,  subject  to  the 
rules  prescribed  in  the  article  "a  fee  on  a  fee  upon  a  contingency, 
which  if  it  should  occur,  must  happen  within  the  period  prescribed 
in  this  article."     Under  the  new  law,  then,  the  prior  estate  might 

"A  late  example  is  found  in  Vanderzee  v.  Slingerland  (1886)  103 
N.  Y.  47,  53- 

^Matter  of  Denton  (1893)  137  N.  Y.  428;  Matter  of  Baer  (1895) 
147  N.  Y.  348,  354. 

""Supra,  p.  592. 

30Law  of  July  I2th,  1782. 

S1V  Edmonds,  N.  Y.  Statutes  at  Large,  304,  305 ;  Fowler,  Real  Property 
Law,  995,  996. 
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be  a  fee,  and  therefore  might  never  end,  and  in  such  a  case  the  re- 
mainderman would  have  the  right  to  possession  only  if  and  when 
the  fee  might  cease ;  and  after  such  prior  estates,  ceasing  would  be 
"conditional,"  and  the  condition,  of  which  "would  have"  would  ex- 
press the  conclusion,  would  be  "if  and  when  the  prior  estate  should 
cease."  In  stating  his  first  class  of  executory  devises,  Blackstone 
had  said  "a  future  estate  to  arise  upon  a  contingency  *  *  *  as 
if  one  devises  land  to  a  feme  sole  and  her  heirs  upon  her  day  of 
marriage."32  The  prior  estate  here  would  be  intermediate  and  not 
precedent,  and  as  she  might  never  marry,  "upon  her  day  of  mar- 
riage" would  mean  "if"  and  "when"  she  marries.  The  result  is 
that  the  prior  estate,  whether  intermediate  or  precedent,  might  be 
one  which  would  never  cease ;  and  after  such  prior  estate  the  con- 
dition or  supposition  would  be  found  in  the  "upon"  phrase.  My 
test  question  would  be,  if  the  prior  estate  is  a  fee,  "is  there  a  per- 
son in  being  who  would  have  the  right,  if  and  when  (or,  when,  if 
ever)  the  prior  estate  ceases ;"  and  if  the  prior  estate  is  not  a  fee, 
and  therefore  must  cease,  "is  there  a  person  in  being  who  will  have 
the  right  when  the  prior  estate  ceases?"  These  questions  I  shall 
hereafter  refer  to  as  my  first  test,  to  contrast  with  the  Woodruff 
test  above  mentioned. 

To  determine  the  comparative  merits  of  these  two  tests,  let  us, 
without  needless  words,  apply  both  to  some  of  the  leading  cases 
where  the  ceasing  of  the  prior  estate  determines  or  makes  known 
who,  if  anyone,  would  be  entitled  to  take  in  remainder.  And,  first, 
to  the  Archer  Case,33  decided  about  1597,  inserted  by  Professor 
Gray  in  his  Cases  on  the  Law  of  Real  Property,  referred  to  by  Lord 
Hardwicke34  as  one  of  the  two  great  cases  from  which  the  practice 
of  creating  trusts  to  protect  contingent  remainders  arose,  and  never 
overruled  or  even  distinguished  on  this  question.35  The  devise  was 
to  Robert  for  life,  and  afterwards  to  the  next  heir  male  and  to  the 
heirs  male  of  the  body  of  such  next  heir  male.  At  the  testator's 
death  Robert  had  one  son,  John,  who  survived  Robert.  Robert 
after  the  testator's  death  enfeoffed  Kent  with  warranty  or  in  fee, 
upon  whom  John  entered,  and  Kent  re-entered.  After  Robert's 
death  John  and  Kent  each  claimed  the  fee.  The  court  held  (1) 
that  Robert  had  only  a  life  estate;  (2)  that  the  remainder  to 
Robert's  right  heir  was  good  because  it  is  sufficient  that  the  re- 

32II  Comm.  *  173. 

33I  Coke's  Reports,  66  a. 

'"Garth  v.  Cotton   (1753)   3  Atk.  751,  753. 

"See  the   1907  three-volume   edition  ni   English   Overruled   Cases. 
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mainder  "vests  eo  instanti  that  the  particular  estate  determines"; 
and  (3) — which  was  the  principal  point  in  the  case — it  was  agreed 
per  totam  curiam, 

"that  by  the  feoffment  of  the  tenant  for  life  the  remainder  was  de- 
stroyed ;  for  every  contingent  remainder  ought  to  vest,  either  dur- 
ing the  particular  estate  or  at  least  eo  instanti  that  it  determine  ;  for 
if  the  particular  estate  be  ended,  or  determined  in  fact  or  in  law, 
before  the  contingency  falls,  the  remainder  is  void.  And  in  this 
case,  inasmuch  as  by  the  feoffment  of  Robert,  his  estate  for  life 
was  determined  by  a  condition  in  law  annexed  to  it,  and  cannot  be 
revived  afterwards  by  any  possibility;  for  this  reason  the  contin- 
gent remainder  is  destroyed."36 

Woodruff  test,  asked  at  the  testator's  death,  "Would  John  have 
the  right,  if  Robert's  estate  should  now  cease?"  Answer  "Yes." 
Result,  vested. 

My  first  test,  Robert's  death  being  certain,  "Will  John  have  the 
right,  when  Robert  dies?"  Answer  "He  may,  or  he  may  not.  If 
he  survive  Robert,  he  will ;  he  may  survive  Robert,  or  he  may  not." 
Result,  contingent. 

In  Moore  v.  Littel,31  Woodruff  test,  "Would  Parmenus  have  the 
right  to  a  share,  if  John  should  now  die?"  Answer  "Yes."  Re- 
sult, vested. 

My  first  test,  "Will  Parmenus  have  the  right  to  a  share  when 
John  dies?"  Answer  "If  he  survive  John,  he  will;  otherwise,  not. 
He  may  or  he  may  not  survive  John."     Result,  contingent. 

In  Stringer  v.  Young,38  Woodruff  test,  "Would  G,  C  and  H 
have  the  right,  if  the  daughter  now  die?"  Answer  "Yes."  Result, 
vested. 

My  first  test,  "Will  G,  C  and  H  have  the  right  when  the  daugh- 
ter dies?"  Answer  "Not  if  she  leave  lawful  issue;  she  may  or 
she  may  not ;  if  she  do  not,  they  will  have  the  right."  Result,  con- 
tingent. 

In  each  of  the  above  cases  the  result  of  my  first  test  is,  and  that 
of  the  Woodruff  test  is  not  consistent  with  the  plain  meaning  of 
the  definition  of  contingent  remainders;  for  in  the  Archer  case 
John  was  not  certain  to  be  Robert's  next  heir  male :  In  the  Moore 
case  Parmenus  might  or  might  not  be  an  heir  of  John :  and  in  the 
Stringer  case  G,  C  and  H  were  certain  persons,  but  the  event  of  the 


MThe  statement  in  the  opinion  that  "the  contingent  remainder  might 
'vest"  during  the  particular  estate"  shows  that  "vest"  there  meant  "vest  in 
interest"  and  not  "in  possession."     See  supra,  p.  592. 

37 (i860)  41  N.  Y.  66. 

38  (1908)    191    N.  Y.   157. 
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daughter's  dying  without  lawful  issue  surviving  her  was  uncer- 
tain. 

Blackstone  gives  as  an  example  of  a  remainder  contingent  as  to 
event, 

"where  land  is  given  to  A  for  life,  and  in  case  B  survive  him,  then 
with  remainder  to  B  in  fee ;  here  B  is  a  certain  person,  but  the  re- 
mainder to  him  is  a  contingent  remainder,  depending  upon  a  dub- 
ious event,  the  uncertainty  of  his  surviving  A.  During  the  joint 
lives  of  A  and  B  it  is  contingent,  and  if  B  die  first,  it  can  never  vest 
in  his  heirs  but  is  forever  gone ;  but  if  A  die  first,  the  remainder  to 
B  becomes  vested."39 

Applying  to  Blackstone's  example  the  Woodruff  test,  "Would 
B  have  the  right,  if  A  now  die?"  the  answer  would  be  "Yes"; 
result,  vested.  To  my  first  test,  "Will  B  have  the  right,  when  A 
dies?"  the  answer  would  be  "If  B  is  then  living,  he  will;  otherwise, 
not.    He  may  or  may  not  be  then  living ;"  result,  contingent. 

In  Hall  v.  Elmira,4,0  the  Woodruff  test  at  the  delivery  of  the 
grant,  Mrs.  Hall  then  having  a  living  son,  would  be  "Would  the 
son  have  the  right  if  Mrs.  Hall  should  now  die?"  Answer  "Yes." 
Result,  vested. 

My  first  test,  "Will  the  son  have  a  right  to  the  whole  or  a  share, 
when  Mrs.  Hall  dies?"  Answer  "He  will,  if  he  survive  her;  other- 
wise, not ;  he  may  or  he  may  not  survive  her."     Result,  contingent. 

So  far  my  first  test  seems  consistent  with  the  old  law,  with  the 
definition  of  contingent  remainders  and  with  common  sense ;  but  it 
has  its  failings.  For  example,  devise  to  A  for  life ;  then  to  B  for 
life ;  then  to  C  in  fee. 

Woodruff  test,  "Would  B  have  the  right,  if  A  now  die?"  An- 
swer "Yes."     Result,  vested. 

My  first  test,  "Will  B  have  the  right,  when  A  dies?"  Answer 
"He  will,  if  he  survive  A ;  otherwise,  not ;  he  may  or  may  not  sur- 
vive A."  Result,  contingent.  It  is  absurd  to  suppose  that  the  tes- 
tator intended  B  to  take  possession  after  B's  death ;  and,  of  course, 
neither  heir  nor  devisee  could  take  under  B  an  estate  which  was 
only  for  B's  life.  According  to  the  strict  letter  of  my  first  test,  the 
result  is  not,  while  that  under  the  Woodruff  test  is,  in  this  case, 
consistent  both  with  the  old  law  and  with  the  definition  of  con- 
tingent remainders. 

But  take  the  example  suggested  by  section   16:41  devise  to  A 

3°I  Comm.  *  169.     See  supra,  p.  592. 

"(1899)    158  N.  Y.  570. 

"The  last  clause  of  §  32,  R.  P.  L.,  Cons.,  R.  P.  L.  §  42. 
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for  life ;  then  to  B  for  life ;  then  remainder  to  C  in  fee,  but  if  C  die 
under  twenty-one,  then  to  D  in  fee.  Under  section  n,  the  re- 
mainder to  C  is  probably  a  precedent  estate  to  D's  remainder.  The 
fact  that  section  16  allows  a  contingent  remainder  in  fee  after  the 
two  lives  and  the  remainder  to  C  does  not  prove  that  the  second 
remainder  to  a  designated  person  in  fee  must  always  be  contin- 
gent. It  must  be  remembered  that  sections  15  and  16  were  enacted 
with  reference  to  the  suspension  of  the  power;  and  if  the  second 
remainder  in  fee  is  vested,  the  power  under  the  former  definition 
would  not  be  suspended,  as  D  could  convey  his  interest,  and  C  and 
D  would  own  and  could  convey  the  whole  remainder.  Where, 
however,  the  defeasible  fee  takes  effect  at  the  testator's  death,  or 
after  only  one  life,  the  second  remainder  in  fee  would  not  violate 
the  two-lives  limit.  But  the  last  sentence  in  section  24  clearly  im- 
plies that  the  second  remainder  in  fee  under  that  section  is  con- 
tingent. 

Woodruff  test  (under  section  16),  "Would  D  have  the  right,  if 
C  now  die?"     Answer  "Yes."     Result,  vested. 

My  first  test,  "Would  D  have  the  right,  if  and  when  C's  estate 
should  cease?"  Answer  "Not  unless  it  cease  by  C's  dying  under 
twenty-one ;  C  may  or  may  not  die  under  twenty-one."  So  far  as 
appears  from  the  will,  C's  estate  may  cease  otherwise  than  by  his 
dying  under  twenty-one ;  and  if  the  answer  be  given  solely  accord- 
ing to  the  plan  the  testator  has  made,  and  before  the  law  is  in- 
voked to  decide  whether  C's  estate  can  cease  otherwise  than  by  his 
death  under  twenty-one,  the  result  would  be :  contingent.  But  the 
law  would  say  that  the  remainder  to  C  could  cease  only  by  C's 
death  under  twenty-one ;  for  if  he  reached  twenty-one,  the  only  con- 
dition on  which  D  would  have  the  right  would  be  gone,  and  C's 
estate  would  last  forever ;  for  even  if  C  were  outlawed  for  treason, 
the  forfeiture  would  be  only  for  his  life,  and  at  his  death  his  estate 
would  return  to  his  heirs,  devisees  or  assigns ;  and  the  State's  title 
by  escheat  results  from  the  State's  being  heir  of  an  intestate  dying 
without  heir  by  blood  (or,  lately,  by  adoption). 

The  answer  to  my  first  test  question  is  very  doubtful,  if  "would 
have"  refers  to  the  simple  fact  of  the  right  of  possession,  i.  e.  to 
what  "would  happen,  if" ;  and  depends  on  whether  the  answer  is 
to  be  made  from  the  provisions  of  the  will,  and  the  testator's 
scheme  as  applied  to  the  facts  existing  at  his  death,  or  from  the 
results  of  applying  the  law  thereto  before  stating  the  result. 

My  first  test  is,  then,  consistent  with  the  definition  of  contingent 
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remainders  until  we  reach  the  last  two  cases,  but  then  fails,  and  is 
consistent  in  its  application  to  the  last  case,  only  if  the  test  be  an- 
swered before  the  law  is  applied.  The  fact  that  it  gives  the  right 
result  more  frequently  than  the  Woodruff  test  does  not  justify  us 
in  supposing  it  the  true  test.  We  search  the  definition  of  contin- 
gent remainders  and  the  other  sections  of  the  chapter  for  reasons 
why  we  should  let  the  provisions  of  the  will,  and  the  estates  re- 
maining possible  at  the  testator's  death,  control.  In  the  definition 
of  contingent  remainders,  we  find  that  future  estates  are  "contin- 
gent, whilst  the  person  to  whom,  or  the  event  upon  which  they  are 
limited  to  take  effect,  remains  uncertain ;"  and  not,  while  the  event 
upon  which  they  shall  take  effect  in  possession  remains  uncertain, 
or  while  it  is  uncertain  whether  they  shall  ever  take  effect.  It  is 
the  language  of  the  limitation,  construed  by  the  court  with  refer- 
ence to  the  whole  will,  to  discover  the  testator's  intent,  which  de- 
termines upon  what  event  the  future  estate  is  limited  to  take  effect, 
and  whether  that  event  is  certain  to  happen.  In  devise  to  A  for 
life ;  then  to  B  for  life ;  then  to  C  in  fee,  the  only  event  stated  in 
the  limitation  is  A's  death ;  and  as  that  is  certain  to  happen,  and  B 
is  a  certain  person,  B's  life  estate  is  not  contingent  under  the  defini- 
tion of  contingent  remainders.  Under  section  17,  in  devise  to  A 
for  life;  then  to'B  for  life;  then  to  C  for  life;  then  to  D  in  fee,  C's 
life  estate  is  the  one  which  is  void,  though  in  fact  he  might  die  the 
day  after  the  testator,  and  before  A  or  B.  Under  section  19,  if  a 
fee  be  limited  after  an  estate  to  A  for  the  lives  of  B.  C  and  D,  the 
lives  of  B  and  C  control.  Thus  we  find  that  the  plan  of  estates 
created  controls,  and  not  what  may  happen  after  the  testator's 
death. 

Accordingly,  I  thus  frame  my  second  test  question :  "According 
to  the  plan,  or  if  the  plan  should  be  carried  out,  or  events  occur  as 
planned  or  expected  by  the  testator,  would  B  have  the  right  at  A's 
death?"     Applied  to  the  following  plan:42 

To  A  for  life :  To  B  for  life :  To  C  in  fee,  the  answer  is  "Yes." 
Result,  vested.  Applied  to  another  of  the  above  cases,  the  plan 
would  be: 

To  A  for  life :  To  B  in  fee,  if  he  survive  A.  My  second  test 
"according  to  the  plan,  would  B  have  the  right  at  A's  death?" 
would  be  answered  "He  might  or  he  might  not ;  according  to  the 
plan,  he  would  if  he  survived  A ;  otherwise,  not ;  he  may  or  he  may 

"See  supra,  p.   596. 
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not  survive  A."     Result,  contingent,  as  stated  by  Blackstone  ;43 
while  the  Woodruff  test  would  make  it  vested. 

If  we  now  turn  to  Chief  Justice  Willes' opinion  in  Parkhurst .v. 
Smith,'1*  we  find  the  judges  of  the  House  of  Lords  agreeing  in  the 
following  statement: 

"And  we  think  there  are  but  two  sorts  of  contingent  remainders 
which  do  not  vest.  ( i )  Where  the  person  to  whom  the  remainder 
is  limited  is  not  in  esse  at  the  time  of  the  limitation;  (2)  Where 
the  commencement  of  the  remainder  depends  upon  some  matter  col- 
lateral to  the  determination  of  the  particular  estate." 

Referring  to  the  two  plans  above,  we  find  that  the  commence- 
ment of  the  remainder  does  in  the  first,  and  does  not,  in  the  second, 
depend  upon  B's  surviving  A,  a  matter  collateral  to  A's  death,  for 
it  neither  hastens  nor  delays  it. 

Since  the  Willes'  test  was  the  last  authoritative  statement  of 
the  highest  English  Court  upon  the  subject,  before  April  19th,  1775, 
it  was  part  of  the  common  law  of  England  in  force  on  that  day ; 
and  since  the  result  of  its  application,  and  of  the  application  of 
Blackstone's  definition  of  contingent  remainders  is  thus  far 
the  same  as  the  result  of  the  application  of  my  second  test,  there 
would  seem  to  be  no  need  of  a  revisers'  note  to  section  13 :  the 
change  made  by  section  13  was  in  the  form,  and  not  in  the  effect  of 
the  new  definition. 

(To  be  concluded.) 


S.  C.  Huntington. 


Pulaski,  N.  Y. 


3See  supra,  p.  596. 
'(1741)   Willes  327. 


ABSOLUTE  IMMUNITY  IN  DEFAMATION  : 
JUDICIAL  PROCEEDINGS. 

Some  restrictions  upon  the  application  of  the  doctrine  of  abso- 
lute  immunity  have  been  advanced.     It   has   been   asserted  that 
the  purpose  with  which  a  publication  in  the  course  of  a  judicial 
proceeding  is  made,  may  be,  under  certain  circumstances,  a  mate- 
rial consideration.    In  other  words,  it  is  said  that  a  protected  pub- 
lication must  be  made  not  only  in  the  course,  but  for  the  purpose, 
of  a  judicial  proceeding.     It  is  the  universal  rule  that  when  the 
circumstances  are  such  as  to  raise  doubts  whether  a  publication 
was  made  in  the  course  of  a  judicial  proceeding,  this  issue  of 
fact  must  be  submitted  to  the  jury.1    A  complaint  may,  however, 
be  made  in  the  course  of  a  judicial  proceeding,  and  yet  the  cir- 
cumstances may  indicate  that  it  was  made,  not  with  the  purpose 
of  pursuing  a  judicial  remedy  in  the  regular  course,  but  as  a  pre- 
tence to  promulgate   slander,   or  to   serve   some  other  unlawful 
purpose.     It  has  been  asserted  that  no  privilege  extends  to  such 
a  misuse  of  the  forms  of  law ;  otherwise,  in  view  of  the  restricted 
scope  of  the  action  for  malicious  prosecution,  such  a  wrong  would 
be  without  a  remedy.2     But  this  qualification  of  the  general  rule 

^ee  particularly  Wright  v.  Lothrop  (1889)  149  Mass.  385;  Allen  v. 
Crofoot  (N.  Y.  1829)  2  Wend.  515;  McGraw  v.  Hamilton  (1898)  184  Pa. 
St.   108;  Trotman  v.  Dunn   (1815)   4  Camp.  211. 

2Briggs  v.    Byrd    (N.   C.    185 1)    12   Ired.   277    (where  the   words   were 
spoken  to  a  justice  in  applying  for  a  warrant,  which  was  refused  at  the 
time  under  a  promise  to  attend  to  it  later,  but  no  further  application  was 
made).     It   was  held  that  the  jury  had  been  correctly   instructed  that   if 
they  believed  the  application  to  the  magistrate  was  bona  fide  for  the  pur- 
pose of  obtaining  a  warrant,  and  for  no  other  purpose,  the  defendant  was 
not  answerable  for  the  words  spoken.     The  broad  language  used  by  Ruffin, 
C.  J.,  who  delivered  the  opinion  of  the  court,  would,  however,  obliterate 
the    fundamental    distinction    between    absolute    and    conditional    immunity. 
This  case  was  cited  in  Shelfer  v.  Gooding  (1855)  47  N.  C.  175,  and  Nissen 
v.  Cramer   (1889)    104  N.  C.  574.     In  the  former.  Battle,  J.,  distinguishing 
the  case  from  the  one  at  bar,  says,  "It  is  manifest  then,  that  if  his  appli- 
cation for  the  warrant  was  not  an  honest  one  with  a  view  to  a  criminal 
prosecution,  his  words  could  not  be  protected  as  having  been  made  in  the 
course  of  a  judicial  proceeding.     In  this  view  the  language  of  the  Chief 
Justice  may  be  justified  without  in  any  degree  impugning  our  principle." 
Hill   v.    Miles    (1837)    9   N.   H.  9    (where  a   warrant   for   theft  had  been 
secured  but  was  not   served)  :   "There   is   evidence  in  this  case,   however, 
tending   to    show   that   the   defendant   made   a   complaint    and   procured    a 
warrant,   not   for   the   legitimate   purpose   of   having   the   plaintiff   arrested 
and  examined,  as  he  might  well  have  done  had  there  been  probable  cause 
to  believe  him  guilty  of  larceny,  but  with  a  view  to  aid  himself  in  the 
civil  suit  which  he  commenced  at  the  same  time,  and  with  the  intention  of 
enforcing  payment    for   the  oxen.     *     *     *     If   such   was   his  purpose   it 
was    wholly    unwarranted    and    illegal ;    and    in    such    case    the    defendant 
cannot  protect   himself  by   alleging  that   he   made  the   charge   in   the   due 
course  of  legal  proceedings.     We  are  of  opinion  that  if  a  party  institutes 
legal  process  without  intending  to  pursue  it  in  the  regular  course,  but  as 
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excluding  all  inquiry  into,  good  faith  in  relation  to  publications 
made  in  the  course  of  judicial  proceedings  has  been  declared  to 
be  unsound.     If  pleadings  were  shown  to  be  false  and  malicious 

a  pretence  to  promulgate  slander,  or  serve  any  other  improper  purpose,  no 
privilege  extends  to  such  a  misuse  of  the  forms  of  law,  and  he  may  be 
prosecuted  for  any  libelous  matter  which  he  thus  publishes."  Bunton  y. 
Warley  (Ky.  1815)  4  Bibb  38  (words  spoken  in  part  before  a  justice  in 
applying  for  a  warrant)  :  "A  mere  pretence,  under  the  cloak  of  a  prose- 
cution, to  obtain  the  greater  latitude  for  defamation  free  from  responsibility 
must  be  guarded  against."  In  Gray  v.  Pentland  (Pa.  1815)  2  S.  &  R.  23 
(where  the  publication  was  not  in  the  course  of  a  judicial  proceeding) 
Tilghman,  C.  J.,  said:  "Yet  Serjeant  Hawkins  is  of  opinion,  that  if  one 
should  institute  a  judicial  proceeding  out  of  pure  malice,  and  with  intent, 
not  to  carry  it  through,  but  to  expose  the  character  of  his  neighbor  under 
show  of  law,  it  would  be  indictable  as  a  libel.  1  Hawk.,  bk.  1,  ch.  73, 
sec.  8.  This  opinion  is  founded  on  strong  reason,  because  the  perverting 
of  process  from  its  true  use  to  the  gratification  of  malice  is  a  fraud  in 
law."  The  query  was  raised  in  Newfield  v.  Copperman  (N.  Y.  1873)  15 
Abb.  Pr.,  n.  s.  360,  whether  an  action  would  lie  if  a  defendant  expressly 
manufactured  the  occasion  on  which  he  bore  false  witness.  Liske  v. 
Stevenson  (1894)  58  Mo.  App.  220,  was  a  plain  case  of  publication  to  a 
person  who  was  a  justice  of  the  peace,  but  not  for  the  purpose  of  pursuing 
a  legal  remedy.  See  also  Marshall  v.  Gunter  (S.  C.  1853)  6  Rich.  419; 
Pierce  v.  Oard  (1888)  23  Neb.  828,  and  the  dissenting  opinion  in  Crockett 
v.  McLanahan   (1902)    109  Tenn.  517. 

The  matter  has  also  arisen  upon  pleadings.  Forbes  v.  Johnson  (Ky. 
1850)  11  B.  Mon.  48  (where  the  complaint  embodied  only  extracts  from 
the  defamatory  pleadings)  :  "The  principle  is  well  settled,  and  is  indeed 
essential  to  the  ends  of  justice,  which  demand  that  there  should  be  a  free 
resort  to  judicial  tribunals  and  to  the  remedies  furnished  by  the  law,  that 
words  spoken  or  written  in  the  course  of  justice,  and  pertinent  to  a 
legal  proceeding  within  the  jurisdiction  of  the  tribunal  to  which  they  are 
addressed  and  to  the  remedy  sought  in  that  tribunal ,  are  not  actionable 
though  they  be  false,  unless  the  proceedings  were  resorted  to  merely  for  the 
purpose  of  conveying  the  scandal  and  as  a  cover  for  the  malice  of  the 
party,  and  not  in  good  faith  for  the  assertion  of  a  right  or  the  redress 
of  a  wrong.  *  *  *  The  paper  charged  to  be  a  libel  seems,  so  far  as  it 
is  shown  in  the  declaration,  to  be  properly  and  aptly  framed  for  obtaining 
relief,  *  *  *  if  it  be  taken  as  a  bill  in  chancery  filed  for  the  purpose. 
*  *  *  We  think  it  is  not  actionable  as  a  libel,  without  such  additional 
averments  as  would  show  it  was  resorted  to  merely  as  the  vehicle  of  slander 
and  malice  and  not  in  good  faith  as  a  remedy  in  a  court  of  justice.  And 
as  it  purports  to  be  a  bill  in  chancery  laying  a  proper  ground  for  relief 
in  a  court  of  equity,  we  are  of  opinion  that  although  the  declaration  pro- 
fessing to  state  only  a  part  of  its  contents,  does  not  state  any  prayer,  yet 
as  there  is  no  averment  that  it  was  not  filed  as  a  bill  in  chancery,  or  that 
it  was  otherwise  published  than  as  a  bill  in  chancery,  it  is  to  be  taken 
prima  facie  to  be  what  it  purports  to  be,  and  is  therefore  not  properly  the 
ground  of  an  action  though  its  allegations  be  untrue,  unless  it  were  shown 
in  the  declaration  that  it  was  filed  in  bad  faith,  and  merely  for  the  purpose 
of  slander."  Dada  v.  Piper  (N.  Y.  1886)  41  Hun  254  (where  the  libelous 
publication  appeared  in  a  complaint  which  was  dismissed  for  failure  to 
state  a  cause  of  action ;  the  plaintiff  in  the  libel  action  introduced  the 
complaint  in  evidence  and  rested)  :  "Until  it  is  shown  that  the  defendant 
acted  with  express  malice  and  was  using  the  judicial  forms  in  bad  faith 
for  the  purpose  of  assailing  plaintiff's  character,  the  presumption  must  be 
extended  to  the  defendant  that  the  complaint  was  a  privileged  communica- 
tion. *  *  *  The  plaintiff  should  have  gone  further  than  proving  a  com- 
plaint in  a  judicial  proceeding,  because  that  in  the  present  case  was 
privileged.  He  should  have  shown,  in  addition,  that  the  defendant  knew 
that  what  he  alleged  was  false ;  that  he  was  actuated  by  malice,  or  that  he 
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it  might  well  be  concluded  by  a  jury  that  they  were  employed  as 
a  cover  for  defamation.  The  proof  that  would  establish  the  facts 
of  malice  and  falsity  would  also  establish  the  other  fact  of  a 
ficticious  suit ;  and  thus  the  distinction  between  absolute  and  con- 
ditional immunity  would  be  lost.8 

It  is  commonly  stated  in  this  country  that  the  court  or  tribunal 
must  have  jurisdiction  of  the  proceeding.4    But  there  is  no  modern 

made  use  of  legal  proceedings  in  bad  faith  as  a  cloak  to  his  libelous 
statements."  Suydam  v.  Moffat  (N.  Y.  1848)  1  Sandf.  459;  Shadden  v. 
McElwee  (1887)  86  Tenn.  146,  and  Marsh  v.  Ellsworth  (1872)  50  N.  Y. 
309,  which  are  occasionally  cited  in  this  connection,  seem  to  have  no  direct 
bearing  upon  it. 

3Runge  v.  Franklin  (1889)  72  Tex.  585.  In  this  case  the  publication 
complained  of  was  a  petition  for  an  injunction  and  a  receiver.  It  was 
alleged  that  the  publicity  following  the  institution  of  the  proceeding  having 
served  its  purpose,  the  pretended  suit  was  dismissed  before  the  demurrer 
which  had  been  interposed  had  been  acted  upon.  In  Johnson  v.  Brown 
(1878)  13  W.  Va.  71,  although  this  question  was  not  involved,  the  court 
refers  to  some  of  the  foregoing  cases  and  adds  that  "It  may  be  questioned 
v/hether  the  law,  as  thus  stated,  is  not  a  dangerous  innovation  upon  the 
principle  that  libelous  statements  contained  in  pleadings  are  absolutely 
privileged."  In  Link  v.  Moore  (N.  Y.  1895)  84  Hun  118,  the  doctrine 
advanced  in  Dada  v.  Piper  (N.  Y.  1886)  41  Hun  254,  supra,  is  expressly 
denied.  "The  judge  delivering  the  opinion  of  the  General  Term  assumed 
that  the  action  could  have  been  maintained  had  the  plaintiff  shown  the 
falsity  of  the  charges  contained  in  the  complaint  alleged  to  be  libelous, 
and  that  said  charges  were  malicious  and  in  bad  faith  on  the  part  of  the 
pleader.  But  this  assumption  was  obiter  and  cannot  be  deemed  an  au- 
thority." In  Holmes  v.  Johnson  (1852)  44  N.  C.  44,  an  action  for  malicious 
prosecution  was  sustained  where  a  warrant  for  larceny  had  been  issued 
but  not  served.  "If  he  be  not  allowed  to  avail  himself  of  this  action,  he  is 
entirely  without  remedy.  He  cannot  sue  for  the  slanderous  words  merely, 
because  they  were  spoken  in  the  course  of  a  judicial  proceeding.  His 
reputation,  it  must  be  admitted,  must  be  as  much  injured  where  the  war- 
rant was  only  sued  out  from  a  justice,  and  not  put  into  the  hands  of  an 
officer,  as  if  it  had  been  prosecuted  to  the  utmost  extent.  Nay  more,  for 
in  the  latter  case  the  latter  might  have  vindicated  his  character  by 
proving  his  innocence."  See  also  the  recent  case  of  Halberstadt  v.  N.  Y. 
Life  Ins.  Co.  (1909)   194  N.  Y.  1. 

4Hoar  v.  Wood  (Mass.  1841)  3  Mete.  193;  Morrow  v.  Wheeler  & 
Wilson  Mfg.  Co.  (1896)  165  Mass.  349;  Laing  v.  Mitten  (1904)  185  Mass. 
233',  Johnson  v.  Brown  (1878)  13  W.  Va.  71;  Jones  v.  Brownlee  (1901) 
161  Mo.  258;  Bartlett  v.  Christhilf  (1888)  69  Md.  219;  Wilson  v.  Sullivan 
(1888)  81  Ga.  238;  Kemper  v.  Fort  (1907)  219  Pa.  St.  85;  Ball  v.  Rawles 
(1892)  93  Cal.  222;  Abbott  v.  Nat.  Bk.  of  Commerce  (1899)  20  Wash. 
552;  Forbes  v.  Johnson  (Ky.  1850)  11  B.  Mon.  48;  Hill  v.  Miles  (1837) 
9  N.  H.  9;  Duncan  v.  Atchinson  etc-  R.  Co.  (1896)  72  Fed.  808. 
"It  seems  to  me,  that  the  weight  of  authority,  as  well  as  reason,  is  in 
favor  of  holding,  that  no  pleading  filed  in  a  court,  which  has  no  jurisdiction 
of  the  subject  matter,  ought  to  be  regarded  as  an  absolutely  privileged 
communication.  It  does  not  seem  to  me  necessary,  that  it  should  be  so 
regarded  in  order  to  uphold  the  public  policy,  on  which  these  absolutely 
privileged  communications  are  based.  The  public  policy  only  requires,  that 
suitors  may  resort  to  the  courts,  established  by  law  to  hear  their  causes, 
and  that,  having  so  done,  they  may  without  fear  of  being  sued  for  a 
libel,  allege  whatever  they  choose  in  support  of  their  cause.  But  the  public 
policy  does  not  require,  that  parties  should  be  permitted  to  resort  to 
courts,   not   established   by   law   to  hear  their   causes,   and    in   such   courts 
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case  in  which  immunity  was  denied  for  want  of  jurisdiction.5  In 
England  it  was  held  in  an  early  case  that  a  charge  made  before 
a  tribunal  having  no  jurisdiction  is  actionable;6  but  the  contrary 
view  was  also  asserted.7  In  England,  at  all  events,  it  would  now 
seem  to  be  sufficient  if  the  proceeding,  so  far  as  the  party  de- 
faming has  any  reason  to  believe,  is  lawful  and  conducted  with 
apparent  regularity.8    Extreme  cases  may  be  suggested,  in  which, 

publish  libelous  matters  with  absolute  impunity.  The  judgment  of  such  a 
court  is  held  to  be  an  absolute  nullity;  and  pleadings  in  it  ought  not  to  be 
absolutely  privileged  from  being  considered  libelous."  Johnson  v.  Brown 
(1878)    13  W.  Va.  71,   U3- 

5On  the  other  hand,  in  Kilbourn  v.  Thompson  (1880)  103  U.  S.  168, 
the  constitutional  privilege  of  members  of  Congress  protected  the  members 
although  they  acted  without  jurisdiction.  In  Runge  v.  Franklin  (1889) 
72  Tex.  585,  the  court  apparently  favors  the  view  that  want  of  jurisdiction 
would  not  affect  immunity.  In  Thorn  v.  Blanchard  (N.  Y.  1809)  5  Johns. 
508,  it  is  said  to  be  at  least  doubtful  whether  want  of  jurisdiction  in  the 
court  would  be  fatal. 

"Buckley  v.  Wood  (1590)  4  Rep.  14,  a,  where  the  suit  was  brought 
for  libelous  matter  contained  in  a  bill  filed  in  the  Star  Chamber  by  the 
defendant  against  the  plaintiff,  charging  him  with  divers  matters  examin- 
able in  that  court,  and  also  with  being  a  maintainer  of  pirates  and  mur- 
derers, which  was  not  examinable  in  that  court.  It  was  held  that  "For 
any  matter  contained  in  the  bill  that  was  examinable  in  said  court  no 
action  lies,  although  the  matter  is  merely  false,  because  it  was  in  the 
course  of  justice.  But  for  the  words  not  examinable  in  said  court  an  action 
on  the  case  lies,  for  that  cannot  be  in  the  course  of  justice;  for  the  court 
has  no  power  or  jurisdiction  to  do  that  which  appertains  to  justice,  nor 
to  punish  these  offences ;  and  if  such  matters  can  be  inserted  in  a  bill  in 
so  high  and  honorable  a  court,  in  great  slander  of  the  parties,  and  they 
cannot  answer  it  to  clear  themselves,  nor  to  have  their  actions,  as  well 
to  clear  themselves  of  the  crimes,  as  to  recover  damages  for  the  great 
injuries  and  wrongs  done  them,  great  injury  will  ensue;  but  the  libel,  with- 
out any  remedy  given  the  party,  will  remain  always  on  record  to  his  shame 
and  infamy,  which  will  be  full  of  great  inconvenience."  See  also  Weston 
v.  Dobinet   (1618)   Cro.  Jac.  432. 

7Lake  v.  King  (1670)  1  Mod.  58;  1  Saund.  131,  n.  The  reason  given 
is  that  the  mistake  of  the  court  in  which  the  suit  is  brought  is  not  the 
fault  of  the  party  but  is  the  fault  of  his  counsel.  Gwinne  v.  Poole,  2 
Lutw.  1571. 

8Bower,  Actionable  Defamation,  100,  371.  The  question  of  jurisdiction 
was  discussed  in  connection  with  immunity  for  reports  of  judicial  pro- 
ceedings in  Usill  v.  Hales  (1818)  3  C.  P.  D.  319.  In  this  case  Lord 
Coleridge,  C.  J.,  drew  a  distinction  between  "inherent  want  of  jurisdiction 
on  account  of  the  nature  of  the  complaint",  and  "what  may  be  called  re- 
sulting want  of  jurisdiction  because  the  facts  do  not  make  out  the  charge." 
But  Lopes,  J.  states  the  proposition  without  any  such  qualification :  "The 
cases  are  clear  to  shew  that  want  of  jurisdiction  will  not  take  away  the 
privilege  if  it  is  maintainable  on  other  grounds."  The  further  discussion 
of  this  question  would  take  us  too  far  afield;  but  some  of  the  leading  cases 
concerning  the  exercise  of  judicial  authority  may  be  mentioned:  Yates  v. 
Lansing  (N.  Y.  1810)  5  Johns.  282;  Bradley  v.  Fisher  (U.  S.  1871)  13 
Wall.  335;  Lange  v.  Benedict  (1878)  73  N.  Y.  12;  Austin  v.  Vrooman 
(1891)  128  N.  Y.  229;  Grove  v.  Van  Duyn  (1882)  44  N.  J.  L.  654;  Vaughn 
v.  Congdon   (1883)   56  Vt.   III. 

In  Perkins  v.  Mitchell  (N.  Y.  i860)  31  Barb.  461  (where  an  affidavit 
voluntarily  made  by  a  physician  to  a  justice  of  the  peace  as  part  of  the 
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however,  the  irregularity  would  be  apparent.  On  the  other  hand, 
any  requirement  in  this  respect  would  seem  to  bear  heavily  upon 
judge,  counsel  and  party,  and  in  less  degree  upon  jurors  and  wit- 
nesses. It  is  again  necessary,  in  this  connection,  to  call  attention 
to  the  distinction  between  questions  of  jurisdiction  and  of  the 
proper  exercise  of  jurisdiction.9 

It  was  formerly  the  rule  in  England  that  publications  in  judi- 
cial proceedings  were  absolutely  privileged  only  when  they  were 
relevant  or  pertinent  to  the  proceeding.10  But  this  limitation  has 
now  been  abandoned  in  England,  and  immunity  attaches,  as 
pointed  out  above,  to  every  publication  in  the  course  of  judicial 
proceedings  which  has  reference  or  relation  thereto,  although  it 

statutory  procedure  for  the  detention  of  insane  persons  was  held  to  be 
absolutely  privileged)  the  court  said:  "If  the  evidence  given  by  the  defend- 
ant was  furnished  voluntarily,  I  apprehend  that  it  was  necessary  for  him  to 
satisfy  himself  and  to  show  to  the  court,  that  the  proceeding  was  regular, 
and  the  magistrates  had  jurisdiction  of  the  case.  Where  a  man  is  called 
to  testify,  or  even  makes  an  affidavit,  in  a  cause  depending  in  a  court  of 
competent  general  or  ordinary  jurisdiction,  and  proceeding  according  to 
the  course  of  the  common  law,  he  may  not  be  required  to  know  or  to 
prove  that  all  the  facts  existed,  or  all  the  steps  had  been  taken,  which 
were  necessary  to  confer  jurisdiction  in  the  particular  case.  But  where 
a  man  intervenes  voluntarily  in  a  special  proceeding  not  known  to  the 
common  law,  and  not  resulting  in  a  judgment  according  to  its  forms,  he 
must  see  that  jurisdiction  is  acquired,  and  that  there  is  in  reality  a  pro- 
ceeding in  court,  before  he  can  claim  the  privilege  of  a  witness  for  libelous 
charges  against  another."  But  in  Barrett  v.  Kearns  [1905]  1  K.  B.  504, 
an  inquiry  before  a  commission  issued  by  the  bishop  of  a  diocese  under 
the  Pluralities  Act,  where  it  was  urged  that  it  had  not  been  made  clear 
that  all  the  conditions  contained  in  the  statutes  in  relation  to  the  consti- 
tution had  been  complied  with,  it  was  held  that  the  principle  omnia  pre- 
sumuntur  rite  esse  acta  applied. 

9In  Wilson  v.  Sullivan  (1888)  81  Ga.  238  (involving  allegations  in 
a  bill  for  injunction),  where  the  declaration  alleged  want  of  jurisdiction, 
but  jurisdiction  was  sustained,  the  court  adds:  "What  the  declaration 
leally  means,  no  doubt,  is  that  the  bill  did  not  state  a  good  case  for  in- 
junction: but  the  test  of  jurisdiction  to  entertain  a  bill  for  injunction  is 
not  whether  good  cause  for  granting  the  injunction  is  set  forth  in  the 
bill,  but  whether  the  court,  or  its  organ,  the  judge,  could  grant  it  for  any 
cause.  If  the  tribunal  applied  to  can  grant  the  injunction  for  any  cause, 
then  any  question  about  cause  is  not  a  question  of  jurisdiction,  but  of  the 
proper  exercise  of  jurisdiction.  An  injunction  granted  without  jurisdiction 
is  void,  but  one  granted  by  a  competent  tribunal  for  insufficient  cause, 
though  erroneous,  is  valid  and  binding  until  vacated  or  set  aside." 

10Brook  v.  Montague  (1606)  2  Cro.  lac.  90;  Hodgson  v.  Scarlett 
(1818)  1  B.  &  Aid.  232;  Mackay  v.  Ford  (i860)  5  H.  &  N.  790;  Higginson 
v.  O'Flaherty  (1854)  4  Ir.  C.  L.  R.  125.  Relevancy  was  discussed  in 
Henderson  v.  Broomhead  (1859)  4  H.  &  N.  567;  Seaman  v.  Netherclift 
(1876)  2  C.  P.  D.  53;  Dawkins  v.  Rokeby  (1875)  L.  R.  7  H.  L.  752,  and 
Kennedy  v.  Hilliard  (1859)  10  Ir.  C.  L.  R.  195,  per  Fitzgerald,  B.  See 
Sharswood's  Blackstone,  ii,  29,  124.  The  English  cases  relating  to  rele- 
vancy are  reviewed  in  Kennedy  v.  Hilliard  supra,  and  Maulsbv  v.  Reif- 
snider    (1888)    69  Md.   143. 
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may  be  immaterial  or  irrelevant  to  the  issues  involved.11  In  this 
country,  however,  it  is  almost  universally  held  that  the  publica- 
tion must  be  relevant  or  material  to  be  absolutely  protected.12    The 

"In  the  leading  case  of  Munster  v.  Lamb  (1883)  11  Q.  B.  D.588,  the 
Court  of  Appeal  stated  the  modern  rule  most  unequivocally.  "For  the 
purposes  of  my  judgment,  I  shall  assume  that  the  words  complained  of 
were  uttered  by  the  solicitor  maliciously,  that  is  to  say,  not  with  the 
object  of  doing  something  useful  towards  the  defence  of  his  client;  I  shall 
assume  that  the  words  were  uttered  without  any  justification  or  even 
excuse,  and  from  the  indirect  motive  of  personal  ill-will  or  anger  towards 
the  prosecutor  arising  out  of  some  previously  existing  cause ;  and  I  shall 
assume  that  the  words  were  irrelevant  to  every  issue  of  fact  which  was 
contested  in  the  court  where  they  were  uttered;  nevertheless,  inasmuch 
as  the  words  were  uttered  with  reference  to,  and  in  the  course  of,  the 
judicial  inquiry  which  was  going  on,  no  action  will  lie  against  the  defend- 
ant." In  the  following  leading  English,  Irish  and  Scotch  cases  the  publica- 
tions in  issue  were  protected  although  irrelevant:  Munster  v.  Lamb  (1883) 
11  Q.  B.  D.  588  (counsel  for  a  person  charged  with  administering  drugs 
to  the  inmates  of  the  plaintiff's  house  to  facilitate  the  commission  of 
burglary,  suggested,  without  any  foundation  in  the  evidence,  that  the 
plaintiff  might  be  keeping  drugs  at  his  house  for  immoral  or  criminal 
purposes)  ;  Seaman  v.  Netherclift  (1876)  2  C.  P.  D.  53  (defendant,  an  ex- 
pert in  handwriting,  testified  in  a  will  case  that  in  his  opinion  the  signa- 
ture to  the  will  was  a  forgery;  but  the  jury  found  in  favor  of  the  will,  and 
the  judge  made  some  very  disparaging  remarks  with  respect  to  defendant's 
testimony.  Subsequently,  while  testifying  as  a  witness  in  a  forgery  case, 
defendant  was  asked  on  cross-examination  whether  he  had  read  the 
judge's  remarks  on  his  testimony  in  the  will  case.  Upon  defendant  an- 
swering in  the  affirmative,  counsel  asked  no  further  questions.  Where- 
upon the  defendant  insisted  upon  adding,  though  told  by  the  magistrate 
to  make  no  further  statement  concerning  the  will  case,  "I  believe  that  will 
to  be  a  rank  forgery,  and  I  shall  believe  so  till  the  day  of  my  death ;" 
action  by  an  attesting  witness.  Both  question  and  answer  were  irrelevant)  ; 
Scott  v.  Stansfield  (1868)  L.  R.  3  Ex.  220  (judge  characterized  the  de- 
fendant in  a  case  on  trial,  a  scrivener,  as  "a  harpy  preying  on  the  vitals 
of  the  poor")  ;  Kennedy  v.  Hilliard  (1859)  10  Ir.  C.  L.  R.  196  (affidavit 
by  party  imputing  that  the  plaintiff  had  suppressed  facts  and  sworn  falsely 
in  the  prerogative  court  for  the  purpose  of  obtaining  letters  of  adminis- 
tration in  the  estate  of  his  deceased  brother;  expunged  as  scandalous); 
Primrose  v.  Waterson  (1902)  4  R.  783  (a  magistrate  before  whom  a  child 
of  nine  was  arraigned  on  a  charge  of  larceny,  sent  for  the  child's  father, 
who  was  the  clubmaster  of  a  workingmen's  club,  and  said  to  him,  "You 
are  not  only  ruining  other  people,  but  you  are  ruining  the  boy.  I  know 
several  families  that  are  going  straight  to  the  devil  from  your  club"). 
In  Miller  v.  Hope  (1824)  2  Shaw  Sc.  App.  Cas.  125,  a  judge  said  of  coun- 
sel engaged  in  a  case  before  him,  "Mr.  Haggart  has  here,  as  is  his  usual 
practice,  stated  facts  and  circumstances  of  which  there  is  no  evidence 
on  the  record,  and  which  live  in  the  memory  and  recollection  of  that 
gentleman  alone."  In  Hodgson  v.  Scarlett  (1818)  1  B.  &  Aid.  232,  counsel 
characterized  the  attorney  in  a  case,  who  was  also  involved  in  the  concoc- 
tion of  the  facts  out  of  which  the  case  arose,  as  "a  fraudulent  and  wicked 
attorney." 

12In  the  following  classified  list  of  cases  the  rule  is  stated  or  applied. 

Judge:  Aylesworth  v.  St.  John  (N.  Y.  1881)  25  Hun  156.  See  also 
Perkins  v.   Mitchell    (N.   Y.   i860)    31   Barb.  461. 

Witness:  Sheppard  v.  Bryant  (1906)  191  Mass.  591;  Laing  v.  Mitten 
(1904)  185  Mass.  233;  Wright  v.  Lothrop  (1889)  149  Mass.  385;  Perkins 
v.  Mitchell  (N.  Y.  i860)  31  Barb.  461;  McLaughlin  v.  Charles  (N.  Y. 
1891)  60  Hun  239;  White  v.  Carroll  (1870)  42  N.  Y.  161;  Newfield  v. 
Copperman   (1877)   42  N.  Y.  Super.  Ct.  302;  Cooper  v.  Phipps  (1893)   24 
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only  exceptions  are  that  in  Maryland  the  English  doctrine  has  been 
adopted  with  respect  to  witnesses,13  and  in  Vermont  with  respect 

Ore.  357;  Calkins  v.  Sumner  (i860)  13  Wis.  215;  Lamberson  v.  Long 
(1896)  66  Mo.  App.  253;  Crecelius  v.  Bierman  (1894)  59  Mo.  App.  513; 
Steinecke  v.  Marx  (1881)  10  Mo.  App.  580;  Hutchinson  v.  Lewis  (1881) 
75  Ind.  55;  Baldwin  v.  Hutchison  (1893)  8  Ind.  App.  454;  Barnes  v. 
McCrate  (1851)  32  Me.  442;  Hendrix  v.  Daughtry  (1907)  3  Ga.  App. 
481;  Buschbaum  v.  Heriot  (Ga.  1909)  63  S.  E.  645;  Liles  v.  Gaster 
(1885)  42  Ohio  St.  631;  Emerman  v.  Bruder  (1897)  7  Ohio  Dec.  311; 
McDavitt  v.  Boyer  (1897)  169  111.  475;  McNabb  v.  Neal  (1900)  88  111. 
App.  571;  Acre  v.  Starkweather  (1898)  118  Mich.  214;  Cooley  v.  Galyon 
(1902)  109  Tenn.  1;  Shadden  v.  McElwee  (1887)  86  Tenn.  146;  Smith  v. 
Howard    (1869)    28  la.   51. 

Counsel:  Hoar  v.  Wood  (Mass.  1841)  3  Mete.  193;  Hastings  v.  Lusk 
(N.  Y.  1839)  22  Wend.  410;  Youmans  v.  Smith  (1897)  153  N.  Y.  214; 
Marsh  v.  Ellsworth  (1872)  50  N.  Y.  309;  Sickles  v.  Kling  (N.  Y.  1901)  60 
App.  Div.  515;  Ring  v.  Wheeler  (N.  Y.  1827)  7  Cow.  725;  Maulsby  v.  Reif- 
snider  (1888)  69  Md.  143;  Mower  v.  Watson  (1839)  11  Vt.  536;  Hyde  v. 
McCabe  (1890)  100  Mo.  412;  Jennings  v.  Paine  (1855)  4  Wis.  358; 
Stewart  v.  Hall  (1885)  83  Ky.  375;  Carpenter  v.  Ashley  (1906)  148  Cal. 
422;  Shelfer  v.  Gooding  (1855)  47  N.  C.  175;  McDavitt  v.  Boyer  (1897) 
169  111.  475;  Monroe  v.  Western  Lumber  Co.   (1897)  49  La.  Ann.  594. 

Party :— Pleadings :  Bartlett  v.  Christhilf  (1888)  69  Md.  219;  Myers  v. 
Hodges  (1907)  53  Fla.  197;  Johnson  v.  Brown  (1878)  13  W.  Va.  71; 
Harlow  v.  Carroll  (1895)  6  App.  D.  C.  128;  Wilson  v.  Sullivan  (1888) 
81  Ga.  238;  King  v.  McKissick  (1903)  126  Fed.  215;  McGehee  v.  Insurance 
Co.  (1902)  112  Fed.  853;  Union  Mutual  Life  Ins.  Co.  v.  Thomas  (1897) 
83  Fed.  803;  Torrey  v.  Field  (1838)  10  Vt.  353;  Gilbert  v.  People  (N.  Y. 
1845)  1  Denio  41;  Dada  v.  Piper  (N.  Y. '  1886)  41  Hun  254;  Link  v. 
Moore  (N.  Y.  1895)  84  Hun  118;  Moore  v.  Mfrs.  Nat.  Bank  (1890)  123 
N.  Y.  420;  Prescott  v.  Tousey  (1886)  53  N.  Y.  Super.  Ct.  56;  Jones  v. 
Brownlee  (1901)  161  Mo.  258;  Sherwood  v.  Powell  (1891)  61  Minn.  479; 
McLaughlin  v.  Cowley  (1879)  127  Mass.  316;  Morrow  v.  Wheeler  & 
W'ilson  Mfg.  Co.  (1896)  165  Mass.  349;  Kemper  v.  Fort  (1907)  219  Pa. 
St.  85;  Lawson  v.  Hicks  (1862)  38  Ala.  279;  Ash  v.  Zwietusch  (1896) 
159  111.  455;  Burdette  v.  Argile  (1900)  94  111.  App.  171;  Wyatt  v.  Buell 
(1874)  47  Cal.  624;  Hollis  v.  Meux  (1886)  69  Cal.  625;  Ball  v.  Rawles 
(1892)  93  Cal.  222;  Abbott  v.  Nat.  Bank  of  Commerce  (1899)  20  Wash. 
552;  Lea  v.  White  (Tenn.  1856)  4  Sneed  in;  Crockett  v.  McLanahan 
(1902)  109  Tenn.  517;  Lanning  v.  Christy  (1876)  30  Ohio  St.  115;  Forbes 
v.  Johnson  (Ky.  1850)  11  B.  Mon.  48;  Monroe  v.  Davis  (1904)  118 
Ky.  806 ;  Gaines  v.  Aetna  Insurance  Co.  ( 1898)  104  Ky.  695 ;  Bailey  v. 
Dodge  (1882)  28  Kan.  72.  Affidavits:  Hart  v.  Baxter  (1881)  47  Mich. 
198;  Garr  v.  Selden  (1850)  4  N.  Y.  91;  Beggs  v.  McCrea  (N.  Y.  1901) 
62  App.  Div.  39;  Warner  v.  Paine  (N.  Y.  1848)  2  Sandf.  195;  Suydam  v. 
Moffatt  (N.  Y.  1848)  1  Sandf.  459;  Burke  v.  Ryan  (1884)  36  La.  Ann. 
951.  Oral  Comments:  Hastings  v.  Lusk  (N.  Y.  1839)  22  Wend.  410; 
Nissen  v.  Cramer  (1889)  104  N.  C.  574;  Clemmons  v.  Danforth  (1895) 
67  Vt.  617.     See  also  Schultz  v.  Strauss   (1906)   127  Wis.  325. 

It  is  not  probable  that  this  rule  could  be  applied  to  the  constitutional 
immunity  of  members  of  congress  and  of  the  State  legislatures.  But  it 
has  been  stated  in  connection  with  executive  proceedings.  De  Arnaud  v. 
Ainsworth  (1904)  24  App.  D.  C.  167;  Trebilcock  v.  Anderson  (1898)  117 
Mich.  39;  Cook  v.  Hill  (N.  Y.  1849)  3  Sandf.  341. 

"Hunckel  v.  Voneiff  (1888)  69  Md.  179  (where,  in  an  action  by  a 
female  plaintiff  asserting  a  claim  against  the  estate  of  one  Plitt,  de- 
ceased, a  witness  who,  with  her  husband,  was  opposing  the  claim,  stated, 
in  answer  to  a  question  by  which  it  was  sought  to  fix  a  certain  date : 
"Not  knowing  that  a  mistress  or  woman  of  Mr.  Plitt  would  step  in  to 
claim  the  lawful  wife's  property,  I  did  not  keep  an  account  of  the  date 
that  way.     If  I  would  have,  I  would  have  noticed  the  date,  and  all  those 
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to  jurors,14  although  the  courts  of  Kentucky,  Alabama  and  Texas 
have  expressed  opinions  favorable  to  that  view.15  Much  judicial 
eloquence  has  been  expended  in  support  of  the  American  doc- 
trine.16 Judges  have  been  startled  to  think  that  a  court  of  justice 
should  be  the  only  place  where  reputation  may  be  assailed  with 
impunity.  It  is  freely  admitted  that  freedom  of  speech  is  nowhere 
more  needed  than  in  the  courts,  where  it  has  been  the  immemorial 
privilege  of  participants,  and  the  guaranty  of  the  faithful  and 
fearless  performance  of  their  duties.  But  freedom  of  speech  does 
not  mean  licentiousness.  The  cause  of  justice  can  never  be  served 
by  the  perpetration  of  palpable  injustice,  and  no  just  rule  of  public 
policy  can  fail  to  distinguish  between  reasonable  freedom  of  speech 
and  wanton  malice.     A  person  defamed  ought  to  be  able  to  vin- 

little  particular  incidences,  to  save  Mrs.  Plitt  from  much  heartache  and 
trouble,  and  cause  of  her  death").  A  majority  of  the  court  decided  "that 
the  privilege  of  a  witness  should  be  as  absolute  as  it  has  been  decided  to 
be  by  the  English  authorities  we  have  cited,  and  we  accordingly  adopt  the 
law  on  this  subject  as  they  have  laid  it  down."  In  a  dissenting  opinion,  by 
two  of  the  six  judges,  the  view  of  the  majority  was  characterized  as 
"a  departure  from  the  well  settled  law  on  the  subject.  I  agree  that  a 
witness  is  absolutely  protected  as  to  everything  said  by  him  having  relation 
or  reference  to  the  subject  matter  of  inquiry  before  the  court.  But  if 
he  takes  advantage  of  his  position  as  a  witness  to  assail  wantonly  the 
character  of  another,  and  to  utter  maliciously  what  he  knows  to  be  false 
in  regard  to  a  matter  that  has  no  relation  or  reference  to  the  matter  of 
inquiry,  he  is,  in  my  opinion,  both  on  principle  and  authority,  liable  to 
an  action  of  slander." 

"Dunham  v.  Powers  (1869)  42  Vt.  1  (where  a  juror  stated  in  the 
consultation  room  that  the  plaintiff  in  the  case  on  trial  was  a  liar,  and 
had  defrauded  an  insurance  company).  A  distinction  is  made  as  to  the 
extent  of  the  privilege  growing  out  of  the  legal  duty  of  a  juror  to  act  in 
that  capacity,  and  the  duty  of  counsel  arising  from  his  employment  and 
consequent  interest.  The  opinion  is  somewhat  obscure ;  and  the  following 
reference  to  it  in  Clemmons  v.  Danforth  (1895)  67  Vt.  617,  is  certainly 
incorrect:  "This  distinction  between  the  privilege  of  a  judge,  juror,  or 
witness,  and  the  privilege  of  a  party  and  his  counsel,  for  words  spoken  or 
published  in  the  course  of  judicial  proceedings,  or  for  the  assertion  of 
private  rights  in  such  proceedings,  is  generally  recognized  by  courts  of 
last  resort  in  this  country."  It  is  a  fair  inference,  however,  that  the  Su- 
preme Court  of  Massachusetts  does  not  consider  the  relevancy  rule  ap- 
plicable to  judges.  "It  seems  to  be  settled  by  the  English  authorities  that 
judges,  parties,  counsel  and  witnesses  are  absolutely  exempted  from  lia- 
bility to  an  action  for  defamatory  words  published  in  the  course  of 
judicial  proceedings;  and  that  the  same  doctrine  is  generally  held  in  the 
American  courts,  with  the  qualification,  as  to  parties,  counsel  and  witnesses, 
that  their  statements  made  in  the  course  of  an  action  must  be  pertinent 
and  material  to  the  case."  Rice  v.  Coolidge  (1876)  121  Mass.  393;  Mc- 
Laughlin v.  Cowley   (1879)    127  Mass.  316. 

15Sebree  v.  Thompson  (1907)  126  Ky.  223,  and  Chambliss  v.  Blau 
(1899)  127  Ala.  86,  with  respect  to  witnesses:  Runge  v.  Franklin  (1889) 
72  Tex.  585,  with  respect  to  pleadings.  See  also  Terry  v.  Fellows  (1869) 
2T  La.  Ann.  375. 

16The  matter  is  elaborately  argued  in  Maulsby  v.  Reifsnider  (1888) 
69  Md.  143. 
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dicate  his  reputation  in  the  courts  instead  of  taking  the  law  into 
his  own  hands.  The  law  would  be  a  vain  thing  indeed  to  shut 
the  gates  of  justice  in  his  face,  and  at  the  same  time  fetter  his 
hands.  The  short  answer  to  this  line  of  reasoning,  from  the  English 
point  of  view,  is  that  the  requirement  of  relevancy  deprives  the 
immunity  of  its  real  value.  If  participants  in  judicial  proceedings 
may  be  sued  for  utterances  assumed  to  be  irrelevant  to  the  inquiry, 
they  would  be  subjected  to  the  expense  and  vexation  incident  to 
the  defense  of  such  an  action,  even  though  they  succeed  in  demon- 
strating the  pertinency  of  the  language  complained  of.  The  liabil- 
ity to  suit  will  fetter  them  quite  as  much  as  any  apprehension  of 
the  consequences  of  an  action.  They  cannot  know  with  certainty 
what  may  be  considered  irrelevant,  and  the  mere  fact  that  they  are 
liable  to  action  at  all  deprives  them  of  the  freedom  which  the  ad- 
ministration of  justice  demands. 

In  the  practical  application  of  the  relevancy  doctrine,  the  appre- 
hensions which  led  to  its  abandonment  in  England  have  not  been 
realized.  Litigation  has  not  been  promoted,  and  in  comparatively 
few  cases  has  immunity  been  denied  on  the  ground  of  irrelevance. 
On  the  other  hand,  it  can  hardly  be  asserted  that  an  examination 
of  the  cases  in  which  the  relevancy  of  publications  was  involved 
demonstrates  conclusively  the  utility  of  the  rule.17    In  almost  every 

17The  following  list  includes  all  the  cases  of  any  significance.  In 
the  following  cases  the  publication  was  found  to  be  irrelevant: 

Witness.  Hunckel  v.  Voneiff  (1888)  69  Md.  179  (in  an  action  by  a 
female  plaintiff  asserting  a  claim  against  the  estate  of  a  Mr.  Plitt,  a  witness, 
who  with  her  husband  was  resisting  the  claim,  stated  in  reply  to  a  question 
by  which  it  was  sought  to  fix  a  certain  date,  "Not  knowing  that  a  mistress 
or  woman  of  Mr.  Plitt  would  step  in  to  claim  the  lawful  wife's  property, 
I  did  not  keep  an  account  of  the  date  that  way;"  irrelevant,  but  protected 
under  the  English  rule)  ;  White  v.  Carroll  (1870)  42  N.  Y.  161  (in  a  will 
case,  in  answer  to  a  question  whether  any  other  physician  than  himself 
had  attended  the  testator,  the  witness  answered,  "Not  as  I  know  of;  I 
understand  he  had  a  quack;  I  would  not  call  him  a  physician;  I  understood 
that  Dr.  White,  as  he  is  called  had  been  there" ;  Dr.  White  was  a  homoeo- 
pathic physician)  ;  Acre  v.  Starkweather  (1898)  118  Mich.  214  (a  witness 
who  had  testified  on  direct  examination  that  the  reputation  of  the  defend- 
ant for  truth  and  veracity  was  bad,  answered,  in  response  to  a  question  by 
defendant's  counsel  on  cross-examination  as  to  what  he  based  his  opinion 
on,  that  the  defendant  was  a  thief,  that  he  had  stolen  the  witness's  clothes 
and  had  been  arrested  for  it)  ;  Crecelius  v.  Bierman  (1894)  59  Mo.  App. 
513  (witness  volunteered  the  statement  that  a  memorandum  on  a  note  in 
evidence,  on  which  no  claim  was  based,  was  a  "stupid  and  bungling 
forgery"). 

Counsel.  Carpenter  v.  Ashley  (1906)  148  Cal.  422  (words  spoken  by 
district  attorney,  while  conducting  a  prosecution  for  larceny,  charging 
counsel  for  defendant  with  subornation  of  perjury)  ;  Mower  v.  Watson 
(1839)  11  Vt.  536  (in  an  action  between  the  same  parties  the  defendant, 
acting  as  his  own  counsel,  repeatedly  exclaimed  during  the  plaintiff's 
testimony,  "That  is  a  lie")  ;  Hastings  v.  Lusk  (N.  Y.  1839)  22  Wend. 
410  (charge  of  perjury  on  the  part  of  witness)  ;  Ring  v.  Wheeler  (N.  Y. 
1827)   7  Cow.  725   (charge  of  perjury);  Hyde  v.  McCabe   (1890)    100  Mo. 
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instance  it  would  seem  that  the  harm  done  could  have  been  over- 
come, or  at  least  materially  minimized,  in  the  exercise  of  the  law- 

412  (the  clerk  of  a  court  filed,  pursuant  to  statute,  an  affidavit  in  support 
of  a  motion  for  costs  in  a  pending  action,  alleging  that  the  plaintiff 
therein  was  insolvent.  Whereupon,  the  attorney  for  the  plaintiff  in  that 
action  filed  a  counter  affidavit  denying  the  allegations  set  forth  in  the 
motion,  and  charged  that  the  clerk's  affidavit  was  a  "corrupt,  voluntary  and 
wilful  case  of  false  swearing"). 

Parties.  Union  Mutual  Life  Ins.  Co.  v.  Thomas  (1897)  83  Fed.  803 
(in  an  action  upon  a  life  insurance  policy,  where  the  defense  was  that 
the  insured  was  still  living,  the  insurance  company  alleged  a  conspiracy 
to  defraud,  and  that  the  plaintiff  and  her  attorneys  "have  no  knowledge  or 
information  whatever  of  the  death  of  the  insured,  but  have  alleged  that  he 
is  dead  for  the  sole  purpose  of  carrying  out  the  conspiracy  and  fraud  set 
forth");  King  v.  McKissick  (1903)  126  Fed.  215  (defendant  filed  an  ap- 
plication to  perpetuate  testimony  to  be  used  to  rebut  alleged  fraudulent 
claims  against  an  estate,  charging  that  the  parties  were  asserting  a  claim 
against  the  estate  "through  the  false,  fraudulent  and  malicious  representa- 
tions" of  the  plaintiff,  an  attorney)  ;  Myers  v.  Hodges  (1907)  53  Fla.  197 
(action  against  a  corporation  of  which  plaintiff  was  president,  charging 
him  with  being  held  as  "a  tricky,  dishonorable,  unscrupulous  and  con- 
scienceless man";  stricken  out  as  impertinent);  Burdette  v.  Argile  (1900) 
94  111.  App.  171  (charge  of  perjury  in  a  criminal  complaint)  ;  Wyatt  v. 
Buell  (1874)  47  Cal.  624  (on  application  for  extension  of  time  to  file 
transcript  on  ground  of  illness,  party  charged  his  attorney  with  collusive 
agreement  with  opposing  attorney);  Grant  v.  Haynes  (1900)  105  La.  304 
(in  an  action  for  commissions  under  a  promotion  contract,  the  defendants 
denied  that  the  plaintiff  had  secured  any  subscriptions,  and  alleged  that 
they  had  learned  that  his  reputation  was  such  that  he  could  not  secure 
subscriptions)  ;  Harlow  v.  Carroll  (1895)  6  App.  D.  C.  128  (in  answer  to 
an  action  for  the  restoration  of  personal  property  deposited  with  defendant 
as  security  for  payment  of  a  loan,  it  was  alleged  that  "respondent  was 
informed  by  a  detective  who  had  been  employed  to  look  up  complainant's 
antecedents  and  past  career  that  she  was  a  procuress  and  engaged  in 
other  unlawful  practices,  and  was  of  no  veracity  or  reputation")  ;  Mc- 
Laughlin v.  Cowley  (1879)  127  Mass.  316  (in  an  action,  brought  by  one 
to  recover  damages  for  losses  sustained  in  consequence  of  employing  plain- 
tiff, against  one  who  made  false  representations  as  to  his  trustworthiness, 
the  complaint,  after  stating  the  false  representations,  proceeded  to  charge 
the  plaintiff  with  causing  an  illegitimate  child  to  be  put  to  death)  ;  Sher- 
wood v.  Powell  (1895)  61  Minn.  479  (in  an  action  to  recover  money  col- 
lected after  a  mutual  dissolution  of  copartnership  under  an  agreement  that 
the  defendant  should  collect  all  moneys  and  pay  over  one  half  to  plain- 
tiff, the  answer,  after  admitting  the  agreement,  alleged,  "That  plaintiff 
failed  utterly  to  perform  his  contract  of  partnership  with  the  defendant, 
but  during  the  time  aforesaid  spent  his  time  in  consorting  with  idlers  and 
people  of  abandoned  character,  and  used  the  office  of  the  partnership  as  a 
place  of  assignation")  ;  Gilbert  v.  People  (N.  Y.  1845)  1  Denio  41  (com- 
plaint in  trespass  for  killing  sheep  alleged  that  defendant  was  reputed  to  be 
fond  of  sheep,  etc.);  Moore  v.  Mfrs.  Nat.  Bank  (1890)  123  N.  Y.  420 
(defendant,  claiming  that  its  cashier  had  embezzled  funds,  brought  an 
action  against  the  sureties  on  his  bond,  and,  upon  request,  delivered  to 
an  agent  of  the  sureties  a  paper  containing  an  itemized  account  of  the 
alleged  defalcations  which  included  items  described  as  "cash  items  drawn 
from  the  bank  by  collusion  with  the  teller  without  the  knowledge  or  author- 
ity of  the  officers  of  the  bank,"  and  the  statement  was  subsequently  re- 
peated in  a  bill  of  particulars  furnished  on  demand  of  counsel  for  the 
sureties;  the  teller  was  not  a  party  to  the  proceeding)  ;  Clemmons  v. 
Danforth  (1895)  67  Vt.  617  (defendant  appeared  before  commissioners  to 
resist  the  allowance  of  a  claim  against  the  estate  of  a  deceased  person,  and 
said  of  the  claimant,  "This  isn't  the  first  time  he  has  made  up  an  account 
either.     He  made  up  one  against  me")  ;  Kean  v.  McLaughlin   (Pa.   1816) 
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ful  powers  of  the  presiding  judge.     Moreover,  this  restriction  has 

2  S.  &  R.  469  (verdict  for  plaintiff  affirmed  where  defendant  pleading 
his  own  cause  said  to  a  witness  after  he  had  finished  his  testimony,  "You 
have  sworn  to  a  manifest  lie"). 

In  the  following  cases  the  publication  was  found  to  be  relevant : 

Witness.  Cooper  v.  Phipps  (1893)  24  Ore.  357  (a  witness  in  a  divorce 
case,  in  the  course  of  her  narrative,  coupled  the  name  of  the  plaintiff  with 
that  of  the  defendant  in  the  divorce  case,  her  sister,  in  an  accusation  of 
unchastity)  ;  Calkins  v.  Sumner  (i860)  13  Wis.  215  (a  witness  testifying 
concerning  the  reputation  of  the  plaintiff  stated  in  answer  to  direct  ques- 
tions, "In  a  case  between  myself  and  him  for  sand  he  swore  it  on  me.  I 
thought  he  would  swear  to  the  truth,  but  he  swore  to  a  lie")  ;  Hendrix  v. 
Daughtry  (1907)  3  Ga.  App.  481  (on  the  trial  of  plaintiff  for  arson  witness 
testified  in  answer  to  questions  by  counsel  that  the  plaintiff  stole  money 
from  him,  and  that  he  could  prove  it  by  the  plaintiff's  mother-in-law)  ; 
Barnes  v.  McCrate  (1851)  32  Me.  442  (in  an  inquiry  into  the  cost  of 
storing  plaintiff's  goods,  which  had  been  seized  for  alleged  breach  of  the 
revenue  laws,  the  owner  of  the  store,  who  was  called  as  a  witness  by  the 
collector  of  the  port  testified  that  the  charge  made  by  him  to  the  collector 
was  a  fair  charge  under  the  circumstances,  but  would  be  a  large  one  in 
ordinary  cases.  Asked  why  in  the  particular  case  more  was  charged  than 
usual,  the  witness  replied,  "The  Messrs.  Clark  would  not  store  the  goods 
for  fear  that  Barnes  would  set  their  property  on  fire,  and  I  did  not  wish  to 
store  them  because  he  might  set  my  buildings  on  fire  again.  He  set  my 
building,  the  custom  house,  on  fire,  and  he  has  set  fire  to  two  other  build- 
ings") ;  Cooley  v.  Galyon  (1902)  109  Tenn.  1  (reflection  by  one  builder 
upon  the  business  conduct  of  another  in  an  inquiry  into  the  cost  of  con- 
struction) ;  Sebree  v.  Thompson  (1907)  126  Ky.  223  (accusation  of  per- 
jury) ;  Buschbaum  v.  Heriot  (Ga.  1909)  63  S.  W.  645;  Conley  v.  Key 
(1895)  08  Ga.  115  (impeachment  of  veracity). 

Counsel.  Maulsby  v.  Reif snider  (1888)  69  Md.  143  (in  an  action  by 
an  attorney  to  recover  money  alleged  to  be  due  him  for  professional  services, 
the  defendant's  attorney  charged  that  the  plaintiff  had  collected  a  large  sum 
for  the  defendant  and  had  refused  to  pay  it  over)  ;  Stackpole  v.  Hennen 
(La.  1828)  6  Martin,  n.  s.  481  (counsel  cross-examining  a  witness  asked 
by  the  court  what  object  he  had  in  view  in  putting  certain  questions,  an- 
swered that  he  wished  to  show  that  the  witness  was  perjured)  ;  Youmans 
v.  Smith  (1897)  153  N.  Y.  214  (attorney  for  petitioner  in  disbarment 
proceedings  submitted  to  persons  expected  to  be  called  as  witnesses  ques- 
tions relating  to  the  charges  upon  which  the  proceeding  was  based)  ; 
Sickles  v.  Kling  (N.  Y.  1901)  60  App.  Div.  515  (language  used  by  counsel 
in  a  brief  alleged  to  impute  unchastity)  ;  Marsh  v.  Ellsworth  (1872)  50 
N.  Y.  309  (charge  of  subornation  of  perjury)  ;  Shelfer  v.  Gooding  (1855) 
47  N.  C.  175  (statement  of  master  defending  his  slave  that  the  testimony 
against  him  was  "a  tissue  of  falsehood  and  a  damned  lie  from  beginning 
to  end");  Jennings y.  Paine  (1855)  4  Wis.  358  (charging  witness  with 
perjury).  In  Georgia  (where  the  comments  of  counsel  are  by  statute  only 
conditionally  privileged)  where  counsel  in  summing  up  a  prosecution  for 
criminal  mischief  in  killing  hogs,  accused  the  plaintiff  who  had  been 
implicated  in  the  evidence  and  was  not  a  witness,  with  assisting  the  accused 
in  killing  the  hogs,  a  verdict  for  defendant  was  affirmed  on  the  ground  that 
there   was  no  proof  of  malice. 

Parties.  McGehee  v.  Insurance  Company  (1002)  112  Fed.  853  (alle- 
gations in  answer  to  an  action  on  a  fire  insurance  policy  charging  that 
plaintiff  had  burned  the  insured  property,  thereby  avoiding  the  policy)  ; 
Bailey  v.  Dodge  (1882)  28  Kan.  72  (an  affidavit  for  a  search  warrant 
alleged  that  plaintiff  stole  the  property)  ;  Ash  v.  Zwietusch  (1896)  159 
111.  455  (allegation  in  the  answer  to  an  action  by  a  salesman  for  an  ac- 
counting that  the  complainant  was  discharged  for  embezzlement)  ;  Lea  v. 
White  (Tenn.  1856)  4  Sneed  in  (in  a  habeas  corpus  proceeding  the  de- 
fendant stated  in  his  return  that  the  abducted  person,  a  free  minor  of  color, 
whose  custody  was  the  subject  of  controversy,  was  taken  from  the  peti- 
tioner,   and    the    order    of    indenture    revoked    by    the    court,    because    the 
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entailed  further  confusion  in  terminology.18  Although  the  orig- 
inal, and  still  the  usual,  term  is  "relevant,"  or  "pertinent,"  the 
tendency  is  toward  a  broader  terminology.  "Having  reference 
or  relation"  to  the  subject  matter  is  the  statement  of  the  American 
rule  made  by  some  courts  ;10  which,  it  is  to  be  observed,  is  precisely 
the  manner  in  which  the  broader  English  rule  is  stated  by  later 
authorities.20  Some  of  the  applications  of  the  rule  reveal  the 
vanishing  point  of  relevancy,  in  the  ordinary  sense  of  that  term, 
and  seem  to  justify  a  broader  and  less  technical  terminology.21 

petitioner  was  insolvent  and  unable  to  support  her;  that  she  had  been 
cruelly  maltreated,  and  that  there  was  reason  to  believe  that  the  petitioner 
would  sell  her  into  slavery)  ;  Nissen  v.  Cramer  (1889)  104  N.  C.  574 
(agent  of  a  corporation  asserted  that  plaintiff's  testimony  was  a  lie); 
Badgley  v.  Hedges  (1807)  2  N.  J.  L.  233  (defendant  asserted  that  the 
testimony  of  a  witness  was  a  lie). 

18The  requirement  that  publications  must  be  relevant  has  been  incor- 
rectly called  qualified  privilege.  Bartlett  v.  Christhilf  (1888)  69  Md.  219; 
Sebree  v.  Thompson  (1907)  126  Ky.  223;  Wyatt  v.  Buell  (1874)  47  Cal. 
624;  Acre  v.  Starkweather  (1898)  118  Mich.  214;  Hendrix  v.  Daughtry 
(1907)  3  Ga.  App.  481;  Sickles  v.  Kling  (N.  Y.  1899)  30  Misc.  37; 
(1900)  31  Misc.  287;  Kemper  v.  Fort  (1907)  219  Pa.  St.  85;  Hollis  v. 
Meux  (1886)  69  Cal.  625;  Maulsby  v.  Reifsnider  (1888)  69  Md.  143. 
Qualified  privilege,  in  the  sense  in  which  it  has  been  uniformly  used  in  the 
law  of  defamation,  implies  the  materiality  of  malice;  but  relevant  publica- 
tions are  absolutely  protected,  although  malicious.  Occasionally  the  terms 
"prima  facie"  and  "presumptively"  have  been  used  to  describe  the  privilege. 
Calkins  v.  Sumner  (i860)  13  Wis.  193;  McNabb  v.  Neal  (1900)  88  111. 
App.  571;  Hutchinson  v.  Lewis  (1881)  75  Ind.  55;  Crecelius  v.  Bierman 
(1894)  59  Mo.  App.  513;  Cooper  v.  Phipps   (1893)   24  Ore.  357. 

"Hoar  v.  Wood  (Mass.  1841)  3  Mete.  193,  per  Shaw,  C.  J.;  Hart  v. 
Baxter  (1881)  47  Mich.  198,  per  Cooley,  J.;  Jennings  v.  Paine  (1855) 
4  Wis.   358;   Cooper  v.    Phipps    (1893)    24  Ore.   357. 

20Dawkins  v.  Rokeby  (1875)  L.  R.  7  H.  L.  744;  Munster  v.  Lamb 
(1883)  11  Q.  B.  D.  588.  In  Seaman  v.  Netherclift  (1876)  2  C.  P.  D.  53, 
Bramwell,  J.  A.  said:  "I  am  by  no  means  sure  that  the  word  'relevant'  is 
the  best  word  that  could  be  used;  the  phrases  used  by  the  Lord  Chief 
Baron  and  the  Lord  Chancellor  in  Dawkins  v.  Lord  Rokeby  would  seem 
preferable,  'having  reference'  or  'made  with  reference  to  the  inquiry.' " 
This  language  is  quoted  with  approval  in  Maulsby  v.  Reifsnider  (1888) 
69  Md.  162,  where  the  court  says :  "We  quite  agree,  however,  with  Bram- 
well, J.  A.  in  Seaman  v.  Netherclift  that  'relevant'  and  'pertinent'  are  not 
the  best  words  that  could  be  used.  These  words  have  in  a  measure  a 
technical  meaning,  and  we  all  know  the  difficulty  in  determining  in  some 
cases  what  is  relevant  or  pertinent.  With  Lord  Chancellor  Cairns  we  pre- 
fer the  words  'having  reference'  or  'made  with  reference,'  or  in  the 
language  of  Shaw,  C.  J.  [in  Hoar  v.  Wood]  'having  relation  to  the 
cause  or  subject  matter.'  "  But  Lord  Justice  Bramwell,  and  presumably, 
Lord  Chancellor  Cairns,  were  defining  the  English  doctrine  of  absolute 
immunity,  while  Chief  Justice  Shaw  had  in  mind  the  American  doctrine 
of  relevancy.  Some  courts  have  apparently  misunderstood  the  import  of 
the  English  doctrine;  as  in  McDavitt  v.  Boyer  (1897)  169  111.  475,  where 
Hunckel  v.  Voneiff  (1888)  69  Md.  179,  adopting  the  English  rule  with 
respect  to  witnesses,  is  cited  in  support  of  the  relevancy  doctrine. 

nAs  in  Youmans  v.  Smith  (1897)  153  N.  Y.  210,  with  respect  to  pro- 
posed testimony.  The  method  of  stating  the  doctrine  in  Union  Mutual 
Life  Ins.  Co.  v.  Thomas  (1897)  83  Fed.  803,  is  almost  as  broad  as  the 
English  rule.  "Contrary  to  the  rule  of  the  English  Courts,  the  American 
Courts  have  established  the  doctrine  that  the  matter  inserted  in  a  pleading 
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At  all  events,  it  is  held  that  doubts  are  to  be  resolved  in  favor  of 
relevancy  and  pertinency;  that  is  to  say,  the  matter  to  which  the 
privilege  does  not  extend  must  be  so  palpably  wanting  in  relation 
to  the  subject  matter  of  the  controversy  that  there  can  be  no  rea- 
sonable doubt  of  its  impropriety.22  Mere  coarseness  of  expression 
will  not  destroy  the  immunity.23 

Some  presumptions  have  been  formulated  which  are  of  mate- 
rial assistance  in  the  practical  application  of  the  rule  to  witnesses 
and  counsel.  The  disinterested  witness  occupies  a  position  which 
requires  the  widest  latitude  in  administering  the  rule.  Witnesses 
usually  appear  in  the  compulsory  performance  of  a  public  duty, 
and  it  is  essential  to  the  due  administration  of  justice  that  they 
should  testify  fully  and  freely.24  The  great  majority  of  persons 
called  upon  to  testify  in  courts  of  justice  are  quite  ignorant  of 
the  technical  rules  of  evidence  by  which  legal  proceedings  are 
governed;  and  if  they  were  not,  they  are,  in  most  instances,  un- 
acquainted with  the  true  nature  of  the  controversy  and  the  exact 
condition  of  the  issue  between  the  parties.  So  they  are  generally 
in  no  position  to  determine  for  themselves  the  materiality  or  per- 
tinency of  answers  to  particular  questions.  Moreover,  it  is  not 
for  them  to  decide  such  questions.  The  law  has  imposed  that 
duty  exclusively  upon  the  courts.  Hence  the  rule  is  universal  that 
a  witness  is  prima  facie  protected  in  all  cases.    Where  the  answers 

in  court  is  privileged  only  when  connected  with  the  subject-matter  of  the 
litigation.  It  is  perhaps  not  necessary  that  it  be  in  all  cases  material 
to  the  issues  presented  by  the  pleadings,  but  it  must  be  legitimately  related 
thereto,  or  so  pertinent  to  the  subject  of  the  controversy  that  it  may  in  the 
course  of  the  trial   become  the  subject  of  inquiry." 

"Kemper  v.  Fort  (1907)  219  Pa.  St.  85;  Harlow  v.  Carroll  (1895) 
6  App.  D.  C.  128;  Myers  v.  Hodges  (1907)  53  Fla.  197.  "Courts  should 
construe  all  things  said  in  judicial  proceedings  liberally."  Bailey  v.  Dodge 
(1882)  28  Kan.  J2.  Youmans  v.  Smith  (1897)  153  N.  Y.  219,  where 
printed  questions  submitted  by  counsel  to  proposed  witnesses  in  the  prepara- 
tion of  a  case  were  held  to  be  privileged  on  the  ground  that  "they  were 
not  so  manifestly  immaterial  that  under  no  circumstances  could  they  be 
asked  upon  the  trial."  "It  is  difficult,  if  not  impossible,  to  find  a  case 
where  either  [party  or  counsel]  has  been  held  liable  except  where  the 
matter  spoken  or  published  was  grossly  and  palpably  impertinent.  Where 
it  is  fairly  debatable  whether  the  matter  is  relevant  or  not,  we  would  in- 
cline to  giving  the  party  or  counsel  using  the  words  the  benefit  of  the 
doubt  which  may  fairly  exist  as  to  its  pertinency."  Warner  v.  Paine 
(N.  Y.  1848)  2  Sandf.  195.  "So  long  as  they  can  be  deemed  to  be  possibly 
pertinent,  so  long  are  they  protected."  Sickles  v.  Kling  (N.  Y.  1901)  60 
App.  Div.  515.  An  affidavit  is  protected  "if  fairly  relevant  to  the  issue,  or 
responsive  to  some  fact  apparently  bearing  on  the  issue  to  which  it  is  di- 
rected."    Hyde  v.   McCabe    (1890)    100  Mo.  412. 

"Warner  v.  Paine  (N.  Y.  1848)  2  Sandf.  195;  Hoar  v.  Wood  (Mass. 
1841)  3  Mete.  193;  Gardemal  v.  McWilliams  (1891)  43  La.  Ann.  454; 
Klinck  v.  Colby  (1871)  46  N.  Y.  427;  Hart  v.  Baxter  (1881)  47  Mich. 
198;  Burdette  v.  Argile   (1900)   94  111.  App.   171. 

"Perkins  v.  Mitchell  (N.  Y.  i860)  31  Barb.  461;  Chambliss  v.  Blau 
(1899)    127  Ala.  86. 
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given  by  him  are  in  direct  response  to  questions  propounded  to 
him  by  court25  or  counsel,26  he  is  absolutely  protected.27  If 
the  question  was  put  by  the  court,  there  could  be  no  liability  for 
answering  it;  if  put  by  the  plaintiff's  counsel,  the  plaintiff  can  have 
no  ground  of  complaint  that  it  was  answered;  if  put  by  the  de- 
fendant's counsel,  objection  should  have  been  made,  and,  if  im- 
proper, it  would  have  been  excluded.28  A  witness  is  not 
answerable,  therefore,  for  statements  which  he  may  make  in 
direct  response  to  questions  put  to  him  which  are  not  objected  to 
and  excluded  by  the  court,  or  concerning  the  impertinency  or  im- 
propriety of  which  he  receives  no  advice  from  the  court.  Wit- 
nesses testify  under  the  guidance  of  the  court,  and  they  may 
safely  rely  upon  the  silence  of  the  court  or  the  absence  of  objec- 
tion on  the  part  of  counsel.29  The  question  of  materiality  is 
waived  and  concluded  by  counsel's  failure  to  object  to  the  question 
or  answer,  or  to  move  to  exclude  the  testimony.30    For  statements 

""Calkins  v.  Sumner  (i860)  13  Wis.  215;  Wright  v.  Lothrop  (1889) 
149  Mass.  385. 

^Hendrix  v.  Daughtry  (1907)  3  Ga.  App.  481;  Cooper  v.  Phipps  (1893) 
24  Ore.  357. 

"Crecelius  v.  Bierman  (1894)  57  Mo-  APP-  5*3  J  Perkins  v.  Mitchell 
(N.  Y.  i860)  31  Barb.  461 ;  Buschbaum  v.  Heriot  (Ga.  1909)  63  S.  E. 
645.  "If  witnesses  answer  pertinently  questions  asked  them  by  counsel 
which  are  not  excluded  by  the  tribunal,  or  answer  pertinently  questions 
asked  them  by  the  tribunal,  they  ought  to  be  absolutely  protected."  Wright 
v.  Lothrop    (1889)    149  Mass.  385. 

ffiBarnes  v.  McCrate    (1851)   32  Me.  442. 

^Calkins  v.  Sumner  (i860)  13  Wis.  193;  Acre  v.  Starkweather  (1898) 
118  Mich.  214;  Perkins  v.   Mitchell   (N.  Y.  i860)   31  Barb.  461. 

30Hendrix  v.  Daughtry  (1907)  3  Ga.  App.  481.  See  also  Buschbaum 
v.  Heriot  (Ga.  1909)  63  S.  E.  645.  The  mayor  of  a  city  was  summoned 
to  appear  as  a  witness  before  a  legislative  committee  appointed  at  a  time 
when  the  community  was  suffering  from  a  great  and  unusual  scarcity  of 
coal  to  ascertain  whether  any  attempt  was  being  made  to  corner  the 
market.  The  witness  stated  that  he  had  had  some  experience  in  attempting 
to  secure  coal  for  the  people  of  the  city,  whereupon  the  chairman  said  to 
him,  "The  committee  would  like  to  hear  about  it  in  your  own  way."  In 
response  the  witness  made  a  long  statement,  in  the  course  of  which  oc- 
curred the  allegations  complained  of.  Although  these  statements  were 
found  to  be  plainly  pertinent  to  the  subject  before  the  committee,  and  there- 
fore privileged,  the  court  said :  "Under  these  circumstances  the  witness, 
as  he  went  on,  had  the  right  to  assume  that  if  he  stated  anything  not 
wanted  by  the  committee  he  would  be  interrupted  by  the  chairman ;  and 
that,  in  the  absence  of  any  such  interruption,  he  was  giving  the  information 
for  which  the  chairman  asked,  exactly  as  if  the  question  had  been  more 
specific  and  the  statements  were  made  in  answer  thereto.  If  so,  the 
statements  being  responsive  to  the  question,  were  pertinent  within  the 
meaning  of  the  rule."  Sheppard  v.  Bryant  (1906)  191  Mass.  591.  "Where 
the  action  is  for  words  spoken  upon  the  witness  stand,  the  question  is, 
not  as  to  the  pertinency  or  relevancy  of  the  testimony,  but  whether  they 
v/ere  spoken  by  the  witness  without  being  stopped  by  the  court  or  counsel 
and  under  the  supposition  that  they  were  relevant."  Steinecke  v.  Marx 
(1881)   10  Mo.  App.  580. 
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volunteered,  or  not  in  response  to  questions  by  court  or  counsel, 
the  witness  is  also  protected  so  long  as  such  statements  are  rele- 
vant and  material  to  the  issue ;  but  he  will  not  be  permitted  with 
impunity  to  volunteer  defamatory  statements  which  are  irrelevant 
to  the  matter  of  inquiry.31 

The  doctrine  has  necessarily  been  applied  with  similar  latitude 
in  relation  to  comments  by  counsel.  The  position  of  an  advocate 
would  be  perilous  if  he  were  held  strictly  responsible  for  the  exer- 
cise of  his  judgment.  The  matter  to  which  his  immunity  does  not 
extend  must  be  so  palpably  wanting  in  relation  to  the  subject-mat- 
ter of  the  controversy  that  its  irrelevance  and  impropriety  are 
plainly  apparent.  Advocacy  implies  argument.  A  wide  latitude 
is  necessarily  allowed  in  the  interest  of  truth  and  justice,  for  no 
counsel  could  perform  his  duty  if  he  were  personally  responsible 
for  the  force  of  his  deductions  or  inferences  and  the  strength  of 
his  expressions.  That  they  are  extreme  or  only  specious  or  color- 
able, is  not  the  test,  but  whether  they  are  pertinent.  This  is  but 
the  principle  of  free  speech  in  the  administration  of  justice.  It 
protects  persons  defamed  by  providing  redress  for  accusations 
without  foundation  in  fact,  and  it  protects  the  advocate  by  assur- 
ing to  him  the  play  of  his  reason  within  the  facts.  The  advocate 
does  not  speak  mindful  of  another  day  when  he  will  be  called  upon 
to  justify  his  inferences  as  if  they  had  been  charged  as  facts,  or  to 
vindicate  his  conclusions  by  the  axioms  of  logic.  His  conclusions 
may  be  lame  and  impotent,  his  inferences  far  fetched  and  feeble, 
but  so  long  as  they  can  possibly  be  deemed  to  be  pertinent  they  are 
not  actionable.32 

It  does  not  necessarily  follow,  however,  that  every  publication 
in  judicial  proceedings  which  is  irrelevant  to  the  issue  is  action- 
able. Such  a  publication,  although  not  absolutely  protected,  may 
nevertheless  be  the  subject  of  conditional  immunity  under  the 
ordinary  doctrine  of  interest  or  duty  upon  which  conditional  im- 
munity is  based.  The  question  of  malice  then  becomes  the  con- 
trolling factor.  But  the  inference  of  malice  is  not  drawn,  as  a 
matter  of  law,  because  the  publication  on  such  an  occasion  was 
irrelevant ;  it  must  affirmatively  appear  that  it  was  also  malicious. 
In  other  words,  a  publication  in  the  course  of  a  judicial  proceed- 

"Wright  v.  Lothrop  (1889)  149  Mass.  385;  Acre  v.  Starkweather 
(1898)    118  Mich.  214;  Barnes  v.  McCrate   (1851)   32  Me.  442. 

^Sickles  v.  Kling  (N.  Y.  1901)  60  App.  Div.  515,  31  Misc.  289;  Harlow 
v.  Carroll  (1895)  6  App  D.  C.  128;  Stewart  v.  Hall  (1885)  83  Ky.  375; 
Youmans  v.  Smith  (1897)  153  N.  Y.  219;  Hoar  v.  Wood  (Mass.  1841) 
3  Mete.  193;  Shelfer  v.  Gooding  (1855)  47  N.  C.  175. 
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ing,  if  relevant,  will  not  support  an  action  for  defamation;  nor 
when  irrelevant,  if  the  speaker  or  writer  believed  that  it  was  rele- 
vant, and  had  reasonable  grounds  for  so  believing.33     The  same 

"Lawson  v.  Hicks  (1862)  38  Ala.  279;  Mower  v.  Watson  (1839)  11 
Vt.  536;  Hoar  v.  Wood  (1841)  3  Mete.  193;  Johnson  v.  Brown  (1878) 
13  W.  Va.  71;  Nissen  v.  Cramer  (1889)  104  N.  C.  576;  White  v.  Carroll 
(1870)  42  N.  Y.  161,  as  explained  in  Marsh  v.  Ellsworth  (1872)  50  N.  Y. 
309;  Wilson  v.  Sullivan  (1888)  81  Ga.  238;  Myers  v.  Hodges  (1907)  53 
Fla.  197;  Dunham  v.  Powers  (1869)  42  Vt.  1;  Calkins  v.  Sumner  (i860) 
13  Wis.  193;  Hyde  v.  McCabe  (1890)  100  Mo.  412.  "If  the  party  using 
them  was  not  actuated  by  malice,  but  in  good  faith  believed  that  they  were 
material  in  the  case,  and  the  attending  circumstances  justified  the  belief, 
then  he  is  not  liable.  If  under  all  the  circumstances  he  may  deem  the 
statement  reasonably  necessary  to  his  cause,  and  there  is  an  absence  of 
malice  as  a  cloak  for  defamation,  then  public  policy  requires  that  he 
should   not  be  held  liable."     Stewart  v.   Hall    (1885)    83  Ky.  375. 

The  cases  in  which  this  rule  has  been  applied,  classified  according  to 
participants,  are : 

Judge:  Aylesworth  v.   St.  John   (N.  Y.  1881)  25  Hun  156. 

Jurors:  Rector  v.  Smith  (i860)   11  la.  302. 

Witnesses:  White  v.  Carroll  (1870)  42  N.  Y.  161,  as  explained  in 
Marsh  v.  Ellsworth  (1872)  50  N.  Y.  309;  Crecelius  v.  Bierman  (1894)  59 
Mo.  App.  513;  Lamberson  v.  Long  (1896)  66  Mo.  App.  253;  Cooper  v. 
Phipps  (1893)  24  Ore.  357;  Hutchinson  v.  Lewis  (1881)  75  Ind.  55; 
Shadden  v.  McElwee  (1887)  86  Tenn.  146,  as  explained  in  Cooley  v. 
Galyon  (1902)  109  Tenn.  1;  Calkins  v.  Sumner  (i860)  13  Wis.  193; 
Smith  v.  Howard  (1869)  28  la.  51;  Hendrix  v.  Daughtry  (1907)  3  Ga.  App. 
481;  Buschbaum  v.  Heriot  (Ga.  1909)  63  S.  E.  645;  Acre  v.  Starkweather 
(1898)    118   Mich.   214. 

Counsel:  Mower  v.  Watson  (1839)  11  Vt.  536;  Hastings  v.  Lusk 
(N.  Y.  1839)  22  Wend.  410;  McDavitt  v.  Boyer  (1897)  169  111.  455;  Hyde 
v.  McCabe  (1890)    100  Mo.  412;  Stewart  v.  Hall  (1885)  83  Ky.  375. 

Parties:    Myers    v.    Hodges    (1907)    53    Fla.    197;    Johnson    v.    Brown 

(1878)  13  W.  Va.  71;  Nissen  v.  Cramer  (1889)  104  N.  C.  576;  Mower  v. 
Watson  (1839)  11  Vt.  536;  Burdette  v.  Argile  (1900)  94  111.  App.  171; 
Union  Mutual  Life  Ins.  Co.  v.  Thomas  (1897)  83  Fed.  803;  Gardemal  v. 
McWilliams  (1891)  43  La.  Ann.  454;  Warner  v.  Paine  (N.  Y.  1848)  2 
Sandf.  195;  Lawson  v.  Hicks   (1862)   38  Ala.  279. 

In  Johnson  v.  Brown  (1878)  13  W.  Va.  71,  it  is  stated  that  some 
courts  have  further  qualified  the  rule  by  holding  that  impertinent  publica- 
tions would  be  absolutely  privileged  if  the  party  could  show  that  he  had 
reasonable  cause  to  believe,  and  did  in  fact  believe,  that  the  matter  was 
true  and  pertinent,  citing  Suydam  v.  Moffatt  (N.  Y.  1848)  1  Sandf.  459; 
White  v.  Carroll  (1870)  42  N.  Y.  161,  and  Lea  v.  White  (Tenn.  1856)  4 
Sneed  in.  This  is  hardly  a  correct  statement  of  the  New  York  cases.  The 
Tennessee  cases  on  the  subject  are  much  confused  in  consequence  of  the 
persistent  use  of  the  term  probable  cause;  and  the  language  used  often  goes 
beyond  the  actual  decision.  Shadden  v.  McElwee  (1887)  86  Tenn.  146. 
In  Buschbaum  v.  Heriot  (Ga.  1909)  63  S.  E.  645,  however,  the  court 
asserts  that  "where  a  witness  falsely  and  maliciously  volunteers  statements 
which  are  defamatory,  and  which  in  no  way  illustrate  any  of  the  issues 
pending  for  solution  before  the  court  or  jury,  such  statements  are  not 
privileged  unless  the  witness  bona  fide  believes  the  statements  made  by  him 
to  be  true,  and  makes  them  believing  in  good  faith  that  they  are  material ; 
both  of  which  facts  are  for  the  jury.  In  the  latter  case  his  privilege  pro- 
tects him  no  matter  how  great  his  malice." 

A  further  examination  of  the  situation  of  parties  in  the  absence  of 
absolute  privilege,  and  of  the  force  and  effect  of  malice,  more  properly 
belongs  to  the  subject  of  conditional  immunity.  Reference  may  be  made, 
however,  to  the  following  cases  in  which  absolute  immunity  was  claimed : 
Moore  v.   Mfrs.  Nat.  Bank   (1890)    123  N.  Y.  420;  McLaughlin  v.  Cowley 

(1879)  127  Mass.  316;  Clemmons  v.  Danforth    (1895)   67  Vt.  617. 
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rule  applies  to  publications  not  made  "in  office,"  34  and,  presuma- 
bly, to  publications  made  in  the  course  of  judicial  proceedings 
where  the  court  was  without  jurisdiction.35 

When  the  facts  are  not  in  dispute,  relevancy,  like  privilege,  is 
a  question  of  law  for  the  court.36  And  the  burden  of  proof  is 
upon  him  who  alleges  irrelevance,  unless  such  irrelevance  is  dis- 
closed by  the  complaint,  or  otherwise  appears  on  the  trial.37 

Van  Vechten  Veeder. 
New  York. 

^"But  in  actions  for  defamatory  words  against  a  member  [of  the 
legislature]  he  may,  in  cases  to  which  his  privilege  does  not  extend, 
defend  himself  like  any  other  citizen,  by  proving  that  the  words  were 
spoken  for  a  justifiable  purpose,  not  maliciously,  nor  with  a  design  to  de- 
fame the  character  of  any  man."  Coffin  v.  Coffin  (1808)  4  Mass.  1.  See 
also  Maurice  v.  Worden  (1880)  54  Md.  233.  A  good  illustration  is  the 
case  of  Wright  v.  Lothrop  (1889)  149  Mass.  385.  where  the  owner  of  a 
building  which  had  been  found  by  a  jury  to  have  been  destroyed  by  the 
negligence  of  a  tenant  at  will,  stated  to  a  legislative  committee  which  had 
under  consideration  a  bill  making  tenants  at  will  liable  for  such  negli- 
gence that  his  tenant  had  wilfully  burned  his  building,  though  he  could  not 
prove  it.  The  court  reversed  a  direction  for  the  defendant  on  the  ground 
that  the  question  whether  this  was  a  privileged  communication,  as  made  by 
the  owner  in  good  faith  and  without  malice,  was  for  the  jury.  "There 
was  some  evidence,  however,  as  we  construe  the  exceptions,  that  the  de- 
fendant was  not  a  witness,  and  was  not  so  considered  or  treated  by  the 
committee,  but  that  he  appeared  before  the  committee  voluntarily  to  call 
attention  to  the  state  of  the  law  on  the  subject  of  the  liability  of  tenants 
at  will  for  the  negligent  burning  of  buildings  in  their  possession,  and  to 
urge  the  committee  to  report  a  bill  changing  the  law,  and  that  he  made  the 
statement  without  being  asked  a  question  upon  the  subject.  The  defendant 
had  the  interest  which  all  citizens  have  in  procuring  wise  legislation,  and 
his  attention  had  been  particularly  called  to  what  he  may  have  deemed  a 
defect  in  the  law.  In  asking  Mr.  Boyden,  a  member  of  the  House  of 
Representatives,  to  introduce  the  order,  and  in  appearing  before  the  com- 
mittee to  which  the  order  had  been  referred,  it  must  be  considered  that 
he  was  acting  in  a  matter  which  legitimately  concerned  him,  and  was  mak- 
ing communications  to  persons  who  had  authority  to  deal  with  the  sub- 
ject, and  that  such  communications  are  privileged  if  they  are  made  in 
good  faith  and  without  malice.     The  privilege  is  conditional,  not  absolute." 

35If  it  appear  that  the  libelous  allegations  were  published  in  the  due 
course  of  legal  procedure,  though  it  be  proved  that  the  court  had  no  juris- 
diction, or  that  the  allegations  were  not  pertinent  to  the  legal  procedure, 
still  the  law  does  not  presume  malice  on  the  part  of  the  defendant;  but  the 
plaintiff  must  prove  express  malice  to  entitle  him  to  recover.  The  simple 
fact  that  the  libelous  matters  were  published  in  the  course  of  legal  pro- 
cedure *  *  *  rebuts  the  prima  facie  presumption  of  malice,  and  makes  it 
incumbent  on  the  plaintiff  to  prove  express  malice;  the  case  being  what  is 
called  a  conditionally  privileged  publication."  Johnson  v.  Brown  (1878) 
13  W.  Va.   71. 

36Harlow  v.  Carroll  (1901)  6  App.  D.  C.  128;  Sickles  v.  Kling  (N.  Y. 
1901)  60  App.  Div.  515;  Jones  v.  Brownlee  (1901)  161  Mo.  258;  Myers  v. 
Hodges    (1907)    S3  Fla.   197- 

"Mower  v.  Watson  (1839)  11  Vt.  536;  Calkins  v.  Sumner  (i860)  13 
Wis.  193;  Johnson  v.  Brown  (1878)  13  W.  Va.  71;  Cooper  v.  Phipps 
(1893)  24  Ore.  357;  Crecelius  v.  Bierman  (1894)  59  Mo.  App.  513;  Hutch- 
inson v.  Lewis  (1881)  75  Ind.  55;  Liles  v.  Gaster  (1885)  42  Ohio  St.  631. 
But  see  Moore  v.  Mfrs.  Nat.  Bk.  (1890)  123  N.  Y.  420;  Clemmons  v. 
Danforth   (1895)   67  Vt.  617;  Torrey  v.  Field   (1838)   10  Vt.  353- 
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NOTES. 


Demurrage  for  Freight  Car  Detention. — Within  recent  years  the  right 
of  a  railroad  to  make  reasonable  charges  for  unnecessary  delay  in  loading 
and  unloading  freight  cars,  similar  to  the  demurrage  charges  of  admiralty 
law,  announced  for  the  first  time  in  New  York  in  a  late  decision,  Erie  R.  R. 
Co.  v.  Waite  (N.  Y.  1909)  62  Misc.  2>72»  nas  received  fairly  wide  recognition 
in  statute1  and  case  law.  The  English  admiralty  court  has  maintained  that 
the  right  to  charge  demurrage  is  one  existing  ex  contractu,  by  force  of 
express  stipulations  in  bills  of  lading,2  though  it  has  admitted  that 
in  addition  to  this  absolute  contract  obligation  on  the  consignee  to  pay  for 
the  detention  of  a  vessel  past  the  stipulated  time,  i.  e.  technical  demurrage, 
there  is  an  additional  obligation  implied  to  use  "reasonable  diligence"  in 
loading  or  unloading.3  The  American  admiralty  courts,  however,  have  as- 
serted that  there  is  a  general  right  of  demurrage,  independent  of  contract, 

1Statute  laws  of  N.  J.  1907  Ch.  56;  Tex.  Rev.  Stat.  sec.  4497-4500  (see  201  U.  S. 
321);  Public  Acts  Mich.  1907  No.  312. 

2Brouncker  v.  Scott  (181 1)  4  Taunt.  1;  Chappell  v.  Comfort  (1861)  10  C.  B.  (n.  s.) 
801. 

»Ford  v.  Cotesworth  (1868)  L.  R.  4  Q-  B.  127. 
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to  impose  charges  for  unnecessary  detention.4  The  effect  of  this  conflict  of 
authority  on  the  necessity  of  contract  is  observable  in  the  American  de- 
cisions which  treat  of  the  newly  developed  right  of  a  railroad  to  charge  for 
car  detention,  variously  termed  "demurrage"  or  "a  charge  in  the  nature  of 
demurrage." 

First,  there  are  the  older  decisions,  now  in  the  minority,  which  refuse 
to  recognize  the  right  unless  expressly  provided  for  in  the  contract  of 
shipment.5  Other  decisions  enforce  the  charge  against  the  consignee  when 
the  consignor  and  the  railroad  have  contracted  for  demurrage  in  the  bill 
of  lading,  on  the  ground  that  by  accepting  the  cargo  and  the  bill  the  con- 
signee in  fact  impliedly  contracted  to  pay  the  charge.6  Other  jurisdictions 
hold  that  when  the  railroad  publishes  demurrage  rules,  consignor  and  con- 
signee, even  in  the  absence  of  stipulations  in  the  bill,  impliedly  contract  to 
pay  the  charges.7  Others  fix  a  pure  quasi-contractual  obligation,  that  is  an 
obligation  imposed  solely  by  law,  on  the  consignee  to  pay  for  the  use  of 
the  car  as  a  storehouse,  to  which  his  payment  for  freight  does  not  entitle 
him,8  a  holding  in  conformity  with  the  American  admiralty  rule  that  de- 
murrage need  not  rest  on  contract.  The  Interstate  Commerce  Commission 
goes  a  step  farther  and  permits  the  railroad  company  to  collect  a  charge 
in  the  nature  of  a  penalty,  increasing  as  the  time  of  detention  lengthens.9 
However,  irrespective  of  the  theories  of  the  obligation,  as  affecting  the 
form  of  action,  beneath  all  the  decisions  which  allow  the  charge  are  certain 
common,  urgent  reasons  which  amply  justify  the  result  reached. 

First,  the  demurrage  charge  is  merely  an  extension  of  the  well  estab- 
lished right  of  the  railroad  to  charge  for  storage  after  it  has  fulfilled  its 
duties  as  a  bailee  for  transportation  and  is  holding  the  freight  for  the 
consignee,  as  a  warehouseman.  The  cases  which  establish  this  right  have 
to  do  with  the  situation  where  the  railroad  has  removed  freight  from  its 
cars  and  stored  it  in  its  depots  or  warehouses,  but  as  has  been  properly 
urged,  the  same  right  should  exist  when  the  freight  is  left  in  the  cars,  as 
this  method  of  storage  in  the  majority  of  instances  is  as  effectual  as  any 
other  and  results  in  a  saving  of  time  and  expense  to  the  consignee.10 
Secondly,  the  interests  of  all  shippers  demand  that  the  railroad  be  permitted 
to  enforce  demurrage  rules  designed  to  help  it  perform  its  public  duty  of 
furnishing  rapid  and  adequate  service  by  compelling  dilatory  customers 
to  load  or  unload  promptly  and  free  cars  within  a  reasonable  time.11  This 
reason  justifies  the  penalty  charges  allowed  by  the  Interstate  Commerce 
Commission.  On  these  considerations  the  majority  of  recent  decisions 
have  further  extended  the  right  of  the  railroad  by  giving  it  a  warehouse- 

4The  Apollon  (1824)  9  Wheat.  362,  377;  Hawgood  v.  1310  Tons  of  Coal  (1884)  21 
Fed.  681. 

6Chicago  &  N.  W.  R.  R.  Co.  v.  Jenkins  (1882)  103  111.  588;  B.  &  M.  R.  R.  Co.  v. 
Chicago  Lumber   Co.    (1884)    15  Neb.   390. 

•Sutton  v.  Housatonic  R.  R.  Co.   (1891)  45   Fed.  507. 

'Miller  v.  Mansfield  (1873)  112  Mass.  260;  Miller  v.  Ga.  Ry.  Co.  (1891)  88  Ga.  563; 
Pa.  R.  R.  Co.  v.  Midvale  Steel  Co.  (1900)  201  Pa.  St.  624. 

8Nicolette  Lumber  Co.  v.  Peoples'  Coal  Co.  (1906)  213  Pa.  St.  379;  Chicago  etc.  Ry. 
Co.  v.  Pioneer  Fuel  Co.  (1892)  Beach  Ry.  Law  §924;  Darlington  v.  Mo.  Pacific  R.  R.  Co. 
(1903)   99  Mo.  App.  1. 

9N.  Y.  Hay  Exchange  Assoc,  v.  Pa.  R.  R.  Co.   (1908)    14  I.  C.  C.  R.   178. 

10Miller  v.  Ga.  Ry.  Co.,  supra;  Schumacher  v.  Chicago  &  N.  W.  R.  R.  Co.  (1904)  207 
111.  199- 

"Darlington  v.  Mo.  Pacific  R.  R.  Co.,  supra;  Ky.  Wagon  Mfg.  Co.  v.  Louisville  & 
Nashville  R.  R.  Co.  (1891)  50  Amer.  and  Eng.  R.  R.  Cases  90. 
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man's  lien  for  demurrage  charges  though   it  was  not  stipulated   for  in  the 
bill  of  lading.12 

An  interesting  example  of  a  statutory  demurrage  is  found  in  two 
federal  decisions13  which  establish  a  right  in  the  railroad  under  the  Inter- 
state Commerce  Act  to  charge  demurrage  on  interstate  shipments,  subject 
to  an  ultimate  adjudication  as  to  its  propriety  by  the  Interstate  Commerce 
Commission.  The  result  is  reached  by  holding  that  the  act  compels  the 
shipper  to  pay  promptly  the  published  rate  of  the  railroad,  even  though  it 
includes  a  demurrage  charge,  a  payment  of  less  than  the  published  rate 
exposing  him  to  the  penalties  of  the  act  for  accepting  rebates.  A  protest 
against  the  demurrage  part  of  the  rate  can  be  addressed  only  to  the  Com- 
mission under  a  complaint  as  to  the  reasonableness  of  the  whole  rate. 


The  Effect  of  Unavoidable  Failure  of  Supply  Upon  the  Duties  of 
Public  Service  Companies. — Public  service  companies  are  commonly  said 
to  be  under  obligation  to  serve  all  who  apply  "with  adequate  facilities, 
for  reasonable  compensation  and  without  discrimination." 1  In  ordinary 
cases,  such  a  statement  supplies  adequate  tests  for  discovering  the  duties 
of  public  service  companies ;  but  cases  occasionally  arise  to  which  these 
rules  are  difficult  of  application.  Such  is  the  case  of  a  natural  gas  com- 
pany whose  supply  of  gas  is  limited. 

It  has  been  argued  that  such  a  case  should  be  governed  by  the  rules 
applicable  to  the  failure  of  a  common  carrier  to  furnish  cars  for  an 
extraordinary  demand.2  The  carrier  is  allowed  to  supply  customers  in 
the  order  of  their  application  for  service,  in  apparent  disregard  of  the 
usual  rule  against  discrimination.  This  condition,  however,  can  only  be 
temporary,  because  of  the  rule  that  the  carrier  must  provide  facilities 
adequate  to  ordinary  demands.3  To  render  the  cases  truly  analogous, 
the  gas  company  must  be  held  to  a  similar  duty  of  purchasing  new  gas 
fields.  It  is  believed  that  the  courts  would  not  recognize  such  a  duty.4 
Public  service  companies  owe  duties  because  of  the  nature  of  the  function 
which  they  have  undertaken.5  The  scope  of  those  duties  must,  in  some 
degree  at  least,  be  determined  by  the  extent  of  their  public  profession,  or 
undertaking  to  serve  the  public.6  The  nature  of  the  business  must  also 
be  considered.7  Accordingly,  a  natural  gas  company  would  seem  to  under- 
take  to   supply   gas   only    from    its   fields,    which   must   be   known,    in   the 

"New  Orleans  &  N.  E.  R.  R.  Co.  v.  George  (1903)  82  Miss.  710;  Southern  Ry.  Co.  v. 
Lockwood  Mfg.  Co.  (1904)  142  Ala.  322;  Pittsburg  C.  C.  &  St.  Louis  R.  R.  Co.  v. 
Moar  Lumber  Co.  (1905)  27  Ohio  C.  C.  588.  Contra,  Crommelin  v.  N.  Y.  &  Harlem 
R.  R.  Co.  (N.  Y.  1868)  1  Abb.  App.  472;  Nicolette  Lumber  Co.  v.  Peoples'  Coal  Co., 
supra. 

"Central  R.  R.  Co.  of  N.  J.  v.  Hite  (1909)  166  Fed.  976;  Texas  &  Pacific  Ry.  Co.  v. 
Abilene  Cotton  Oil  Co.  (1907)  204  U.  S.  436. 

iBeale  &   Wyman,    Railroad    Rate   Regulation   §    55. 

2iS   Harv.   Law  Rev.   571. 

3Beale   &    Wyman,    Railroad    Rate    Regulation    §§    262-265. 

'No  case,  however,  has  been  found  decisive  of  this  question.  In  State  ex  rel  v. 
Consumers  Gas  Trust  Co.  (1901)  157  Ind.  345,  it  is  expressly  stated  that  this  question 
is    not    involved. 

56   Columbia  Law   Review  259. 

6Eikins  v.  Boston  &  M.  R.  R.  Co.  (1851)  23  N.  H.  275,  285;  Citizens'  Bank  v. 
Nantucket  Steamboat  Co.  (U.  S.  1811)  2  Story  16;  Johnson  v.  Midland  Ry.  Co.  (1849) 
4  Ex.  367,  37 1- 

"Hutchinson,    Carriers   (3   ed.)    §   90. 
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nature  of  things,  to  be  liable  to  exhaustion.  Its  duty  would  not  extend  to 
the  purchase  of  new  gas  fields.8 

There  remains,  then,  to  consider  the  rules  applicable  to  the  distribution 
of  a  limited  supply.  In  Indiana,  it  has  been  held  that  a  gas  company  is 
not  justified  in  refusing  to  serve  a  newcomer  on  the  ground  that  such 
service  would  render  inadequate  the  supply  to  those  already  under  con- 
tract with  the  company,  the  ordinary  rule  against  discrimination  being 
applied.9  A  similar  result  has  recently  been  reached  in  a  Pennsylvania 
case,  Fairchance  Window  Glass  Co.  v.  Star  Gas  Co.  (1909)  66  Leg.  Int. 
No.  29,  where  a  contract  by  a  gas  company  to  supply  one  consumer  with 
all  the  gas  it  should  require  was  held  void,  because  its  fulfillment  would 
prevent  the  service  of  other  consumers.  These  are  believed  to  be  the 
only  decisions  upon  the  point.  In  the  Indiana  case,  the  court  laid  stress 
upon  the  fact  that  the  company  had  received  the  right  of  eminent  domain. 
But  the  right  of  eminent  domain  is  granted  in  the  public  interest;10  and 
its  exercise  is  allowed  to  public  service  companies  because  of  their  duty 
to  serve  the  community.  The  nature  and  scope  of  that  duty  must  be  de- 
termined upon  principles  of  common  law  or  statute;  and  do  not  depend 
upon  the  existence  of  the  right  of  eminent  domain.  The  effect  of  the 
decision  as  a  precedent  is  further  weakened  by  the  court's  statement  that 
there  was  no  complaint  by  the  consumers,  the  decision  in  a  suit  to  which 
the  consumers  should  be  parties  being  left  to  inference. 

The  Pennsylvania  case  was  based  largely  upon  the  terms  of  a  statute, 
under  which  the  company  was  organized.  In  neither  case  was  there  any 
discussion  of  the  applicability  of  the  common  law  rule  against  discrimina- 
tion to  the  peculiar  case  under  consideration.  The  reason  for  governmental 
regulation  of  public  service  companies  is  the  public  interest.11  A  rule 
should  therefore  be  considered  sound  according  as  it  subserves  the  public 
interest.  It  is  conceived  that  the  application  of  the  rule  against  discrimina- 
tion might  result,  in  an  extreme  case,  in  an  inadequacy  of  supply  to  all 
consumers,  such  that  industrial  and  commercial  activity,  and  the  resultant 
prosperity  of  the  community  would  be  seriously  threatened,  without  corre- 
sponding advantage  to  anyone.12  Similarly,  a  limited  supply  of  gas  might 
be  so  dissipated  among  private  consumers  that  no  one  would  be  properly 
supplied.  In  such  cases,  the  application  of  the  rule  against  discrimination 
would  obviously  not  subserve  any  public  interest.     Any  other  rule,  however, 

8It  is  true  that  railroad  companies  have  been  compelled  to  condemn  land  in  the  per- 
formance of  a  public  duty,  Wisconsin  etc.  Ry.  Co.  v.  Jacobson  (1900)  179  U.  S.  287, 
302;  Mayor  etc.  v.  Norwich  &  Worcester  R.  R.  Co.  (1871)  109  Mass.  103,  112,  113; 
People  ex  rel  v.  D.  &  C.  R.  R.  Co.  (1874)  58  N.  Y.  152,  263;  but  there  is  no  intima- 
tion that  they  would  be  compelled,  in  the  public  interest,  to  build  a  new  branch  road, 
which  would  be  analogous  to  the  requirement  that  a  gas  company  purchase  new  fields. 
Indeed,  the  contrary  is  the  intimation  of  Parke,  B.,  in  Johnson  v.  Midland  Ry.  Co., 
supra. 

Even  if  there  were  such  a  requirement,  it  would  have  obvious  limits.  Made  in  the 
public  interest,  for  example,  it  would  not  logically  extend  to  the  purchase  of  fields  so 
situated  that  the  increased  supply  of  gas  would  not  be  available  to  consumers  at  a  price 
which   would   make   it   desirable. 

"State  ex   rel  v.   Consumers  Gas  Trust  Co.,  supra. 

10See   Olmstead   v.    Camp    (1866)    33    Conn.    532. 

n6  Columbia  Law  Review  259;  State  ex  rel  v.  Dodge  City  etc.  Ry.  Co.  (1894)  53 
Kan.  329;   Commonwealth  v.  Fitchburg  R.  R.  Co.   (Mass.   1858)    12  Gray   180,   189. 

^Compare  the  policy  of  statutes  requiring  that  in  years  when  the  water  supply  is 
scarce  appropriators  shall  have  precedence  according  to  their  priority  of  residence. 
Revised  Statutes,  Arizona,  par.  3215,  quoted  in  Slosser  v.  Salt  River  Valley  Canal  Co. 
(1901)  7  Ariz.  376.  It  is  obvious,  however,  that  such  an  analogy  is  open  to  the 
objections   urged   against    the   one    discussed   above. 
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would  meet  with  at  least  equally  great  objections.  In  the  ordinary  case, 
it  would  be  difficult  to  determine  whether  the  public  interest  is  better  sub- 
served by  adequate  service  of  a  few  or  by  imperfect  service  of  many 
consumers.  Any  rule  allowing  a  natural  gas  company  to  prefer  one  con- 
sumer would  also  open  the  way  to  collusion  with  a  favorite  customer. 
It  is  probable,  therefore,  that  courts  will  prefer  the  single,  definite  test 
of  discrimination  to  any  vague,  illusory  rule  based  upon  a  theoretical 
advantage  to  the  public. 


"Necessity"  in  the  Law  of  Negligence. — That  necessity  was  a  well 
recognized  ground  at  common  law  for  imposing,  or  relieving  from,  legal 
liability  is  undoubted.1  An  agency  was  frequently  implied  on  this  ground.2 
If  self  defense,3  and  in  some  instances,  the  defense  of  property,*  neces- 
sitated killing  the  assailant,  or  trespasser,  the  act  was  not  murder;  and  many 
trespasses,  if  impelled  by  necessity,  could  be  justified.5  In  general,  four 
kinds  of  necessity  find  recognition.  First,  strict  necessity,  involving  the 
preservation  of  human  life.  Second,  economic  necessity  involving  property 
and  business  interests.  Little  recognized  at  common  law,  this  type  has 
grown  in  favor.  Thus  it  has  been  included  within  the  necessity  justifying 
violation  of  Sunday  laws,8  and  the  retention  of  property  under  a  contract 
has  been  declared  not  to  waive  known  defects  where  rejection  would  have 
entailed  great  economic  disadvantage.1  A  ship's  captain  may,  without 
liability,  if  impelled  by  necessity,  sacrifice  his  cargo  in  order  to  save 
property  on  board.8  Third,  necessity  of  obedience  to  command.'  This,  it 
is  conceived,  narrows  down  to  a  case  of  strict  necessity,  for  the  ultimate 
need  of  obedience  rests  ordinarily  upon  the  preservation  of  life.  Fourth, 
necessity  resulting  from  impaired  mental  ability  instanced  by  action  under 
sudden  peril,10  and,  in  some  jurisdictions,  homicide  under  impulse  uncon- 
trollable by  reason  of  diseased  mind.11 

The  application  of  these  principles  to  the  law  of  negligence  is  obviously 
logical.  In  such  cases,  however,  the  courts  proceed  with  caution  and  seem 
to  recognize  strict  necessity  only.     The  custodian  of  a  person  having  an 

*Cf.  the  maxims  "Necessitas  non  habet  legem";  "Necessitas  vincit  legem"  Bouvier 
Law  Diet.  Rawles  Ed.  vol.  II  p.  364;  Egbert  v.  McGuire  (N.  Y.  1900)  36  Misc.  245; 
In  re  Briggs  (1904)  135  N.  C.  118,  126. 

2McReady  v.  Thorn  (1873)  51  N.  Y.  454!  Ginn  v.  Roberts  (1874)  L.  R.  9  C.  P.  331; 
Pike  v.  Balch  (1854)  38  Me.  302.  Cf.  Terre  Haute  Etc.  Co.  v.  McMurray  (1884)  98 
Ind.  358;  Sevier  v.  Birmingham  etc.  Co.  (1890)  92  Ala.  258;  Gwilliam  v.  Twist  (1895) 
L.  R.  2  Q.  B.  D.  84. 

3Kennedy  v.  Comw.  (Ky.  1878)  14  Bush  340;  State  v.  Johnson  (1876)  75  N.  C.  174; 
Reg.  v.  Dudley  (1884)  L.  R.  14  Q-  B.  D.  273,  285. 

'Carroll  v.  State  (1853)  23  Ala.  28. 

"Ploof  v.  Putnam  (1908)  81  Vt.  471;  Rightmire  v.  Shepard  (1891)  12  N.  Y.  Supp. 
800.     Cf.  Cole  v.  Turner   (1704)  6  Mod.  149. 

sFlaggz>.  Millbury  (Mass.  1849)  4  Cush.  243;  Morris  v.  State  (1869)  31  Ind. 189;  Johnson 
v.  The  People  (1891)  42  111.  App.  594;  State  v.  Wilkinson  (1877)  59  Ind.  416;  Edgerton 
v.  State  (1871)  67  Ind.  588;  Comw.  v.  Knox  (1809)  6  Mass.  76;  Contra,  Comw.  v. 
Josselyn  (1867)  97  Mass.  411;  State  v.  Goff  (1859)  20  Ark.  289. 

'Charlie  v.  Pothoff  (1903)  118  Wis.  258;  Payne  v.  The  Lumber  Co.  (1903)  no  La. 
750;  Levy  v.  Schwarz  (1882)  34  La.  Ann.  209;  Munro  v.  Butt  (1858)  8  El.  &  B.  738, 
753;  Fitzgerald  v.  La  Port  (1894)   64  Ark.  34;  Franklin  v.  Schultz   (1899)   23  Mont.   165. 

8Columbia  Ins.  Co.  v.  Ashley  (1839)  !3  Pet-  341-  See  also  for  other  examples  of 
economic  necessity  Egbert  v.  McGuire,  supra;  People  v.  Siegel  (N.  Y.  1873)  40  How.  Pr. 
151. 

"Thompson  v.  Herman  (1879)  47  Wis.  602;  Keating  v.  Pacific  etc.  Co.  (1899)  21 
Wash.  415. 

"Coulter  v.  Amer.  Etc.  Co.  (1874)   s6  N.  Y.  585;  Joyce  v.  Boyce  (1816)   1  Stark.  493. 

"Parsons  v.  State   (1887)   81   Ala.  577. 
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infectious  disease  may  publicly  expose  his  patient  if  the  necessity  be 
urgent."  Further,  a  vessel  may  deviate  from  its  course  to  save  life  upon  a 
vessel  in  distress  without  liability  for  the  deviation,  but  not  to  save  property 
only."  This  restriction  is  proper,  for  manifestly  there  is  little  merit  in  the 
contention  that  an  individual  may  consider  his  duty  to  the  person  or  prop- 
erty of  another  diminished  because  of  his  own  or  a  third  person's  pecuniary 
interest.13  Such  an  argument  loses  force,  however,  if  the  negligence 
sought  to  be  excused  is  contributory  and  the  necessity  relied  on  results 
from  the  negligence  of  the  adverse  party. 

Of  course,  if  the  negligence  of  one  person  puts  another  in  a  position  of 
danger  the  adoption  of  a  dangerous  alternative  is  excusable.10  Nor  is 
a  third  person  negligent  who  seeks  to  save  another  in  peril.13  However,  if 
such  negligence  results  merely  in  a  high  degree  of  inconvenience,  the 
courts  regard  consequent  action  as  impelled  by  necessity,  so  long  as  it  is 
not  obviously  dangerous.14  Further,  riding  upon  the  platform  of  an  over- 
crowded car  is  not  contributory  negligence;15  an  obstructed  side  walk  or 
road  warrants  deviation  ;18  and  an  icy  way  may  be  used  if  the  only  one 
available.17  In  such  cases  the  impelling  necessity  can  scarcely  be  termed 
strict.  If  the  necessity  would  induce  similar  conduct  in  an  ordinarily 
prudent  man  it  is  sufficient.  The  necessity  of  saving  property,  however, 
is  not  deemed  sufficient  to  warrant  imperilling  life.13  The  question  whether 
it  would  excuse  exposing  property  seems  never  to  have  arisen. 

Assumption  of  risk  must  be  sharply  distinguished,  in  this  connection." 
Although  necessity  negates  voluntary  assumption  of  risk,"  economic  neces- 
sity, such  as  fear  of  losing  a  position,  is  here  little  countenanced.  The 
distinction  is  not  free  from  doubt.20  Its  disregard  in  a  recent  case  is  note- 
worthy. Mo.  Etc.  Co.  v.  McLean  (Tex.  1009)  118  S.  W.  161.  A  carrier 
supplied  defective  refrigerator  cars  to  a  shipper  of  fruit  who,  despite  his 
knowledge  of  the  defect,  accepted  them.  Failure  to  ship  at  that  time  would 
have  resulted  in  the  total  loss  of  the  fruit.  It  was  held  that  the  necessity 
of  the  situation — a  purely  economic  one — induced  by  the  carrier,  freed 
the  shipper  of  blame.  The  decision  is  of  little  weight,  however,  because  in 
pleading  contributory  negligence,  the  carrier  admitted  negligence  on  his  own 
part,  and  as  a  carrier  of  goods  is  an  insurer  except  for  acts  of  God  and  of 
the  public  enemy,  loss  resulting  from  his  negligence  is  actionable.21 

^Met.  District  v.  Hill  (1881)  6  App.  Cases  193,  204;  Rex  v.  Vantandillo  (18 15)  4 
Maule  &  S.  73- 

"Scaramanga  v.  Stamp  (1880)  L.  R.  5  C.  P.  D.  295;  8  Columbia  Law  Review  p.  507. 

"Western  Etc.  Co.  v.  Stanley  (1883)  61  Md.  266;  McDonald  v.  Chicago  etc.  Co. 
(1868)  26  la.  124;  Adams  v.  Lancashire  Etc.  Co.  (1869)  L.  R.  4  C.  P.  739;  Gee  v.  Met. 
etc.  Co.  (1873)  L.  R.  8  Q.  B.  161. 

15Turnbull  v.  Erickson  (1899)  97  Fed.  891;  Archer  v.  Fort  Wayne  etc.  Co.  (1891)  87 
Mich.  101. 

160'Laughlin  v.  Dubuque  (1876)  42  la.  539;  Kelly  v.  Fond  du  Lac  (1872)  31  Wis. 
179. 

"Cosner  v.  City  etc.  (1894)  90  la.  33;  Mitchell  v.  City  of  Richmond  (1907)  107  Va. 
193- 

"Davis  Coal  Co.  v.  Polland  (1901)   158  Ind.  607. 

"Cf.  Fitzgerald  v.  Conn.  Etc.  Co.  (1891)   155  Mass.   155. 

2°Thrussel  v.  Handyside  (1888)  L.  R.  20  Q.  B.  D.  359;  Yarmouth  v.  France  (1877) 
L.  R.  19  Q-  B.  D.  647. 

^McCarthy  v.  Louisville  Etc.   Co.   (1894)    102  Ala.    193. 
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The  Power  of  the  Legislature  Over  the  Right  of  Eminent  Domain 
Granted  to  a  Corporation. — That  the  right  of  eminent  domain,  though  in- 
herent in  sovereignty  may  be  delegated  to  corporations,  public  or  private, 
is  now  conceded.  When  delegated,  however,  the  right  savors  of  a  personal 
trust,  and  is  inalienable.1  Its  exercise,  moreover,  may  be  compelled  if 
essential  to  the  effectuation  of  a  legislative  mandate  provided  the  order  lies 
within  the  constitutional  supervisory  power  of  the  state  over  corporations.* 
It  is  urged  further  that  the  rights  of  the  grantee  of  the  power  are  vested 
and  inviolate  and  that  any  legislation  subsequent  to  the  grant  of  the  power 
rendering  its  exercise  more  burdensome,  is  unconstitutional.3  «  If  the 
grantee  is  a  public  corporation  this  contention  fails  utterly.  It  is  elementary 
that  the  relation  of  a  public  corporation  to  the  state  is  legislative  and  not 
contractual  ;4  the  control  of  the  state  is  virtually  plenary,  and  powers 
granted  by  the  state,  including  that  of  eminent  domain,  are  subject  to 
abridgment  or  revocation.5  A  typical  case  of  abridgment  is  the  en- 
largement by  legislation  of  the  kind  of  property  for  which  compensation 
must  be  made,  e.  g.  established  businesses  or  property  only  consequentially 
damaged. 

When  the  power  of  eminent  domain  has  been  conferred  upon  a  private 
corporation  the  question  is  more  difficult  of  determination.  Against  the 
inviolability  of  the  grant  it  is  contended  that  the  power  is  merely  a 
governmental  license,6  and,  consequently,  is  subject  to  alteration  or  revoca- 
tion by  the  state.  The  rights  of  the  individual  condemnee  favor  this 
construction.  Moreover,  a  construction  which  admits  of  an  enlargement 
of  the  term  "property"  the  taking  of  which  requires  compensation,  appears 
eminently  just.  On  the  other  hand,  the  right  of  eminent  domain  has  been 
declared  to  be  a  special  franchise7  to  the  accepted  definition  of  which  it 
obviously  conforms.8  If  granted  without  consideration,  subsequent  to 
the  act  of  incorporation,  it  would  doubtless  still  be  deemed  a  license,' 
since  the  law  does  not  favor  construing  legislative  permission  as  a  con- 
tract.10 However,  if  included  in  the  act  of  incorporation  it  would  consti- 
tute a  material  element  in  the  contract  the  obligation  of  which  could  not 
constitutionally  be  impaired."  Of  course,  this  power  would  not  survive 
revocation  of  the  corporate  charter,  a  possible  result  where  the  right  of 
amendment  or  repeal  is  reserved  by  the  state."     When  this  right  is  not 

1Mahoney  v.  Spring  Valley  Water  Co.  (1877)  52  Cal.  159;  Abbott  v.  New  York  etc. 
Co.  (1888)   145  Mass.  450;  Lyon  v.  Jerome  (N.  Y.  1841)  26  Wend.  485. 

2Dolan  v.  N.  Y.  &  H.  R.  R.  Co.  (1903)  175  N  Y.  367;  W.  M.  &  P.  Ry.  Co.  v. 
Jacobson  (1900)  179  U.  S.  287;  Worcester  v.  The  Norwich  etc.  Co.  (1871)  109  Mass. 
103. 

34  Thompson,  Corporations  §  5407;  Chesapeake  etc.  Co.  v.  Canal  Co.  (Md.  1832)  4 
G.  &  J.  1. 

4East  Hartford  v.  Hartford  Bridge  Co.  (1850)  10  How.  511;  Demarest  v.  Mayor 
(1878)    74   N.   Y.    163. 

BFarnum's  Petition   (1871)   51   N.  H.  376. 

aCoe  v.  Columbus  Etc.  Co.  (1859)    10  Oh.  St.  372. 

'Chicago  Etc.  R.  R.  Co.  v.  Dunbar  (1880)  95  111.  571;  California  v.  Pacific  R.  R.  Co. 
(1887)    127  U.  S.  1,  40. 

8"A  special  privilege  conferred  by  the  government  upon  individuals,  which  does  not 
belong  to  citizens  of  the  country  in  general,  of  common  right."  Taney  C.  J.  in  Bank  of 
Augusta  v.  Earle   (1839)    13  Pet.   519,   595. 

•Pearsall  v.  Gt.  Northern  Ry.  Co.  (1896)    161   U.  S.  641. 

107  Columbia  Law  Review  414. 

u2  Morawetz,   Private   Corporations  §   1035. 

"Adirondack  Ry.  v.  N.  Y.  State  (1899)    176  U.  S.  335- 


624  COLUMBIA  LAW  REVIEW. 

reserved,  it  is  answered  that  whatever  immunities  exist  (e.  g.  non-liability 
for  consequential  injuries  to  property)  when  the  right  of  eminent  domain 
is  conferred,  flow  from  the  law  as  it  then  exists  and  not  from  the  charter 
conferring  the  right ;  that  the  charter  continues  in  full  force  despite  changes 
in  the  law."  Also,  it  is  said  that  the  parties  contract  subject  to  subse- 
quent changes  in  the  law."  This  begs  the  question  for  the  obligation  of  a 
contract  is  the  right  which  existing  law  confers,  and  changes  in  that  law 
which  abridge  the  right  manifestly  impair  that  obligation.  A  better  solution 
appears  to  be  that,  since  the  right  of  eminent  domain  inheres  in  sovereignty, 
policy  compels  an  implied  reservation  by  the  state  of  the  right  to  determine 
at  any  time  on  what  terms  the  right  of  eminent  domain  shall  thereafter 
be  exercised.  This  enables  the  state  to  accord  adequate  protection  to  the 
individual,  from  a  possible  oppression  by  large  interests  entitled  to  exercise 
the  right  of  eminent  domain.  This  view  is  advocated  in  a  recent  New  York 
case,  People  ex  rel.  Lasher  v.  City  of  N.  Y.  (1009)  42  N.  Y.  L.  Jour.  No.  5. 
Such  subsequent  legislation,  however,  can  be  given  no  retroactive  effect 
for  rights  acquired  under  any  prior  exercise  of  the  power  are  clearly 
vested.16 

Of  course,  legislation  affecting  the  remedy  and  not  the  obligation  of 
a  contract  is  unconstitutional.  Accordingly,  changes  in  the  mode  of  asses- 
sing the  compensation  due,19  or  the  granting  of  an  appeal  from  the  award 
of  compensation,  where  none  previously  existed,17  or  the  extension  of  the 
period  within  which  such  an  appeal  must  be  brought,18  are  all  unobjection- 
able. In  some  cases,  the  condemnor  has,  by  legislation  purporting  to 
affect  the  remedy  only,  been  deprived  of  a  valid  technical  defense." 
This  result,  however,  is  questionable.20 


Voidable  Preferences  and  the  Doctrine  of  Relation  Back. — By  the 
National  Bankruptcy  Act,1  a  transfer  by  the  bankrupt  within  four  months 
of  the  petition  may  become  voidable  as  a  preference.  The  time  of  the 
transfer  is,  therefore,  material  in  determining  its  voidability,  and  the  courts 
differ  on  the  question  whether  the  actual  date  of  the  transfer  shall  govern.2 
or  whether  the  date  of  the  right  to  demand  the  transfer  shall  control.8  The 
courts  of  New  York*  and  of  Massachusetts5  advocate  the  former  doctrine, 
the  United  States  Supreme  Court,*  the  latter.  Tatman  v.  Humphrey* 
which  refuses  to  invoke  the  doctrine  of  relation  back,  adopts  the  theory  that, 

"M'Elroy  v.  Kansas  City  (1884)  21  Fed.  257. 

14Pa.  R.  R.  Co.  v.  Miller  (1889)   132  U.  S.  75;  Drady  v.  Ry.  Co.   (1881)   57  la.  393. 

15Pearsall  v.  Gt.  Northern  Ry.  Co.,  supra;  Bohlman  v.  Green  Bay  Etc.  Co.  (1876) 
40  Wis.  157;  Towle  v.  Eastern  R.  R.  (1847)  18  N.  H.  547;  City  of  Chicago  v.  Rumsey 
(1877)  87  111.  348. 

"Baltimore  Etc.  R.  R.  Co.  v.  Nesbit  (1850)   10  How.  395. 

"United  Cos.  v.  Weldon   (1885)  47  N.  J.  L,.  59- 

uGowen  v.  Penobscot  R.  R.  Co.   (1857)   44  Me.   140. 

19Danforth  v.  Groton  Water  Co.   (1901)    178  Mass.  472. 

'"Nichols,  The  Power  of  Eminent  Domain  §  324. 

^60  a.,  b. 

2Long  v.  Farmer's  State  Bank  (1906)   147  Fed.  361. 

8Sabin  v.  Camp   (1900)  98  Fed.  974. 

'Matthews  v.  Hardt  (1903)  9  Am.  B.  R.  373,  383. 

"Tatman  v.  Humphrey  (1903)   184  Mass.  361. 

•Thompson  v.  Fairbanks  (1903)   196  U.  S.  516. 
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although,  under  the  State  law,  the  general  creditor  may  be  helpless  against 
the  prior  equities  of  the  preferred-mortgagee  creditor,  the  Bankruptcy  Act 
comes  to  his  rescue,  by  refusing  to  allow  the  latter  to  perfect  his  title  by 
taking  possession  within  the  four  months  under  an  unrecorded  chattel 
mortgage,  The  ratio  decidendi  of  the  Supreme  Court,  however,  in  over- 
ruling this  decision7  seems  to  have  been  that  the  court  will  leave  the  parties 
in  statu  quo  under  the  State  law ;  i.  e.  that  the  general  creditor  in  such 
an  instance  acquires  no  greater  rights  under  .the  Bankruptcy  Act  than  his 
State  has  already  accorded  him.  Thompson  v.  Fairbanks*  forecasts  this 
result.  This  construction,  however,  may  result  in  nullifying  the  statute.* 
It  is,  therefore,  necessary  to  determine  the  extent  of  the  legal  or  equitable 
interest  which  the  creditor  must  have  acquired  before  the  Supreme  Court 
will  protect  his  interest  to  the  prejudice  of  the  general  creditors. 

Since  the  federal  courts  have  declared,  that  a  mere  anterior  contract 
by  the  debtor  to  give  a  lien,  creates  no  equities  in  the  creditor  sufficient 
to  validate  a  transfer  made  within  the  statutory  period,8  and  since  the  same 
rule  is  applied  to  the  debtor's  precedent  contract  to  pledge  the  goods,10  it 
is  submitted  that  the  line  of  demarcation  is  where  the  creditor  has  at 
least  acquired  an  equitable  title  through  the  anterior  agreement.11  More- 
over, the  two  leading  Supreme  Court  cases  on  the  subject,12  deal  with  the 
mortgagee's  rights  under  an  anterior  unrecorded  chattel  mortgage  of  after- 
acquired  property,  and  hold  that  an  equitable  title  vests  in  the  mortgagee 
the  instant  that  the  chattels  come  into  the  possession  of  the  mortgagor. 
The  court  considers  that  the  mortgagee's  rights  attach  eo  instanti,  and  that 
any  further  act  or  acquiescence  by  the  mortgagor  within  the  four  months, 
such  as  permitting  the  mortgagee  to  take  possession,  is  not  a  transfer  of 
property. 

A  recent  federal  case,  Sexton  v.  Kessler  (1909)  41  Chi.  Legal  News  No. 
44,  squarely  raises  the  issue.  B,  a  banking  corporation,  contracted  with  A  to 
set  aside,  and  did  in  fact  set  aside,  before  the  four  months  period,  in  an 
envelope  marked  "  'escrow'  for  account  of  A,"  securities  either  endorsed 
in  blank  or  negotiable  by  delivery.  B,  however,  retained  full  power  of  sub- 
stitution upon  notice  to  A.  B's  delivery  of  possession  of  the  envelope  to 
A  fourteen  days  before  petition  filed,  was  held  not  to  constitute  a  voidable 
preference.  The  court  in  terms  adopted  the  doctrine  of  Thompson  v. 
Fairbanks,  on  the  ground  that  the  transaction  constituted  a  mortgage  of 
existent  and  after-acquired  choses  in  action,  and  not  a  mere  contract  to 
pledge. 

On  principle,  there  seems  to  be  no  valid  distinction  between  enforcing 
the  rights  of  the  mortgagee  and  those  of  the  prospective  pledgee,  and  in 
both  cases  damages  are  an  inadequate  remedy.13  The  fallacy  of  the  attempted 
distinction  is  that  it  fails  to  recognize  that  the  primary  purpose  of  the 
Act  is  to  prevent  any  inequality  among  creditors  of  the  same  class.14     The 

'Humphrey  v.  Tatman   (1905)    198  U.  S.  91. 

8i8  Harv.  L.  Rev.  606. 

*Long  v.  Farmer's  State  Bank,  supra. 

10Casey  v.  Cavoroc  (1877)  96  U.  S.  467. 

uFisher  v.  Zollinger   (1906)    149  Fed.  54. 

"Thompson  v.  Fairbanks,  supra;  Humphrey  v.  Tatman,  supra. 

13Williston,  Transfers  of  After- Acquired  Property,  19  Harv.  L.  Rev.  557,  583. 

"Pirie  v.  Chic.  Title  &  Trust  Co.  (1900)   182  U.  S.  438,  449- 


626  COLUMBIA  LAW  REVIEW. 

New  York  and  Massachusetts  courts  simply  extended  to  voidable  prefer- 
ences the  test  previously  defined  by  the  Supreme  Court  in  respect  to  acts 
of  bankruptcy15 — that  the  act  or  attitude  at  which  the  statute  was  aimed 
was  that  which  first  gave  notice  to  the  general  creditor  that  a  specific 
creditor  was  attempting  to  place  his  claim  in  a  preferred  position.1*  Since 
such  an  interpretation  conduces  much  more  to  an  equal  distribution  of  the 
bankrupt's  assets,  the  New  York  and  Massachusetts  doctrine  would  seem 
preferable. 


Invalid  Gifts  and  Parol  Trusts. — Prior  to  the  Statute  of  Uses  a 
settlor  could  create  an  enforceable  Use  in  a  volunteer  provided  title  was 
conveyed  to  a  third  person.  And  a  Use  in  esse  could  be  gratuitously 
granted.  In  the  absence  of  transmutation  of  possession,  however,  the 
designated  beneficiary  could  gain  recognition  in  Equity  only  upon  showing 
a  consideration  of  blood  or  money.  This  distinction  was  subsequently 
disregarded  in  the  law  of  Trusts  by  a  decision1  to  the  effect  that  the 
owner  of  property  could  constitute  himself  a  trustee  for  another  by  mani- 
festing a  clear  intent  to  hold  a  specific  res  in  trust.  Nor  was  a  consideration 
required.  This  result  was  anomalous.  However,  it  was  at  once  seized 
upon  as  a  means  of  perfecting  in  Equity  a  gift  invalid  at  law.2  Two 
cases  arise:  (i)  a  gift  from  A  to  B,  in  trust  for  C;  (2)  a  gift  from  A 
to  B.  Obviously,  C's  rights  in  Equity  in  the  first  case  depend  upon  the 
validity  of  B's  legal  title.  It  is  elementary  that  lack  of  delivery,  or  dis- 
ability in  the  donee,  as  in  the  case  of  a  wife  upon  a  donation  from  her 
husband,  invalidates  a  gift  at  law.  Accordingly,  the  question  of  B's  title 
is  easy  of  .determination  if  chattels  are  involved,  but  as  to  choses  in  action 
the  question  is  more  difficult  since  no  title  passes  by  the  assignment. 
However,  the  donee  and  the  cestui  are  protected  if  the  donor  has  left 
undone  no  act  that  Equity  cannot  compel.8  Thus  an  assignment  of  a  chose 
in  action  coupled  with  a  power  of  attorney,  express  or  implied,  sufficiently 
vests  title  in  the  donee.4  As  the  donor's  death  revokes  his  power  of 
attorney  unless  it  be  coupled  with  an  interest,  the  right  of  the  donee,  or 
the  cestui,  subsequent  to  the  donor's  death  is  not  free  from  doubt. 

Although  few  courts  have  refused  to  consider  such  a  gift  valid  if 
made  causa  mortis?  greater  reluctance  is  felt  concerning  gifts  inter  vivos.1 
It  has  been  urged  that  title  to  the  paper  evidencing  the  chose  in  action  is 
a  sufficient  interest  to  render  irrevocable  the  accompanying  express  or 
implied    power    of    attorney."      Some    jurisdictions,    moreover,    regard    this 

"Wilson  v.  Nelson  (1901)   183  U.  S.  191. 

16Cf.  Security  Warehousing  Co.  v.  Hand  (1906)  206  U.  S.  415,  422. 

xEx  Parte  Pye  (181 1)  12  Ves.  140;  Gerrish  et  al.  v.  New  Bedford  Institute  (1879) 
128  Mass.  159;  Westlake  et  al.  v.  Wheat   (N.  Y.  1887)  43  Hun  77. 

2Morgan  v.  Malleson  (1870)  L.  R.  10  Eq.  47SI  Richardson  v.  Richardson  (1867) 
L,.   R.   3   Eq.   686. 

3Colman  v.  Sarrel  (1789)  1  Ves.  Jr.  s°;  Stone  v.  Hackett  (Mass.  1858)  12  Gray 
227;   Otis  v.   Beckwith    (1868)    49   111.    121. 

'Fortescue  v.  Barnett  (1834)  3  Myl.  &  K.  36;  Hackney  v.  Vrooman  (N.  Y.  1862) 
62  Barb.  650;  Wing  v.  Merchant  (1869)  57  Me.  383;  Syle  v.  Burke  (1879)  40  Mich. 
499- 
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evidence  as  the  debt  itself.7  Either  theory  seems  sufficient  to  uphold  a 
desirable  result.  The  theory  that  the  gift  from  A  to  B,  whether  for  the 
benefit  of  the  donee  or  another,  if  invalid  at  law,  could  be  upheld  on  the 
ground  that  the  donor  had  constituted  himself  a  trustee,  at  one  time 
accepted,2  was  short  lived.  It  was  declared  that  an  intention  to  part  with 
the  legal  title  negatived  the  requisite  intention  to  hold  in  trust.8  It  has  been 
argued,  however,  that  Equity  thereby  apparently  violated  two  of  its 
fundamental  rules:  that  substance  and  not  form  shall  be  regarded;  that 
what  cannot  be  done  directly  will  not  be  done  indirectly.9  To  this,  how- 
ever, it  is  answered  that  because  of  its  peculiar  historical  position  Equity 
abdicates  in  favor  of  Law  when  a  transfer  of  the  legal  title  is  involved, 
but  assumes  jurisdiction  when  the  proposed  gift  is  of  the  beneficial  in- 
terest only.  On  the  one  hand,  the  legal  sufficiency  of  the  donor's  acts 
is  the  important  fact,  on  the  other,  the  conscionableness  of  his  refusal  to 
effectuate  his  original  intent."  Gifts  from  husband  to  wife,  where  the 
wife's  common  law  disability  still  obtained,  were  sought  to  be  upheld 
upon  the  theory  that,  upon  delivery,  title  vested  in  the  wife,  but  at  once 
revested  in  the  husband,  by  operation  of  law,  impressed  with  the  trust, 
however.10  This  was  clearly  so  in  the  case  of  a  gift  to  the  wife,  from  a 
stranger.  The  argument,  though  plausible  when  personalty  was  involved, 
apparently  failed  as  to  realty  since  the  divestment  of  an  estate  of  freehold 
could  only  be  accomplished  by  an  act  or  instrument  of  equal  solemnity 
with  that  vesting  the  estate."  It  would  seem  that  the  attempted  gift  to 
the  wife  divested  the  husband  of  no  title  and  that  to  regard  him  as  having 
thereby  become  a  self  declared  trustee  was  a  manifest  perversion  of  his 
intention. 

In  a  recent  Pennsylvania  case,  In  re  Ashman's  Estate  (Pa.  1009)  72 
Atl.  899,  the  Court  refused  to  regard  a  father  as  a  trustee  of  bonds, 
for  his  son,  upon  a  failure  of  a  gift  of  them  to  the  son,  because  of  non- 
delivery. This  reiteration  of  the  narrow  doctrine,  moreover,  accords  with 
sound  policy,  a  consideration  in  this  class  of  cases. 


Waiver  and  License  in  Conditional  Estates. — The  rule  of  Dumpor's 
Case,1  that  a  license  for  a  breach  of  a  condition  subsequent  in  a  lease  for 
years  completely  discharges  the  condition,  though  vigorously  criticised, 
is  generally  recognized  as  the  doctrine  of  the  common  law.2  Because  of 
its  apparent  harshness,  however,  the  courts  have  not  hesitated  to  engraft 
exceptions  to  the  rule.3  Thus,  it  is  held  not  to  apply  to  a  condition 
capable    of   being   broken    a    number    of   times — the    so-called    "continuous 

7Slade  v.  Mutrie  (1892)    156  Mass.   19;   Grover  v.  Grover  (Mass.   1835)   24  Pick.  261. 

"Richards  v.  Delbridge  (1874)  L.  R.  18  Eq.  11;  Milroy  v.  Lord  (1862)  4  De  G.  F. 
&  J.  264;  In  Re  Smith's  Estate  (1891)  144  Pa.  428;  Baltimore  etc.  Co.  v.  Mali  (1885) 
65   Md.   93. 

"29  Amer.  I,.  Rev.  361. 

10Grant  v.  Grant  (1865)  34  Beav.  623;  Baddeley  v.  Baddeley  (1878)  I,.  R.  9  Ch.  Div. 
113;  Templeton  Adm'r.  v.  Brown  et  al.    (Tenn.   1887)    5   S.  W.  441. 

"Price   v.   Price    (1851)    14   Beav.   598. 

K1603)    4   Co.    119b. 

2Brummel  v.   Macpherson    (1807)    14  Ves.   173    (Equity  adopted  rule  of  law);   Macher 
v.  Foundling  Hospital   (1813)    1    Ves.  &  B.  188.     See  also  7   Am.  Law  Rev.  616-640. 
3The  rule  has  been  repudiated  in   Illinois:   Kew  v.   Trainor   (1894)    150   111.    150. 
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breach."4  And  a  waiver  of  a  breach  of  a  condition  against  subletting 
does  not  discharge  the  condition.6  Whether  a  condition  against  assignment 
is  discharged  by  a  waiver  as  it  is  by  a  license  is  a  disputed  question. 

Any  act  by  the  lessor,  after  breach  of  the  condition,  that  shows  an 
election  on  his  part  to  consider  the  lease  valid  and  subsisting,  such  as 
acceptance  of  rent,  is  a  waiver,  provided  the  lessor  has  knowledge  of  the 
breach.8  It  is  often  difficult,  however,  to  apply  the  rule  to  a  given  state 
of  facts.  Waiver  differs  from  license  in  that  the  former  takes  place 
after  breach  and  may  be  implied  from  the  acts  of  the  lessor,  while  license 
is  express  permission  given  before  breach.  As  stated,  the  effect  of  a 
license  on  a  condition  is  to  destroy  it,2  and  in  England  the  same  rule  has 
been  applied  where  the  condition  expressly  bound  the  lessee  and  his 
assigns  and  license  was  given  to  assign  to  a  particular  person  only.' 
Some  authorities  maintain  that  a  different  view  prevails  where  there  is 
a  waiver.8  This  contention  rests  mainly  on  the  cases  of  Doe  v.  Bliss,3 
Macher  v.  Foundling  Hospital?  and  McKildoe  v.  Darracott.10  In  Doe  v. 
Bliss,  the  condition  was  against  subletting,  and  it  was  held  that  a  waiver 
of  one  breach  did  not  prevent  the  accrual  of  a  right  of  entry  upon  a 
subsequent  breach.  But  a  condition  against  subletting  differs  materially 
from  a  condition  against  assignment :  in  the  one  case  the  lessee  still  re- 
mains owner  of  the  leasehold  term,  in  the  other,  he  parts  with  all  his 
interest.11  It  does  not  necessarily  follow,  therefore,  that  what  is  true 
of  a  condition  against  underletting  is  true  of  a  condition  against  assign- 
ment. It  has  been  suggested  that  since  a  subletting  implies  a  division  of 
a  term,  the  condition  against  subletting  in  Doe  v.  Bliss  is  in  its  nature 
continuous  and  therefore  falls  within  the  recognized  exception  of  the 
continuous  breach.4  Nor  is  Macher  v.  Foundling  Hospital  an  authority 
for  the  alleged  distinction  between  license  and  waiver.  There  the  question 
was  whether  the  lessor  had  notice  sufficient  to  make  his  acts  a  waiver. 
McKildoe  v.  Darracott  is  likewise  inapplicable;  the  court's  discussion  of 
the  discharge  of  conditions  is  mere  dictum.  The  breach  in  the  case,  more- 
over, was  by  subletting  and  not  by  assignment. 

On  principle,  any  distinction  between  waiver  and  license  in  the  ap- 
plication of  the  rule  in  Dumpor's  Case  seems  illogical.  A  license,  ob- 
viously, and  a  waiver,  by  authority,12  both  show  an  intention  on  the  part 
of  the  lessor  to  continue  the  relation  of  landlord  and  tenant ;  and  to 
maintain  that  a  license  shows  an  intention  to  destroy  the  condition,  and 
that  a  waiver,  merely  an  intention  to  tolerate  a  breach,13  is  either  to 
distinguish  the  indistinguishable  or  to  put  a  strained  construction  on  the 

*7  Am.  Law  Rev.  633-640;  Doe  v.  Woodbridge  (1829)  9  B.  &  C.  376;  McGlynn  v. 
Moore   (1864)   25   Cal.  384;   Crocker  v.  Old   South   Society   (1871)    106   Mass.  489. 

BDoe  v.    Bliss    (1813)    4   Taunt.    735. 

'Pennant's  Case  (1596)  3  Co.  64a;  Goodright  v.  Davids  (1778)  Cowp.  803;  Garnhart 
v.  Finney   (1867)   40   Mo.  449;    S:nith  v.   Edgewood  Casino   Club    (1896)    19   R.   I.   628. 

7Brummel   v.    Macpherson,   supra. 

8i  Washburn,  Real  Property  §  650;  1  Tiffany,  Real  Property  §  73;  7  Am.  Law  Rev. 
633. 

B(i8i3)    1   Ves.  &  B.   188. 

10(Va.   1856)    13   Grat.  278. 

uHeeter   v.    Eckstein    (N.   Y.    1874)    50   How.   Pr.    445. 

12Marsh  v.  Curteys  (1596)  Cro.  EHz.  528;  Rede  v.  Farr  (1817)  6  M.  &  S.  121; 
Conger   v.    Duyree    (1882)    90   N.   Y.    594. 

i«Doe  v.  Bliss,  supra;  Taylor,  Landlord  &  Tenant  (9th  Ed.)   §  287. 
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acts  of  the  lessor.  A  late  California  case,  German- American  Bank  v. 
Golhner  (1909)  102  Pac.  932,  presents  the  issue  squarely,  and  holds  that  a 
conditional  covenant  in  a  lease  against  assignment  without  written  consent 
is  discharged  by  acceptance  of  rent  with  knowledge  of  the  breach."  The 
forced  distinction  between  license  and  waiver  is  thus  avoided  and  the 
case  appears  sound  on  principle. 

The  rule  of  Dumpor's  Case  is  too  well  established  to  be  overturned  by 
judicial  legislation.  The  California  case  however  shows  the  need  of  a 
reformatory  statute.  Whatever  may  have  been  the  reason  for  the  rule 
originally,  it  does  not  seem  right  today  that  a  lessor,  who  has  inserted 
a  condition  in  the  lease  to  prevent  an  undesirable  tenant  being  foisted  upon 
him,  should  be  deprived  of  the  benefit  of  the  condition  when  consideration 
for  his  tenant  has  kept  him  from  enforcing  a  technical  forfeiture.  The 
clear  intention  of  the  parties,  and  not  an  antiquated  rule  of  law,  should 
govern  in  such  cases.  The  desirability  of  a  change  has  been  recognized 
in  England,  where  the  rule  has  been  abrogated  by  act  of  Parliament.15 

"Murray  v.   Harway    (1874)    56   N.   Y.   337,   accord. 
1522-23   Vict.  c.   35;   23-24  Vict.   c.   38. 
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Edward  W.  Walker,  Editor-in-Charge. 

Attorney  and  Client — Division  of  Fees  Between  Layman  and  Lawyer. — 
The  plaintiff,  a  layman,  made  a  contract  by  which,  in  consideration  of  his 
procuring  claims  for  the  defendant,  a  lawyer,  he  was  to  receive  a  per- 
centage of  the  resulting  fees.  Held,  the  contract  was  void  as  against 
public  policy,  and  the  plaintiff  could  not  recover.  Holland  v.  Sheehan 
(Minn.   1909)    122  N.   W.   1. 

There  are  numerous  decisions  in  line  with  the  principal  case,  but  the 
result  is  variously  attained,  some  courts  holding  such  contracts  void  as 
against  public  policy,  McGuire  v.  Corwine  (1879)  101  U.  S.  108,  others 
declaring  that  the  statutory  regulations  as  to  the  practice  of  law  are  under- 
mined by  allowing  a  layman  virtually  to  be  a  silent  partner  in  a  law  firm. 
Langdon  v.  Conlin  (1903)  67  Neb.  243.  On  the  other  hand,  there  are 
many  cases  which  consider  such  contracts  valid.  Vocke  v.  Peters  (1895) 
58  111.  App.  338.  The  English  cases  are  to  the  same  effect.  Candler  v. 
Candler  (1821)  Jacob  225.  An  attempt  has  been  made  to  distinguish  them 
on  the  ground  that  in  England  attorneys'  fees  are  limited ;  Alpers  v.  Hunt 
(1890)  86  Cal.  78;  but  this  distinction  seems  unsatisfactory,  as  the  courts 
which  decline  to  enforce  such  agreements  do  not  take  into  consideration 
the  fact  that  contracts  of  this  nature  may  facilitate  the  charging  of  exor- 
bitant fees.  The  case  of  Irwin  v.  Currie  (1002)  171  N.  Y.  409,  cited  in  the 
principal  case  as  contra  to  the  result  reached,  is  not  really  in  point,  as  it 
was  decided  under  a  statute,  in  which  the  Legislature,  by  imposing  a  pen- 
alty on  the  lawyer  alone,  negatived  the  idea  that  the  parties  are  "in  pari 
delicto."  See  Atlas  Bank  v.  Nahant  Bank  (Mass.  1842)  3  Mete.  581. 
Where  there  is  no  such  controlling  statute,  the  courts  in  determining  the 
question  have  to  decide  whether  public  policy  is  better  subserved  by  allow- 
ing recovery,  so  that  the  defendant  may  not  double  his  profits  by  using  as 
a  defense  the  illegality  of  his  own  contract;  or,  by  the  strict  application  of 
the  maxim  "in  pari  delicto  *  *  *,"  in  order  to  discourage  such  transac- 
tions   in   general. 

Attorney  and  Client — Enforcement  of  Lien  on  the  Cause  of  Action. — 
After  a  settlement  made  prior  to  judgment,  an  order  of  continuance,  con- 
taining no  finding  that  the  settlement  was  fraudulent,  was  granted  to 
determine  the  amount  due  the  plaintiff's  attorney  under  a  contract  for  a 
contingent  fee.  Held,  the  defendant  waived  the  right  to  raise,  on  an 
appeal  from  judgment,  the  question  of  the  right  of  the  attorney  to  the 
order.     Block  v.  Block  (1909)   116  N.  Y.  Supp.  339. 

In  1902  an  attorney  in  New  York  had  an  efficient  remedy  as  against 
his  client  by  virtue  of  the  special  proceeding  provided  for  in  §  66  N.  Y. 
Code  Civ.  Proc,  but  this  did  not  apply  where  the  attorney  had  to  resort 
to  the  adverse  party.  2  Columbia  Law  Review  449;  Fischer-Hansen  v. 
B'klyn  Heights  Ry.  Co.  (1901)  63  App.  Div.  356.  By  the  reversal  of  this 
latter  case,  (1903)  173  N.  Y.  492,  the  proceeding  is  now  applicable  against 
the  adverse  party.  The  court  summarily  determines  whether  the  lien 
exists,  together  with  the  amount,  and  enforces  it  by  an  appropriate  remedy, 
Smith  v.  Acker  Process  Co.  (1905)  102  App.  Div.  170,  even  where  the 
issues  are  ordinarily  for  a  court  of  equity.  Matter  of  Williams  (1907)  187 
N.  Y.  286.  A  judgment  in  favor  of  the  attorney  is  not  authorized,  but 
collection  should  be  enforced  under  §  779  of  the  code.  Sullivan  v.  McCann 
(1908)  124  App.  Div.  126.  The  interests  of  attorneys  are  thus  adequately 
protected,  and  the  defendant  enabled  to  attack  the  validity  of  the  contingent 
fee.  Morehouse  v.  B'klyn  Heights  Ry.  Co.  (1006)  185  N.  Y.  520;  2 
Columbia  Law  Review  449.  Since  the  remedy  in  §  66  is  not  exclusive, 
but  cumulative,  an  action  in  equity  is  permissible ;  or  in  case  of  a  fraudulent 
settlement  the  original  action  may  be  continued,  although  this  is  not  favored 
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because  the  provision  in  §  66  is  adequate  under  all  circumstances.  See 
bmith  v.  Acker  Process  Co.  supra  at  175.  There  being  no  findings  of  fraud 
in  the  principal  case,  a  continuance  was  improperly  granted,  but  it  was  cor- 
rectly held,  that,  by  acquiescence  in  the  order,  the  defendant  waived  his 
right  to  question  its  propriety  on  an  appeal  from  judgment.  Cf.  In  Re 
Treadwell  (1896)  111  Cal.  189. 

Attorney  and  Client— Lien  on  Client's  Papers  as  Against  Third 
Parties. — A  mortgagor  assigned  certain  sub-leases  as  security,  and  em- 
powered the  mortgagee  to  collect  the  rents.  On  payment  of  the  debt,  he 
obtained  a  release  in  full  from  the  mortgagee,  whose  attorney  refused  to 
surrender  the- sub-leases,  claiming  a  lien  for  expenses  incurred  in  collecting 
rents.  Held,  two  judges  dissenting,  the  attorney  had  a  good  lien  against 
the  mortgagor.     Jackson  v.  Erkins  et  al.   (1909)    116  N.  Y.  Supp.  385. 

A  lien  is  a  mere  personal  right  of  detainer,  Mulliner  v.  Florence  (1878) 
L.  R.  3  Q.  B.  D.  484,  in  general  available  only  against  the  debtor,  and  to 
the  extent  of  his  interest  in  the  property  charged ;  Hollingsworth  v.  Dow 
(1837)  19  Pick.  228;  for  the  lienor,  like  the  vendor,  can  pass  no  better 
title  than  he  himself  has.  Sargent  v.  Usher  (1875)  55  N.  H.  287.  So 
when  a  mortgagor  of  chattels  stores  them  with  the  defendant,  the  latter 
has  no  lien  for  storage  against  the  mortgagee.  Storms  v.  Smith  (1884) 
137  Mass.  201.  An  attorney  has  a  general  lien  on  papers  of  his  client 
which  come  to  him  in  the  course  of  his  employment ;  Stevenson  v.  Blake- 
lock  (1813)  1  Mau;j8&  Sel.  535;  but  it  is  subject  to  existing  rights  of  other 
parties.  Smith  v.  Chichester  (1842)  2  Dr.  &  War.  393;  Davies  v.  Vernon 
(1844)  6  Q.  B.  Rep.  443.  Hence,  an  attorney  has  no  lien  against  the  owner 
upon  title  deeds  which  his  client,  a  prospective  vendee,  has  given  him  to 
examine,  although  the  owner  promised  the  client  to  pay  the  expenses  of 
examination.  Pratt  v.  Vizard  (1833)  5  B.  &  Ad.  808.  And  when  a  mort- 
gagor has  paid  his  mortgage  debt  and  obtained  a  release,  the  mortgagee's 
attorney  cannot  withhold  title-deeds  from  the  mortgagor  to  enforce  pay- 
ment of  his  bill  of  costs.  Wakefield  v.  Newbon  (1844)  6  Q.  B.  Rep.  276; 
In  re  Llewellin  (1891)  3  Ch.  145.  Since  an  attorney  can  claim  no  posses- 
sory lien  except  against  his  client,  the  decision  in  the  principal  case  may  be 
upheld  only  if  the  mortgagor  impliedly  empowered  the  mortgagee  to  em- 
ploy an  attorney.  Pratt  v.  Vizard  supra.  The  power  granted  the  mort- 
gagee, however,  would  hardly  seem  to  warrant  such  an  implied  authority. 

Bankruptcy — Voidable  Preferences — Doctrine  of  Relation  Back. — In 
consideration  of  having  its  drafts  honored  by  another,  one  banking  house 
agreed  to  deposit  in  its  own  safe,  in  a  marked  envelope,  certain  securities, 
The  right  of  substitution  was  reserved.  Held,  a  surrender  of  the  securities 
to  the  creditor  within  four  months  previous  to  a  petition  in  bankruptcy 
was  not  a  preference.  Sexton  v.  Kessler  (U.  S.  C.  C.  1909)  41  Chi.  Legal 
News,  No.  44.     See  Notes,  p.  624. 

Carriers — Demurrage  for  Freight  Car  Detention. — A  railroad  company 
sought  to  collect,  in  addition  to  its  freight  charges,  a  demurrage  charge 
for  the  unreasonable  detention  of  certain  cars.  Held,  the  charge  could  be 
imposed  even  in  the  absence  of  contract.  Erie  R.  R.  Co.  v.  Waite  (N.  Y. 
1909)   62  Misc.  373.     See  Notes,  p.  617. 

Carriers — Railroad  Crossings — Division  of  Expense. — A  statute  pro- 
vided that  a  railroad  whose  tracks  crossed  those  of  another  should  pay  all 
expenses  of  making  and  maintaining  the  crossing.  Held,  two  judges  dis- 
senting, an  order  that  the  relator  should  share  the  expense  of  an 
interlocking  safety  device  ordered  by  the  defendant  at  the  point  where 
a  junior  railroad  was  laying  tracks  across  the  relator's  tracks,  was  an 
unconstitutional  taking  of  property.  State  ex  rel.  N.  P.  Ry.  Co.  v.  The 
Railroad  Commission   (Wis.  1909)    121   N.  W.  919. 

Every  railroad  is  subject  to  the  right  of  subsequent  railroads  to  cross 
its  tracks,  Buffalo  etc.  R.  R.  Co.  v.  N.  Y.  Etc.  R.  R.  Co.  (N.  Y.  1893)  72 
Hun  587,  upon  paying  compensation.     What  classes  of  injury  must  be  com- 
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pensated  for  is  generally  decided  by  statute.  In  most  states  the  burden 
of  constructing,  Toledo  etc.  R.  R.  Co.  v.  Detroit  etc.  R.  R.  Co.  (1886)  62 
Mich.  564;  contra,  Lake  Shore  etc.  Ry.  Co.  v.  Cincinnati  R.  R.  Co.  (1876) 
30  Oh.  St.  604,  although  not  generally,  of  maintaining,  the  crossing, 
Indiana  etc.  R.  R.  v.  Barnhart  (1888)  115  Ind.  399;  Elliott,  Railroads 
§  1 134;  but  see  Old  Colony  R.  R.  Co.  v.  Inhabitants  (Mass.  1859)  14 
Gray  155,  as  well  as  the  expense  of  all  depreciation  in  the  value  of  the 
senior  railroad  resulting  directly  from  the  crossing,  Peoria  etc.  R.  R.  Co. 
v.  Peoria  etc.  R.  R.  Co.  (1882)  105  111.  no,  rests  entirely  on  the  junior 
company.  But  the  expense  of  safe-guarding  the  crossing  by  watchmen, 
Mass.  Etc.  R.  R.  Co.  v.  Boston  etc.  R.  R.  Co.  (1876)  121  Mass.  124; 
contra,  Flint  etc.  R.  R.  Co.  v.  Detroit  etc  R.  R.  Co.  (1887)  64  Mich.  350, 
ringing  of  bells,  Old  Colony  R.  R.  Co.  v.  Inhabitants  supra,  and  stopping 
of  trains,  K.  C.  R.  R.  Co.  v.  St.  loseph  R.  R.  Co.  (1888)  97  Mo.  457,  is 
not  ordinarily  compensated  for.  The  decision  in  the  principal  case  that 
the  construction  of  the  interlocking  device  is  part  of  the  construction  of  a 
safe  crossing,  and  must  therefore  be  paid  for  by  the  junior  company,  is 
not  illogical.  See  West  lersey  R.  R.  Co.  v.  Atlantic  etc.  R.  R.  Co.  (1903) 
65  N.  J.  Eq.  613.  But  the  dissenting  view  that  the  expense  should  be 
shared,  since  the  device  is  a  substitute  for  such  precautions  as  those 
above  enumerated,  and  therefore  rather  to  be  regarded  as  a  means  of 
safeguarding  a  completed  crossing,  seems  more  reasonable,  Detroit  etc.  Ry. 
v.  Osborn  (1902)  189  U.  S.  283,  and,  since  it  encourages  the  building  of 
railroads,  preferable. 

Carriers — Validity  of  Contracts  Limiting  Liability  for  Freight. — 
Household  goods,  shipped  at  a  reduced  rate  under  a  special  contract 
wherein  the  value  was  agreed  to  be  $5.00  per  hundred  lbs.,  were  injured 
through  the  carrier's  negligence.  Held,  the  shipper  was  entitled  to  a  full 
recovery.    A.  T.  S.  Ry.  Co.  v.  Smythe  (Tex.  1909)   119  S.  W.  892. 

A  total  exemption  from  liability  for  negligence  is  not  generally  al- 
lowed on  grounds  of  public  policy.  Railroad  Co.  v.  Lockwood  (U.  S. 
1874)  17  Wall.  357.  Since,  on  like  grounds,  a  partial  exemption  is  equally 
repugnant,  many  courts,  so  considering  an  agreed  valuation,  refuse  to 
regard  it  as  binding  and  allow  a  full  recovery.  Grogan  v.  Adams  Ex.  Co. 
(1886)  114  Pa.  St.  523;  Southern  Ex.  Co.  v.  Owens  (1906)  146  Ala.  412. 
The  majority,  however,  refuse  to  recognize  the  contract,  only  when  the 
valuation  is  arbitrary.  Ga.  Southern  &  Fla.  Ry.  Co.  v.  lohnson  (1904) 
121  Ga.  231.  If  fairly  fixed  upon  as  a  basis  of  the  carrier's  charges  and 
responsibility,  Alair  v.  N.  P.  R.  R.  (1893)  53  Minn.  160,  effect  is  given 
to  the  contract  on  the  ground  that  the  carrier  assumes  full  liability,  Zouch 
v.  C.  &  0.  Ry.  Co.  (1892)  36  W.  Va.  524,  and  that  the  shipper  is  estopped 
from  asserting  the  value  to  be  greater  than  that  agreed  upon.  Hart  v.  Pa. 
Ry.  Co.  (1884)  112  U.  S.  331;  Central  of  Ga.  Ry.  Co.  v.  Murphy  (1901) 
113  Ga.  514.  By  the  shipper's  statement  as  to  value,  Graves  v.  L.  S.  & 
M.  S.  (1884)  137  Mass.  33,  or  by  his  acquiescence  in  the  carrier's  valu- 
ation, Smith  v.  Am.  Ex.  Co.  (1896)  108  Mich.  572,  the  carrier  is  induced 
to  charge  a  lower  rate,  and  to  his  injury,  were  the  estoppel  not  allowed  to 
operate.  Were  there  only  one  rate,  the  carrier  would  be  fully  liable.  Faulk 
v.  Columbia  N.  &  L.  R.  Co.  (S.  C.  1909)  64  So.  383.  Since  knowledge 
on  the  part  of  both,  or  equal  means  of  knowledge,  is  fatal  to  an  estoppel, 
ignorance  of  the  true  value  on  the  carrier's  part  is  essential.  Southern  Ex. 
Co.  v.  Crook  (1870)  44  Ala.  468.  This  has  sometimes  been  lost  sight  of, 
Douglas  Co.  v.  Minn.  Transfer  Ry.  Co.  (1895)  62  Minn.  288,  and  shows 
a  tendency  to  uphold  a  contract  of  partial  exemption.  This  being  undesir- 
able the  courts  should  adhere  more  strictly  to  the  estoppel  theory  as  in 
several  recent  decisions.  Faulk  v.  Columbia  N.  &  L.  R.  Co.  supra;  Hanson 
v.  G.  N.  Ry.  (N.  D.  1909)  121  N.  W.  78.  The  principal  case  therefore,  is 
sound,  since  the  valuation  was  arbitrarily  fixed  upon. 

Constitutional  Law — Harboring  Aliens — Felony  Against  the  United 
States.— The  defendant  was  indicted  under  §  3  of  the  Act  of  Congress  of 
Feb.  20th,  1907  (U.  S.  Comp.  Stat.  Supp.  1907,  P-  389),  making  it  a  felony 
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for  any  one  to  harbor  an  alien  woman  for  immoral  purposes  within  three 
years  after  she  shall  have  entered  the  United  States.  Held,  three  justices 
dissenting,  the  act  was  unconstitutional.  Keller  v.  United  States  (1909) 
29  Sup.  Ct.  Rep.  471. 

The  power  to  exclude  aliens  is  expressly  granted  to  Congress  by  the 
Commerce  Clause  of  the  Constitution.  Head  Money  Cases  (1884)  112 
U.  S.  580.  Since  Congress  has  the  power  to  pass  acts  which  are  not  pro- 
hibited and  really  calculated  to  effect  any  object  entrusted  to  it,  M'Culloch 
v.  Maryland  (1819)  4  Wheat.  316,  it  may  not  only  prevent  the  landing  of 
aliens,  Nishimura  Ekiu  v.  U.  S.  (1892)  142  U.  S.  651,  and  intrust  the 
power  of  decision  in  such  cases  to  executive  officers,  Nishimura  Ekiu  v. 
U.  S.  supra,  but  it  may  also  punish  third  persons  for  aiding  in  their 
importation.  Lees  v.  U.  S.  (1893)  150  U.  S.  476  (labor  contracts)  ;  U.  S. 
v.  Bitty  (1907)  208  U.  S.  393  (prostitutes).  The  power  to  expel  aliens 
also  resides  in  Congress,  and  under  the  doctrine  of  M'Culloch  v.  Mary- 
land supra,  a  law  providing  for  the  detention  of  aliens  by  officers  long 
enough  to  determine  their  character  is  not  unconstitutional.  Fong  Yue 
Ting  v.  U.  S.  (1892)  149  U.  S.  698;  Yamataga  v.  Fisher  (1902)  189  U.  S. 
86.  Since  the  law  punishing  third  parties  for  harboring  aliens  is  obviously 
less  calculated  to  effect  their  expulsion,  than  a  law  against  aiding  in  their 
importation  is  to  effect  their  exclusion,  and  since  the  question  of  what 
means  are  plainly  adopted  to  that  end,  rests  with  the  court,  M'Culloch  v. 
Maryland  supra,  the  decision  of  the  principal  case  appears  sound,  espe- 
cially in  view  of  the  great  power  which  this  act  would  give  Congress  over 
all  transactions  between  aliens  and  citizens. 

Contracts — Acceptance  by  Silence. — The  defendant  subscribed  for  a  pub- 
lication for  a  year.  The  following  year  the  price  was  raised,  and  the 
magazine  sent  without  any  further  agreement.  The  defendant  refused  to 
pay.  Held,  the  plaintiff  had  no  recovery  in  contract.  Realty  Records  Co. 
v.  Pier  son  (1909)   116  N.  Y.  Supp.  547- 

In  bilateral  contracts  the  offer  may  provide  for  a  particular  method  of 
indicating  acceptance.  Bosshardt  &  Wilson  Co.  v.  Crescent  Oil  Co.  (1895) 
171  Pa.   109.     But  even  if  this  method  is  pursued,  since  a  promise  implies 

communication,  Haynes  v.  Haynes  (1861)  1  Dr.  &  Sm.  426;  S v.  F , 

D (France  1813)    1  Keener,  Cases  on  Contracts  149,  no  contract  arises 

unless  the  acceptance  actually  comes  to  the  knowledge  of  the  offeree. 
M'Culloch  v.  The  Eagle  Ins.  Co.  (Mass.  1822)  1  Pick.  278.  This  principle, 
however,  is  not  generally  followed  in  contracts  made  through  the  mails 
or  by  telegraph.  ^Vassar  v.  Camp  (1854)  11  N.  Y.  441.  An  offer  cannot 
be  framed  so  as  to  compel  the  offeree  to  break  silence  if  he  would  not  be 
bound.  Prescott  v.  Jones  (1898)  69  N.  H.  305;  Hobbs  v.  Massasoit  Whip 
Co.  (1893)  158  Mass.  194.  An  acceptance  must  be  unequivocal,  White  v. 
Corlies  (1871)  46  N.  Y.  467,  and  since  silence  is  indicative  of  dissent  as 
well  as  of  assent,  Lancaster  v.  Elliott  (1887)  28  Mo.  App.  86,  and  since 
the  offeree  is  under  no  duty  to  speak,  Prescott  v.  Jones  supra,  there 
is  no  basis  for  an  estoppel  by  silence.  New  York  Rubber  Co.  v.  Rothery 
(1887)  107  N.  Y.  310.  Silence,  however,  may  indicate  assent,  where  the 
course  of  dealings  clearly  shows  that  the  parties  so  understood  it,  Hobbs.  v. 
Massasoit  Whip  Co.  supra,  or  where,  it  is  submitted,  the  parties  so  agree 
in  advance.  Since  no  such  evidence  appears  in  the  principal  case,  the  de- 
cision is  in  accord  with  settled  principle. 

Corporations — Implied  Powers — Power  to  Guarantee. — A  milling  corpo- 
ration dealing  with  a  packing  company  which  was  not  under  its  control, 
although  all  of  the  stockholders  of  the  former  were  stockholders  of  the 
latter,  guaranteed  the  latter's  contract  for  supplies.  Held,  the  guaranty 
was  ultra  vires.  Robert  Gair  Co.  v.  Columbia  Rice  Packing  Co.  (La.  1909) 
50  So.  8. 

Since  a  stockholder  is  entitled  not  to  be  subjected  to  risks  he  has 
never  undertaken,  a  corporation  can  have  only  such  incidental  powers  as 
are  necessary  to  carry  into  effect  those  expressly  conferred.  Humbolt  v. 
Amer.  Mfg.  Co.   (1894)   62  Fed.  356.     Therefore,  in  guaranteeing  the  obli- 
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gation  of  an  independent  concern,  it  acts  ultra  vires,  The  Bank  of  Genesee 
v.  Patchin  Bank  (1885)  13  N.  Y.  309,  even  though  such  guaranty  be  for 
its  ultimate  benefit.  Davis  v.  Old  Colony  R.  R.  (1881)  131  Mass.  258. 
Where,  however,  the  corporation  guarantees  the  bonds  of  a  company 
which  it  is  authorized  to  lease,  Low  v.  Central  Pacific  R.  R.  Co.  (1871)  52 
Cal.  53,  or  to  consolidated  with,  Marbury  v.  Ky.  Land  Co.  (1894)  62  Fed. 
335.  or  where  it  guarantees  the  performance  by  another  company  of  the 
very  thing  which  it  is  authorized  to  do.  Green  Bay  etc.  R.  R.  Co.  v.  Union 
etc.  Co.  (1882)  107  U.  S.  98,  it  is  obviously  acting  within  the  scope  of  its 
powers,  and  such  guaranties  are  valid.  In  certain  jurisdictions,  brewers 
have  been  allowed  to  guarantee  the  rent  of  those  selling  their  product. 
Winterfield  v.  Cream  City  Brewing  Co.  (1897)  92  Wis.  239;  Kohler  &  Co. 
v.  Reinheimer  (N.  Y.  1898)  26  App.  Div.  1.  This  is  a  clear  departure  from 
the  rule,  due  apparently  to  confusion  between  the  ultra  vires  act  itself,  and 
its  use  as  a  defense.  7  Columbia  Law  Review  428.  A  guaranty  of  rail- 
road bonds  by  a  saw-mill  corporation,  made  with  the  consent  of  the  latter's 
stockholders,  has  been  upheld,  where  the  railroad  was  essential  to  the 
successful  prosecution  of  the  latter's  business  and  where  it  was  a  mere 
adjunct  to  it.  Mercantile  Trust  Co.  v.  Riser  &  Co.  (1893)  91  Ga.  636. 
Since,  however,  in  the  principal  case,  it  does  not  appear  that  the  packing 
company  was  a  mere  adjunct  of  the  milling  company,  the  guaranty  was 
correctly  held,  ultra  vires. 

Corporations— Protection  of  Corporate  Name.— The  defendant,  a  non- 
commercial corporation,  assumed  a  name  similar  to  that  of  the  complainant 
corporation,  whereby  the  latter  suffered  material  detriment.  Held,  the 
complainant  was  entitled  to  equitable  relief.  B.  P.  0.  E.  v.  Improved 
B.  P.  O.  E.   (Tenn.  1909)    118  S.  W.  389. 

Commercial  corporations  are  afforded  protection  in  the  use  of  a  corpo- 
rate name  by  analogy  to  rights  in  trade  marks  and  trade  names,  6  Columbia 
Law  Review  244,  whether  such  name  be  used  in  connection  with  a  manu- 
factured article  or  not.  '  Atlas  etc.  v.  Atlas  etc.  (1907)  138  la.  228.  Relief 
depends  upon  whether  or  not  the  appropriation  of  such  name  will  probably 
cause  confusion  of  identity,  and  so  injure  the  business  and  other  rights 
of  the  corporation,  Newby  v.  Oregon  C.  Ry.  Co.  (U.  S.  1869)  Deady  609, 
and  in  general  actual  loss  need  not  be  shown.  Roy  Watch  Co.  v.  Camm- 
Roy  etc.  (N.  Y.  1894)  28  Misc.  45.  The  courts  are  evenly  divided  as  to 
whether  or  not  fraudulent  intent  is  necessary,  Holmes  etc.  v.  Holmes  etc. 
(1870)  37  Conn.  278;  Higgins  Co.  v.  Higgins  etc.  (1895)  144  N.  Y.  462, 
but  it  would  seem  reasonable  that  where  the  necessary  effect  of  the  de- 
fendant's action  is  to  produce  confusion  and  consequent  loss  to  the  plain- 
tiff, relief  should  be  granted  irrespective  of  intent.  American  Clay  etc.  v. 
American  Clay  etc.  (1901)  198  Pa.  189.  An  extension  of  the  analogy  is 
made  in  order  to  protect  the  rights  of  non-commercial  corporations,  and  in 
view  of  the  nature  of  the  rights  involved,  Colonial  Dames  etc.  v.  Colonial 
Dames  etc.  (N.  Y.  1899)  29  Misc.  10,  the  courts  require  that  an  actual  detri- 
ment be  proven,  Original  La  Tosca  etc.  v.  La  Tosca  etc.  (D.  C.  1904)  23  App. 
96,  and  in  a  majority  of  cases  lay  stress  on  fraudulent  intent.  Internatl.  Com. 
Y.  W.  C.  A.  v.  Y.  W.  C.  A.  etc.  (1902)  194  111.  194.  But  where  as  in  the 
principal  case,  from  the  nature  of  things,  confusion  will  result,  and  the 
"business"  be  affected,  there  is  authority,  and  with  reason  it  would  seem, 
for  maintaining  that  a  fraudulent  intent  is  unnecessary,  R.  P.  C.  Club  v. 
R.  P.  C.  etc.  (1899)  108  la.  105,  and  that  the  reason  for  distinguishing  be- 
tween commercial  and  non-commercial  corporations  disappears.  Soc.  War 
of  18 12  v.  Soc.  War  etc.   (N.  Y.  1900)  46  App.  Div.  568, 

Eminent  Domain — Abridgment  of  Condemnor's  Right. — A  municipality 
was  given  the  right  to  condemn  land  for  the  enlargement  of  its  water 
supply.  The  term  "property,"  for  which  compensation  was  required,  was  ex- 
tended, in  the  grant,  to  established  businesses.  Held,  the  grantee  of  the 
right  of  eminent  domain  had  not  a  vested  right,  and  limitations  on 
the  future  exercise  of  the  right,  if  accepted,  precluded  the  grantee  from 
testing  the  constitutionality  of  the  limitations.  People  ex  rel.  Lasher  v. 
City  of  New  York  (1909)  42  N.  Y.  L.  J.  No.  5.     See  Notes,  p.  623. 
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Equity— Parol  Trusts— Imperfect  Gifts. — A  father  made  a  written 
declaration  of  gift  of  bonds  in  favor  of  his  son,  unaccompanied  by  de- 
livery. Held,  the  declaration,  insufficient  of  itself  to  convey  the  legal 
interest  in  the  bonds,  would  not  be  effectuated  as  a  declaration  of  trust. 
In  Re  Ashman's  Estate  (Pa.  1909)   72  Atl.  899.     See  Notes,  p.  626. 

Equity— Specific  Performance  of  Contracts  for  the  Sale  of  Stock.— 
A  purchaser  of  Southern  Railway  stocks  sought  to  compel  his  broker  to 
deliver,  alleging  that  said  stock  fluctuated  and  was  of  increasing  value,  and 
that  damages  would  afford  no  adequate  compensation.  Held,  the  plaintiff 
is  not  entitled  to  equitable  relief.  Dingwall  v.  Chapman  (1909)  116  N.  Y. 
Supp.  520. 

The  general  principle  invoked  by  courts  of  equity  in  dealing  with  con- 
tracts for  the  sale  of  stock,  that  performance  will  be  decreed  where 
damages  would  not  furnish  adequate  compensation,  2  Story  Eq.  Jur.  §  717a, 
has  received  widely  divergent  applications.  The  English  courts  distinguish 
between  government  stock  and  shares  in  private  corporations,  and  spe- 
cifically enforce  contracts  for  the  latter  as  a  matter  of  course.  Duncuft  v. 
Albrecht  (1841)  12  Sim.  189;  Poole  v.  Middleton  (1861)  29  Beav.  646. 
In  this  country,  a  transfer  of  corporate  stock  is  only  decreed  if  the  plaintiff 
cannot  purchase  like  shares  in  open  market,  and  if  their  value  cannot  be 
readily  ascertained.  Frue  v.  Houghton  (1882)  6  Colo.  318;  Manton  v.  Ray 
(1894)  18  R.  I.  672.  Even  where  such  facts  exist,  however,  a  decree  will 
not  issue  if  the  plaintiff  contracted  with  a  view  to  obtaining  the  money 
value  of  the  stock  rather  than  the  stock  itself,  Eckstein  v.  Downing  (1886) 
64  N.  H.  248,  or  if  his  claim  is  clearly  inequitable.  Rigg  v.  Ry.  Co.  (1899) 
191  Pa.  298.  The  underlying  test  in  all  these  cases  seems  to  be,  whether 
damages  would,  or  would  not,  secure  to  the  vendee  the  object  of  his 
contract.  New  England  Trust  Co.  v.  Abbott  (1894)  162  Mass.  148;  North- 
ern Central  Ry.  Co.  v.  Walworth  (1899)  193  Pa.  207.  Even  where  this 
test  is  applicable,  however,  some  courts  refuse  to  give  equitable  relief. 
Barton  v.  De  Wolf  (1883)  108  111.  195;  Gilbert  v.  Bunnell  (1904)  86  N.  Y. 
Supp.  1 123.  In  the  principal  case,  however,  it  is  not  alleged  that  the  stock 
was  not  on  the  market;  and  the  terms  of  the  complaint  are  hardly  spe- 
cific enough,  Gilbert  v.  Bunnell  supra,  to  support  a  decree. 

Evidence— Expert  Testimony— Scope  of  the  Hypothetical  Question.— 
An  hypothetical  question  to  the  defendant's  witness  as  to  the  value  of  the 
plaintiff's  services  omitted  certain  relevant  facts  to  which  the  defendant 
had  testified.  Held,  two  judges  dissenting,  the  question  was  improper. 
landis  &  Schick  v.  Watts  (Neb.  1909)   121  N.  W.  980 

The  assumptions  of  an  hypothetical  question  must  be  based  nrst,  on 
evidence  which  is  admissible.  Estate  of  lames  (1899)  124  Cal.  653,  062. 
The  facts  assumed  must  be  relevant,  Riley  v.  Sparks  Bros.  (1892)  52  Mo. 
App.  572,  (though  greater  latitude  in  this  respect  is  allowed  in  a  cross- 
examination,  West  Chicago  Street  Ry.  Co.  v.  Fishman  (1897)  Will.  J90), 
and  of  sufficient  number  to  permit  an  intelligent  opinion.  McQuade  v. 
Metropolitan  Street  Ry.  Co.  (N.  Y.  1903)  84  App.  Div.  637;  Vosburg  v. 
Putney  (1891)  80  Wis.  523.  They  must  also  be  such  as  the  jury  might 
reasonably  find  established  by  the  evidence.  People  v.  Augsbury  (i»»4) 
97  N  Y  soi  Some  jurisdictions  hold  that  the  question  must  include  sub- 
stantially all  the  evidence  on  the  subject  under  inquiry.  Mammerberg  y. 
Street  Ry.  Co.  (1895)  62  Mo.  App.  563.  The  prevailing  rule,  however,  is 
that  when  the  testimony  is  conflicting,  a  question  may  be  based  on  any 
part  of  the  facts  counsel  may  reasonably  deem  the  evidence  establishes 
C.  &  E.  I.  R.  Co.  v.  Wallace  (1903)  202  111.  129.  But  material  undisputed 
facts  must  be  included,  Catlin  v.  The  Trader's  Ins.  Co.  1898)  83  111.  App. 
40;  People  v.  Vanderhoof  (1888)  71  Mich  158.  as  well  as  facts  proven 
Vosburg  v.  Putney  supra;  Baer  v.  Koch  (N.  Y.  1893)  2  Misc  334-  In 
general  the  determination  of  the  fairness  of  a  question  is  largely  in  he 
discretion  of  the  presiding  judge.  Anderson,  v.  Alberstamm  (1900)  176 
Mass  87.  The  holding  in  the  principal  case  is  correct,  since  the  question 
did  not  include  all  the  undisputed  material  facts,  and,  generally,  because  it 
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assumed  a  theory  of  the  case  not  reasonably  justified  by  the  whole  testi- 
mony. See  Fuchs  v.  Tone  (1905)  218  111.  445;  Snyder  v.  Zeller  (1903) 
113  111.  App.  34. 

Gifts  Inter  Vivos — Delivery  Obstructed  by  Custodian  of  the  Property. — 
A  custodian  of  notes  refused  to  surrender  them  to  the  payee  who  desired 
to  make  a  gift  of  them  to  the  maker,  the  defendant.  After  the  payee's 
death,  the  notes  were  surrendered  to  her  administrator,  who  brought  suit. 
Held,  the  gift  to  the  defendant  was  complete  and  a  good  defense.  Sim- 
tnonds  v.  Simmonds'  Adm'r  (Ky.  1909)  118  S.  W.  304. 

Delivery  is  essential  to  complete  a  parol  gift  of  a  chattel  inter  vivos, 
Irons  v.  Smallpiece  (1819)  2  B.  &  Aid.  551;  Miller  v.  Le  Piere  (1883)  136 
Mass.  20,  and  is  quite  as  necessary  in  making  a  gift  of  an  assignable  chose 
in  action.  Bridge  v.  Bridge  (1852)  16  Beav.  315.  Actual  manual  transfer 
is  not  always  insisted  upon,  however,  but  the  delivery  of  a  chattel  may  be 
constructive.  Hillcbrandt  v.  Brewer  (1851)  6  Tex.  45  (registration  of  cattle 
brand  in  donee's  name)  ;  see  Cochrane  v.  Moore  (1890)  L.  R.  25  Q.  B.  D. 
57.  When  the  chattel  is  already  in  the  possession  or  custody  of  the  intended 
donee,  any  act  by  the  owner  indicating  a  transfer  of  dominion  to  the  donee 
is  sufficient.  Wing  v.  Merchant  (1869)  57  Me.  383;  Winter  v.  Winter 
(1861)  4  L.  T.  (n.  s.)  639.  But  a  delivery,  either  actual  or  constructive, 
cannot  be  made  by  an  owner  when  the  property  is  held  by  a  third  party 
as  bailee  or  custodian,  if  such  third  party  refuses  to  deliver  over  to  the 
donee,  Picot  v.  Sanderson  (N.  C.  1827)  1  Dev.  309,  or  at  least  to  hold 
as    the   donee's   agent.      See    Pollock,    Gifts   of   Chattels    without   Delivery, 

6  Law  Quarterly  Review  446.  As  a  consequence,  where  property  is  in  the 
adverse  possession  of  a  third  party,  an  attempted  gift  or  sale  by  the 
owner  is  ineffectual  to  pass  title.  Erickson  v.  Lyon  (1887)  26  111.  App.  17; 
Miller  v.  Le  Piere  supra.  Until,  then,  a  gift  is  completed  by  delivery,  it 
amounts  merely  to  a  license  from  the  owner  to  take,  Doering  v.  Kenamore 
(1885)  86  Mo.  588,  which  unless  acted  upon  is  revocable  by  the  owner's 
death.     Irons   v.    Smallpiece   supra;    see   In    re   Campbell's  Estate    (1847) 

7  Pa.  100.  In  the  principal  case,  therefore,  it  would  seem  that  a  completed 
gift  to  the  defendant  is  not  shown. 

Husband  and  Wife — Divorce — Custody  of  Children. — A  mother  applied 
to  modify  a  decree  of  divorce  so  as  to  give  her  the  custody  of  two  minor 
children.  She  was  in  a  better  position  to  care  for  the  children  than  the 
father.  Held,  since  the  welfare  of  the  children  is  of  paramount  importance 
the  motion  should  be  granted.  Brenneman  v.  Hildebrandt  (Mo.  1909)  119 
a  W.  452. 

Although  the  common  law  refused  to  recognize  in  the  father  a  legal 
duty  to  support  his  child,  9  Columbia  Law  Review  185,  still  it  is  anoma- 
lously declared  that  because  of  his  duty  to  support  he  is  primarily  entitled 
to  custody,  2  Kent's  Commentaries  193;  Ex  Parte  Boas  (1858)  31  Ala.  425, 
except  in  cases  of  illegitimate  children  where  the  primary  right  of  custody 
is  in  the  mother.  Queen  v.  Nash  (1883)  L.  R.  10  Q.  B.  D.  454.  This  right, 
however,  is  not  absolute,  and  must  yield  when  the  welfare  of  the  child  de- 
mands; Welleslcy  v.  Wellesley  (1828)  2  Bligh  124;  but  in  order  to  bring 
this  last  principle  into  play,  positive  unfitness  in  the  father  must  be  shown. 
Ahrenfeldt  v.  Ahrenfeldt  (N.  Y.  1840)  1  Hoff.  Chan.  496.  Modern  de- 
cisions, however,  are  not  so  insistent  in  upholding  the  father's  right. 
Beene  v.  Beene  (1898)  64  Ark.  518;  Eaves  v.  Fears  (Ga.  1908)  64  S.  E. 
269.  Moreover,  children  of  tender  years  are  generally  given  to  the  mother. 
Comw.  v.  Addick  (Pa.  1813)  5  Binn.  520;  King  v.  De  Manneville  (1804) 
5  East  221,  contra.  When  the  question  arises  in  divorce  proceedings,  some 
states  usually  award  custody  to  the  successful  party,  Crimtnins  v.  Crimmins 
(N.  Y.  1882)  28  Hun  200,  but  the  establishment  of  guilt  sufficient  to  secure 
a  divorce  does  not  necessarily  determine  which  party  is  better  situated  to 
care  for  the  child;  Luthe  v.  Luthe  (1889)  12  Colo.  421  ;  nor  is  an  agreement 
between  husband  and  wife  decisive  of  the  question.  Cook  v.  Cook  (N.  Y. 
1846)  1  Barb.  Chan.  639.  The  decision  of  the  principal  case  illustrates 
the  modern  tendency  to  minimize  the  determining  force  of  the  father's 
primary  right. 
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Innkeeper  and  Guest — Termination  of  Relation. — The  plaintiff  having 
tegistered  at  the  defendant's  hotel  and  paid  for  a  room  for  a  day,  left 
before  the  day  expired.  His  baggage,  previously  deposited  with  the  clerk, 
was  lost  after  his  departure,  but  before  the  day  was  up.  Held,  the  inn- 
keeper was  not  liable  as  such.  De  Lapp  v.  Van  Closter  (Mo.  1909)  118 
S.  W.   120. 

The  relation  of  innkeeper  and  guest  is  created  by  the  express  or  implied 
intentions  of  the  parties,  Ross  v.  Mellin  (1887)  36  Minn.  421;  Norcross  v. 
Norcross  (1865)  53  Me.  163,  and  may  continue  during  the  absence  of  the 
guest,  Day  v.  Bather  (1863)  2  H.  &  C.  12,  if  he  intends  to  return  within 
a  reasonable  time,  McDaniels  v.  Robinson  (1856)  28  Vt.  387;  Day  v.  Bather 
supra,  and  if  his  liability  to  compensate  continues  during  the  absence. 
Miller  v.  Peeples  (1883)  60  Miss.  819.  The  innkeeper  may  terminate  the 
relation  if  the  guest  wilfully  creates  a  disturbance,  Howell  v.  Jackson 
(1834)  6  Car.  &  P.  723,  or  contracts  a  contagious  disease,  provided  he  can 
be  safely  and  properly  removed,  Levy  v.  Corey  (N.  Y.  1884)  1  City  Ct. 
Rep.  Supp.  57,  or  falls  into  arrears,  Doyle  v.  Walker  (1867)  26  Up.  Can. 
Q.  B.  502,  or  ceases  to  be  a  traveller,  Lamond  v.  Gordon  Hotels  (1897) 
1  Q.  B.  541.  On  the  other  hand,  the  guest  may  terminate  the  relation  by 
paying  his  bill  and  expressing  his  intention  of  not  returning,  Wintermute 
v.  Clarke  (N.  Y.  185 1)  5  Sandf.  242,  and  after  the  relation  is  terminated, 
the  innkeeper  is,  for  a  reasonable  time,  liable  as  such  for  goods  left  in  his 
possession  for  the  purposes  of  removal.     Maxwell  v.  Gerard  (N.  Y.  1895) 

84  Hun,  537.  Otherwise,  his  liability  is  that  of  a  bailee.  Hoffman  v. 
Rocssle  (N.  Y.  1902)  39  Misc.  787.  Since  the  plaintiff  in  the  principal 
case  showed  his  intention  not  to  return,  the  relation  was  terminated,  for 
the  fact  that  he  paid  for  a  day  is  not  controlling,  as  the  innkeeper  can 
demand  compensation  for  a  day  in  advance.  Beale,  Innkeepers  and  Hotels 
§  244.    The  principal  case  is,  therefore,  correct. 

Insurance — Assignment  of  Life  Policy — No  Insurable  Interest  in  As- 
signee.— The  decedent  took  out  a  policy  on  his  own  life,  in  good  faith, 
and  later  assigned  it  to  the  plaintiff,  who  had  no  insurable  interest.  Held, 
the  assignment  was  void,  as  against  public  policy.  Russell  v.  Grigsby  (1909) 
168  Fed.  577. 

It  is  contrary  to  public  policy  for  one  to  take  out  insurance  on  the 
life  of  another,  unless  he  has  an  insurable  interest  in  that  life,  Conn.  Mut. 
Life  Ins.  Co.  v.  Schaefer  (1876)  94  U.  S.  457,  and  an  assignment  of  a 
valid  policy  to  one  having  no  insurable  interest  has  been  held  void  for  the 
same  reason.  Helmetag's  Adm'r.  v.  Miller  (1884)  76  Ala.  183.  This  latter 
conclusion,  however,  would  not  seem  to  follow  necessarily  from  the  first, 
for  a  life  insurance  contract  is  not  considered  one  of  indemnity,  except  perhaps 
where  taken  out  by  a  creditor  to  secure  his  debt.  Olmsted  v.  Keyes  (1881) 

85  N.  Y.  593 ;  9  Columbia  Law  Review  449,  and  with  this  possible  exception, 
therefore  should  be  assignable  like  other  choses  in  action.  Clark  v.  Allen 
(1877)  11  R  I.  439.  Since  it  is  not  contrary  to  public  policy  to  permit  the  en- 
forcement of  a  claim  by  one  having  no  interest  in  the  life  of  the  insured, 
as  is  shown  where  a  recovery  is  allowed  on  a  valid  policy  by  one  whose 
interest  has  been  extinguished",  Conn.  Mut.  Life  Ins.  Co.  v.  Schaefer  supra, 
and  also  by  a  beneficiary  who  has  no  interest,  Campbell  v.  New  Eng.  Mut. 
Life  Ins.  Co.  (1867)  98  Mass.  381,  there  would  seem  no  reason  for  denying 
the  validity  of  the  assignment.  Rylander  v.  Allen  (1906)  125  Ga.  206.  Also 
such  a  lack  of  interest  is  not  considered  objectionable  in  other  branches  of 
the  law,  for  example,  in  executory  devises.  Rylander  v.  Allen  supra.  If, 
however,  a  policy  is  taken  out  for  the  purpose  of  assignment  to  a  person 
having  no  insurable  interest  it  is  generally  held  to  be  void  as  an  attempt 
to  circumvent  the  law.  Mut.  Life  Ins.  Co.  v.  Allen  (1884)  138  Mass.  24. 
Warnock  v.  Davis  (1881)  104  U.  S.  775  may  be  considered  as  falling  withm 
this  class,  see  Mut.  Life  Ins.  Co.  v.  Allen  supra,  and  the  principal  case  in 
relying  upon  it  as  controlling,  is  contrary  to  the  weight  of  authority. 

Insurance— Policy  of  Indemnity— Master  and  Servant.— The  defendant 
company  issued  to  the  plaintiff  company   a  policy   indemnifying  it   for  all 
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loss  through  injuries  to  its  employees.  Held,  the  policy  was  void.  Breeden 
v.  Frankfort  etc.  Ins.  Co.  (Mo.  1909)   119  S.  W.  576. 

It  is  generally  established  that,  although  for  accidents  occurring  through 
his  negligence,  a  master  may  not  exempt  himself  from  liability  to  a 
servant,  Ry.  Co.  v.  Spangler  (1886)  44  Oh.  St.  471 ;  L.  &  N.  R.  R.  v.  Orr 
(1890)  91  Ala.  548;  but  see  Railroad  v.  Bishop  (1873)  SO  Ga.  465.  nor  a 
carrier  from  liability  to  a  passenger,  Rose  v.  Des  Moines  R.  R.  Co.  (1874) 
39  la.  246;  Railroad  Co.  v.  Lockwood  (U.  S.  1874)  17  Wall.  357,  or  shipper, 
Adams  Express  Co.  v.  Stettaners  (1871)  61  111.  184;  Cox  v.  R.  R.  (1898) 
170  Mass.  129,  137;  but  see  Cragin  v.  N.  Y.  C.  R.  R.  (1872)  51  N.  Y.  61, 
a  master  or  carrier  may  indemnify  himself  against  loss  through  such  lia- 
bilities. Amer.  Casualty  Ins.  Co.'s  Case  (1896)  82  Md.  535;  Phoenix  Ins. 
Co.  v.  Transportation  Co.  (1886)  117  U.  S.  312.  The  decision  in  the 
principal  case,  is,  therefore,  a  departure  from  all  direct  precedents ;  but 
since  one  of  the  strongest  reasons  for  the  rule  against  direct  exemption, 
which  rests  on  public  policy,  is  the  importance  of  giving  the  carrier  or 
master  a  financial  incentive  to  exercise  care,  Railroad  Co.  v.  Lockwood  supra, 
and  since  the  contract  of  indemnity  removes  this  incentive  as  completely 
as  a  contract  of  direct  exemption,  the  principal  case,  in  holding  such  con- 
tract void,  is  merely  extending  the  limits  of  a  settled  rule  of  law  in  order 
to  prevent  its  evasion. 

Motor  Vehicles — Applicability  of  Doctrine  of  Dangerous  Instrumen- 
talities.— The  plaintiff  was  injured  by  the  negligence  of  a  chauffeur  who 
was  using  his  master's  machine  for  his  own  pleasure  with  the  latter's 
consent.  Held,  the  master  was  liable  on  the  ground  that  an  automobile  is 
a  dangerous  machine.  Ingraham  v.  Stockamore  (1909)  ,118  N.  Y.  Supp.  399. 
A  person  dealing  with  dangerous  instrumentalities  is  bound  to  exercise 
the  utmost  care  with  respect  to  their  custody  as  well  as  their  use,  Mattson 
v.  M.  &  N.  W.  R.  R.  Co.  (1905)  95  Minn.  477,  so  that  where  the  master 
entrusts  such  instrumentalities  to  his  servant,  the  scope  of  the  latter's 
employment  is  enlarged  to  include  both  their  custody  and  use.  Railway  v. 
Shields  (1890)  47  Oh.  St.  387.  Therefore,  even  though  the  servant  depart 
from  the  employment  with  respect  to  their  use,  the  master  is  still  liable  for 
negligence  with  respect  to  their  custody.  Euting  v.  C.  &  N.  W.  Ry.  Co. 
(1902)  116  Wis.  13.  Assuming  an  automobile  to  be  a  dangerous  instru- 
mentality, an  owner  would  obviously  not  be  liable  for  injuries  resulting 
from  the  chauffeur's  use  thereof  without  his  consent,  for  in  such  case  he 
has  not  the  custody.  Slater  v.  Advanced  Threshing  Co.  (1902)  97  Minn. 
305.  Certain  instrumentalities  are  generally  recognized  as  dangerous, 
Mattson  v.  M.  &  N.  W.  R.  R.  Co.  supra  (dynamite)  ;  Euting  v.  C.  N.  W. 
Ry.  Co.  supra  (railway  torpedoes),  while  in  regard  to  others  there  is 
diversity  of  opinion.  Branch  v.  /.  &  G.  N.  Ry.  Co.  (1898)  92  Tex.  288; 
Barmore  v.  V.  S.  &  P.  Ry.  Co.  (1905)  85  Miss.  426  (handcars).  And 
although  a  greater  degree  of  care  is  required  in  their  operation  than  in  the 
case  of  other  vehicles  on  the  highways,  Indiana  Springs  Co.  v.  Brown 
(1905)  165  Ind.  465,  automobiles  have  never  been  regarded  as  dangerous 
instrumentalities  outside  of  the  principal  case.  Jones  v.  Hoge  (1907)  47 
Wash.  663;  Clark  v.  Buckmobile  Co.   (N.  Y.  1905)   107  App.  Div.  120. 

Negligence — Necessity  as  an  Excuse. — A  carrier  supplied  defective  re- 
frigerator cars  to  a  shipper  of  fruit.  The  latter  knowing  their  condition, 
but  faced  with  the  alternative  of  allowing  the  fruit  to  spoil  on  his  hands, 
chose  to  ship  by  them.  Held,  that  the  necessity  of  the  situation  excused 
any  contributory  negligence  on  the  shipper's  part.  Missouri  Etc.  Co.  v. 
McLean   (Tex.   1909)    118  S.  W.  161.     See  Notes,  p.  621. 

Notaries— Conclusiveness  of  Acknowledgment  as  Against  Innocent 
Purchasers. — The  defendant  was  the  bona  fide  purchaser  of  land  owned 
by  the  plaintiff.  The  deed  had  been  forged,  and  the  plaintiff  had  been 
impersonated  before  the  notary  who  took  the  acknowledgment.  Held,  the 
plaintiff  could  introduce  evidence  to  invalidate  the  acknowledgment. 
Smith  v.  Markland  (Pa.  1909)  72  Atl.  1047. 
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There  is  considerable  difference  of  opinion  as  to  the  exact  nature  of 
a  notary's  act  in  taking  the  acknowledgment  of  a  deed.  Because  of  the 
discretion  exercised  by  such  officer,  some  courts  hold  the  act  to  be 
judicial  in  nature,  Heilman  v.  Kroh  (1893)  155  Pa.  1,  while  others  con- 
sider it  ministerial,  Bank  of  Woodland  v.  Oberhaus  (1899)  125  Cal.  320, 
and  a  few  have  classified  it  as  quasi-judicial.  Morrow  v.  Cole  (1899)  58 
N.  J.  Eq.  203.  The  courts  have  likewise  disagreed  as  to  the  weight 
to  be  given  to  the  notarial  certificate.  In  a  few  states,  influenced  largely 
by  statute,  it  is  regarded  as  merely  furnishing  presumptive  proof  of  the 
truth  of  its  statements,  and  evidence  may  always  be  introduced  to  rebut 
this  prima  facie  case;  Pierce  v.  Georger  (1890)  103  Mo.  540;  Mixer  v. 
Bennett  (1886)  70  la.  329;  but  in  most  jurisdictions  the  desire  to  secure 
stability  of  title  has  led  such  certificates  to  be  given  considerable  weight. 
Insurance  Co.  v.  Marshall  (1880)  32  N.  J.  Eq.  103.  If  the  grantee  has 
parted  with  no  consideration,  or  has  had  notice,  the  certificate  may  be 
impeached  on  clear  proof  of  fraud  or  imposition,  Girder  v.  Land  Co. 
(1892)  99  Ala.  281 ;  Cover  v.  Manaway  (1886)  115  Pa.  338,  but  if  the 
grantee  is  an  innocent  purchaser  for  value,  it  is  generally  agreed  that 
even  fraud  or  duress  will  not  avail  the  grantor.  Donahue  v.  Mills  (1883) 
41  Ark.  421.  But  if  the  grantor  did  not  appear,  it  is  well  settled  that  the 
notary  did  not  have  jurisdiction,  and  consequently  the  certificate  is  open 
to  attack  even  in  the  hands  of  an  innocent  purchaser.  Pickens  v.  Kinsley 
(1886)  29  W.  Va.  1;  Johnston  v.  Wallace  (1876)  53  Miss.  331.  The  prin- 
cipal case  is,  therefore,  correct. 

Officers — Liability  for  Public  Moneys. — Due  to  no  negligence  on  his 
part,  a  public  officer  lost  funds  entrusted  to  him,  by  the  failure  of  the 
bank  in  which  he  had  deposited  them.  Held,  the  officer  was  liable.  Town 
of  Cameron  v.  Hicks  (W.  Va.  1909)  64  S.  E.  832. 

At  common  law,  the  depositary  of  public  property  was  liable  as  bailee 
for  reasonable  diligence,  and  the  common  law  liability  still  obtains  in  a 
minority  of  the  United  States.  Inhabitants  etc.  v.  Pennell  (1879)  69  Me. 
357.  The  theory  of  absolute  liability  was  based  on  the  special  contract 
contained  in  the  conditions  of  the  official  bond  and  upon  public  policy, 
V.  S.  v.  Prescott  (U.  S.  1845)  3  How.  578,  and  was  followed  by  a  line  of 
federal  and  state  cases,  U.  S.  v.  Dashiell  (U.  S.  1866)  4  Wall.  182,  until 
modified  with  respect  to  loss  due  to  act  of  God  or  the  public  enemy. 
U.  S.  v.  Thomas  (U.  S.  1872)  15  Wall.  337.  This  case  regarded  the  officer 
as  a  bailee  according  to  the  common  law  rule,  but  imposed  upon  him  an 
exceptional  liability  because  of  considerations  of  public  policy  clearly 
evidenced  by  federal  statute.  The  majority  of  courts,  however,  seem  to 
follow  U.  S.  v.  Prescott  supra,  as  to  the  theory  of  the  officer's  liability,  i.  e. 
debt,  but  accept  the  extent  of  his  liability  as  defined  in  U.  S.  v.  Thomas 
supra,  losing  sight  of  the  fact  that  the  decision  in  that  case  was  based  on 
statute.  The  principal  case  falls  within  this  class.  In  view  of  the  harsh- 
ness of  the  stricter  rule,  under  which  liability  is  imposed  upon  an  officer 
for  banknotes  burned  without  fault  on  his  part,  although  no  loss  resulted 
to  the  Government,  Smythe  v.  U.  S.  (1903)  188  U.  S.  156,  and  upon  the 
estate  of  a  man  murdered  in  defense  of  Government  property,  U.  S.  v. 
Watts  (1873)  1  N.  M.  SS3,  and  bearing  in  mind  that  perhaps  public 
policy  no  longer  demands  so  strict  a  rule,  see  People  v.  Faulkner  (1887) 
107  N.  Y.  477,  the  common  law  rule  would  seem  the  more  reasonable  one. 
State  v.  Copeland  (1896)  96  Tenn.  296. 

Public  Service  Companies — Corporations  Affected  with  a  Public  In- 
terest— Insurance  Companies. — The  Attorney  General  sought  to  have  an- 
nulled an  agreement  on  the  part  of  the  defendant  insurance  companies. 
Held,  Swayze  J.  dissenting,  the  insurance  companies  were  corporations 
affected  with  a  public  interest,  and  a  decree  would  issue.  McCarter  v. 
Fireman's  Ins.  Co.  (N.  J.  1909)  73  Atl.  80,  414. 

While  the  definition  of  "business  affected  with  a  public  interest"  is  a 
flexible  one,  6  Columbia  Law  Review  259,  the  principal  case  seems  to 
make  an  unwarranted  extension,  in  deciding  that  a  corporation  by  attaining 
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the  success  and  power  of  the  insurance  companies  in  question,  comes  within 
the  definition.  Ins.  Co.  v.  State  (1893)  86  Tex.  250,  270.  The  only  case 
cited,  Munn  v.  Illinois  (1876)  94  U.  S.  113,  is  no  authority  for  this  holding. 
The  test  there  laid  down  involved  virtual  monopoly,  a  rule  later  extended 
to  include  cases  evidencing  a  tendency  toward  virtual  monopoly.  Brass  v. 
North  Dakota  (1894)  153  U.  S.  391.  The  controlling  factor  in  those  cases 
which  appear  to  depart  from  the  monopoly  test,  is  the  public  necessity  of 
service  to  all  without  discrimination.  Inter  Ocean  Co.  v.  Assoc.  Press 
(1900)  184  111.  438;  Nash  v.  Page  (1882)  80  Ky.  539.  The  argument  of 
the  principal  case  lays  no  stress  on  the  duty  to  serve  all.  Indeed,  it  would 
seem  that  the  prevailing  opinion  does  not  hold  that  its  decision  will  result 
in  the  creation  of  such  a  duty,  thus  coming  to  the  anomalous  position  of  a 
public  service  company  with  no  obligation  to  serve  the  public  at  large. 
Evergreen  Assoc,  v.  Beecher  (1885)  53  Conn.  551.  While  it  is  correctly 
held  that  a  "de  jure"  monopoly,  or  even  the  grant  of  special  privileges  is 
immaterial,  People  v.  Budd  (1889)  117  N.  Y.  1,  on  the  other  hand,  the  mere 
fact  that  the  business  is  a  powerful  one  is  not  determining.  Live  Stock  Co. 
v.  Live  Stock  Exch.  (1892)  143  111.  210,  nor  does  the  combination  of  such 
enterprises  impose  the  duties  of  a  public  calling.  Ladd  v.  S.  C.  P.  &  M. 
Co.  (1880)  53  Tex.  172. 

Public  Service  Companies — Failure  of  Supply — Preferential  Contracts. 
— The  plaintiff  sought  by  injunction  to  enforce  performance  of  a  contract 
by  the  defendant  to  supply  the  plaintiff  all  the  gas  it  should  need.  Diminu- 
tion of  the  supply  of  gas  rendered  performance  impossible  without  prejudice 
to  other  consumers.  Held,  the  contract  was  void.  Fairchance  Window 
Glass  Co.  v.  Star  Gas  Co.  (Pa.  1909)  66  Leg.  Int.  No.  29.  See  Notes, 
p.  619. 

Real  Property — Adverse  Possession — Entry  Under  Mistaken  Belief. — 
The  defendant  entered  the  land  in  question  believing  it  to  be  open  govern- 
ment land,  whereas  it  in  fact  belonged  to  the  plaintiff.  After  the  discovery 
of  his  mistake,  the  defendant  still  occupied  the  land  for  the  statutory 
period.  Held,  such  possession  was  not  adverse  to  the  real  owner.  Mc- 
N  aught-Collins  Imp.  Co.  v.  May   (Wash.   1909)    101   Pac.  237. 

Although  it  is  fundamental  that  occupation  alone  is  not  sufficient  to 
constitute  adverse  possession,  the  courts  differ  as  to  the  nature  of  the 
intent  which  must  be  coupled  thereto.  The  orthodox  view  is  that  if  the 
land  is  occupied  "as  one's  own,"  the  possession  is  adverse,  French  v.  Pearce 
(1831)  8  Conn.  439,  irrespective  of  actual  claim  of  right,  Lampman  v.  Van 
Alstyne  (1896)  94  Wis.  417,  or  good  faith.  Warren  v.  Bowdran  (1892) 
156  Mass.  280.  Some  jurisdictions,  however,  emphasize  the  claim  of  right, 
and  assert  that  the  holding  must  be  in  conscious  hostility  to  another's 
claim.  Grube  v.  Wells  (1871)  34  la.  148.  The  courts  likewise  differ  when 
the  occupant  believes  title  to  be  in  the  government,  though  in  reality  it  is 
in  a  third  party.  A  few  do  not  consider  such  holding  adverse,  Altscliul  v. 
O'Neill  (1899)  35  Ore.  202,  but  the  weight  of  authority  is  in  favor  of  the 
view  that  such  possession  is  adverse  as  regards  the  real  owner.  Mass  v. 
Burditzke  (1904)  93  Minn.  295;  Hayes  v.  Martin  (1873)  45  Cal.  559;  but 
see  5  Columbia  Law  Review  605.  In  the  principal  case,  moreover,  the 
occupant  discovered  the  true  owner  after  entry,  and  thereafter  held  for  the 
statutory  period.  As  it  is  not  necessary  that  the  entry  itself  be  under  claim 
of  right,  Wechham  v.  Henthom  (1894)  91  la.  242,  and  as  the  defendant  was 
not  a  tenant,  it  would  appear  that  his  holding  should  thereafter  have  been 
considered  adverse.     Mather  v.  Walsh  (1891)    107  Mo.  121. 

Real  Property — Waiver  and  License — Rule  of  Dumpor's  Case. — The 
defendant's  predecessor  leased  a  building  for  a  term  of  years,  reserving  a 
right  of  entry  for  assignment  without  lessor's  written  consent.  The 
lessee  assigned  to  the  plaintiff,  and  the  defendant  with  knowledge  of  the 
assignment  subsequently  accepted  rent.  Held,  the  plaintiff  took  the  term 
free  from  the  condition.  German-American  Bank  v.  Gollmer  (Cal.  1909) 
102  Pac.  932.     See  Notes,  p.  627. 
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Torts — Conversion — No  Relation  Between  Plaintiff  and  Defendant. — 
A  truckman,  having  received  the  plaintiff's  goods  for  delivery,  left  his 
truck  with  the  goods  on  it  at  the  defendant's  livery  stable  for  the  night. 
The  next  morning  the  latter  delivered  the  truck  and  merchandise  by 
mistake  to  a  thief.  Held,  two  judges  dissenting,  since  the  defendant  did 
not  know  that  the  goods  were  the  property  of  the  plaintiff,  he  was  not  liable 
for  conversion.  Cohen  v.  Koster  (N.  Y.  App.  Div.  1909)  41  N.  Y.  L.  J. 
No.  no. 

The  decision  of  the  court  turns  on  the  fact  that  because  the  defendant 
had  no  knowledge  that  the  goods  belonged  to  the  plaintiff,  there  was  no 
relation  between  the  parties  and  consequently  there  could  be  no  conversion. 
While  it  is  true  that  there  is  a  relation  between  the  parties  in  some  cases 
where  conversion  is  allowed,  i.  e.  conversion  by  a  bailee,  it  need  not  be 
present  in  all  cases.  A  bailor  having  the  immediate  right  of  possession 
may  recover  against  a  third  party  to  whom  the  bailee  has  transferred  the 
goods,  on  the  ground  that  the  third  party  can  not  have  a  better  title  than 
the  bailee  had;  Wilson  v.  Anderton  (1830)  1  Barn.  &  Ad.  450;  Hyde  v. 
Noble  (1843)  13  N.  H.  494;  and  even  where  the  third  party  has  disposed 
of  the  goods,  either  by  sale,  Carter  v.  Kingman  (1870)  103  Mass.  517; 
Williams  v.  Merle  (N.  Y.  1833)  11  Wend.  80;  Courtis  v.  Cane  (1859) 
32  Vt.  232,  or  by  misdelivery,  Sonn  v.  Smith  (N.  Y.  1901)  57  App.  Div. 
272;  Devercux  v.  Barclay  (1819)  2  Barn.  &  Aid.  702,  although  there  is  no 
direct  relation  between  the  parties,  still  the  true  owner  may  sue  for  con- 
version on  the  ground  that  in  disposing  of  them  the  third  party  assumed 
a  right  inconsistent  with  the  plaintiff's  title.  It  does  not  appear  necessary 
for  the  defendant  to  have  knowledge  that  he  was  dealing  with  the  plain- 
tiff's goods,  for  although  he  had  a  bona  fide  belief  that  they  were  the 
property  of  the  one  from  whom  he  received  them,  Hoffman  v.  Carow 
(N.  Y.  1838)  20  Wend.  21,  he  is,  nevertheless,  a  converter.  The  point 
made  in  the  principal  case,  therefore,  is  not  well  taken. 

Torts — Right  of  Privacy — Use  of  Photograph  for  Advertising. — The 
defendants  published  a  photograph  of  the  plaintiff  seated  in  an  auto- 
mobile, as  an  advertisement  of  certain  "Auto  Coats"  for  sale  by  the  defend- 
ants. Held,  the  picture  not  being  libelous,  the  plaintiff  could  not  recover. 
Henry  v.  Cherry   (R.  I.   1909)   73  Atl.  97. 

The  principal  case  is  of  great  interest  in  showing  that  another  state 
has  refused  to  commit  itself  to  the  recognition  of  the  right  of  privacy 
as  a  common  law  right.  The  question  of  the  existence  of  such  right  is 
comparatively  recent,  1  Columbia  Law  Review  491,  and  the  controversy 
has  undoubtedly  been  aroused  by  the  present  abuse  of  photographic  ad- 
vertisement. In  the  older  authorities  often  cited  to  sustain  the  existence 
of  such  right,  relief  was  really  given  on  different  grounds.  Gee  v.  Prit chard 
(1818)  2  Swanst.  402  (property  right)  ;  Pollard  v.  Photographic  Co. 
(1888)  L.  R.  40  Ch.  Div.  345  (breach  of  contract);  Prince  Albert  v. 
Strange  (1849)  1  Mach.  &  G.  25  (trust  relationship).  The  arguments 
against  the  recognition  of  the  right,  that  the  right  is  a  novelty  unsupported 
by  precedent  and  not  embraced  in  the  common  law,  and  that  it  would 
cause  a  flood  of  litigation,  have  prevailed  in  a  majority  of  the  higher 
courts  before  whom  the  matter  has  come  for  consideration.  Atkinson  v. 
Doherty  &  Co.  (1899)  121  Mich.  372;  Roberson  v.  Rochester  Folding  Box 
Co.  (1902)  171  N.  Y.  538;  Dockrell  v.  Dougall  (1898)  78  L.  T.  R  840. 
On  the  other  hand,  it  has  been  held  that  the  principle  of  the  right  of 
privacy  is  really  embraced  in  the  "personal  liberty"  of  the  common  law, 
Cooley,  Torts  (2nd  ed.)  29,  and  that  new  conditions  have  merely  caused 
the  new  application  of  an  old  principle.  2  Columbia  Law  Review  486; 
Pavesich  v.  N.  E.  Life  Ins.  Co.  (1904).  122  Ga.  190;  and  see  Corliss  v. 
Walker  (1894)  57  Fed.  434.  In  New  York  the  right  has  finally  been 
established  by  statute.  Rhodes  v.  Sperry  &  Hutchinson  Co.  (1908)  193 
N.  Y.  223. 

Trade  Marks— Names  of  Newly  Discovered  Products.— The  plaintiff 
called  his  newly  discovered   compound   "Carbolineum,"   by  which  name  it 
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was  generally  known  in  Germany,  where  it  was  manufactured  by  others. 
It  was  subsequently  protected  by  patent,  and  when  the  patent  expired  the 
defendant  put  the  article  on  the  market  under  the  same  name.  Held, 
three  judges  dissenting,  the  name  was  fanciful  and  a  good  trade  mark. 
Avenarius  v.  Kornely  (Wis.  1909)   121  N.  W.  336. 

A  word  to  be  a  valid  trade  mark  must  be  fanciful,  denoting  origin,  and 
not  descriptive.  Mfg.  Co.  v.  Trainer  (1879)  101  U.  S.  51.  When  a  newly 
discovered  article  is  protected  by  a  patent,  and  so  only  referable  to  one 
origin,  a  name  however  fanciful  is  primarily  descriptive,  so  that  on  the 
expiration  of  the  patent  it  is  publici  juris.  Singer  Mfg.  Co.  v.  June  Mfg. 
Co.  (1896)  163  U.  S.  169.  When  the  article  is  unpatented,  the  name  given 
it  by  the  inventor  also  becomes  publici  juris,  Dixon  Crucible  Co.  v.  Guggen- 
heim (1869)  2  Brewst.  321,  331,  because  it  is  also  necessarily  descriptive, 
since  it  merely  distinguishes  the  article  as  such,  Colgan  v.  Danheiser  (1888) 
35  Fed.  150,  and  if  it  were  not  so  regarded  it  would  practically  result  in  a 
monopoly,  although  unpatented.  Hostetter  v.  Freis  (1883)  17  Fed.  620; 
Linoleum  Mfg.  Co.  v.  Nairn  (1878)  L.  R.  7  Ch.  Div.  834.  In  applying  this 
rule,  however,  the  courts  generally  do  not  regard  a  fanciful  name  as 
descriptive,  unless  it  has  become  incorporated  into  the  English  language 
a?  descriptive  of  the  article.  Fairbank  Co.  v.  Central  Lard  Co.  (1894)  64 
Fed.  133;  Kinney  v.  Consolidated  Va.  Min.  Co.  (1877)  Fed.  Case  7827. 
This  reasoning  would  make  the  existence  of  a  trade  mark  depend  on  facts 
happening  subsequent  to  the  time  when  it  could  have  been  acquired,  i.  e. 
time  of  invention,  because  at  that  time  the  name  was  fanciful,  and  so 
capable  of  being  a  trade  mark.  Fairbank  Co.  v.  Central  Lard  Co.  supra. 
This  appears  fallacious,  for  a  trade  mark  once  secured,  because  fanciful, 
cannot  be  lost  because  it  has  subsequently  acquired  a  descriptive  meaning. 
Selchow  v.  Baker  (1883)  93  N.  Y.  59.  Since  "Carbolineum"  was  in  common 
use  in  Germany  to  describe  the  liquid,  the  dissenting  opinion  seems  pref- 
erable. 
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Handbook  on  American  Mining  Law.  By  George  P.  Costigan  Jr. 
St.  Paul,  Minn.:  West  Publishing  Co.,  1908.    pp.  xiv,  765. 

As  stated  in  the  preface  the  author's  purpose  in  writing  this  book 
was  to  present  a  work  that  might  be  of  use  to  both  the  student  and  the 
practitioner.  As  a  teacher  of  law  Mr.  Costigan  is  peculiarly  fitted  to 
accomplish  his  object  to  aid  the  student  in  the  study  of  mining  problems. 
While  we  might  criticize  the  work  as  being  perhaps  too  long  to  present 
concisely  the  basic  principles  underlying  the  subject — and  for  that  reason 
it  tends,  possibly,  to  confuse — still  the  ground  is  thoroughly  covered  and 
some  subjects  lightly  passed  over  by  other  writers,  such  as,  for  example, 
Land  Office  procedure,  are  very  satisfactorily  treated.  From  the  prac- 
titioner's standpoint  it  may  be  noted  that  important  subjects  are  passed 
over  too  hastily.  Specific  questions  of  difficulty  are  not  clearly  solved  as 
the  author  seems  to  prefer  to  stand  by  the  decisions,  leaving  undiscussed, 
questions  that  have  not  been  decided  by  the  Courts.  It  is  to  be  deplored 
that  we  cannot  find  in  the  legal  literature  recently  published,  works  that 
aim  to  meet  future  needs  rather  than  merely  digest  past  experience. 
Scientific  discussion,  rather  than  accepted  doctrines,  is  what  the  practitioner 
of  today  is  really  looking  for  because  with  the  admirable  system  of  digests 
now  available  he  prefers  to  examine  the  decisions  for  himself  and  draw  his 
own  conclusions  therefrom  as  to  what  the  accepted  doctrines  are,  rather 
than  to  rely  on  the  text  writer. 

The  plan  of  the  work,  therefore,  is  what  we  would  criticize  rather  than 
its  execution.  We  must  praise  the  arrangement  and  form,  and  the  pub- 
lishers' part  of  the  task  is  admirably  executed.  While  the  student  or 
practitioner  should  always  be  warned  against  placing  too  much  reliance 
on  the  heavy  typed  head  notes  which  are  characteristic  of  the  "Horn- 
book Series"  we  must  commend  the  care  with  which  this  part  of  the  work 
has  been  executed  and  as  an  index  guide  these  head  notes  are  very  valu- 
able. We  are  particularly  glad  to  note  a  comparatively  full  discussion  of 
the  topic  "Coal  Land  Law"  which  has  been  more  or  less  ignored  in  recently 
published  text  books  on  the  subject  of  mining. 

The  appendix,  as  in  the  case  of  nearly  all  the  mining  law  text  books, 
contains  the  Statutes  relating  to  the  subject  and  general  miscellaneous 
matters.  The  Statutes,  of  course,  are  only  of  temporary  value,  owing  to 
the  changes  constantly  made  in  them.  We  find  in  Appendix  I  some  sample 
mining  law  examination  questions  which  indicate  again  the  author's  aim 
to  make  the  work  useful  as  a  text  book  for  students  but,  of  course,  these 
questions  have  no  practical  value  to  the  practitioner. 

In  conclusion  we  can  heartily  recommend  the  work  as  a  carefully  pre- 
pared outline  of  the  field  which  it  aims  to  cover  but  we  regret  the  absence 
of  a  scientific  discussion  of  the  basic  principles. 

H.  A.  S. 
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Cases  on  Damages,  Selected  from  Decisions  of  English  and  Ameri- 
can Courts  (American  Case  Book  Series).  By  Floyd  R.  Mechem  and 
Barry  Gilbert.  James  Brown  Scott,  General  Editor.  St.  Paul,  Minn.: 
West  Publishing  Co.,  1909.    pp.  xxiii,  626. 

This  book  is  dedicated  to  John  Henry  Wigmore,  Dean  of  the  College 
of  Law  of  the  Northwestern  University,  and  thus  speaks  of  his  admirable 
work ;  "Whose  success  as  an  author  and  teacher  in  the  Law  comes  as  no 
surprise  to'  one  acquainted  with  his  analytical  and  constructive  genius,  his 
untiring  energy  and  enthusiasm,  and  the  careful  painstaking  detail  of  his 
work." 

Mr.  Gilbert  is  chiefly  responsible  for  this  Case  Book.  The  preface 
states  that  one  hundred  and  fifty  of  the  cases  are  taken  from  an  earlier 
collection  of  two  hundred  and  sixty-three  cases  made  by  Mr.  Mechem, 
adding,  "For  the  exclusion  of  the  other  one  hundred  and  thirteen  cases 
omitted,  for  the  entire  rearrangement  in  scheme,  outline,  preface,  and  index, 
for  the  cutting  of  all  cases  which  are  included,  for  the  annotations,  re- 
statements of  the  facts,  and  cross-references,  and  for  the  selection  of  the  one 
hundred  and  eighty-four  new  cases  which  have  been  added,  the  other 
collaborator  must  take  the  entire  responsibility." 

It  would  appear  therefore,  that  little  more  credit  is  due  to  Mr.  Mechem 
than  to  Mr.  Beale,  one-third  of  the  cases  in  Beale's  Cases  on  the  Measure 
of  Damages,  published  in  1895,  appearing  in  the  new  collection.  Substan- 
tially the  same  topics  are  treated  as  in  Mr.  Beale's  collection,  and  in  nearly 
the   same  order. 

A  considerable  number  of  cases  cited  in  the  notes  are  not  indexed. 
It  is  to  be  hoped  that  the  indexing  in  the  later  volumes  of  this  series  will 
be  more  carefully  done.  The  compiler  has  sought  to  cut  out  all  irrelevant 
matter  from  the  cases  as  may  be  seen  from  the  fact  that  the  average  length 
of  the  cases  given  is  less  than  two  pages.  In  consequence  of  this,  in  a 
considerable  number  of  instances  the  result  of  the  litigation  reported  can 
only  be  known  by  a  process  of  inference,  difficult  for  the  average  student 
to  make.  It  is  to  be  regretted  that  the  actual  decision  of  the  case  is  not 
always  given. 

That  more  new  cases  do  not  appear  is  a  disappointment.  Apparently 
little  progress  has  been  made  by  the  Courts  toward  clearing  up  the  many 
difficult  questions  relative  to  Damages.  A  hasty  enumeration  shows  that 
fourteen  cases  decided  in  1896  appear  in  the  collection,  but  that  only 
nineteen  cases,  decided  since  that  time,  are  included,  only  one  of  which  is 
subsequent  to  1903.  The  principal  jurisdictions  represented  are:  England 
fifty-seven  cases;  New  York  thirty-nine;  Massachusetts  twenty- four; 
Michigan  eighteen ;  Iowa  eighteen ;  Wisconsin  fifteen ;  United  States  Su- 
preme Court  fifteen.  Of  the  English  cases,  twenty-one  were  decided  in  the 
nineteen  years  between  1855  and  1874.  Apparently  this  was  a  great  forma- 
tive period  in  this  branch  of  the  Law,  and  comparatively  little  advance 
would  seem  to  be  made  since,  or  possibly  later  English  cases  have  not  so 
strongly  affected  American  Law.  The  last  English  case  appearing  in  the 
collection  was  decided  more  than  twenty  years  ago. 

As  a  whole  the  cases  appear  to  be  well  chosen,  and  the  collection 
will  undoubtedly  prove  to  be  a  serviceable  one. 

A.  H.  Jr. 
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The  Law  Governing  Sales  of  Goods  at  Common  Law  and  Under  the 
Uniform  Sales  Act.  By  Samuel  Williston.  New  York:  Baker,  Voorhis 
&  Co.     1909.     pp.  cix,  1314. 

This  treatise  on  the  law  of  sales  should  meet  with  a  cordial  reception 
from  the  bench  and  bar.  To  many  of  our  readers,  the  author's  reputation 
will  afford  sufficient  guarantee  of  its  merits ;  and  all  others  can  easily 
satisfy  themselves,  on  this  point,  by  turning  to  almost  any  topic  with 
which  they  are  especially  familiar,  and  observing  the  ability  and  thorough- 
ness with  which  it  has  been  treated.  Such  readers  may  not  be  converted, — 
in  some  cases  we  hope  they  will  not  be  converted — to  the  learned  author's 
views ;  but,  there  is  no  doubt  that  his  discussion  will  add  to  their  knowledge 
cf  the  particular  topic  and  sharpen  their  interest  in  it.  His  attitude  upon 
controverted  points  is  fairly  stated  in  these  sentences  in  the  Preface :  "I 
have  allowed  myself  considerable  freedom  in  the  statement  of  my  own 
views  of  the  law  and  the  reasons  for  them,  and  have  not  hesitated  to 
criticize  decisions  of  the  courts  when  they  seemed  opposed  to  principle 
or  to  the  convenience  of  trade.  I  have  tried,  however,  not  to  allow  my 
opinions  to  interfere  with  the  exactness  of  my  statement  of  the  actual 
decision,  and  I  have  made  full  annotations  containing  not  simply  citations 
of  authorities,  but,  also,  whenever  it  seemed  useful,  quotations  from  the 
opinions  of  courts  or  summaries  of  the  facts  of  the  important  cases,  in  order 
that  the  reader  might  have  at  hand  the  means  of  testing  the  correctness  of 
my  conclusion." 

While  the  book  is  sure  of  a  warm  welcome  everywhere,  it  will  prove 
particularly  useful  in  those  jurisdictions  which  have  adopted  the  Uniform 
Sales  Act.  At  the  present  time,  these  are  not  numerous ;  including  only 
Arizona,  Connecticut,  Massachusetts,  New  Jersey,  Ohio  and  Rhode  Island. 
During  the  current  year,  it  has  not  found  sufficient  favor  in  the  eyes  of  any 
Legislature  to  secure  enactment.  Possibly  its  progress  might  have  been 
more  rapid,  had  it  diverged  less  widely  than  it  does  from  the  English  Sale 
of  Goods  Act.  It  is  very  desirable  that  the  rules  governing  the  sale  of  goods 
should  be  uniform  throughout  the  United  States.  It  is  scarcely  less  de- 
sirable that  they  should  be  the  same  in  the  United  States,  as  in  other 
English  speaking  lands.  Now,  the  law  upon  this  subject  was  codified  in 
England  by  the  Sale  of  Goods  Act  of  1893.  This  statute  was  not  a  hasty 
or  ill-considered  piece  of  legislation.  Drafted  in  1888  by  Judge  Chalmers, 
it  was  subjected  to  careful  criticism  by  Lords  Bramwell  and  Herschell, 
as  well  as  by  other  eminent  members  of  the  bench  and  bar  of  Great  Britain, 
before  it  was  introduced  into  Parliament.  Then,  it  was  thoroughly  dis- 
cussed and  amended,  during  the  period  of  four  years  which  passed  before 
its  enactment.  It  has  appeared  to  work  well  and  to  subserve  all  the 
legitimate  demands  of  trade  in  a  great  commercial  country.  In  these  cir- 
cumstances, our  Commissioners  on  Uniform  State  Laws  might  well  have 
contented  themselves  with  copying  the  British  statute,  in  most  respects, 
thus  attaining  uniformity  in  this  great  branch  of  commercial  law  throughout 
all  jurisdictions  whose  jurisprudence  is  based  on  the  English  common  law. 

With  two  or  three  notable  exceptions,  this  plan  was  pursued  by  Prof. 
Williston  in  his  original  draft  of  the  American  Act.  Later,  many  changes 
and   additions   were   made   by   the   Commissioners,   so   that   the    Act,   in   its 
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present  form,  does  not  tend  to  make  the  law  of  sales  in  this  country  uniform 
with  that  in  Britian.  Some  of  the  changes,  it  is  true,  relate  rather  to  legal 
nomenclature  than  to  substantive  law.  In  the  first  section,  for  example, 
the  term  "contract  of  sale"  in  the  British  statute  is  discarded  and  the  terms, 
"contract  to  sell"  and  "a  sale"  are  substituted  therefor.1  It  is  fair  to 
assume  that  this  change  is  not  to  be  ascribed  to  Prof.  Williston  as  his 
original  draft  reproduced  this  section  from  the  Sale  of  Goods  Act.  However, 
in  his  commentary,  he  makes  the  best  defence  possible  of  the  change,  al- 
though he  appears  to  find  the  new  nomenclature  awkward  at  times,  (see  pp. 
82  and  85,)  and,  in  his  chapter  on  the  Contractual  Obligation  of  the  Parties, 
shows  clearly  that  "contract  of  sale"  is  a  perfectly  proper  phrase  in  English 
law.  He  writes :  "A  contract  to  sell  is  generally  said  to  be  no  longer 
executory  when  the  property  in  the  goods  has  passed  to  the  buyer :  and 
such  a  transaction  is  called  a  sale,  as  distinguished  from  a  contract  to  sell, 
in  the  Sales  Act.  Even  a  sale,  however,  may  still  be  a  partly  bilateral  con- 
tract;  that  is,  a  contract  in  which  some  unperformed  promise  exists  on 
each  side  though  there  has  been  some  performance  on  one  side  as  part 
of  the  consideration."  Earlier  in  the  book,  (p.  2  note  I  a.)  he  suggests 
that  "Blackburn's  adoption  of  the  phrase  for  the  title  of  his  book  on  sales 
is  probably  chiefly  responsible  for  the  currency  of  the  expression."  Un- 
fortunately for  this  suggestion,  the  phrase  "contract  of  sale"  was  a  current 
expression  both  in  text  books  and  judicial  decisions,  long  before  Blackburn's 
book  appeared,  and  was  applied  in  them  to  "a  contract  which  by  its  opera- 
tion immediately  transfers  title"  as  well  as  to  a  contract  "whereby  the 
seller  agrees  to  transfer  the  property  in  goods."  Examples  of  such  use 
of  the  term  are  found  in  Kent's  Commentaries  vol.  2  p.  492,  published 
about  twenty  years  before  Blackburn's  treatise,  and  in  Chief  Justice  Shaw's 
opinion  in  Mixer  v.  Howorth,  (21  Pick.  205,)  which  antedates  Black- 
burn by  half  a  dozen  years. 

Of  those  parts  of  this  work  devoted  to  the  exposition  of  common  law 
rules,  it  would  be  difficult  to  speak  too  highly.  We  have  marked  several 
passages  for  special  commendation,  but  must  content  ourselves  with  a  brief 
reference  to  a  single  portion — that  dealing  with  "cash  sales."  In  no  other 
treatise  has  this  topic  received  so  full  and  lucid  and  satisfactory  a  treatment. 

F.  M.  B. 

History  of  the  Harvard  Law  School  and  of  Early  Legal  Conditions 
in  America.  By  Charles  Warren.  New  York:  Lewis  Publishing  Co., 
1908.  3  vols.,  illustrated.  Vol.  I,  pp.  xii,  543;  Vol.  II,  pp.  560;  Vol. 
HI,  pp.  397. 

This  is  a  work  that  should  appeal  to  law  students  and  lawyers.  Per- 
haps the  author  may  have  magnified  the  importance  of  detailing  the  his- 
tory of  the  early  American  bar  as  an  introduction  to  the  history 
of  the  Harvard  Law  School,  and  in  that  sense  he  has  laid  his  founda- 
tions wider  and  deeper  than  necessary.  But  none  the  less  his  industrious 
collection  of  scattered  bits  of  information,  from  countless  obscure  sources, 
has  enabled  Mr.  Warren  in  the  preliminary  part  to  give  us  a  most  read- 
able and  instructive  account  of  law  studies  and  law  students  in  America 
from  1620  down  to  the  founding  of  the  Harvard  Law  School. 

lThe  term  "contract  of  sale"  has  kept  its  place  in  §  62,  (i),  definition  of  "Goods," 
through  an  inadvertence,  evidently  of  the  Commissioners. 
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The  first  two  volumes  are  given  up  to  text,  the  third  to  a  catalogue 
of  Harvard  Law  School  Alumni.  As  the  title  to  the  work  indicates,  the 
history  is  in  two  parts.  A  few  titles  of  the  chapters  will  indicate  the 
scope  of  the  first  part  or  the  preliminary  account  of  Early  Legal  Condi- 
tions in  America.  One  may  refer  to  "New  England  Law  and  Lawyers 
in  the  17th  Century;"  "A  Colonial  Lawyer's  Education  in  the  18th  Cen- 
tury;" "Early  American  Barristers  and  Bar  Associations;"  "Early  Amer- 
ican Law  Books."  Of  the  many  interesting  matters  disclosed  one  notices 
the  relation  between  the  student  and  the  bar  was  much  closer  than  to-day 
and  the  general  regard  for  professional  honor  seems  to  have  had  a  more 
personal  interest  than  at  present. 

With  Chapter  XII  the  story  of  the  School  begins,  and  extends  through 
thirty-five  chapters.  Of  them  such  titles  as  "The  Law  Library,  1817-1829;" 
(when  the  library  had  700  titles  treated  in  1300  volumes) ;  "Nathan  Dane 
and  the  New  Regime;"  "The  Moot-Courts;"  "Eliott  and  Langdell;"  "The 
Trial  Period,  1871-1881;"  "Langdell  as  a  Teacher;"  will  be  read  with 
special  interest. 

Volume  III  is  wholly  given  to  an  Alumni  Roll  of  the  School.  Most  of 
the  names  are  followed  by  a  brief  biography.  No  one  can  turn  the  pages 
of  this  volume  without  a  feeling  of  pleasure  as  he  meets  the  numberless 
names  of  Harvard  Law  School  graduates  who  have  contributed  to  the 
legal  and  political  history  of  this  country  and  added  luster  to  its  name. 

N.  A. 
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THE  CONSTITUTIONALITY  OF  THE  UNITED 
STATES  CORPORATION  TAX. 

Congress  at  its  last  session  passed  an  Act  which  is  commonly 
known  as  the  Corporation  Tax  Law.  This  Act  imposes  what  is 
spoken  of  as  "a  special  excise  tax"  of  one  per  cent,  upon  the  entire 
net  income  over  and  above  $5,000  received  from  all  sources  during 
the  year,  exclusive  of  amounts  received  as  dividends  upon  stock 
of  other  corporations,  joint  stock  companies,  etc.,  subject  to  the 
tax  imposed,  on  every  corporation,  joint  stock  company  or  asso- 
ciation, organized  for  profit  and  having  capital  stock  represented 
by  shares,  and  every  insurance  company,  organized  under  the 
laws  of  the  United  States  or  any  State  or  territory  of  the  United 
States  or  under  the  Acts  of  Congress  applicable  to  Alaska  or  the 
District  of  Columbia  or  organized  under  the  laws  of  any  foreign 
country  and  engaged  in  business  in  any  State  or  territory  of  the 
United  States  or  in  Alaska  or  in  the  District  of  Columbia.  All 
corporations  having  a  net  income  of  less  than  $5,000  received  by 
them  from  business  transacted  and  capital  invested  within  the  dis- 
tricts affected  by  the  law,  exclusive  of  amounts  received  as  divi- 
dends upon  stock  of  other  corporations,  and  a  series  of  benevolent, 
philanthropic  and  charitable  corporations  enumerated  in  the  Act, 
are  exempted  in  the  Act  from  the  payment  of  this  tax. 

Elaborate  provisions  are  made  for  the  determination  of  what 
is  net  income,  and  reports  and  returns  in  great  detail  as  to  the 
amount  of  capital  stock,  bonded  indebtedness,  gross  income,  and 
all  ordinary  and  necessary  expenses  and  losses,  are  to  be  made  to 
the  Commissioner  of  Internal  Revenue  for  the  purpose  of  enabling 
the  government  to  determine  the  taxable  net  income  of  the  corpo- 
rations subjected  to  the  payment  of  the  tax. 

As  this  is  the  first  time  in  the  history  of  the  country  that  Con- 
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gress  has  attempted  to  impose  a  tax  on  corporations  as  such,  the 
question  naturally  arises :    Is  this  tax  constitutional  ? 

The  powers  of  taxation  which  have  been  vested  in  Congress 
by  the  Constitution  of  the  United  States  are  subject  to  two  kinds 
of  limitations ;  these  are,  first,  those  contained  in  express  provi- 
sions of  the  Constitution ;  and,  second,  those  which  are  implied 
from  the  general  theory  of  Federal  government  at  the  foundation 
of  the  Constitution,  which  have  as  much  restrictive  force  on  the 
powers  of  Congress  as  are  possessed  by  the  limitations  to  be  found 
in  express  constitutional  provisions. 

Let  us,  therefore,  take  up  one  by  one  the  limitations,  both  ex- 
press and  implied,  and  endeavor  to  ascertain  whether  they  apply 
to  the  new  corporation  tax. 

First.  Express  limitations  on  the  taxing  power  of  Congress  to 
be  found  in  the  Constitution. 

The  only  express  limitations  contained  in  the  Constitution 
which  can  be  conceived  of  as  applying  to  this  tax  law  are : 

i.  The  provision  in  Article  I,  section  2,  paragraph  3,  that  "direct 
taxes  shall  be  apportioned  among  the  several  States  which  may  be 
included  within  this  Union  according  to  their  respective  numbers," 
etc.,  and  that  in  Article  I,  section  9,  paragraph  4,  that  "no  capi- 
tation or  other  direct  tax  shall  be  laid  uniess  in  proportion  to  the 
census  enumeration  hereinbefore  directed  to  be  taken." 

Is  a  tax  on  the  net  income  of  corporations  derived  from  all 
sources  a  direct  tax?  We  have  at  least  three  decisions  of  the 
Supreme  Court  of  the  United  States  bearing  on  this  question. 
These  are  Pacific  Insurance  Company  v.  Soule,1  which  holds  that 
a  tax  on  the  premiums  of  insurance  companies  and  individuals 
engaged  in  insurance  is  not  a  direct  tax;  and  Springer  v.  United 
States2  as  limited  by  Pollock  v.  Farmers'  Loan  and  Trust  Com- 
pany,3 which  hold  that  a  tax  on  income  not  derived  from  property 
but  merely  from  labor  or  business  is  not  a  direct  tax. 

The  Pollock  cases,  however,  decided  as  well  that  a  tax  on  the 
rents  and  income  of  property  both  real  and  personal  is  a  direct 
tax  and  therefore  not  constitutional  if  it  is  not  apportioned  among 
the  States.  In  the  decision  on  the  rehearing  of  the  Pollock  case* 
the  Court  said : 

'(im)  7  Wall.  433- 

2  (1880)  102  U.  S.  586. 

30895)  157  U.  S.  429;  158  U.  S.  601. 

4(i8gs)  158  U.  S.  601,  618,  637. 
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"We  are  now  permitted  to  broaden  the  field  of  inquiry,  and  to 
determine  to  which  of  the  two  great  classes  a  tax  upon  a  person's 
entire  income,  whether  derived  from  rents,  or  products,  or  other- 
wise, of  real  estate,  or  from  bonds,  stocks,  or  other  forms  of  per- 
sonal property,  belongs ;  and  we  are  unable  to  conclude  that  the 
enforced  subtraction  from  the  yield  of  all  the  owner's  real  or  per- 
sonal property,  in  the  manner  prescribed,  is  so  different  from  a 
tax  upon  the  property  itself,  that  it  is  not  a  direct,  but  an  indirect 
tax,  in  the  meaning  of  the  Constitution." 

In  summing  up  its  conclusions  it  reiterated  its  opinion  in  the 
following  words : 

"Our  conclusions  may,  therefore,  be  summed  up  as  follows : 

First.  We  adhere  to  the  opinion  already  announced,  that,  taxes 
on  real  estate  being  indisputably  direct  taxes,  taxes  on  the  rents 
or  income  of  real  estate  are  equally  direct  taxes. 

Second.  We  are  of  opinion  that  taxes  on  personal  property  or 
on  the  income  of  personal  property,  are  likewise  direct  taxes. 

Third.  The  tax  imposed  by  sections  twenty-seven  to  thirty- 
seven,  inclusive,  of  the  act  of  1894,  so  far  as  it  falls  on  the  income 
of  real  estate  and  of  personal  property,  being  a  direct  tax  within 
the  meaning  of  the  Constitution,  and,  therefore,  unconstitutional 
and  void  because  not  apportioned  according  to  representation,  all 
those  sections,  constituting  one  entire  scheme  of  taxation,  are 
necessarily  invalid." 

This  is  the  last  word  of  the  Supreme  Court  on  this  particular 
point  and  it  is  difficult  to  see  how  that  body,  without  reversing  the 
Pollock  cases,  can  well  hold  that  a  tax  on  the  net  income  of  cor- 
porations from  all  sources  is  constitutional  as  to  that  part  of  the  in- 
come which  is  derived  from  either  real  or  personal  property. 

The  contention  was  made  before  the  court  in  the  Pollock  cases 
that  the  selection  of  the  entire  income  as  the  basis  of  the  tax  in 
some  way  causes  that  portion  of  it  derived  from  property  to  lose 
its  distinctive  character  by  being  merged  in  an  indistinguishable 
mass  somewhat  after  Chief  Justice  Marshall's  idea,  expressed  in 
Brown  v.  Maryland?  that  imported  articles  lose  their  distinctive 
character  as  imports  and  become  merged  in  the  general  property 
in  the  State  by  passing  out  of  the  hands  of  the  original  importer 
or  by  being  taken  from  the  original  package  in  which  they  were 
imported.  This  contention  would  not,  however,  appear  to  be  ap- 
proved by  the  Supreme  Court.  It  is  true  that  the  Court  had  at 
one  time  in  the  case  of  other  taxes  given  its  adherence  to  this 
doctrine  and  upheld  a  State  tax  on  railway  gross  receipts,  where 

B(i827)   12  Wheat.  419. 
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a  portion  of  such  receipts  had  been  derived  from  commerce  be- 
tween the  States.  The  first,  and  indeed  the  principal,  ground  of 
the  decision  of  this  case  was  that,  as  the  tax  was  not  levied  until 
the  expiration  of  each  half  year  and  until  the  money  received  for 
freights  and  from  other  sources  of  income  had  actually  come  into 
the  company's  hands,  that  portion  of  the  receipts  derived  from 
commerce  between  the  several  States  had  "lost  its  distinctive  char- 
acter as  freight  earned,  by  having  become  incorporated  into  the 
general  mass  of  the  company's  property."6  This  doctrine  was, 
however,  distinctly  repudiated  by  the  Supreme  Court  fifteen  years 
later  when  it  said : 

"A  review  of  the  question  convinces  us  that  the  first  ground 
on  which  the  decision  in  State  Tax  on  Raihvay  Gross  Receipts 
was  placed  is  not  tenable ;  that  it  is  not  supported  by  anything  de- 
cided in  Brown  v.  Maryland;  but,  on  the  contrary,  that  the  reason- 
ing in  that  case  is  decidedly  against  it."7 

This  is  the  view  which  the  Supreme  Court  takes  in  one  of  the 
last,  if  not  the  last,  of  these  railway  receipts  cases  which  it  has 
decided,8  where  it  is  held  that  a  State  gross  receipts  tax  on  a 
railway,  a  large  portion  of  whose  receipts  come  from  commerce 
between  the  States,  is  unconstitutional. 

The  only  point  in  which  the  present  corporation  tax  differs 
from  these  gross  receipts  taxes  is  that  it  is  imposed  on  net  income 
rather  than  upon  gross  receipts,  but  this  difference  cannot  be 
expected  to  influence  the  decision  as  to  the  point  in  issue,  since 
the  income  tax  law  which  was  declared  improper  as  to  income  from 
property  in  the  Pollock  cases  specially  provided  that  "in  comput- 
ing incomes  the  necessary  expenses  actually  incurred  in  carrying 
on  any  business,  occupation  or  profession  shall  be  deducted  and 
also  all  interest  due  or  paid  within  the  year  by  such  person  on 
existing  indebtedness."  The  Pollock  cases,  therefore,  decided  that 
a  tax  on  net  income  was  improper  in  so  far  as  the  income  was  de- 
rived from  property. 

It  is  to  be  remembered,  however,  that  the  Pollock  cases,  while 
deciding  that  a  tax  on  the  income  from  property  was  improper 
where  such  tax  was  not  apportioned  among  the  States,  must,  when 
read  in  connection  with  the  Springer  case2  and  the  Pacific  Insur- 
ance Company  case,1  be  regarded  as  deciding  that  a  tax  on  the 

"State  Tax  on  Railway  Gross  Receipts  (1872)   15  Wall.  284,  295. 
'Philadelphia  etc.  Steamship  Co.  v.  Pennsylvania  (1887)    122  U.  S.  326. 
"Galveston,   Harrisburg  &   San   Antonio   Ry.    Co.   v.   Texas    (1908)    210 
U.  S.  217. 
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income  from  business  and  labor  is  not  a  direct  tax  and  therefore 
need  not  be  apportioned  among  the  States. 

In  the  second  Pollock  case  the  Court  decided  that  the  whole 
income  tax  law  was  void  because  as  a  result  of  its  decision  that 
incomes  from  property  were  not  taxable  "what  was  intended  as 
a  tax  on  capital  would  remain  in  substance  a  tax  on  occupations 
and  labor."  The  Court  did  not  "believe  that  such  was  the  inten- 
tion of  Congress."  But  a  belief  on  the  part  of  the  Court  that  the 
present  corporation  tax  law  is  unconstitutional  in  so  far  as  it  im- 
poses a  tax  on  the  income  from  property  would  not  necessarily  in- 
volve the  decision  that  the  whole  law  is  invalid.  For,  under  the 
former  law  the  tax  was  imposed  on  individuals  as  well  as  upon 
corporations ;  under  the  present  law  the  tax  is  imposed  on  corpora- 
tions organized  for  profit  and  on  insurance  companies.  As  few 
corporations  subject  to  the  tax  are  organized  for  any  other  purpose 
than  to  carry  on  a  business,  it  may  well  be  argued  that  the  inten- 
tion of  Congress  in  passing  the  law  was  to  tax  business  rather  than 
capital  and  that  therefore  the  inclusion  of  income  from  property 
is  not,  in  the  words  of  the  Court,  "a  vital  part  of  the  scheme  for 
taxation  embodied  in  the  law."  If  this  is  the  case  the  Court  may 
properly  hold  that  from  the  viewpoint  of  the  direct  tax  clauses  of 
the  Constitution,  the  tax  is  constitutional  in  so  far  as  it  is  levied 
on  net  income  not  derived  from  property.  Indeed,  the  actual 
decision  in  the  first  Pollock  case  is 

"that  the  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  with  directions  to  enter  a  decree  in  favor  of  the  com- 
plainant in  respect  only  of  the  voluntary  payment  of  the  tax  on 
the  rents  and  income  of  the  real  estate  of  the  defendant  company 
and  of  that  which  it  holds  in  trust  and  on  the  income  from  the 
municipal  bonds  owned  or  so  held  by  it." 

This  decision  was  reached  because  the  Court  was  equally  divided 
on  the  proposition  "whether  the  void  provisions  as  to  rents  and 
income  from  real  estate  invalidated  the  whole  act." 

The  corporation  tax  law  is,  therefore,  not  unconstitutional  as 
imposing  an  unapportioned  direct  tax,  except  in  so  far  as  it  im- 
poses a  tax  on  income  derived  from  property,  and  the  unconstitu- 
tionality of  this  portion  of  the  law  will  not  have  the  result  of 
causing  the  whole  law  to  be  unconstitutional. 

2.  The  Constitution  in  Article  I,  section  8,  paragraph  i,  pro- 
vides that  Congress  shall  have  power  "to  lay  and  collect  taxes, 
duties,  imposts  and  excises,  *  *  *  but  all  duties,  imposts  and 
excises  shall  be  uniform  throughout  the  United  States." 
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Is,  now,  the  tax  on  corporations  "uniform  throughout  the 
United   States"? 

Several  objections  may  be  made  to  the  corporation  tax  on  the 
ground  of  its  non-uniformity. 

Thus  the  Act  exempts  from  taxation  certain  specified  kinds 
of  corporations  and  all  corporate  incomes  less  than  $5,000,  and 
permits  the  deduction  of  $5,000  from  all  incomes  above  that 
amount  in  the  ascertainment  of  the  net  income  subjected  to  the 
tax.  It  was  claimed  that  the  income  tax  law  under  consideration 
in  the  Pollock  cases  violated  the  uniformity  principle  in  making 
exemptions  similar  to  those  made  in  the  corporation  tax  law.  In 
the  first  Pollock  case  the  Court  was  equally  divided  on  the  ques- 
tion whether  the  income  tax  law  violated  the  requirements  for 
uniformity,  and  in  the  second  Pollock  case  it  did  not  consider 
the  question  since  it  was  able  to  base  its  decision  on  other  grounds. 

Since  the  decision  of  the  Pollock  cases,  however,  the  Court 
has  reached  a  decision  as  to  the  meaning  of  the  uniformity  pro- 
vision. In  the  case  of  Knowlton  v.  Moore*  the  contention  was 
made  that  because  a  statute  imposing  an  inheritance  tax  exempted 
"legacies  and  distributed  shares  in  personal  property  below  ten 
thousand  dollars,  because  it  classifies  the  rate  of  tax  according 
to  the  relationship  of  the  taker  to  the  deceased,  and  provides  a 
rate  progressing  by  the  amount  of  the  legacy  or  share,  therefore 
the  tax  is  repugnant  to  that  portion  of  the  first  clause  of  section 
8  of  Article  1  of  the  Constitution,  which  provides  that  'duties, 
imposts  and  excises  shall  be  uniform  throughout  the  United 
States.'  "  Mr.  Justice  White  delivered  the  opinion  of  the  Court 
in  this  case.  This  opinion,  which  is  an  exhaustive  one,  naturally 
considered,  among  other  things,  this  contention,  and  the  decision 
is  reached  that  the  uniformity  required  by  the  Constitution  is  a 
geographical  and  not  an  intrinsic  uniformity.     The   Court  says: 

"By  the  result  then  of  an  analysis  of  the  history  of  the  adoption 
of  the  Constitution  it  becomes  plain  that  the  words  'uniform 
throughout  the  United  States'  do  not  signify  intrinsic  but  geo- 
graphical uniformity." 

According  to  this  decision  a  tax  is  constitutional  from  the 
viewpoint  of  the  uniformity  clause  even  if  it  selects  a  specific  class 
of  objects,  persons,  processes  or  operations,  provided  its  effect  on 
those  objects,  persons,  processes  or  operations  is  the  same  in  all 
parts  of  the  United  States  where  those  objects  and  persons  are 
found  and  those  operations  and  processes  take  place. 

8(i9oo)  178  U.  S.  41. 
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It  may  therefore  safely  be  said  that  the  corporation  tax  is 
not  unconstitutional  because  violative  of  the  uniformity  clause 
and  that,  on  that  account  and  because  not  a  direct  tax,  in  so  far 
as  it  imposes  a  tax  on  the  income  derived  from  business,  it  is  not 
forbidden  by  the  express  provisions  of  the  Constitution  limiting 
the  taxing  powers  of  Congress. 

Second.  Is  the  corporation  tax,  however,  forbidden  by  the 
limitations  of  the  Constitution  derived  from  the  general  theory 
of  Federal  government? 

Early  in  the  history  of  the  Constitution  Chief  Justice  Marshall 
laid  down  a  fundamental  principle  derived  from  the  federal  char- 
acter of  our  government,  whose  application  has  limited  the  taxing 
power  of  the  States  on  the  one  hand  and  of  the  Congress  of  the 
United  States  on  the  other  hand.  The  first  case  in  which  this 
was  done  was,  as  is  well  known,  the  great  case  of  McCullough  v. 
Maryland.10  In  this  case  Marshall  assumed :  that  a  federal  gov- 
ernment is  necessarily  based  on  the  existence  of  two  governmental 
organizations,  on  the  one  hand  a  national  government,  on  the  other 
the  State  governments ;  that  each  of  these  governments  has  powers 
recognized  by  the  Constitution  as  belonging  to  it,  the  exercise  of 
which  cannot  be  hindered  or  hampered  by  the  other;  and  that,  as 
the  power  to  tax  is  the  power  to  destroy,  neither  government  can 
use  its  taxing  powers  so  as  to  interfere  with  the  exercise  of  its 
recognized  powers  by  the  other  government.     He  says : 

"If  we  apply  the  principle  for  which  the  State  of  Maryland 
contends,  to  the  Constitution  generally,  we  shall  find  it  capable  of 
changing  totally  the  character  of  that  instrument.  We  shall  find 
it  capable  of  arresting  all  the  measures  of  the  government,  and 
of  prostrating  it  at  the  foot  of  the  States.  The  American  people 
have  declared  their  Constitution,  and  the  laws  made  in  pursuance 
thereof  to  be  supreme ;  but  this  principle  would  transfer  the 
supremacy,  in  fact,  to  the  States. 

If  the  States  may  tax  one  instrument,  employed  by  the  govern- 
ment in  the  execution  of  its  powers,  they  may  tax  any  and  every 
other  instrument.  They  may  tax  the  mail ;  they  may  tax  the 
mint ;  they  may  tax  patent  rights ;  they  may  tax  the  papers  of  the 
custom  house;  they  may  tax  judicial  process;  they  may  tax  all 
the  means  employed  by  the  government,  to  an  excess  which  would 
defeat  all  the  ends  of  government.  This  was  not  intended  by  the 
American  people.  They  did  not  design  to  make  their  government 
dependent  on  the  States." 

The  conception  of  Federal  government,  however,  involves,  as 
has  been  said,  the  existence  not  merely  of  the  national  but  as  well 

10(i8i9)  4  Wheat.  316,  432. 
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of  the  State  governments.  The  Supreme  Court  has  therefore 
held  in  a  series  of  cases  beginning  with  The  Collector  v.  Day11 
that  the  United  States  may  not  tax  a  necessary  instrumentality 
of  State  government  or  hamper  or  interfere  with  the  exercise  by 
the  States  of  a  power  recognized  as  theirs  by  the  United  States 
Constitution.  In  The  Collector  v.  Day,  holding  that  the  United 
States  might  not  tax  the  salary  of  a  judicial  officer  of  a  State, 
Mr.  Justice  Nelson  says: 

"The  general  government,  and  the  States,  although  both  exist 
within  the  same  territorial  limits,  are  separate  and  distinct  sov- 
ereignties, acting  separately  and  independently  of  each  other, 
within  their  respective  spheres.  The  former  in  its  appropriate 
sphere  is  supreme ;  but  the  States  within  the  limits  of  their  powers 
not  granted,  or,  in  the  language  of  the  tenth  amendment,  'reserved,' 
are  as  independent  of  the  general  government  as  that  government 
within  its  sphere  is  independent  of  the  States.  *  *  *  Such 
being  the  separate  and  independent  condition  of  the  States  in  our 
complex  system,  as  recognized  by  the  Constitution,  and  the  exist- 
ence of  which  is  so  indispensable,  that,  without  them,  the  general 
government  itself  would  disappear  from  the  family  of  nations, 
it  would  seem  to  follow,  as  a  reasonable,  if  not  a  necessary  conse- 
quence, that  the  means  and  instrumentalities  employed  for  carry- 
ing on  the  operations  of  their  governments,  for  preserving  their 
existence,  and  fulfilling  the  high  and  responsible  duties  assigned 
to  them  in  the  Constitution,  should  be  left  free  and  unimpaired, 
should  not  be  liable  to  be  crippled,  much  less  defeated  by  the  tax- 
ing power  of  another  government,  which  power  acknowledges  no 
limits  but  the  will  of  the  legislative  body  imposing  the  tax." 

Applying  this  principle,  it  has  been  held  or  said  in  later  cases 
that  the  United  States  may  not  tax  the  obligations  of  indebted- 
ness of  States,12  or  of  the  municipal  corporations  within  the 
States,13  the  property  of  municipal  corporations  14  or  the  bonds 
required  from  applicants  for  licenses  to  sell  liquor  under  the 
licensing  laws  of  a  State.15  There  are  thus  many  well  considered 
cases  decided  by  the  Supreme  Court  which  would  seem  to  lay  down 
the  rule  that  the  United  States  Congress  may  not  use  its  taxing 
power  so  as  to  destroy  or  impair  a  power  recognized  as  belonging 
to  the  States. 

There   is,  however,   a   rather  recent  case   which,   it   must   be 

"(1870)  ir  Wall.  113,  124,  125. 

"Mercantile    Nat.   Bk.   v.   New   York    (1887)    121    U.    S.    138,    162,   ap- 
proved in  the  first  Pollock  case,  supra. 
"The  first   Pollock  case,  supra. 
"U.  S.  v.  Railroad  Co.    (1872)    17  Wall.  322. 
"Ambrosini  v.  U.  S.   (1902)   187  U.  S.  1. 
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confessed,  seriously  limits  the  application  of  this  principle.  This 
case  is  South  Carolina  v.  United  States.10  In  this  case  the  ques- 
tion was  raised  as  to  the  power  of  the  United  States  to  tax  the 
State  dispensaries  of  South  Carolina.  The  court  decided  that  the 
tax  was  proper,  and  based  its  decision  on  two  grounds.  The  first 
is  that  a  recognition  of  the  immunity  of  the  State  dispensaries 
from  taxation  might  easily  lead  to  the  destruction  of  the  taxing 
powers  of  the  United  States.    For,  as  Mr.  Justice  Brewer  says, 

"The  profits  from  the  business  in  the  year  1901,  as  appears 
from  the  findings  of  fact,  were  over  half  a  million  of  dollars. 
Mingling  the  thought  of  profit  with  the  necessity  of  regulation 
may  induce  the  State  to  take  possession,  in  like  manner,  of 
tobacco,  oleomargarine,  and  all  other  objects  of  internal  revenue 
tax.  If  one  State  finds  it  thus  profitable  other  States  may  follow, 
and  the  whole  body  of  internal  revenue  tax  be  thus  stricken  down. 

More  than  this.  There  is  a  large  and  growing  movement  in 
the  country  in  favor  of  the  acquisition  and  management  by  the 
public  of  what  are  termed  public  utilities,  including  not  merely 
therein  the  supply  of  gas  and  water,  but  also  the  entire  railroad 
system.  Would  the  State  by  taking  into  possession  these  public 
utilities  lose  its  republican  form  of  government? 

We  may  go  even  a  step  further.  There  are  some  insisting 
that  the  State  shall  become  the  owner  of  all  property  and  the 
manager  of  all  business.  Of  course,  this  is  an  extreme  view,  but 
its  advocates  are  earnestly  contending  that  thereby  the  best  in- 
terests of  all  citizens  will  be  subserved.  If  this  change  should 
be  made  in  any  State,  how  much  would  that  State  contribute  to 
the  revenue  of  the  Nation?  If  this  extreme  action  is  not  to  be 
counted  among  the  probabilities,  consider  the  result  of  one  much 
less  so.  Suppose  a  State  assumes  under  its  police  power  the  con- 
trol of  all  those  matters  subject  to  the  internal  revenue  tax  and 
also  engages  in  the  business  of  importing  all  foreign  goods.  The 
same  argument  which  would  exempt  the  sale  by  a  State  of  liquor, 
tobacco,  etc.,  from  a  license  tax  would  exempt  the  importation  of 
merchandise  by  a  State  from  import  duty.  While  the  State  might 
not  prohibit  importations,  as  it  can  the  sale  of  liquor,  by  private 
individuals,  yet  paying  no  import  duty  it  could  undersell  all  indi- 
viduals and  so  monopolize  the  importation  and  sale  of  foreign 
goods. 

Obviously,  if  the  power  of  the  State  is  carried  to  the  extent 
suggested,  and  with  it  is  relief  from  all  Federal  taxation,  the 
National  Government  would  be  largely  crippled  in  its  revenues. 
Indeed,  if  all  the  States  should  concur  in  exercising  their  powers 
to  the  full  extent,  it  would  be  almost  impossible  for  the  Nation 
to  collect  any  revenues.  In  other  words,  in  this  indirect  way  it 
would  be  within  the  competency  of  the  States  to  practically  destroy 
the  efficiency  of  the  National  Government." 

"(1905)   199  U.  S.  437,  454,  455,  457,  458. 
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In  the  second  place  the  court  regards  the  matter  from  a  his- 
torical point  of  view: 

"Looking,  therefore,  at  the  Constitution  in  the  light  of  the 
conditions  surrounding  at  the  time  of  its  adoption,  it  is  obvious 
that  the  framers  in  granting  full  power  over  license  taxes  to  the 
National  Government  meant  that  that  power  should  be  complete, 
and  never  thought  that  all  the  States  by  extending  their  functions 
could  practically  destroy  it. 

If  we  look  upon  the  Constitution  in  the  light  of  the  common 
law  we  are  led  to  the  same  conclusion.  All  the  avenues  of  trade 
were  open  to  the  individual.  The  Government  did  not  attempt 
to  exclude  him  from  any.  Whatever  restraints  were  put  upon 
him  were  mere  police  regulations  to  control  his  conduct  in  the 
business  and  not  to  exclude  him  therefrom.  The  Government 
was  no  competitor,  nor  did  it  assume  to  carry  on  any  business 
which  ordinarily  is  carried  on  by  individuals.  Indeed,  every  at- 
tempt at  monopoly  was  odious  in  the  eyes  of  the  common  law, 
and  it  mattered  not  how  that  monopoly  arose,  whether  from  grant 
of  the  sovereign  or  otherwise.  The  framers  of  the  Constitution 
were  not  anticipating  that  a  State  would  attempt  to  monopolize 
any  business  heretofore  carried  on  by  individuals." 

Can  South  Carolina  v.  United  States  fairly  be  said  so  to  modify 
the  rule  as  to  the  power  of  the  United  States  to  tax  the  agencies 
or  powers  of  the  State  government  as  to  cause  us  to  conclude 
that  the  United  States  may  tax  a  State  corporation  if  it  is  con- 
ceded that  such  a  tax  will  be  in  its  essence  a  tax  on  a  constitutional 
power  of  a  State? 

It  is  believed  that  this  effect  can  hardly  be  attributed  to  this 
case  and  for  the  following  reasons : 

In  the  first  place  the  denial  of  the  right  to  tax  such  corpora- 
tions may  not  be  said  to  imperil  the  revenue  powers  of  the 
national  government.  For  the  government  has  been  recognized 
as  having  the  right  to  tax  the  income  from  business  of  all  persons 
both  individuals  and  corporations  engaged  in  a  taxable  business.1 

In  the  second  place  the  State  power  which  under  such  con- 
ditions would  be  taxed  by  the  new  corporation  tax  law  is  not  a 
power,  like  the  power  to  establish  a  monopoly  of  the  sale  of  liquor, 
which  has  only  recently  been  exercised  by  a  State,  but  is  one  which 
on  the  contrary  was  exercised  by  the  States  before  the  adoption 
of  the  Constitution,  and  has  been  exercised  continuously  and  with- 
out interruption  by  them  ever  since  with  the  approval,  expressed 
times  without  number,  of  the  Supreme  Court.  It  would  not  seem 
conceivable,  therefore,  that  the  Supreme  Court  could  regard  South 
Carolina  v.  United  States  as  justifying  it  in  recognizing  the  cor- 
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poration  tax  law  as  constitutional  if  it  believed  that  the  law  taxes 
one  of  the  powers  of  the  State. 

Congress  has  evidently  feared  that  its  action  in  imposing  a 
tax  on  corporations  would  be  considered  improper  as  imposing  a 
tax  on  a  power  of  the  States.  For  it  has  gone  out  of  its  way  to 
declare  that  the  tax  is  a  "special  excise  tax,"  undoubtedly  appre- 
hending that,  in  default  of  such  expression,  the  tax  might  be 
regarded  as  a  corporation  tax  and  therefore  as  interfering  with 
a  power  of  State  government. 

But  it  cannot  be  assumed  that  the  Supreme  Court  will  permit 
its  judgment  of  the  character  of  the  tax  to  be  controlled  by  such 
a  statement  on  the  part  of  Congress ;  it  will  be  governed  in  its 
determination  by  the  true  nature  of  the  tax.  Indeed,  the  Court 
said  in  Knowlton  v.  Moore: 

"In  the  course  of  the  opinion  in  the  Pollock  case  it  was  said 
that,  if  a  tax  was  direct  within  the  constitutional  sense,  the  mere 
erroneous  qualification  of  it  as  an  excise  or  duty  would  not  take 
it  out  of  the  constitutional  requirement  as  to  apportionment. 
*  *  *  This  language  was  *  *  *  a  statement  that  a  tax 
which  was  in  itself  direct,  because  imposed  upon  property  solely  by 
reason  of  its  ownership,  could  not  be  changed  by  affixing  to  it  the 
qualification  of  excise   or  duty." 17 

In  coming  to  its  conclusion  as  to  the  nature  of  the  corporation 
tax  the  Supreme  Court  will  not  find  many  if  any  precedents  upon 
the  exact  point  at  issue.  The  most  important  case  to  be  considered 
will  unquestionably  be  Pacific  Insurance  Company  v.  Soule,1  which 
upheld  as  constitutional,  as  has  been  said,  a  tax  levied  on  insurance 
premiums.  The  law  in  this  case,  however,  differed  from  the  present 
law  in  that  it  imposed  the  tax  on  "every  insurance  company"  and 
"every  association  or  individual  engaged  in  the  business  of  in- 
surance," 18  while  the  law  we  are  considering  is  confined  to  cor- 
porations. The  law  at  issue  in  the  Pacific  Insurance  Company 
case  might,  because  of  its  application  to  all  persons,  individuals 
as  well  as  corporations,  engaged  in  the  insurance  business,  well 
be  regarded  as  an  excise  or  business  tax  and  not  a  corporation 
tax,  although  this  point  is  not  even  referred  to  by  the  Court,  which 
confines  its  attention  altogether  to  the  determination  of  the  ques- 
tion whether  the  tax  was  direct  or  not.  The  present  corporation 
tax  law  affects  corporations  only,  and  may  therefore  well  be  re- 
garded as  a  corporation  tax  by  a  court  which  has  in  a  number  of 

"Knowlton  v.  Moore  (1900)    178  U.  S.  41,  81. 
"13  U.  S.  Statutes  at  Large,  276. 
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cases  upheld  a  State  tax  on  the  dividends  or  amount  of  business  of 
domestic  corporations  as  a  corporate  franchise  tax.19 

If  the  tax  under  consideration  were  regarded  as  a  corporate 
franchise  tax,  there  would  be  a  danger  that  it  might  be  regarded 
as  a  tax  on  a  power  of  the  States.  There  has,  however,  been  a 
marked  tendency  on  the  part  of  the  Supreme  Court  in  its  tax 
cases  to  distinguish  between  the  exercise  of  a  power  by  a  State, 
which  it  recognizes  may  not  be  taxed  by  Congress,  and  the  con- 
crete effects  of  the  exercise  of  the  power  through  the  co-operation, 
voluntary  or  involuntary,  on  the  part  of  individuals,  which  effects 
it  considers  taxable  by  Congress. 

One  of  the  first  of  the  cases  in  which  such  a  distinction  is 
hinted  at  is  the  License  Tax  Cases.20  In  this  case  the  Supreme 
Court  held  that  Congress  could  impose  a  tax  on  persons  who 
actually  were  engaged  in  an  occupation  prohibited  by  the  law  of 
a  State.  The  only  question  before  the  Court  was  whether  the  law 
of  Congress  imposing  the  tax  could  be  regarded  as  legalizing  an 
occupation  which  by  the  State  law  was  illegal.  The  Court  in  reach- 
ing its  determination  distinguished  between  the  police  power  which 
was  possessed,  and  in  the  particular  case  exercised  by  the  State, 
and  the  taxing  power  which  was  possessed  by  the  United  States 
and  whose  exercise  in  the  case  before  the  Court  was  held  not  to 
have  interfered  with  the  State's  police  power.  The  question  did 
not  arise,  and  therefore  was  not  decided,  as  to  the  power  of  the 
United  States  to  tax  an  occupation  licensed  by  the  State,  but  as 
a  matter  of  fact  Congress  has  for  many  years  and  without  objec- 
tion on  the  part  of  the  States  been  doing  this  very  thing.  It  is, 
however,  to  be  noticed  that  in  two  cases  the  Supreme  Court  has 
denied  the  right  of  the  State  to  tax  an  occupation  which  has  been 
licensed  by  the  United  States.21  In  both  these  cases  a  city  ordi- 
nance imposing  a  license  tax  on  steam  vessels  engaged  in  the  tow- 
ing business  was  declared  to  be  unconstitutional  since  the  vessels 
concerned  had  been,  in  accordance  with  a  law  of  Congress,  already 
licensed  by  the  United  States. 

The  most  important,  if  not  the  first  case  in  which  the  dis- 
tinction referred  to  was  made,  is,  however,  Ktlowlton  v.  Moore, 

"Society  for  Savings  v.  Coite  (1867)  6  Wall.  594;  Provide,  t  Institution 
v.  Mass.  (1867)  Ibid,  611;  Hamilton  Company  v.  Mass.  (1867 J  Ibid,  632; 
Home  Ins.  Co.  v.  N.  Y.   (1890)    134  U.  S.  594. 

20(i866)  s  Wall.  462. 

nMoran  v.  New  Orleans  (1884)  112  U.  S.  69;  Harman  v.  Chicago 
(1893)    147  U.  S.  396. 
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to  which  reference  has  been  already  made  in  another  connection. 
This  case,  it  will  be  remembered,  upheld  the  constitutionality  of  a 
tax  imposed  by  the  United  States  on  inheritances.  Among  the 
objections  made  to  the  tax  was  the  contention  that  the  United 
States  was  taxing  "rights  created  solely  by  state  law,  depending 
for  their  continued  existence  on  the  consent  of  the  several  states, 
a  volition  which  Congress  has  no  power  to  control  and  as  to  which 
it  could  not  therefore  exercise  its  taxing  authority." 

The  court  considers  this  contention  as  unsound  for  three 
reasons.    First  it 

"denies  to  Congress  the  right  to  tax  a  subject-matter  which  was 
conceded  to  be  within  the  scope  of  its  power  very  early  in  the 
history  of  the  government.  *  *  *  It  is,  moreover,  worthy  of 
remark  that  similar  taxes  have  at  other  periods  and  for  a  con- 
siderable time  been  enforced ;  and,  although  their  constitutionality 
was  assailed  on  other  grounds  held  unsound  by  this  Court,  the 
question  of  want  of  authority  of  Congress  to  levy  a  tax  on  in- 
heritances and  legacies  was  never  urged  against  the  acts  in  ques- 
tion." 

Second :  "All  courts  and  all  governments,  however,  *  *  * 
conceive  that  the  transmission  of  property  occasioned  by  death,  al- 
though differing  from  the  tax  on  property  as  such,  is,  nevertheless, 
a  usual  subject  of  taxation.  Of  course,  in  considering  the  power 
of  Congress  to  impose  death  duties,  we  eliminate  all  thought  of 
a  greater  privilege  to  do  so  than  exists  as  to  any  other  form  of 
taxation,  as  the  right  to  regulate  successions  is  vested  in  the 
States  and  not  in  Congress." 

Thiid,  the  contention  itself  rests  on  the  fallacy 
"that  the  tax  on  the  transmission  or  receipt  of  property  oc- 
casioned by  death  is  imposed  on  the  exclusive  power  of  the  State 
to  regulate  the  devolution  of  property  upon  death.  The  thing  form- 
ing the  universal  subject  of  taxation  upon  which  inheritance  and 
legacy  taxes  rest  is  the  transmission  or  receipt,  and  not  the  right 
existing  to  regulate.  In  legal  effect,  then,  the  proposition  upon 
which  the  argument  rests  is  that  wherever  a  right  is  subject  to 
exclusive  regulation,  by  either  the  government  of  the  United 
States  on  the  one  hand  or  the  several  States  on  the  other,  the 
exercise  of  such  rights  as  regulated  can  alone  be  taxed  by  the 
government  having  the  mission  to  regulate.  But  when  it  is  ac- 
curately stated,  the  proposition  denies  the  authority  of  the  States 
to  tax  objects  which  are  confessedly  within  the  reach  of  their 
taxing  power,  and  also  excludes  the  national  government  from 
almost  every  subject  of  direct  and  many  acknowledged  objects  of 
indirect  taxation.  Thus  imports  are  exclusively  within  the  taxing 
power  of  Congress.  Can  it  be  said  that  the  property  when  im- 
ported and  commingled  with  the  goods  of  the   State  cannot  be 
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taxed,  because  it  had  been  at  some  prior  time  the  subject  of  ex- 
clusive regulation  by  Congress?  Again,  interstate  commerce  is 
often  within  the  exclusive  regulating  power  of  Congress.  Can  it 
be  asserted  that  the  property  of  all  persons  or  corporations  engaged 
in  such  commerce  is  not  the  subject  of  taxation  by  the  several 
States,  because  Congress  may  regulate  interstate  commerce  ?  Con- 
veyances, mortgages,  leases,  pledges,  and,  indeed,  all  property 
and  the  contracts  which  arise  from  its  ownership,  are  subject  more 
or  less  to  state  regulation,  exclusive  in  its  nature.  If  the  propo- 
sition here  contended  for  be  sound,  such  property  or  dealings  in 
relation  thereto  cannot  be  taxed  by  Congress,  even  in  the  form  of 
a  stamp  duty.  It  cannot  be  doubted  that  the  argument  when 
reduced  to  its  essence  demonstrates  its  own  unsoundness,  since 
it  leads  to  the  necessary  conclusion  that  both  the  National  and 
State  governments  are  divested  of  those  powers  of  taxation  which 
from  the  foundation  of  the  government  admittedly  have  belonged 
to  them.  Certainly,  a  tax  placed  upon  an  inheritance  or  legacy 
diminishes,  to  the  extent  of  the  tax,  the  value  of  the  right  to 
inherit  or  receive,  but  this  is  a  burden  cast  upon  the  recipient  and 
not  upon  the  power  of  the  State  to  regulate."22 

Assuming  that  the  arguments  are  sound,  how  do  they  affect 
the  new  corporation  tax?  The  first,  viz.,  that  a  tax  is  constitu- 
tional because  it  has  been  imposed  since  the  beginning  of  the  gov- 
ernment, does  not  apply  because  this  is  the  first  time  Congress  has 
imposed  a  tax  on  corporations  as  corporations  and  not  as  individ- 
uals engaged  in  a  taxable  business.  Nor  does  the  second  apply, 
since  corporations  as  such  have  not  been  nearly  as  generally  sub- 
jects of  taxation  as  inheritances.  But  what  shall  be  said  as  to  the 
third  argument?  Do  the  same  reasons  which  justify  the  taxation 
by  the  United  States  of  inheritances  permitted  by  a  State  law 
justify  the  taxation  by  that  government  of  corporations  organized 
under  State  law? 

To  answer  this  question  we  must  first  determine  what  the 
law  attempts  to  tax,  in  other  words  what  from  the  legal  point  of 
view  is  the  incidence  of  the  tax.  As  the  tax  is  not  imposed,  as 
was  the  tax  considered  in  Pacific  Insurance  Company  v.  Soule, 
on  corporations  and  individuals  engaged  in  a  business  which  has 
been  selected  for  taxation,  it  must  be  admitted,  as  has  been  inti- 
mated, that  the  tax  is  not  a  tax  on  business.  On  the  contrary  it 
is  imposed  on  all  corporations  organized  for  profit  and  insurance 
companies.  As  it  is  not  imposed  on  corporations  and  individuals, 
nor  on  corporations  engaged  in  a  particular  line  of  business  except 
in  the  case  of  insurance  companies,  but  on  corporations  organized 

22Knowlton  v.  Moore   (1900)    178  U.  S.  41,  56-60. 
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for  profit,  we  can  hardly  escape  the  conclusion  that  the  reason 
for  imposing  the  tax  is  that  the  person  taxed  is  a  corporation,  and 
that  the  legal  incidence  of  the  tax  is  upon  corporations  as  such 
and  therefore  upon  corporate  franchises.  Such  must  be  our  con- 
clusion after  reading  cases  like  Home  Insurance  Company  v.  New 
York,  Society  for  Savings  v.  Coite,  Provident  Institution  v.  Massa- 
chusetts, and  Hamilton  Manufacturing  Company  v.  Massa- 
chusetts,19 where  the  Supreme  Court  reaches  the  conclusion  that 
what  is  taxed  by  a  law  imposing  a  tax  on  corporations,  measured 
in  amount  by  the  dividends  declared,  by  the  average  amount  of 
deposits,  or  the  market  value  of  its  stock  is  the  corporate  fran- 
chise. Now,  the  corporate  franchise  is  defined  as  "the  right  or 
privilege  given  by  the  State  to  two  or  more  persons  of  being  a 
corporation,  that  is,  of  doing  business  in  a  corporate  capacity."  23 

It  may  perhaps  be  said  that,  because  the  corporation  tax 
especially  exempts  certain  corporations  organized  by  the  States 
and  taxes  corporations  organized  by  the  United  States  and  by 
foreign  countries,  it  may  not  be  regarded  as  directed  specially 
against  franchises  granted  by  the  State.  The  mere  exemption  of 
certain  specified  corporations  cannot  be  taken  as  in  any  way  sig- 
nificant since  the  exempt  class  embraces  merely  philanthropic, 
charitable  and  benevolent  corporations  which  are  not  usually  liable 
in  any  system  of  taxation.  The  non-discriminating  character  of 
a  tax  has  also  been  held  in  most  instances  to  have  no  significance 
in  determining  its  constitutionality,  provided  the  legal  incidence  of 
the  tax  is  actually  upon  the  prohibited  object.24 

It  may  also  be  said  that  the  new  corporation  tax  is  measured 
by  the  amount  of  the  net  earnings.  This  cannot  affect  the  case 
since  in  one  of  the  cases  referred  to,  coming  up  from  New  York, 
viz.,  The  Home  Insurance  Co.  case19  the  Court  held  that  measur- 
ing the  tax  by  the  dividends  which  are  in  essence  equivalent  to 
net  earnings  paid  did  not  make  the  tax  a  tax  on  the  capital  stock 
or  property  of  the  corporation  and  that  therefore  it  was  not  neces- 
sary to  deduct  in  reaching  the  amount  of  the  tax  the  interest  re- 
ceived on  the  bonds  of  the  United  States  owned  by  the  corporation. 

Can  it  now  be  said  that  the  corporation  tax  as  a  tax  on  the 
corporate  franchises  of  corporations  organized  by  State  laws  taxes 
one  of  the  powers  of  the  State  governments? 

"Home  Ins.  Co.  v.  N.  Y.,  supra. 

"Bank  of  Commerce  v.  New  York  City  (1862)  2  Black  620;  Low  v. 
Austin  (1871)  13  Wall.  29;  Robbins  v.  Shelby  County  Taxing  Dist.  (1887) 
120  U.  S.  489- 
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One  of  the  powers  which  have  been  recognized  from  the  be- 
ginning of  our  history  as  peculiarly  a  power  of  the  State  govern- 
ments is  the  power  to  create  corporations.  It  is  a  power,  further, 
which  has  been  recognized  by  the  Supreme  Court,  which  has  said 
time  and  again  and  in  no  uncertain  way  that  the  creation  and 
existence  of  a  domestic  corporation  is  a  matter  entirely  within 
the  discretion  of  a  State  so  far  as  the  latter's  action  does  not 
violate  the  constitutional  provision  forbidding  a  State  to  pass  any 
law  impairing  the  obligation  of  a  contract.25  It  has  also  been  held 
that  a  State  may  not  tax  a  corporation  legally  chartered  by  the 
United  States.  This  principle  was  at  the  basis  of  McCullough  v. 
Maryland,10  in  which  it  was  held  that  a  State  could  not  impose  a 
tax  on  the  United  States  Bank,  and  has  been  reaffirmed  in  a  series 
of  cases  with  regard  to  the  power  of  the  States  to  tax  the  national 
banks,  one  of  the  latest  and  most  important  of  which  is  Otvensboro 
National  Bank  v.  Oivensboro.2*  In  this  case  the  Court  considered 
the  constitutionality  of  a  State  law  providing  that  "every  incor- 
porated bank  *  *  *  shall  in  addition  to  the  other  taxes  im- 
posed on  it  by  law  annually  pay  a  tax  on  its  franchise  to  the 
state."  The  Court  held  that,  assuming  that  the  tax  actually  im- 
posed on  the  bank  was  a  tax  on  its  franchise,  it  was  void  as 
repugnant  to  the  Act  of  Congress  providing,  under  the  Constitu- 
tion of  the  United  States,  that  national  banks  should  not  be  taxed 
by  the  States  but  that  the  shares  of  national  bank  stock  might  be 
taxed  in  the  hands  of  the  holders.  But  does  it  follow  from  these 
decisions  that  State  taxes  on  banks  incorporated  by  the  United 
States  are  improper,  that  United  States  taxes  on  corporations 
organized  under  State  laws  are  improper?  It  would  seem  not. 
For  a  State  tax  on  banks  incorporated  by  the  United  States  was 
improper  not  so  much  because  it  was  upon  a  corporate  franchise 
granted  by  the  United  States,  but  because  the  particular  corpora- 
tion upon  which  it  was  levied  was,  in  addition  to  being  a  corpora- 
tion chartered  by  the  United  States,  an  instrument  or  agent  of 
the  United  States  formed  not  merely  to  do  business  for  its  incor- 
porators but  to  aid  the  United  States  government  in  the  perform- 
ance of  one  of  its  constitutional  duties.  This,  it  must  be  con- 
fessed, cannot  be  said  of  the  corporations  organized  for  profit 
under  a  State  law.  These  corporations  may  have  been  formed 
through  the  exercise  of  a  power  which  is  recognized  as  belonging 

^See  e.  g.,  Horn  Silver  Mining  Co.  v.  N.  Y.   (1892)   143  U.  S.  305. 
"(1899)   173  U.  S.  664. 
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to  the  States  but  have  not  been  formed  for  the  purpose  of  aiding 
the  States  in  the  discharge  of  their  governmental  functions. 
Therefore  the  United  States  Bank  and  the  National  Bank  tax 
cases  may  not  be  said  to  be  applicable  even  if  we  admit  that  the 
United  States  and  the  States  are  governed  by  the  same  rules  in 
the  exercise  of  the  right  to  tax  the  results  of  the  exercise  of  each 
other's  powers. 

The  only  reason  for  holding  that  the  United  States  may  not 
tax  a  corporate  franchise  granted  by  a  State  is  then  to  be  found 
in  the  fact  that  because  the  power  to  tax  is  the  power  to  destroy, 
the  United  States  may  in  this  way  destroy  one  of  the  State's 
powers. 

In  their  determination  as  to  the  powers  of  the  States  to  tax 
the  effects  or  results  of  the  exercise  by  the  United  States  of  its 
powers  the  State  courts  have  been  governed  by  this  idea.  They 
have  therefore  held  that  the  States  may  not  tax  letters  patent  or 
copyrights  issued  by  the  United  States.27  But  the  Supreme  Court 
of  the  United  States  has  not  up  to  the  present  time  been  equally 
regardful  of  the  powers  of  the  States.  It  has  in  Knowlton  v. 
Moore  recognized  the  right  of  the  United  States  to  impose  a  tax 
on  inheritances,  which  it  has  regarded  as  the  effects  of  the  exer- 
cise of  the  power  of  the  State  to  regulate  inheritances,  while  Con- 
gress has  without  opposition  and  for  a  long  time,  probably  be- 
cause of  the  decision  in  the  License  Tax  Cases,  imposed  a  special 
excise  tax  on  the  holders  of  State  licenses  to  sell  liquor,  notwith- 
standing the  Supreme  Court  has  denied  the  right  of  the  States 
to  tax  steamboats  licensed  by  the  United  States  to  use  the  navi- 
gable waters  of  the  United  States.  Indeed,  the  only  cases  where 
the  Supreme  Court  has  interfered  to  protect  the  States  against 
the  exercise  of  the  taxing  power  of  Congress  have  been  in  the 
cases  of  the  salaries  of  State  officers,  the  evidences  of  indebted- 
ness of  the  States  and  their  local  corporations,  and  the  property 
of  the  States  and  their  local  corporations,  where  in  its  opinion 
that  property  is  used  for  a  necessary  purpose  of  State  govern- 
ment, and  liquor  license  bonds  required  under  a  State  liquor 
license  law. 

The  Supreme  Court  may  not  thus  be  said  to  have  been  active 
in  the  defense  of  the  powers  of  the  States  against  congressional 
action.    It  is  therefore  very  doubtful  if  it  will  regard  the  corpora- 

"People  v.  Assessors  (1898)  156  N.  Y.  417;  People  v.  Roberts  (1899) 
159  N.  Y.  70;  Commonwealth  v.  Electric  Co.    (1892)    151   Pa.   St.  265. 
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tion  tax  law  as  unconstitutional  because  interfering  with  or  ham- 
pering the  exercise  of  one  of  the  powers  which  by  our  system  of 
Federal  government  are  recognized  as  belonging  to  the  States. 

The  answer  to  the  question  as  to  the  constitutionality  of  the 
United  States  corporation  tax  would  seem  then  to  be  that  it  is 
constitutional  except  in  so  far  as  it  imposes  a  tax  on  income  de- 
rived from  property.  Except  as  to  that  portion  of  it,  it  is  not  a 
direct  tax  and  therefore  need  not  be  apportioned  among  the  States. 
It  is  uniform  throughout  the  United  States,  and  it  would  appear 
not  to  violate  the  obligation  of  Congress,  arising  out  of  the  theory 
of  Federal  government,  not  to  interfere  with  the  powers  of  the 
States. 

Frank  J.  Goodnow. 

Columbia  University. 


THE  DECISION  OF  MOOT  CASES  BY  COURTS 

OF  LAW. 

The  recent  case  of  United  States  v.  Evans,1  brought  before  the 
Supreme  Court  of  the  United  States  the  question  whether  an  appel- 
late court  will  hear  an  appeal  when  their  judgment  cannot  affect  the 
decision  of  the  court  below,  but  will  merely  establish  a  rule  for 
observance  in  cases  subsequently  arising. 

The  question  is  an  interesting  one,  although  not  novel.  There 
seem  to  be  two  classes  of  cases  where  the  courts  have  been  called 
upon  for  opinions  not  strictly  judicial: 

i.  Advisory  opinions  for  the  benefit  of  the  legislative  or  execu- 
tive branches. 

2.  Appeals  in  criminal  cases  by  the  prosecution  after  a  verdict 
of  acquittal. 

As  to  the  first  class,  there  is  little  to  be  said  after  the  essay  of 
Professor  Thayer  on  this  subject.2    To  quote  from  the  note  thereto: 

"In  this  country  the  constitutions  of  seven  States  have  provided 
for  obtaining  opinions  from  the  judges  of  the  highest  court  upon 
application  by  the  executive  or  the  legislature,  viz.,  of  Massachu- 
setts, New  Hampshire,  Maine,  Rhode  Island,  Florida,  Colorado 
and  South  Dakota.  In  one  other  State,  Missouri,  a  similar  clause 
was  introduced  into  the  Constitution  of  1865,  just  after  the  war; 
but  it  continued  only  ten  years,  and  was  left  out  of  the  Constitution 
of  1875.  It  dates  in  Massachusetts  from  1780;  in  New  Hampshire 
from  1784;  in  Maine  (formerly  a  part  of  Massachusetts)  from 
1820;  in  Rhode  Island  from  1842;  in  Florida  from  1868;  in  Colo- 
rado from  1886;  in  South  Dakota  from  1889." 

In  England,  the  practice  of  consulting  the  judges  is  of  very 
ancient  origin.  Professor  Thayer3  cites  an  instance  in  1387  where 
"King  Richard  II  puts  to  his  judges  a  long  string  of  questions," 
but  there  seems  no  instance  since  1760  in  which  the  Crown  has 
exercised  this  privilege.4  However,  the  House  of  Lords  has  fre- 
quently called  upon  the  judges  for  their  opinion,  perhaps  the  most 
famous  case  being  that  of  Queen  Caroline5  and  the  most  recent 
that  of  the  Trial  of  Lord  Russell.8    That  the  Lords  do  not  always 

1(i9og)  213  U.  S.  297. 

2Thayer,  Legal  Essays,  42-59. 

3I  Cases  on  Constitutional  Law,  175. 

4Opinion  of  the  Justices  (1879)  126  Mass.  557,  562. 

'(1820)    2   Brod.    &   Bing.   284. 

6[iox>i]  A.  C.  446. 
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follow  these  opinions  is  shown  by  a  considerable  number  of  cases, 
for  example,  O'Connell  v.  The  Queen; 7  and  they  have  called  for 
them  when  no  case  was  under  discussion.8  The  non-judicial  quality 
of  such  opinions  is  distinctly  asserted.9  Any  further  discussion  of 
this  subject  would  be  but  a  repetition  of  Professor  Thayer  (as  are 
some  of  the  above  data). 

It  is  safe  to  say,  however,  that  there  is  a  growing  dislike  of  con- 
stitutional provisions  requiring  the  judges  to  give  their  advisory 
opinions.  Justice  Savage  of  Maine  not  long  ago  refused  to  answer 
questions  propounded  by  the  legislature,  and  while  the  ground 
for  his  refusal  was  that  the  "solemn  occasion"  required  by  the 
Constitution,  when  the  opinion  of  the  judges  could  be  asked,  had 
not  arisen,  he  showed  his  dislike  of  the  provision  in  no  uncertain 
terms.10  Chief  Justice  Emery  of  the  same  State,  in  an  able  article, 
says: 

"In  both  Massachusetts  and  Maine  the  justices  have  always 
given  these  required  opinions  with  more  or  less  reluctance  and 
even  with  protests.  In  a  few  instances  some  able  justices  have  re- 
fused to  give  the  opinion,  and  in  all  cases  where  the  opinion  has 
been  given,  it  has  been  only  because  the  justices  believed  it  to  be 
their  constitutional  obligation,  however  inexpedient  the  require- 
ment may  have  seemed  to  them."  lx 

An  advisory  opinion,  said  Ames,  C.  J.,  in  Taylor  v.  Place,12 

"given,  as  it  must  be,  without  the  aid  which  the  court  derives, 
in  adversary  cases,  from  able  and  experienced  counsel,  though  it 
may  afford  much  light,  from  the  reasonings  or  research  displayed 
in  it,  can  have  no  weight  as  a  precedent." 

The  Supreme  Court  of  Minnesota  has  held  that  no  opinion  can 
be  required  of  the  court  in  the  absence  of  any  constitutional  pro- 
vision requiring  the  same. 

"This  does  not  come  within  the  provisions  of  the  Constitution, 
and,  as  the  Constitution  now  stands,  would  be,  in  our  opinion,  not 
only  inconsistent  with  judicial  duties,  but  a  dangerous  precedent. 
The  impropriety  of  an  unauthorized  expression  of  opinion  by  a 
Judge  or  Court,  especially  one  of  last  resort,  upon  a  matter  which 
may  subsequently  come  before  the  Court  for  adjudication,  will  im- 
mediately suggest  itself."13 

7(i844)    ii  CI.  &  Fin.  155. 
"M'Naghten's  Case   (1843)    10  CI.  &  Fin.  200. 
*Ex  Parte  County  Council  of  Kent   [  1 89 1  ]   1  Q.  B.  725. 
16(ioo8)    103  Me.  514. 
"2  Maine  Law   Rev.   1. 
"(1856)  4  R.  I.  324,  362. 

"In  the  Matter  of  the  Application  of  the  Senate  (1865)  10  Minn. 
78,  81. 
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A  class  of  advisory  opinions  of  importance  in  New  York  deals 
with  election  cases.  In  a  number  of  instances  the  Court  of  Appeals 
has  decided  questions  of  election  law  long  after  the  particular  elec- 
tion had  taken  place  and  when  the  decision  would  have  no  effect  on 
actual  rights.     That  the  opinion  is  advisory  is  clearly  stated — 

"The  election  having  been  held,  the  decision  of  the  question  is  of 
no  practical  importance  in  the  particular  case.  But  the  courts  in 
the  first  and  second  departments  have  reached  opposite  conclusions 
upon  the  question,  and  a  final  decision  seems  to  be  required  to 
prevent  embarrassment  in  the  future  from  conflicting  judicial  de- 
cisions."14 

Apart  from  election  cases,  however,  there  appear  to  be  no  ad- 
visory opinions  in  New  York,  and  perhaps  such  controversies, 
originating  as  truly  litigated  cases  but  afterwards  becoming  moot 
by  reason  merely  of  lapse  of  time,  are  hardly  to  be  classed  with 
the  advisory  opinions  we  have  before  considered.  The  New  York 
cases  are  rather  unusual  in  that  the  opinions  have  been  given  with- 
out statutory  direction  and  seemingly  with  no  fear  of  establishing 
a  precedent  that  might  be  invoked  in  connection  with  other  classes 
of  cases. 

In  the  Federal  courts  the  question  of  advisory  opinions  arose 
very  early  after  the  formation  of  the  present  judicial  system.  By 
the  act  of  March  23,  179215  Congress  provided  that  the  circuit 
courts  of  the  several  districts  were  to  pass  on  certain  claims  for 
pensions,  and  to  certify  their  opinions  to  the  Secretary  of  War, 
who,  if  he  had  cause  to  suspect  imposition  or  mistake,  could  with- 
hold the  name  of  the  applicant  from  the  pension  list  and  make  re- 
port of  the  same  to  Congress  at  its  next  session.  Thereupon  the 
judges  of  the  circuit  courts  for  the  districts  of  New  York,  Pennsyl- 
vania and  North  Carolina  declined  to  treat  this  as  a  judicial  power 
to  be  exercised  by  them  as  a  court,  although  those  of  New  York 
agreed  to  perform  the  duty  imposed  by  Congress  in  the  character 
of  commissioners  and  out  of  court.16 

In  consequence  of  their  attitude,  the  provisions  in  question 
were  repealed  at  the  next  session  of  Congress.17  The  repealing 
Act,  however,  saved  all  rights  which  might  be  founded  upon  "legal 
adjudications"  under  the  Act  of  1792,  and  a  case  came  up  to  the 

.  "Matter  of  Madden  (1895)  148  N.  Y.  136,  139.  See  also  Matter  of 
Fairchild  (1897)  151  N.  Y.  359;  and  Matter  of  Norton  (1899)  158  N.  Y. 
130,  131- 

15I  U.  S.  Statutes  at  Large,  243. 

"Hayburn's  Case  (1792)  2  Dall.  409.  See  U.  S.  v.  Ferreira  (1851) 
13  How.  40,  49. 

"Act  of  Feb.  28th,  1793;  I  U.  S.  Statutes  at  Large,  324. 
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Supreme  Court  which  required  it  to  pass  on  the  validity  of  the 
decisions  of  those  judges  who  had  purported  to  act  as  commis- 
sioners as  "legal  adjudications."  The  Court  held  that  the  Act  of 
1792  was  unconstitutional,  because  no  judicial  power,  within  the 
meaning  of  the  Constitution,  had  been  conferred  on  the  circuit 
courts,  and  that  the  judges  could  neither  act  qua  judges  nor  qua 
commissioners  under  that  Act.18 

A  similar  question  arose  under  the  Act  of  March  3,  1823, 19 
which  was  passed  to  carry  out  the  provisions  of  the  treaty  of  1819 
with  Spain.  The  judges  of  certain  Federal  courts  in  Florida  were 
to  receive  and  adjust  treaty  claims  arising  within  their  respective 
jurisdictions,  and  decisions  in  favor  of  the  claimants  were  to  be 
reported  to  the  Secretary  of  the  Treasury  "who,  on  being  satisfied 
that  the  same  is  (sic)  just  and  equitable,  within  the  provisions  of 
the  said  treaty,  shall  pay  the  amount  thereof  to  the  person  or  per- 
sons in  whose  favor  the  same  is  adjudged."  On  appeal  to  the 
Supreme  Court  from  the  award  of  one  of  these  judges,  the  Court 
declined  jurisdiction  on  the  ground  that  there  was  no  judicial  ques- 
tion involved,  and  Hayburris  Case  was  cited  and  approved.20 
Again,  in  1864,  the  Supreme  Court  declined  to  take  jurisdiction  of 
appeals  from  the  Court  of  Claims,  because  Congress  had  provided, 
by  the  Act  of  March  3,  1863,21  that  an  estimate  by  the  Secretary  of 
the  Treasury  was  necessary  before  the  judgments  of  the  Court  of 
Claims  could  be  paid. 

"Congress  cannot  extend  the  appellate  power  of  the  Court  beyond 
the  limits  prescribed  by  the  Constitution,"  said  Taney,  C.  J.,  in  his 
last  judicial  utterance,  "and  can  neither  confer  nor  impose  on  it 
the  authority  or  duty  of  hearing  or  determining  an  appeal  from  a 
Commissioner  or  Auditor,  or  to  any  other  tribunal  exercising  only 
special  powers  under  an  act  of  Congress ;  nor  can  Congress  author- 
ize or  require  this  Court  to  express  an  opinion  on  a  case  *  *  *  where 
its  judgment  would  not  be  final  and  conclusive  upon  the  rights  of 
the  parties,  and  process  of  execution  awarded  to  carry  it  into 
effect."22 

Congress  thereupon  repealed  these  provisions  of  the  Act  of  March 
3,  1863,  and  the  Supreme  Court  then  began  to  take  cognizance  of 

18U.  S.  v.  Todd,  not  officially  reported,  but  inserted  as  a  note  to  U.  S. 
v.  Ferreira,  supra,  at  p.  52. 

193  U.   S.  Statutes  at  Large,  768. 

TJ.  S.  v.  Ferreira,  supra. 

21i2  U.  S.  Statutes  at  Large,  765,  sees.  7,  14. 

"Gordon  v.  U.  S.  (1864)  2  Wall.  561;  unofficial  opinion,  117  U.  S. 
697,  702. 


MOOT   CASES.  671 

appeals  from  the  Court  of  Claims  without  further  question.23  This 
ended  the  attempts  to  subject  the  judgments  of  Federal  courts  to 
examination   or   revision  by   executive   officers. 

There  has  been  only  one  attempt  by  the  Federal  Executive  to 
secure  an  advisory  opinion.  In  1793,  President  Washington  re- 
quested the  opinion  of  the  judges  of  the  Supreme  Court  upon  the 
construction  of  the  treaty  of  1778  with  France. 

"Considering  themselves  as  merely  constituting  a  legal  tribunal  for 
the  decision  of  controversies  brought  before  them  in  legal  form, 
these  gentlemen  deemed  it  improper  to  enter  the  field  of  politics 
by  declaring  their  opinion  on  questions  not  growing  out  of  the  case 
before  them."  24 

So  much  for  advisory  opinions.25 

Perhaps  the  question  of  more  interest  to-day  is  that  of  appeals 
in  criminal  cases  by  the  prosecution.  The  case  of  U.  S.  v.  Evans, 
before  mentioned,  was  of  that  nature.  The  facts  were  shortly 
these :  By  section  935  of  the  Code  of  the  District  of  Columbia,26  it 
is  provided  that 

"In  all  criminal  prosecutions  the  United  States  or  the  District 
of  Columbia,  as  the  case  may  be,  shall  have  the  same  right  of 
appeal  that  is  given  to  the  defendant,  including  the  right  to  a  bill 
of  exceptions:  Provided,  That  if  on  such  appeal  it  shall  be  found 
that  there  was  error  in  the  rulings  of  the  court  during  the  trial,  a 
verdict  in  favor  of  the  defendant  shall  not  be  set  aside." 

From  a  verdict  of  not  guilty  under  an  indictment  for  murder 
in  the  Supreme  Court  of  the  District  of  Columbia,  a  writ  of  error 
was  taken  to  the  Court  of  Appeals  of  the  District,  which  dismissed 
the  appeal  for  want  of  jurisdiction,  and  the  case  was  then  taken  to 
the  Supreme  Court  of  the  United  States  on  writ  of  certiorari.  The 
Court  quashed  the  writ,  on  the  ground  that  hearing  and  deciding 
such  an  appeal  is  not  an  exercise  of  judicial  power,  and  the  de- 
cisions in  Hayburris  Case  and  U.  S.  v.  Fcrreira  were  cited  and 
approved.  This  statute  and  the  decision  thereunder  may  profitably 
be  compared  with  the  statutes  and  decisions  in  other  jurisdictions. 

It  is  necessary,  at  the  outset,  to  recognize  the  limits  of  the  ques- 

SU.  S.  v.  Jones   (1886)   119  U.  S.  477. 

2,5  Marshall.  Life  of  Washington,  Ch.  6,  pp.  433,  441 ;  2  Story,  Com- 
mentaries on   the   Constitution,   sec.    1571. 

2sOn  this  subject,  see  also,  Opinion  of  the  Justices  (1879)  126  Mass. 
557  (where  the  English  doctrine  is  discussed)  ;  Dubuque,  The  Duty  of 
Judges  as  Constitutional  Advisors,  24  Amer.  L.  Rev.  369;  6  A.  &  E. 
Encyc.    (2  ed.)    1065. 

x3i  U.  S.  Statutes  at  Large,  1341. 
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tion  involved  and  to  note  in  how  comparatively  few  cases  can  the 
question  of  moot  decisions  arise.  In  the  first  place,  the  great 
majority  of  courts  never  get  beyond  the  question  of  "double  jeop- 
ardy." If  the  statute  is  one  of  the  character  quoted  above,  the 
usual  treatment  is  to  hold  it  void  as  respects  the  right  of  the  prose- 
cution to  appeal,  on  the  ground  that  the  allowance  of  such  an  ap- 
peal would  subject  the  defendant  to  the  double  jeopardy  or  second 
trial  usually  inhibited  in  the  State  Constitution,  and  then,  it  would 
seem,  to  assume  tacitly  that  the  legislature  did  not  intend  that  there 
should  be  a  right  of  appeal  if  there  could  be  no  real  defendant. 
Possibly  this  is  a  correct  assumption,  but  not  a  necessary  one — 
certainly  it  is  not  an  assumption  so  clear  as  not  to  call  for  com- 
ment. People  v.  Webb21  is  typical.  Here  is  a  case  where  attor- 
ney-general, defendant  and  court  cited  numerous  authorities,  but 
all  going  to  the  question  of  double  jeopardy.  There  is  not  a  sug- 
gestion that  perhaps  the  legislature  intended  the  court  to  lay  down 
a  rule  for  future  guidance.28 

The  Supreme  Court  of  the  United  States  is  more  open  in  the 
presumption  which  it  makes  against  the  legislature's  intent  to  give 
the  prosecution  the  right  of  appeal.  In  U.  S.  v.  Sanges20  the  Court 
denied  the  right  of  the  government  to  appeal  or  take  writ  of  error 
from  the  district  or  circuit  courts  to  the  Supreme  Court,  under 
section  5  of  the  Judiciary  Act  of  1891.30  That  Act  simply  read: 
"That  appeals  or  writs  of  error  may  be  taken,"  etc.,  not  prescrib- 
ing whether  one  or  both  parties  should  have  the  privilege.  "It  is 
impossible,"  said  Gray,  /.,  "to  presume  an  intention  on  the  part  of 
Congress  to  make  so  serious  and  far-reaching  an  innovation  in  the 
criminal  jurisprudence  of  the  United  States." 

Statutes  must  be  distinguished,  also,  which  do  not  go  far 
enough  to  put  the  defendant  in  double  jeopardy — those,  for  ex- 
ample, allowing  a  writ  of  error  on  behalf  of  the  prosecution  where 
the  indictment  is  quashed  on  motion,  or  where  a  demurrer  thereto 
is  sustained,  or  on  motion  in  arrest  of  judgment.81  Here,  of 
course,  no  appeal  is  moot,  because,  on  judgment  reversed,  there 
is  no  objection  to  a  retrial  on  the  merits. 

Then  in  a  few  States  the  opportunity  for  a  moot  question  to 

"(1869)  38  Cal.  467- 

"See  also  State  v.  Reynolds  (Tenn.  1817)  4  Hayw.  no 
"(1892)  144  U.  S.  310,  323. 
M26  U.  S.  Statutes  at  Large,  827. 

"See,  for  example,  D.  C.  v.  Green  (1007)  29  App.  D.  C.  296;  State  v. 
Burgdoerfer   (1891)    107  Mo.   1;  People  v.  Bork   (1879)   78  N.  Y.  346. 
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arise  is  similarly  limited  because  of  the  absence  of  "double  jeop- 
ardy" provisions,  or  because  of  the  narrow  construction  given 
such  provisions  by  the  courts.  In  these  States,  therefore,  there 
can  be  a  new  trial  on  the  merits,  even  after  a  verdict  of  acquittal, 
and  consequently  an  appeal  by  the  prosecution  raises  a  strictly 
judicial  question.  In  Louisiana,  although  on  an  acquittal  by  the 
jury  due  to  a  misdirection  of  the  judge  the  State  cannot  appeal,  it 
may  appeal  from  any  ruling  of  the  judge  upon  a  matter  with 
which  the  jury  have  nothing  to  do,  as  in  a  motion  to  quash  before 
trial  or  a  motion  in  arrest  of  judgment  after  conviction.32 

Connecticut  holds  squarely  to  the  doctrine  that  there  can  be  a 
second  trial  after  a  verdict  of  "not  guilty,"  the  Supreme  Court 
of  Errors  laying  down  the  doctrine  that 

"putting  in  jeopardy  means  a  jeopardy  which  is  real  and  has  con- 
tinued through  every  stage  of  one  prosecution,  as  fixed  by  existing 
laws  relating  to  procedure ;  while  such  prosecution  remains  un- 
determined the  one  jeopardy  has  not  been  exhausted."  33 

In  Arkansas,  the  phrase  "jeopardy  of  life  or  limb"  is  construed 
very  literally,  and  the  Supreme  Court  has  held  that  there  may  be 
a  new  trial  after  an  acquittal  on  the  merits  in  the  case  of  misde- 
meanors punishable  only  by  fine.34 

In  Alabama,  the  State  by  statute  is  allowed  an  appeal  in  all 
criminal  cases  when  the  Act  of  the  legislature  under  which  the 
indictment  is  found  is  held  to  be  unconstitutional.35  The  Supreme 
Court  has  affirmed  a  judgment  of  acquittal  under  this  statute,38 
but  there  seem  to  be  no  judgments  of  reversal  and  the  questions 
of  double  jeopardy  or  moot  decisions  do  not  appear  to  have  been 
raised. 

In  Pennsylvania,  the  Commonwealth  can  not  except  to  errone- 
ous decisions  made  at  the  trial  which  may  cause  the  acquittal  of 
the  accused  (except  for  nuisance,  forcible  entry  and  detainer), 
but  for  error  in  quashing  an  indictment,  arresting  judgment  after 
verdict  of  guilty,  and  the  like,  the  Commonwealth  can  bring  error, 
in  the  absence  of  statutory  restraint.37 

But  aside  from  these  somewhat  exceptional  cases,  what  juris- 

32State  v.  Robinson  (1885)  37  La.  Ann.  673,  675;  U.  S.  v.  Sanges 
(1892)    144  U.   S.  310,  317. 

33State  v.  Lee  (1894)  65  Conn.  265,  273, 

"State  v.  Graham  (1839)  1  Ark.  428,  434;  State  v.  Czarnikow  (1859) 
20  Ark.  160. 

35III  Codes  of  1907,  sec.  6246. 

"State  v.  Agee    (1887)   83  Ala.    no. 

"Commonwealth  v.  Wallace    (1886)    114  Pa.   St.  405,  411. 
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dictions  have  statutes  providing  for  appeals  by  the  prosecution 
on  moot  questions  in  criminal  cases?  A  cursory  examination  of 
the  laws  of  the  various  States  and  territories  shows  only  six 
jurisdictions  that  either  clearly  or  by  fair  implication,  give  a  right 
of  appeal  to  the  prosecution  in  such  cases — Arkansas,  District 
of  Columbia,  Indiana,  Iowa,  Mississippi  and  Nevada. 

In  Arkansas,  the  attorney-general  may  file  an  appeal  when 

"error  has  been  committed  to  the  prejudice  of  the  state,  and  upon 
which  it  is  important,  to  the  correct  and  uniform  administration 
of  the  criminal  law,  that  the  Supreme  Court  should  decide."  38 

No  case  seems  to  have  arisen  under  this  section. 

The  statute  of  the  District  of  Columbia39  has  already  been 
commented  upon. 

In  Indiana,  the  prosecuting  attorney  may  except  to  any  de- 
cision during  the  course  of  the  trial  and  reserve  the  point  for  the 
Supreme  Court,  which  may  not  reverse  the  judgment,  but  only 
pronounce  an  opinion  upon  the  correctness  of  the  decision  of  the 
trial  court,  which  decision  shall  be  "binding  upon  the  inferior  courts 
and  shall  be  a  uniform  rule  of  decision  therein."  40 

The  Supreme  Court  of  Indiana  has  not  hesitated  to  pass  on 
such  questions.41  The  right  of  the  State  to  appeal  on  a  question 
of  law  is  as  old  as  the  Revised  Statutes  of  1852.42 

In  Iowa, 

"the  supreme  court  cannot  reverse  or  modify  the  judgment  so  as 
to  increase  the  punishment,  but  may  affirm  it,  and  shall  point  out 
any  error  in  the  proceedings  or  the  measure  of  punishment,  and 
its  decision  shall  be  obligatory  as  law."  43 

The  Supreme  Court  upholds  the  statute,  and  has  decided  moot 
cases  in  which  the  defendant  did  not  appear  at  all.44 

Mississippi  allows  the  State  or  municipality  to  appeal  from  a 
judgment  actually  acquitting  the  defendant  where  a  question  of 
law  has  been  decided  adversely  to  the  State  or  municipality  for 
the  express  purpose  of  having  the  Supreme  Court  decide  the  ques- 
tion.45    No  case  directly  in  point  has  been  decided,  but  the  court 

^Kirby's  Dig.  (1904)  sees.  2603,  2604. 
39Code,  sec.  935.     See,  supra,  p.  671. 
"I  Burns'  Ann.  St.   (1908)  sees.  2162,  2212. 

"State  v.  Hunt  (1893)  137  Ind.  537;  State  v.  VanValkenburg  (1878) 
60  Ind.  302. 

"II  Revised  Statutes  of  1852,  381. 

"Code  of  1897,  sec.  5463. 

"State  v.  Mackey  (1891)  82  la.  394;  State  v.  Ward  (1888)  75  la.  637. 

"Code  of  1906,  sec.  40  (2). 
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has  declined  to  pass  on  a  number  of  cases  where  the  statute  was 
in  question,  on  the  ground  that  they  did  not  come  within  the 
terms  of  the  statute,  not  evidencing  any  disposition  to  nullify  the 
statute  because  a  strictly  judicial  question  might  not  be  raised.46 

The  statute  of  Nevada  in  effect  provides  that  the  appeal  taken 
by  the  State  shall  not  stay  or  affect  the  operation  of  a  judgment 
for  the  defendant  on  the  merits.47  There  are  no  Nevada  decisions 
on  moot  cases. 

With  these  jurisdictions  may  be  classed  Ohio,  where  the  statute 
reads  as  follows : 

"The  prosecuting  attorney  may  except  to  any  decision  of  the  court, 
and  present  his  bill  of  exceptions  thereto,  which  the  court  shall 
sign,  and  the  same  shall  be  made  a  part  of  the  record." 

While  there  is  nothing  in  the  language  of  this  Act  indicating  that 
moot  cases  were  intended  to  be  included  under  its  terms,  the 
courts  have  so  construed  it — a  rather  unusual  attitude,  for  the 
presumption,  according  to  most  courts,  is  against,  and  not  for, 
decisions  on  hypothetical  cases.48 

The  Constitutions  of  Virginia49  and  of  West  Virginia50  are 
absolute  in  their  language  in  giving  a  right  of  appeal  to  the  State 
in  revenue  cases.  A  writer  in  the  Virginia  Law  Register  thinks 
these  provisions  can  only  be  sustained  on  the  ground  that  such 
an  appeal  merely  raises  a  moot  question.51  But  the  courts  of 
neither  State  have  taken  this  view. 

In  England,  the  question  of  moot  criminal  appeals  could  not 
hitherto  arise,  for  prior  to  the  Criminal  Appeal  Act  of  1907  there 
were  no  criminal  appeals.  Section  1  of  that  Act  gives  the  right  of 
appeal  both  to  the  crown  and  to  the  defendant.  No  cases  have  yet 
been  decided  involving  the  settlement  of  moot  points  by  the  Court 
of  Criminal  Appeal,  but  that  the  dilemma  either  of  passing  on  a 
mere  moot  case  or  else  putting  the  defendant  in  double  jeopardy 
may  have  to  be  confronted  has  been  pointed  out  in  a  recent  work.52 

Actual  cases  of  little  importance  are  often  appealed,  for  the 

"State  v.  Willingham  (1905)  86  Miss.  203;  State  v.  McDowell  (1894) 
72  Miss.   138. 

"Comp.  Laws  of  1900,  sees.  4434,  4443- 

"State  v.  Granville  (1887)  45  Oh.  St.  264;  State  v.  Buechler  (1897) 
57  Oh.  St.  95,  101. 

"Sec.  8. 

60Art.  8,  sec.  3. 

"6  Virginia  Law  Reg.  243. 

"Sibley,  Criminal  Appeal  and  Evidence,  65-67. 
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value  of  the  precedent,  but  these  are  not  moot.  A  Rhode  Island 
case  distinguishes  such  cases: 

"A  moot  case  is  one  which  seeks  to  determine  an  abstract  question, 
which  does  not  rest  upon  existing  facts  or  rights.  Where  a  con- 
crete case  of  fact  or  right  is  shown,  we  know  of  no  principle  or 
policy  of  law  which  will  deprive  a  party  of  a  determination 
simply  because  his  motive  in  the  assertion  of  such  right  is  to  secure 
such  determination."  53 

What,  in  general,  are  the  advantages  or  disadvantages  of  moot 
appeals?  There  is  surprisingly  little  reasoning  on  this  question. 
The  advantages  are  patent — the  promulgation  of  a  rule  by  the 
highest  court  for  the  guidance  of  the  inferior  courts  on  questions 
which  may  never  or  rarely  go  to  the  highest  court  in  a  strictly 
judicial  way,  but  which  are  constantly  arising  in  the  inferior 
courts;  uniformity  in  the  administration  of  the  criminal  law  by 
inferior  courts ;  the  placing  of  the  State  on  something  like  an 
equality  with  the  defendant;  and  the  promptness  with  which  an 
erroneous  decision  of  an  inferior  court  may  be  overthrown  as  a 
precedent.  The  disadvantage  most  emphasized  is  that  the  Court 
may  later  be  called  upon  to  pass  on  a  concrete  adversary  case  that 
they  have  already  passed  upon  as  a  moot  case.54  In  such  a  situa- 
tion the  Court  would  naturally  be  prejudiced  in  favor  of  the  view 
already  taken,  and  both  judge  and  attorneys  would  labor  under 
a  disadvantage.  Perhaps  the  disadvantages  of  such  appeals  were 
best  stated  by  Chief  Justice  Shepard  in  U.  S.  v.  Evans: 

"The  appellee  in  such  a  case,  having  been  freed  from  further 
prosecution  by  the  verdict  in  his  favor,  has  no  interest  in  the  ques- 
tion that  may  be  determined  in  the  proceedings  on  appeal,  and 
may  not  even  appear.  Nor  can  his  appearance  be  enforced.  With- 
out opposing  argument,  which  is  so  important  to  the  attainment 
of  a  correct  conclusion,  the  court  is  called  upon  to  lay  down  rules 
that  may  be  of  vital  interest  to  persons  who  may  hereafter  be 
brought  to  trial.  All  such  persons  are  entitled  to  be  heard  on  all 
questions  affecting  their  rights,  and  it  is  a  harsh  rule  that  would 
bind  them  by  decisions  made  in  what  are  practically  'moot'  cases, 
where  opposing  views  have  not  been  presented."  55 

F.  Granville  Munson. 
New  York. 


'Adams  v.  Union  R.  R.  Co.  (1899)  21  R.  I.  134,  140. 
*2  Story,  Commentaries  on  the  Constitution,  sec.   1571. 
'(1907)  30  App.  D.  C.  58. 


THE  COMMODITIES  CLAUSES:  ARE  THEY 
ORDINANCES  OF  PROPERTY,  OR  REGU- 
LATIONS OF  COMMERCE? 

It  would  be  difficult  to  exaggerate  the  importance  of  the  con- 
stitutional questions  suggested  by  the  amendment  to  the  Interstate 
Commerce  Act,  known  as  the  Commodities  Clauses.  For  the  first 
time  in  our  history,  Congress  has  prohibited  transportation  by 
reason  of  the  ownership  of  the  commodities  to  be  transported. 
After  eliminating  the  portions  of  the  enactment  which  the  Supreme 
Court  has  deleted,1  this  residuum  is  projected — that  railroad  cor- 
porations may  not  transport  among  the  States  articles  belonging 
to  them  at  the  time  of  such  transportation.  In  construing  the 
present  statute,  the  Court  has  industriously  reserved  for  further 
consideration  important  constitutional  aspects  of  the  power  of 
Congress  over  the  subject-matter.  Meanwhile,  propositions  have 
been  made  in  Congress  for  more  definite  legislation,  thus  invoking 
the  full  extent  of  legislative  claim  to  eradicate  the  dual  relation 
of  producer  and  transporter.  Therefore  the  juristic  elements 
which  enter  into  the  final  analysis  of  this  novel  assertion  of 
national  power  form  a  subject  of  immediate  interest. 

Plainly  appropriate  methods  for  preventing  favoritism  by  the 
common  carrier  for  his  own  freight  may  be  conceded — such  as 
provisions  of  statute  for  the  inspection  of  the  handling  of  ship- 
ments, and  for  summary  legal  remedies  to  secure  equality  in  for- 
warding— real  regulations  of  commerce.  But  the  general  claim 
of  power  outlined  for  congressional  action  involves  the  entire 
dissociation  of  freight  ownership  from  its  transportation  among 
the  States.  Though  this  class  of  enactments  may  sound  as  pre- 
scriptions merely  affecting  transportation,  they  require,  or  at  least 
may  require,  a  change  of  title  to  the  commodities  before  trans- 
portation is  procurable.  This  requirement  is  not  in  accordance 
with  the  historical  conditions  which  existed  at  the  time  of  the 
formation  of  the  government.  Examination  discloses  that  most 
of  the  water  carriage  of  that  period  was  conducted  by  owners 
of  ships,  common  carriers,  also  trading  and  transporting  on  their 
own  account.  If  those  contemporary  conditions  reflect  the  nature 
of  the  powers  conferred  through  the  Convention,  it  would  seem 

1U.  S.  ex  rel.  Atty.  Genl.  v.  Delaware  &  Hudson  Co.  (1909)  213  U.  S. 
366.     See  the  trenchant  article  in  9  Columbia  Law  Review  523   (June). 
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that  the  present  scheme  of  functional  division  was  not  contem- 
plated. However,  the  ultimate  test  imposed  upon  this  legislation 
is  its  conformity  with  the  scope  and  meaning  attributable  to  the 
power  to  regulate  commerce.  It  cannot  be  assumed  that  regula- 
tion implies  uncontrolled  domination.  But  like  other  powers 
under  our  system,  its  significance  will  be  sought  in  the  structure 
of  the  federal  organization,  and  in  the  historical  incidents  sur- 
rounding the  origin  and  development  of  the  commerce  power. 
Most  definitely  speaking,  the  power  to  regulate  interstate  com- 
merce is  bounded  by  the  limitations  of  federal  power,  whether 
those  limitations  be  expressed  as  such,  or  be  included  in  the  powers 
not  conferred  on  the  general  government.  This  results  from  the 
general  principle  of  construing  a  written  instrument  as  an  en- 
tirety. 

Enactments  which  affect  rights  of  property  are  not 
regulations  of  commerce. 

The  presentation  of  this  question  is  somewhat  embarrassed 
by  the  infirmity  inseparable  from  any  document  organizing  a  fed- 
eral government.  Such  instrument  can  in  the  nature  of  things 
merely  express  the  powers  of  the  general  authority,  leaving  the 
non-ceded  attributes  of  the  several  States  in  a  negative  or  un- 
expressed condition.  This  false  perspective  leads  to  a  perverted 
enhancement  of  the  positive  position  of  the  national  government, 
and  to  an  obscuring  of  the  passive  powers  only  generally  reserved 
to  the  States.  Through  this  process,  the  power  to  regulate  com- 
merce has  become  maximized  over  an  undue  proportion  of  the 
orbit  of  public  affairs.  Our  angle  of  constitutional  vision  may 
be  redressed  by  connoting  the  nature  of  those  silent  powers  of 
government  left  in  the  undisturbed  possession  of  the  States.  No 
part  of  this  domain  of  State  authority  is  more  influential  in  the 
construction  of  the  Constitution  than  the  control  over  rights  of 
property — the  legal  dominion  over  estates,  real  or  personal,  in- 
dividual or  corporate — the  exclusive  authority  over  titles  and 
tenures,  with  all  their  incidents  and  relations. 

As  the  Constitution  was  adopted,  the  word  "property"  does 
not  appear  among  its  provisions,  except  in  reference  to  "the  prop- 
erty of  the  United  States" — for  the  very  simple  reason  that  the 
federal  organization  was  not  intended  to  have  any  governmental 
concern  with  that  main  subject-matter;  patents,  copyrights  and 
bankruptcy  being  exceptions  specifically  expressed.     The  general 
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field  of  policy  in  reference  to  property  being  left  to  the  sole  con- 
trol of  the  several  States,  there  would  not  have  been  any  pro- 
priety in  formally  subtracting  from  federal  authority  something 
which  it  never  possessed.  But  it  happened  that  these  domestic 
rights  were  so  jealously  fostered  that  the  amenders  of  the  pro- 
posed Constitution  submitted  for  adoption,  insisted  upon  "making 
assurance  doubly  sure"  and  secured  the  Fifth  Amendment — pro- 
hibiting the  deprivation  of  life,  liberty,  or  property,  without  due 
process  of  law.  This  course  was  pursued  despite  the  advice  of 
Hamilton,  whose  position  was  more  logical  than  that  of  the 
amenders:  The  general  government  is  not  given  jurisdiction  over 
property  rights.  By  attempting  to  define  the  absence  of  a  power, 
you  may  give  color  to  some  contrary  conclusion.2  As  surmised, 
the  Amendment  has  given  rise  to  some  misapprehension — its 
phraseology  leading  to  an  impression  that  Congress  possesses  some 
qualified  power  over  rules  of  property,  that  it  may  act  thereon 
if  it  stops  short  of  deprivation.  But  in  truth  the  broad  separation 
of  powers  still  remains  unaffected  by  this  effort  to  emphasize  it. 

Practically  all  the  fabric  of  property  and  its  institutes  remain 
withheld  from  dominion  by  Congress.  The  purport  of  this  reser- 
vation would  be  more  correctly  apprehended  if  this  faculty  were 
affirmatively  inscribed  in  the  Constitution  as  a  function  of  the 
States.  But  in  whatever  form  it  may  be  couched  or  left  un- 
expressed, it  would  debar  Congress  from  legislating  upon  the 
creation  or  dislocation  of  any  right  of  property,  whether  its  legis- 
lation does  or  does  not  extend  to  deprivation.  Whether  it  is  con- 
fiscation, or  falls  short  of  taking  property  without  due  process,  it 
is  legislation  upon  a  subject-matter  whose  ordainment  is  the  ex- 
clusive province  of  the  States.  The  ascertainment  of  the  legiti- 
mate scope  of  the  power  to  regulate  commerce  should  be  aided 
by  the  delineation  of  this  State  power.  If  federal  legislation  tres- 
passes upon  this  State  territory,  we  have  a  sure  indication  that 
it  is  not  a  true  regulation  of  commerce.  E  converso,  the  same 
rule  would  apply  to  State  legislation  purporting  to  be  merely  a 
rule  of  property  but  being  really  an  ordinance  of  interstate  com- 
merce. As  we  are  dealing  with  independent  powers  with  separ- 
able functions,  the  whole  problem  consists  in  tracing  their  bound- 
aries, or  rather  in  learning  whether  Congress  has  correctly  traced 
them. 

The    fact   that   the   property   conditions   were   created   by   the 

2The  Federalist   (Dawson's  Ed.),  599. 


680  COLUMBIA   LAW  REVIEW. 

States  before  Congress  enacted  the  Commodities  Clauses  should 
not  of  itself  have  an  effective  legal  bearing  on  the  validity  of  the 
latter.  If  such  enactments  were  invalid,  the  vice  would  be 
existent  even  if  they  were  merely  prospective  in  their  operation. 
This  conclusion  should  follow  from  their  trespass  upon  the  ter- 
ritory of  the  plenary  State  power  to  ordain  property  rights.  The 
scope  of  that  power  was  so  extensive  that  unless  restrained  by 
their  own  constitutions  or  the  federal  contract  clause,  the  State 
legislatures  could  formerly  have  disregarded  or  annulled  rights 
of  property.  That  the  protection  of  property  from  deprivation 
even  by  the  States  is  now  specifically  placed  under  the  guardian- 
ship of  the  federal  judiciary  emphasizes  the  legal  compulsion  to 
avoid  any  federal  infringement  upon  the  entire  field  of  positive 
State  power  over  property  rights.  The  bearing  of  this  extensive 
common  law  authority  of  the  States  upon  the  several  phases  of 
the  legislation  at  bar  will  be  deduced  below. 

.  The  documentary  history  of  the  Constitution  indicates 
that  the  prohibition  of  commerce  is  not  included  in  the 
power  to  regulate  commerce. 

This  conclusion  is  derived  from  the  continuous  discrimination 
between  regulation  and  prohibition — a  distinction  maintained  both 
verbally  and  substantially. 

During  the  Confederation  all  commercial  powers  resided  in 
the  States  severally.  No  interstate  arrangements  affected  this 
fundamental  condition.  The  citizens  of  each  State  who  might 
migrate  into  another  State  became  subject  to  the  same  commer- 
cial "impositions  and  restrictions"  as  the  inhabitants  of  their 
adopted  State.3  Each  State  could  exclude  the  products  of  another 
State,  or  require  them  to  be  brought  in  ships  sailing  under  the 
importing  State's  flag.  On  the  lines  of  the  colonial  system  these 
commercial  powers  were  highly  prized.  This  feeling  was  reflected 
in  the  provision  of  the  Articles  protecting  this  State  right — "to 
prohibit  the  importation  or  exportation  of  any  goods  or  com- 
modities whatsoever" — from  infringement  by  the  exercise  of  the 
treaty  power  of  the  Confederation.4  When  the  Confederation 
was  entrusted  with  control  over  a  species  of  commerce,  it  is  in- 
dicated by  the  power  given — "of  regulating  the  trade  with  the 
Indians."  *    It  thus  appears  that  the  broader  power  over  the  sub- 

3Articles  of  Confederation,  Art.  IV. 
•Ibid,  Art.  IX. 
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ject-matter  belonging  to  the  States  was  expressed  by  authority  "to 
prohibit" :  the  more  limited  power  conferred  on  the  general  gov- 
ernment was  "to  regulate." 

This  substantial  difference  is  maintained  during  the  various 
proceedings  taken  to  amend  the  Articles — so  that  it  could  not 
be  inferred  that  there  was  any  intention  to  transfer  any  power 
of  prohibition  to  the  Congress  of  the  Confederation.  Its  com- 
mittee (including  Monroe,  King  and  Johnson)  reported  on 
October  23rd,  1786,  in  favor  of  this  amendment  to  Article  IX: 

"That  Congress  regulate  trade  among  the  States  and  with  foreign 

governments." 

"Also  that  the  legislative  power  of  the  several  States  shall  not  be 

restrained  from  prohibiting  the  exportation  or  importation  of  any 

species  of  goods  or  commodities  whatsoever." 

These  resolutions  would  be  contradictory,  upon  the  theory  of 
the  identity  of  the  powers  of  regulation  and  prohibition.  They 
are  reconcilable  upon  the  ground  that  the  statesmen  of  that  day 
differentiated  regulation  from  prohibition.  They  even  conceived 
that  the  power  of  Congress  to  regulate  interstate  trade  could  be 
dependent  upon  its  sufferance  or  prohibition,  by  the  States. 

This  was  the  situation  with  which  the  Constitutional  Conven- 
tion dealt.  The  absolute  State  power  over  commerce  was  to 
be  eliminated.  It  was  not  enough  that  interstate  tariffs  were 
abolished.  But  to  provide  against  relapse  into  commercial  par- 
ticularism in  the  guise  of  local  inspection  laws,  or  tonnage  dues, 
these  topics  were  specially  subjected  to  congressional  revision. 
Thereafter,  neither  through  interstate  taxation,  nor  through  in- 
terstate navigation  laws,  could  any  State  prohibit  commerce  with 
another  State.  As  this  power  of  obstruction  or  prohibition  within 
the  Union  was  contrary  to  the  spirit  of  the  new  government,  such 
power  was  not  transferred  to  the  federal  government.  On  the 
contrary,  any  such  inference  was  repelled  by  specific  limitations  on 
the  power  to  regulate  commerce  among  the  States,  as  seems  fairly 
deducible  from  the   following  considerations. 

In  the  contemplation  of  the  framers  of  the  Constitution,  the 
subject  of  commerce  was  naturally  identified  with  the  navigation 
system.  In  this  connection  the  whole  concept  of  prohibition  or 
obstruction  of  commerce  among  the  States  was  carefully  eradi- 
cated. In  section  9  of  the  First  Article,  it  is  provided:  "Nor 
shall  Vessels  bound  to  or  from  one  State  be  obliged  to  enter, 
clear  or  pay  duties  in  another."  This  requirement  for  the  freedom 
of  passage  among  the  ports  of  the  several  States,  for  the  instru- 
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mentalities  of  commerce  employed  at  that  time,  indicates  that  the 
power  of  prohibition  of  interstate  commerce  was  obliterated — 
that  it  was  not  intended  to  be  included  in  the  regulative  power. 
Moreover,  it  will  appear  that  there  is  a  radical  ground  for  not 
attributing  a  prohibitory  power  to  the  new  regime — it  lies  in  the 
inevitable  encroachment  upon  the  legal  incidents  of  property  which 
must  ensue  from  the  exercise  of  any  form  of  prohibition  of  com- 
merce. The  Lottery  Case5  is  sui  generis.  It  really  rests  upon  the 
theory  that  lottery  tickets  are  not  the  subject-matter  of  commerce, 
are  not  property  in  its  interstate  aspect.  It  may,  however,  be 
suggested  that  their  outlawry  as  subject-matter  of  federal  com- 
merce would  leave  the  general  government  without  jurisdiction 
over  their  transportation.  But  the  Court  did  not  deem  it  anomal- 
ous to  respond  that  there  was  no  prohibition  against  federal  action ! 
The  case  should  not  be  taken  as  a  justification  for  the  prohibition 
of  interstate  commerce  in  any  conceded  species  of  property.  The 
power  to  enforce  an  embargo  against  commerce  with  foreign 
nations  is  an  incident  of  the  inherent  national  powers  of  the  gen- 
eral government,  indeed  it  may  be  deemed  an  aspect  of  the  war 
power  in  its  broader  sense  of  international  hostilities.  In  this 
connection  it  may  be  noted  that  the  power  over  interstate  com- 
merce was  regarded  as  supplemental  to  the  power  over  foreign 
commerce — as  a  means  of  preventing  the  States  from  obstructing 
the  national  policy  concerning  commerce  with  foreign  nations  by 
interstate  regulations.  Therefore,  their  verbal  nexus  does  not 
imply  identity  in  the  nature  of  the  two  powers.0 

The  power  to  regulate  is  not  a  power  to  institute  and 
establish  commerce;  nor  to  organize  it  upon  a  metaphysical 

THEORY. 

The  line  of  legislation  at  bar  has  been  regarded  above  in  its 
prohibitory  aspects,  inasmuch  as  it  is  cast  in  that  form.  But  in 
reality  it  is  an  attempt  to  found  a  system  of  interstate  commerce 
upon  certain  ethical  theories.  As  stated,  it  does  not  accept  the 
situation  created  by  the  contiguity  of  the  carriers'  and  the  ship- 
pers' commodities,  and  compel  equal  facilities  for  their  transporta- 
tion. But  it  declares  that  the  carriers'  property  shall  not  enter 
into  the  body  of  commerce,  upon  the  doctrine  that  it  might  there- 
after create  a  situation  which  would  become  the  subject  of  regula- 
tion to  prevent  its  preferential  treatment.     This  is  an  ordinance 

6  (1903)   188  U.  S.  321. 

"The  Federalist   (Dawson's  Ed.),  292. 
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for  the  origination  of  a  new  species  of  commerce  and  upon  a 
metaphysical  theory  of  congressional  powers. 

To  repel  this  latitudinarian  conception,  we  find  in  the  Constitu- 
tion several  indications  that  the  framers  differentiated  the  power 
to  ordain  or  create  from  the  power  to  regulate.  Congress  is  given 
power  "to  coin  money,  regulate  the  value  thereof"7 — furnishing 
the  analogy  of  a  principal  and  accessory  power  and  placing  regula- 
tion in  the  latter  category.  It  is  empowered  "to  make  rules  for 
the  government  and  regulation  of  the  land  and  naval  forces." 8 
Here  we  find  two  functions  of  control  indicated,  and  regulation 
is  the  subsidiary  form.  In  the  light  of  this  language,  would  not 
the  power  to  govern  in  lieu  of  the  power  to  regulate  commerce, 
have  given  Congress  more  latitude?  Then  we  find  the  power  "to 
establish  post  offices" — presenting  the  phraseology  appropriate  for 
the  primary  action  intended  in  reference  to  that  institution.  But 
what  would  have  been  thought  of  a  power  to  establish  commerce 
among  the  several  States?  Yet  that  is  the  real  purport  of  the 
legislation  at  bar — the  establishment  of  a  new  basis  of  commerce 
upon  a  new  principle  of  selection  through  the  process  of  pro- 
hibition. Unless  we  are  willing  to  accept  an  unlimited  outlook 
for  the  regulative  power,  it  must  act  upon  more  concrete  lines — 
must  regulate  commerce,  not  the  formation  of  commerce. 

The  logical  applications  of  the  congressional  theory  of 
the  commerce  power  repel  its  constitutionality. 

The  legislation  which  would  be  justified  upon  the  theory  of 
the  Commodities  Clauses  involves  far-reaching  consequences  in 
fact  and  in  jurisprudence. 

The  same  reasoning  invoked  in  prohibiting  corporations  from 
carrying  their  own  property  applies  to  excluding  the  property  of 
their  directors  or  stockholders  from  facilities  of  transportation. 
If  the  prevention  of  possible  discrimination  legally  justified  the 
enactment  at  bar,  the  power  may  properly  extend  to  partnerships 
in  which  stockholders  are  interested;  and  it  would  be  almost  im- 
possible to  affix  the  logical  limit  to  such  exclusion  from  the 
channels  of  commerce,  if  the  potency  asserted  be  conceded  to  be 
within  the  legislative  power.  Such  incongruities  must  be  ac- 
cepted as  the  legal  consequences  of  endeavoring  to  inject  psycho- 
logical considerations  into  the  constitution  of  commerce. 

'Const.,  Art.  I,  sec.  8. 

"Ibid. 
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Individual  carriers  could  be  prohibited  from  mining  coal  upon 
their  own  lands  and  transporting  it  upon  their  own  railways, 
tramways,  or  carts,  into  another  State.  This  deduction  is  the 
necessary  result  of  the  fact  that  the  commerce  clause  does  not 
refer  particularly  to  corporations,  but  includes  also  individuals 
in  its  operation.  Indeed  the  word  corporations  is  not  found  in 
the  Constitution,  and  the  commerce  clause  operated  primarily  upon 
individuals.  In  recent  years  we  have  naturally  identified  the  con- 
duct of  interstate  commerce  with  corporate  action.  But  individ- 
uals were  common  carriers  before  railroads  existed,  and  are  just 
as  likely  to  discriminate  in  their  own  favor  as  corporations.  There- 
fore, if  we  are  to  form  a  true  estimate  of  the  extent  of  the  con- 
gressional power  claimed,  we  should  dissociate  the  corporate  idea 
from  the  interstate  commerce  idea.  We  may  then  realize  that  the 
same  measure  of  power  claimed  over  corporations  engaged  in  such 
business  applies  to  individuals. 

Along  these  lines,  Congress  could  seek  to  prevent  discrimina- 
tions in  freight  charges  by  prohibiting  railroad  corporations  from 
accepting  more  than  some  fixed  amount  of  freight  from  any  cor- 
poration or  individual.  This  would  be  a  prohibitory  method  in 
avoidance  of  discrimination  in  favor  of  large  shippers — by  abolish- 
ing the  large  shippers.  But  it  would  not  be  less  legally  objection- 
able than  the  abolition  of  the  shipments  at  bar  by  transportation 
companies. 

The  test  of  each  of  the  Commodity  Clauses  upon  these 
premises  does  not  sustain  its  constitutionality. 

The  requirement  that  railroad  corporations  shall  not  transport 
commodities  owned  by  them  is  not  a  regulation  of  commerce, 
because  it  is  an  institute  of  property.  It  deprives  the  corporations 
in  question  of  their  chosen  markets,  and  compels  them  to  sell  their 
property  at  the  mines,  or  in  markets  practically  chosen  for  them 
by  the  statute.  If  the  right  to  sell  is  an  incident  of  property,  and 
that  right  involves  the  liberty  of  selection  of  the  time  and  place 
of  sale,  then  a  property  right  is  infringed  by  this  enactment.  If 
the  Act  of  Congress  does  not  in  this  respect  constitute  confiscation 
or  deprivation  of  property,  it  is  the  deprivation  of  a  right  of 
property.  In  any  event,  it  is  legislation  upon  the  subject-matter 
of  property  right,  and  therefore  is  not  a  regulation  of  commerce. 

Besides  its  bearing  upon  these  corporations  as  owners  of  com- 
modities,  its   abstraction   of  business    from   the    railroads    is   an 
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infringement  upon  the  property  right  of  user,  the  right  to  revenue. 
Again  it  may  be  said  that  such  cleavage  of  a  railroad  corpora- 
tion's earnings  may  still  leave  the  company  a  reasonable  return. 
While  States  may  by  their  legislation  so  reduce  the  revenues  of 
public  utility  corporations,  Congress  has  not  the  power  to  cut  down 
their  earnings,  to  deprive  them  of  a  branch  of  their  business,  an 
element  of  their  carriage.  Such  legislation  is  not  a  regulation  of 
commerce,  but  an  erosion  of  property  right.  The  Supreme  Court 
has  not  yet  decided  that  Congress  has  the  power,  through  a  com- 
mission or  otherwise,  to  fix  the  prices  of  transportation. 

Many  regulations  of  commerce,  operating  internally,  may  inci- 
dentally affect  the  value  of  the  transportation  company's  property 
— the  long  and  short  haul  clause  may  be  an  illustration  in  point. 
But  the  legislation  at  bar  is  not  of  that  character:  it  operates 
directly  upon  substantial  sources  of  railroad  business.  The  meas- 
ures which  may  be  adopted  by  the  corporations  to  countervail  such 
legislation  have  no  present  bearing  on  the  legal  situation.  Pro 
hac,  Congress  deals  with  property  rights  by  directing  the  corpora- 
tion to  cease  from  transacting  certain  business. 

Further  legislative  requirements  contemplate  the  prohibition  of 
transportation  of  commodities  owned  by  a  company  in  which  the 
transporting  company  is  a  stockholder.  The  economic  system  of 
production  now  prevailing  would  be  attacked  by  such  enactments. 
The  States  have  declared  that  the  production  of  coal  and  other 
commodities  is  promoted  if  the  producing  agency  be  identified  in 
interest,  through  stockholding,  with  the  transporting  agency.  Can 
Congress  change  this  system  of  production  by  refusing  transporta- 
tion to  products  mined  by  the  company  in  which  the  railroad  is 
a  minority  or  majority  stockholder?  This  trespass  upon  the  legal 
rights  of  production  is  certainly  beyond  the  province  of  control 
of  transportation.  Upon  the  foregoing,  it  would  appear  that  there 
is  no  species  of  prohibition  of  commerce  which  does  not  infringe 
some  property  right.  A  potent  inducement  is  thus  presented  for 
not  construing  the  power  to  regulate  as  inclusive  of  power  to 
prohibit. 

The  federal  legislators  must  deal  with  the  property  conditions 
which  the  States  have  created  or  may  create,  accepting  them  as 
they  stand.  Once  Congress  reaches  out  to  conditions  existing 
beyond  the  body  of  commerce,  its  legal  difficulties  begin.  Congress 
cannot  impinge  upon  the  State  imperium  over  property  rights,  or 
over  the  legal  conditions  of  production.     Such  enactments  really 
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amount  to  legislative  evasions  of  the  duty  to  regulate  commerce 
— in  the  constitutional  meaning  of  regulation — by  the  legal  admin- 
istration of  commerce  in  the  concrete. 

The  treatment  of  the  ownership  of  goods  transported  as  an 
element  of  regulation  was  a  conception  foreign  to  the  minds  of 
the  framers  of  the  Constitution.  As  such  conception  involves  the 
inclusion  of  control  over  property  rights,  it  is  logically  alien  to 
regulation  of  commerce.  By  assigning  any  interference  with  the 
freedom  of  markets  for  property  as  the  boundary  between  the 
interstate  commerce  power  and  the  property  power,  the  har- 
monious action  of  both  powers  is  the  necessary  resultant.  No 
trespass  upon  such  property  rights  is  admissible  upon  the  theory 
that  commerce  may  be  ultimately  benefited.  Such  a  theory  would 
render  the  State  powers  mere  implements  for  the  furtherance  of 
federal  economic  theory  and  nullify  the  division  of  our  govern- 
mental powers. 

Edward  L.  Andrews. 

New  York. 


THE   NEW   YORK   TEST   OF   VESTED 
REMAINDERS. 

We  cannot  fully  understand  the  point  of  view  of  those  learned 
in  the  old  law,  the  object  of  the  revisers'  definitions,  and  their 
effect  upon  the  new  system  of  expectant  estates,  without  a  clear 
conception  of  the  common  law  of  future  interests.  Especially  must 
we  have  clearly  in  mind  two  rules  of  the  common  law  :  ( I )  That 
every  presumption  is  in  favor  of  a  future  estate  being  vested ;  (2) 
"The  present  capacity  of  taking  effect  in  possession,  if  [the  pos- 
session] were  to  become  vacant  before  the  remainder  determined, 
is  said  universally  to  distinguish  a  vested  from  a  contingent 
remainder."1 

A  short  historical  review  will  be  of  assistance.  After  the  Battle 
of  Hastings,  or  Senlac,  in  1066,  William  the  Norman  became  King 
of  England.  Leaving  his  brother  Odo  in  charge,  he  returned  to 
Normandy  to  restore  order  there.  During  his  absence,  a  large 
number  of  the  English  landowners  rebelled.  When  he  had  con- 
quered them,  William  determined  to  make  it  an  object  for  the 
occupants  of  the  land  to  support  him.  He  declared  the  rebels' 
lands  forfeited ;  and  received  conveyances  from  many  others  who 
thought  it  better  to  lease  from  him,  with  his  pledge  of  protection, 
than  to  resist  him.  In  England,  though  little  larger  than  the  State 
of  New  York,  he  formed  about  sixty  thousand  manors,  which  he 
leased  under  an  agreement  that  each  should  furnish  on  demand  an 
armed  warrior  for  at  least  forty  days  a  year,  and  that  tenant  and 
land  should  be  subject  to  other  payments  and  burdens.  Since  only 
one  warrior  was  required  from  each  manor,  that  one  was  the 
tenant,  and  when  the  lease  was  to  A  and  his  heirs,  there  was  but 
one  heir,  the  eldest  son. 

The  occupant  was  no  longer  the  landowner.  The  new  land  law 
was  a  law  of  tenant's  rights  and  duties.  The  King  was  the  land 
lord.  The  new  system  provided  for  the  descent  of  the  tenant's 
rights  to  his  heir,  but  not  for  their  alienation.  By  Magna  Charta, 
however,  the  tenant  was  allowed  to  alien  a  part,  provided  he  re- 
tained enough  to  insure  the  fulfillment  of  his  duty.  The  part  so 
aliened  was  often  limited  to  his  eldest  son  for  life,  and  then  to 
the  eldest  son  of  such  eldest  son,  an  so  on  in  perpetuam,  or  in 

kelson,  J.,  in  Hawley  v.  James   (N.  Y.  1836)   16  Wend.  61,  137. 
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some  other  way  by  which  a  definite  line  of  descendants  of  a  certain 
kind  should  take  in  endless  succession.  Thus  was  created  "the 
fee  tail  of  English  law,  a  strict  and  practically  perpetual  entail. 
The  power  of  alienation  was  reintroduced  by  the  judges  in  the 
Taltarum  Case  (Yr.  Bk.,  12  Edw.  I,  fol.  19)  by  means  of  a  ficti- 
tious suit  for  recovery  which  had  originally  been  devised  by  the 
regular  clergy."  2 

Any  conveyance  of  tenant's  rights,  however,  by  which  the  pos- 
session would  be  vacant  for  even  a  single  day,  would  be  absolutely 
void — for  on  that  day  the  King  might  need  his  services,  "and  the 
law  is  nice  to  an  instant."3  About  the  middle  of  the  sixteenth 
century  a  tenant  was  allowed  to  divide  or  convey  his  tenant's  right 
in  such  a  way  that  there  might  or  might  not  be  a  tenant  at  the  end 
of  the  prior  estate  or  interest;  but  if  the  new  tenant  were  not  ready 
during  or  at  the  end  of  the  prior  estate,  he  never  could  take;  his 
interest  was  gone  forever.4  Such  an  interest  in  land  was  called 
contingent,  because  it  might  or  it  might  not  vest  in  interest.  In 
Leonard  Lovies's  Case, 

"William  leases  to  John  for  the  life  of  John,  rendering  to 
William  40s.  rent  during  the  life  of  William,  and  after  the 
death  of  William  to  John  and  his  heirs ;  this  remainder  to  John 
cannot  vest  immediately,  because  peradventure  it  will  never  vest  in 
estate  or  interest  (the  court  does  not  say  'in  possession'),  and  the 
contingent  in  this  case  is  the  time  of  the  death  of  William ;  for  if 
William  dies,  John  living,  the  remainder  is  good ;  but  if  William 
survives  John  and  dies  after  him,  the  remainder  is  void.  *  *  * 
For  where  it  is  doubtful  and  incertain  whether  the  use  or  estate 
limited  in  futuro  will  ever  vest  in  estate  or  interest  or  not,  there 
the  use  or  estate  is  said  to  be  in  contingency  because,  upon  a 
future  contingent,  it  may  either  vest  or  never  vest  as  the  contin- 
gent shall  happen."  6 

To  be  the  next  taker,  it  was  not  enough  that  the  remainderman 
should  be  the  heir  presumptive,  or  even  the  heir  apparent.  He, 
or  if  the  remainder  be  in  fee,  his  heir,  devisee  or  assign  claiming 
under  him,  must  be  certain  to  take  at  least  a  share,  whenever  the 
prior  estate  should  cease.  If  the  remainderman  was  a  designated 
person  to  whom  the  remainder  or  a  share  in  it  was  invariably  fixed, 
he  was  a  next  taker ;  otherwise  his  estate  or  interest  was  contingent, 

2Encyc.  Brit.  (9  ed.)  Article  on  Entails.  A  full  account  of  the  mys- 
teries of  praecipe  and  vouching,  and  of  the  process  of  fine  (finis  concordia) 
and  proclamation,  will  be  found  in  II   Bl.   Comm.  Ch.  7. 

_  3Thompson    v.    Leach    (1697)    1    Lord    Raym.    313,    316;    Colthirst    v. 
Bejushin  (1550)  Plowd.  21,  24,  25;  Corbet  v.  Stone  (1653)  Raym.  139,  144. 

'Archer's  Case  (1597)    1  Co.  Rep.  66  a.     See  supra,  p.  594. 

6(i6i3)   10  Co.  Rep.  78,  85. 
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subject  to  destruction  by  the  forfeiture  of  the  holder  of  the  prior 
estate,  and  wholly  in  his  power.6  The  result  was,  that  whenever 
a  remainder  might  with  any  show  of  reason  be  held  vested, — or 
where  the  strict  feudal  rule  against  abeyance  of  the  seisin  would 
make  void  a  contingent  remainder  and  thus  frustrate  the  testator's 
intent — the  court  gave  effect  to  the  testator's  probable  but  unde- 
clared intent,  by  holding  the  remainder  vested,  subject  to  divest  if 
later  events  should  show  the  remainderman  not  entitled.  If  the  re- 
mainderman would  certainly  be  entitled  to  a  share,  but  other  mem- 
bers of  the  class  might  be  born,  or  otherwise  become  entitled,  before 
the  prior  estate  ended  by  the  death  of  the  particular  tenant,  the 
court  held  the  remainder  to  the  class  vested  in  the  member  or 
members  living  and  qualified  at  the  time  of  the  particular  tenant's 
forfeiture,  but  subject  to  open  and  let  in,  as  to  their  shares,  any 
others  who  might  qualify,  so  that  at  the  death  of  the  particular 
tenant,  the  same  persons  would  take,  and  in  the  same  proportions, 
as  if  there  had  been  no  forfeiture. 

From  the  determination  that  such  a  remainder  was  vested,  it 
followed  necessarily  that  it  could  be  conveyed.  But  the  remain- 
derman could  convey  only  such  share  as  he  would  have  at  the 
natural  termination  of  the  prior  estate.  A  purchaser,  therefore, 
must  risk  the  loss  of  the  shares  of  any  who  might  become  entitled 
after  the  purchase,  but  before  the  termination  of  the  prior  estate. 
Under  the  old  law,  a  contingent  remainderman  could  not  convey, 
by  common  law  conveyance,  even  the  interest  he  had ;  but  "all  who 
are  in  esse  at  the  time  of  the  death  of  the  testator  take  vested  (and 
consequently  transmissible)  interests  immediately  upon  the  testa- 
tor's death."7 

Again,  devises  were  frequently  made  to  A  for  life,  with  remain- 
der to  such  children  of  A  as  A  should  appoint,  with  remainder,  in 
default  of  appointment,  to  B.  Here  the  testator's  intention  was 
manifest  that  A  should  enjoy  during  life,  and  that  B  should  never 
enjoy  until  A  had  died  without  making  a  valid  appointment.  But 
rather  than  allow  A  to  defeat  both  A's  children  and  B  by  levying 
a  fine,  the  courts  declared  that  the  testator  intended  B's  interest  to 
be  vested.  Otherwise,  the  common  law  rule  forbidding  that  the 
fee  should  be  in  abeyance,  would  have  rendered  the  remainder 

"See  note  to  Archer's  Case,  2  Co.  Rep.  (Thomas  &  Fraser's  Ed.) 
166  a;  Doe  v.  Prigg  (1828)  8  B.  &  C.  231;  V  Edmonds,  N.  Y.  Statutes  at 
Large  (1863  ed.),  App.  312;  Fowler,  Real  Property  Law  of  the  State  of 
New  York   (2  ed.),  1002  et  seq. 

7Doe  v.   Prigg,  supra. 
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void,  and  thus  have  defeated  the  testator's  intention.8  If  A  should 
not  forfeit,  but  make  a  valid  appointment,  his  appointee,  and  not 
B,  would  take. 

The  plan  in  this  case  would  be :  To  A  for  life :  Remainder  in 
fee  to  such  of  A's  children  as  he  should  appoint :  But  if  A  make 
no  valid  appointment,  then  to  B  in  fee. 

Blackstone's  test  of  vested  remainders,  "Is  the  remainder  in- 
variably fixed  to  B  ?"  Answer  "No ;  A  may  make  a  valid  appoint- 
ment." Result,  B's  remainder  is  not  vested.  Blackstone's  test 
of  contingent  remainders,  "Is  B's  remainder  limited  upon  a  dubious 
and  uncertain  event?"  Answer  "Yes;  for  A  may,  or  may  not, 
make  a  valid  appointment."    Result,  contingent. 

Willes'  test,  "Does  the  commencement  of  B's  remainder 
depend  upon  some  matter  collateral  to  the  determination  of  A's 
life  estate?"  Answer  "Yes;  it  depends  upon  A's  making  no  valid 
appointment  to  one  or  more  of  his  children.  A  may  or  may  not 
make  such  appointment."     Result,  contingent. 

My  second  test,  "According  to  the  plan  of  estates  created, 
would  B  have  the  right  at  A's  death?"  Answer  "He  may  or  he 
may  not,  according  as  A  makes  a  valid  appointment  or  not.  A 
may  or  may  not  make  such  appointment."    Result,  contingent. 

Woodruff  test,  (A  not  having  made  a  valid  appointment) 
"Would  B  have  the  right,  if  A  now  die  ?"  Answer  "Yes."  Result, 
vested. 

The  courts  had  held  the  remainder  vested  subject  to  divest, 
because  of  the  testator's  intention  that  B  should  take  upon  A's 
forfeiture.  Section  31  of  the  Real  Property  Law  (Cons.,  R.  P.  L> 
§41)  provides  that:  "The  existence  of  an  unexecuted  power  of 
appointment  does  not  prevent  the  vesting  of  a  future  estate,  limited 
in  default  of  the  execution  of  the  power,"  despite  the  express  state- 
ment in  section  29s  that  the  remainder  to  B  "shall  be  construed 
as  intended  to  take  effect  only"  on  A's  death.  It  is  clear  that  the 
object  of  section  29  was  to  prevent  contingent  estates  being  held 
vested,  subject  to  divest,  and  to  make  clear  the  change  from  the 
old  law.  Without  it,  the  definition  of  vested  remainders  in  section 
1310  might  not  be  clearly  understood. 

The  reason  why  the  old  rule  was  no  longer  needed  is  clear 
when  we  examine  the  new  law,  and  find  what  great  changes  it 


8Doe  v.  Martin   (1790)   4  D.  &  E.  39. 

9§  29,  I  R.  S.*  p.  725  (R.  P.  L.  §  45,  Cons.,  R.  P.  L.  §  55). 

10§  13,  I  R.  S*  p.  723  (R.  P-  L.  §  30,  Cons.,  R.  P.  L.  §  40). 
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makes  in  the  effect  of  the  contingency  of  a  remainder.  Under  the 
old  law,  a  contingent  remainder  was  peculiarly  subject  to  the  fol- 
lowing dangers  :  ( i )  Destruction  because  a  contingent  remain- 
derman was  not  ready  and  qualified  at  the  particular  tenant's  death. 
This  danger  was  removed  by  section  34.11  (2)  Destruction  by  the 
premature  termination  of  A's  estate  by  forfeiture.  This  was  reme- 
died by  sections  32  and  33. 12  (3)  The  contingent  remainderman's 
inability  to  convey  his  interest  at  common  law.  This  was  remedied 
by  section  35. 13  (4)  At  common  law  the  heir  was  entitled  to 
undisposed  rents.  By  section  40,14  these  were  given  to  the  con- 
tingent remainderman.  Under  both  the  old  and  the  new  law  the 
contingent  remainderman  could  obtain  an  injunction  restraining 
waste.15  It  is  proper  that  the  contingent  remainderman  should  not 
recover  the  treble  damages  to  which  the  vested  remainderman  is 
entitled;  for,  by  reason  of  the  contingency  the  contingent  remain- 
derman may  never  have  any  right  to  either  land  or  damages.  The 
result  of  allowing  such  a  recovery  would  be  that,  in  the  event  of 
the  failure  of  the  contingency  upon  which  the  remainder  depended, 
the  person  entitled  would  be  without  remedy  for  the  waste,  or 
would  recover  from  a  tortfeasor  who  had  already  paid  damages 
to  the  contingent  remainderman. 

The  contingent  remainderman  was,  then,  amply  protected  by 
the  new  law.  If  the  contingency  happened  in  his  favor,  he  was 
just  as  sure  to  take  as  if  from  the  testator's  death  his  remainder 
had  been  vested.18  There  was  no  longer  any  need  of  declaring 
contingent  estates  vested  subject  to  divest.  Indeed,  section  29,° 
read  in  the  light  of  the  old  law  as  it  was  in  1828,  expressly  forbade 
the  former  application. 

That  section  was  wrongly  construed  when  the  old  heading 
"Construction  of  certain  remainders"  was  changed  to  read  "When 
remainder  not  limited  on  contingency  defeating  precedent  estate 
takes  effect."     If  the  object  of  the  section  had  been  to  determine 

"§  34,  I  R-  S*  p.  725  (R.  P.  L.  §  48,  Cons.,  R.  P.  L.  §  58). 

"§§  32,  33,  I  R-  S*  p.  725  (R.  P.  L.  §  47,  Cons.,  R.  P.  L.  §  57). 

13§  35,  I  R.  S*  P.  725  (R.  P-  L.  §  49,  Cons.,  R.  P.  L.  §  59).  See 
V  Edmonds,  N.  Y.  Statutes  at  Large,  App.  304;  Fowler,  Real  Property 
Law,  995. 

14§  40,  I  R.  S.*  p.  726  (R.  P.  L.  §  53,  Cons.,  R.  P.  L.  §  63).  See  Cook 
v.  Lowry  (1884)  95  N.  Y.  103. 

"Garth  v.  Cotton  (1753)  3  Atk.  751,  754;  Lee  v.  Whallon  (1884)  20 
N.  Y.  Weekly  Digest  366. 

16See  Hennessey  v.  Patterson   (1881)  85  N.  Y.  91. 
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when  remainders  would  take  effect,  the  words  "be  construed  as 
intended  to"  would  have  been  omitted. 

An  examination  of  each  case  in  which  the  plan  has  been  stated, 
reveals  the  fact  that  in  every  remainder  which  would  be  vested 
according  to  my  second  test,  the  living  remainderman  could  convey 
the  absolute  title  for  the  term  of  the  remainder;  but  the  living 
remaindermen  in  Coster  v.  Lorillard,17  Hawley  v.  James,18  Moore 
v.  Littel19  and  Stringer  v.  Young,20  could  not  convey  the  absolute 
title  for  the  term  though  the  remainder  would  be  vested  according 
to  the  Woodruff  test. 

At  common  law  the  contingent  remainderman  could  not  convey 
even  his  interest  or  possibility.21  But  the  title  to  lands  had  already 
become  allodial  in  this  State ;  and  all  feudal  tenures  had  been  abol- 
ished. Let  us  therefore  approach  the  question  of  the  object  and 
effect  of  section  13,  trusting  to  find  abundant  reasons  for  its 
existence  and  for  its  place  between  definitions  of  future  estates 
and  the  sections  limiting  the  suspension  of  the  power  of  alienation. 

One  of  the  revisers'  remedies  for  the  evils  of  the  old  law  was 
"to  define  with  precision  the  limits  within  which  the  power  of 
alienation  may  be  suspended  by  the  creation  of  contingent  es- 
tates."22 

For  fear  that  their  reason  and  method  might  not  be  known, 
they  added  the  following  note : 

"To  prevent  a  possible  difficulty  in  the  minds  of  those  to 
whom  the  subject  is  not  familiar,  we  may  also  add,  that  an  estate 
is  never  inalienable,  unless  there  is  a  contingent  remainder,  and 
the  contingency  has  not  yet  occurred."23 

Our  courts  having  held  that  section  6$2i  made  an  exception  of 
certain  trust  estates,  we  should  add  "except  certain  trust  estates." 
The  revisers'  note,  however,  truly  stated  the  law  at  its  date ;  for  a 
trustee  in  1828  could  give  good  title  to  a  purchaser  without  notice 

"(N.  Y.  1835)   14  Wend.  265. 

18(N.  Y.  1836)   16  Wend.  61. 

19 (1869)  41  N.  Y.  66. 

"(1908)    191   N.  Y.   157. 

21It  was  not  strange  that  the  King  and  the  judges  appointed  by  him 
should  not  wish  to  extend  the  power  of  alienation  beyond  that  given  to 
the  tenant  by  Magna  Charta   {supra,  p.  687). 

"V  Edmonds,  N.  Y.  Statutes  at  Large,  App.  305;  Fowler,  Real  Prop- 
erty Law,  996. 

MV  Edmonds,  N.  Y.  Statutes  at  Large,  App.  307 ;  Fowler,  Real  Prop- 
erty Law,  998.  This  passage  suggests  that  the  contingent  remainder  might 
become  vested  in  interest  during  the  life  of  the  particular  tenant. 

*§  65,  I  R.  S.*  p.  730  (R.  P.  L.  §  85,  Cons.,  R.  P.  L.  §  105). 
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of  the  trust,  and  title  subject  to  the  rights  of  the  beneficiaries  to  a 
purchaser  with  notice.  The  other  quotation  from  their  note  refers 
to  the  power  being  "suspended  by  the  creation  of  contingent 
estates"  under  the  new  system.  As  to  future  trust  estates,  the 
new  section  5525  only  permitted  trusts  for  lives  "subject  to  the 
rules  prescribed  in  the  first  article  of  this  title,"  and  trusts  to  accu- 
mulate during  the  minorities  only  "within  the  limits  prescribed 
in  the  first  article  of  this  title."  Since  section  1426  is  in  the  first 
article  of  the  title,  any  future  trust,  suspending  beyond  the  limit, 
would  be  void,  at  least  for  the  excess.  Suspension  by  present  trust 
estates,  i.  e.,  estates  taking  effect  in  possession  at  the  testator's 
death,  would  form  the  subject  of  a  distinct  discussion.  According 
to  the  reading  of  section  55  as  enacted,  before  the  amendment  of 
1830,  it  would  hardly  seem  probable  that  present  trust  estates  for 
more  than  two  lives  would  be  numerous.  The  only  purpose  of  a 
trust  for  life  was  to  receive  rents  and  profits  of  land,  and  apply 
them  to  the  education  and  support,  or  either,  of  any  person  during 
the  life  of  such  person — without  right  to  pay  the  money  over  to  the 
beneficiary.  It  was  evidently  intended  for  the  protection  of  a 
person  mentally  incompetent,  or  whose  habits  rendered  it  unsafe 
to  place  the  res  in  his  possession.  It  would  be  strange,  indeed, 
should  such  a  trust  be  frequently  created.  Surely  there  would  not 
be  more  than  two  such  in  any  one  estate.  The  trusts  in  Coster  v. 
Lorillard,17  and  in  Hawley  v.  James,1*  were  not  for  purposes 
authorized  by  the  original  section  55,  but  came  under  the  1830 
amendment. 

If  absolute  title  to  the  land  for  the  term  of  a  vested  future 
estate — apart  from  trust  estates — is  not  always  alienable,  why  did 
not  the  revisers'  note  refer  also  to  suspension  by  certain  or  by  some 
vested  estates?  In  Moore  v.  Littel19  we  find  that  during  John's 
life,  the  heirs  apparent  could  not  convey  absolute  title  to  the 
remainder.  But  one  more  example  is  needed  to  show  that  if  the 
new  law  makes  all  vested  future  estates  alienable  by  absolute  title, 
Judge  Woodruff's  cannot  be  the  true  test: 

To  A  for  life,  then  to  B  for  life,  and  at  B's  death,  to  B's 
youngest  child  then  living,  in  fee.  The  testator  died  in  1834.  B's 
only  sons  were  Charles — born  in  1803,  died  in  1836 — and  John — 
born  in  1839,  died  in  1841.     B    died  in  1845.     Since  Charles  was 

*§  55,  I  R.  S.*  p.  728  (R.  P.  L.  §  76,  Cons.  R.  P.  L.  §  96).  Amended, 
Laws  of  1830,  c.  320  §  10. 

2e§  14,  I  R.  S.*  p.  723  (R-  P-  L.  §  32,  Cons.,  R.  P.  L.  §  42). 
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living  at  the  testator's  death,  the  Woodruff  test  would  be:  "If 
A  and  B  now  die,  would  Charles  have  the  right?"  Answer  "Yes." 
Result,  vested.  In  1837,  however,  no  sons  being  alive,  the  result 
would  be,  contingent.  In  1840,  John  would  have  the  right,  and 
the  result  would  be,  vested.  In  1842,  and  until  B's  death,  not  sur- 
vived by  either  son,  the  result  would  be,  contingent.  To  my  second 
test,  even  when  a  son  was  living,  the  answer  would  be  "The  son 
now  living  may  not  survive  A,  or  another  may  be  born  and  survive 
A,  and  take."  Result,  contingent.  At  any  of  the  times  mentioned, 
under  my  second  test,  there  would  be  no  son  living  who  could 
convey  an  absolute  title  to  the  remainder.  Section  2027  allows  a 
contingent  remainder  after  an  estate  for  years  only  when  it  must 
vest  in  interest  within  or  at  the  end  of  two  lives  in  being  at  the 
creation  of  the  estate.  If  "vesting  in  interest"  means  "would  have 
the  right  if  the  two  lives  should  now  end,"  instead  of  "whenever 
they  do  end,"  we  should  have  this  result :  In  devise  to  G  for  thirty 
years,  and  then  in  fee  to  the  youngest  son  of  his  daughter  H  who 
shall  survive  H,  until  H  die,  we  could  not  tell  who  would  survive 
and  take  as  youngest  son.  Until  H  died,  no  son,  nor  all  her  sons 
together,  could  convey  absolute  title  to  the  remainder;  for  none 
might  be  living  at  her  death,  or  another  might  be  born  and  be  the 
youngest  to  survive  her.  But  the  object  of  requiring  that  the 
estate  must  vest  in  interest  within  or  at  the  end  of  two  lives  in 
being  is,  clearly,  that  the  owner  of  the  term  and  the  remaindermen 
may  together  be  able  to  convey  an  absolute  title  to  the  property. 
If  the  Woodruff  test  is  the  right  one,  that  object  has  not  been 
attained. 

It  may  be  argued  that  is  in  section  13  shows  that  the  section 
refers  to  the  present  time,  "now."  Of  course  it  does;  for  until 
the  testator  dies  or  the  grant  is  delivered,  he  can  convey  and  there 
is  no  suspension.  The  remedy  quoted  above  was  to  define  with 
precision  the  time,  beginning  at  the  creation  of  the  estates,28  during 
which  suspension  is  allowed.  The  estate  in  possession29  is  the 
one  which  begins  at  the  creation  of  the  estate.  The  estate  in  ex- 
pectancy is  the  one  which,  according  to  the  plan  of  estates  created, 
must  wait  for  possession  till  the  estate  in  possession,  and  perhaps 
one  or  two  other  prior  estates  shall  cease.     Sections  15  and  1630 

*§  20,  I  R.  S.*  p.  724  (R.  P.  L.  §  36,  Cons.,  R.  P.  L.  §  46). 
M§  41,  I  R.  S.*  p.  726  (R.  P.  L.  §  54,  Cons.,  R.  P.  L.  §  64). 
»§  7,  I  R.  S*  p.  722  (R.  P.  L.  §  25,  Cons.,  R.  P.  L.  §  35). 
°°§§  15,  16,  I  R.  S.*  p.  723  (R-  P.  L.  §  32,  Cons.,  R.  P.  L.  §  42). 
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state  how  long  the  power  can  be  suspended.  Section  14  declares 
that  a  future  estate  which  suspends  beyond  the  limit  is  void  in  its 
creation.  The  duration  of  the  suspension,  determined  by  lives  or 
minorities,  measuring  from  the  creation  of  the  estates,  is  the  im- 
portant thing.  It  is  usually  determined  by  the  courts,  if  the  inter- 
ested parties  cannot  agree,  in  order  to  decide  as  soon  as  possible 
what  estates  are  void  in  creation,  that  devisees  may  know  their 
rights,  and  executors  and  trustees  their  duties.  My  second  test 
makes  section  13  an  important  factor  in  determining  what  estates 
are  vested,  and  therefore  alienable — and  so  cause  no  suspension 
of  the  power, — and  what  are  contingent,  and  therefore  prevent 
conveyance  by  living  representatives,  if  any,  of  absolute  title  for 
the  term.  Section  13  therefore  becomes  an  essential  part  of  the 
system,  and,  with  the  aid  of  the  plan,  shows  whether  the  suspen- 
sion is  beyond  the  limit  allowed. 

The  confusion  caused  by  the  Woodruff  test  is  conceded  by  Mr. 
Fowler  ;31  but  it  is  said  that  the  test  was  and  is  "the  present  capac- 
ity to  take  possession,  if  the  precedent  estates  were  now  deter- 
mined, or  should  now  determine."  Fearne  and  Preston  are  quoted 
to  this  effect ;  and  it  is  said  that  if  A  should  now  die,  B  would 
have  the  "present  capacity,"  and  therefore,  even  under  the  rule 
in  Archer's  Case,  would  be  ready  should  A  now  die,  and  therefore 
the  remainder  is  vested. 

There  are  many  answers  to  this  argument.  In  the  first  place, 
the  following  statements  are  taken  from  Humphrey,  Observations 
on  the  Actual  State  of  the  English  Law  of  Real  Property  (1827), 
which  was  cited  in  the  revisers'  note : 

"The  owner  of  a  contingent  or  eventual  interest  cannot  dispose 
of  it  at  law  by  deed,  the  maxim  being  that  nothing  is  disposable 
but  what  in  a  technical  sense  is  vested.  *  *  *  Estates  tail  with 
the  powers  of  defeating  them  by  fine  and  recovery  constitute  at 
this  day  the  principal  mode  of  settlement  of  land.  *  *  *  Under 
settlement  by  means  of  entail,  the  average  life  of  the  estate  is  one 
generation."32 

From  these  statements  it  appears  that,  as  a  practical  question,  the 
premature  ending  of  the  prior  estate  by  forfeiture  was  much  more 
important  than  the  consequences  of  its  natural  termination. 

The  cases  cited  by  Fearne  and  other  writers  are  those  which 
would  be  expected  if  the  "present  capacity"  referred  to  a  capacity 
already   acquired  to  take  if  the  prior  estate  should  prematurely 

31Fo\vler,  Real  Property  Law,  226. 
MAt  p.  63. 


696  COLUMBIA  LAW  REVIEW. 

terminate  by  forfeiture,  and  not  to  capacity  to  take  if  the  prior 
estate  should  come  to  a  natural  end.  But  Fearne  died  in  1794, 
and  two  later  decisions  prove  that  if  the  Fearne  rule  referred  to 
the  natural  determination,  it  was  soon  and  decisively  overruled, 
and  the  contrary  established.  In  Denn  v.  Bagshazv,33  devise  was 
to  M  for  life;  remainder  to  the  first  son  of  her  body,  if  living  at 
the  time  of  her  death,  in  fee  tail  male  ;  and  remainder  to  A.  M  had 
a  son  who  died  in  her  lifetime,  leaving  a  son.  Held,  M  took  only 
a  life  estate ;  neither  her  son  nor  her  grandson  took  any  estate ; 
but  the  remainder  to  A  took  effect.  Thus  the  son's  estate  was 
contingent ;  for,  if  it  were  vested,  his  son  would  have  taken,  and 
it  would  have  been  an  estate  and  not  simply  an  interest.  In  Doe 
v.  Scudamore,3i  devise  was  to  L  for  life,  and  from  and  after  his 
death  to  B  in  fee  if  she  survive  him,  and  not  otherwise;  and  if 
not,  then  to  L  in  fee.  Held,  B's  remainder  was  contingent;  and 
was  barred  by  a  fine  levied  by  L,  though  B  might  in  fact  survive 
L,  and  had  the  capacity  to  take  if  L  had  died  at  the  time  of  the 
fine.  The  1907  edition  of  English  Overruled  Cases  shows  that 
neither  of  these  cases  has  been  disturbed. 

We  have  seen  that  the  contingent  remainderman  under  the 
new  law  is  as  thoroughly  protected  from  loss  by  the  unauthorized 
act  of  the  holder  of  the  prior  estate  as  is  the  vested  remainderman. 
The  chief,  if  not  the  only,  important  difference  between  vested 
and  contingent  remainders  came  to  be  the  effect  of  the  suspension 
of  the  power  of  alienation.  In  that  respect,  and  in  regard  to  the 
extent  of  the  suspension  as  determined  by  the  plan,  it  became  a 
matter  of  no  importance  who,  if  any  one,  would  take  if  the  prior 
estate  should  now  cease.  It  was  of  great  importance  whether  the 
power  was  suspended,  and  for  how  long.  In  determining  this 
question,  a  test  depending  upon  who  would  take  if  A  should  now 
die  would  be  of  no  assistance. 

Preston  on  Estates  (1820  ed.)  indexes  as  a  "criterion"  only 
the  following  definition : 

"When  it  is  certain  that  the  remainder  might  take  effect  in  posses- 
sion on  the  determination  of  the  preceding  estates  of  freehold, 
at  whatever  time,  and  however  early,  and  by  whatever  means 
these  estates  may  determine,  the  remainder  must  be  considered 
as  vested ;  and  it  is  contingent  when  certainty  does  not  exist." 

To  quote  further  from  the  same  work : 

M(i796)  6  D.  &  E.  512. 
34  (1800)  2  B.  &  P.  289. 
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"The  tenant  of  a  vested  estate  has  a  present  and  certain  interest 
which,  though  it  may  not  yield  him  any  immediate  profit,  because 
it  does  not  entitle  him  to  possession  at  this  instant  of  time,  gives 
him  the  ownership  of  the  land  for  the  time  included  in  his  estate. 
*  *  *  A  contingent  interest  does  not  give  any  certain  or  im- 
mediate right,  or  any  estate  in  the  land,  it  gives  a  mere  possibility ; 
a  possibility  coupled  with  an  interest,  when  the  person  is  fixed 
and  ascertained  *  *  *  and  mere  possibilities  to  persons  who 
are  not  ascertained,  as  to  the  survivor  of  several  persons,  to  chil- 
dren who  shall  attain  twenty-one,  to  children  who  shall  be  living 
at  the  death  of  their  surviving  parent,  or  the  death  of  one  of  their 
parents,  or  the  like  contingency,  are  not  coupled  with  an  interest."36 

The  Supreme  Court  of  this  State  in  1804,  m  Doe  v.  Provost,30 
held  vested  a  remainder  similar  to  the  one  in  Matter  of  Brown  ;37 
but  said  (Kent  concurring)  that  if  the  devise  had  been  to  A  for 
life,  and  at  her  death  to  her  surviving  children,  the  remainder 
would  have  been  contingent.  Chief  Justice  Spencer  dissented, 
considering  the  remainder  contingent.  While  he  was  in  practice 
at  Albany,  his  son  was  there  as  a  reviser.  Father  and  son  would 
doubtless  consult  each  other  upon  so  important  a  question.  Hence 
his  opinion  is  of  importance  in  our  endeavor  to  learn  the  revisers' 
intention. 

In  Jackson  v.  Waldron36  a  case  arising  under  the  famous 
Medcef  Eden  will,  certain  parcels  were  devised  to  A  for  life,  others 
to  M  for  life,  "but  if  either  son  should  die  without  lawful  issue,  his 
part  or  share  should  go  to  the  survivor."  J  died  without  issue. 
Held,  the  right  of  M  in  the  land  devised  to  J  for  life  was,  during 
the  lifetime  of  J,  a  mere  naked  possibility.  Senator  Tracy,  in  the 
prevailing  opinion,  refers  to  Fearne  as  stating  that  a  remainder 
depending  on  survivorship  was  contingent,  and  quotes  Preston  to 
the  same  effect. 

The  King's  Bench  in  Doe  v.  Prigg*  the  remainder  being  to  the 
surviving  children  of  C  and  D,  said: 

"If  this  word  'surviving'  refers  to  the  death  of  the  survivor  of  the 
mother  and  the  wife  in  one  event,  or  to  the  death  of  the  mother 
in  the  other,  the  remainder  to  the  children  is  contingent,  and  the 
only  persons  entitled  will  be  such  children  as  were  living  when 
the  wife  died." 

But  it  may  be  contended  that  Williamson  v.  Berry39  should 

MAt  pages  75,  76,  79- 

"4  Johns.  61,  65. 

"(1883)  93  N.  Y.  295. 

"(N.  Y.  1834)   13  Wend.  178,  219. 

39 (U.   S.   1850)   8  How.  495- 
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control,  since  it  construed  a  New  York  will.  In  that  case,  how- 
ever, the  United  States  Supreme  Court  gave  no  reason  for  con- 
curring with  the  court  below  on  this  point.  All  the  rights  involved 
were  fixed  before  the  enactment  of  the  revised  statutes.  The 
enactment  of  sections  13  and  29  could  therefore  have  no  effect. 
The  court  had  before  it  Cochran  v.  Van  Surlay*0  in  which 
Chancellor  Walworth  said,  in  construing  the  same  will : 

"It  is  true,  that  by  the  terms  of  Mrs.  Clark's  will,  the  children  of 
T.  B.  Clark,  then  in  existence,  had  only  a  contingent  interest  in  the 
remainder  of  the  estates  at  his  death,  or  rather  it  was  a  vested 
remainder,  subject  to  open  and  let  in  after-born  children,  and  which 
was  liable  to  be  defeated  by  the  death  of  the  children  during  the 
lifetime  of  their  father." 

Section  29  would  make  such  a  remainder  contingent.  The  United 
States  Supreme  Court  has  never  constructed  section  13. 

The  ample  protection  which  we  have  seen  was  given  to  con- 
tingent remainders  by  the  revised  statutes  leaves  no  reason  for 
declaring  a  remainder  in  a  doubtful  case  vested  instead  of  con- 
tingent, unless  the  arguments  are  nearly  balanced,  as  in  Matter 
of  Brozcn.31 

My  second  test  is,  and  the  Woodruff  test  is  not,  consistent 
with  the  rule  that  legacies  to  a  class  are  contingent  when  the 
only  direction  is  to  pay  to  the  members  of  a  class  at  a  future  fixed 
time  or  upon  the  happening  of  an  event,  when  the  members  of  the 
class  would  be  known.  If  it  be  objected  that  the  law  favors  the 
early  vesting  of  future  estates,  it  must  be  remembered  that  the 
law  requires  that  the  intent  of  the  testator  be  observed  in  that 
respect.  In  at  least  two  instances  the  new  law  has  delayed  for 
one  life  the  vesting  of  a  remainder,  which  under  the  old  law 
would  have  vested  at  the  testator's  death :  ( 1 )  By  the  law  of  July 
12th,  1782,  the  tenant  in  tail  was  given  an  absolute  fee,  which 
he  could  convey.  Section  341  stated  that  the  fee  simple  should 
be  absolute  "if  no  valid  remainder  be  limited  thereon."  Section 
441  added  that  "such  remainder  shall  be  valid  as  a  contingent  lim- 
itation upon  a  fee,  and  shall  vest  in  possession,  on  the  death  of 
the  first  taker,  without  issue  living  at  the  time  of  his  death."  It 
is  thus  clearly  impossible  to  know  whether  the  tenant  in  tail  would 
leave  issue  him  surviving,  and  the  remainder  is  contingent. 
(2)  Under  the  old  law,  the  rule  in  Shelley's  Case  had  vested  in 

40(N.  Y.  1838)  20  Wend.  365.  374.  In  determining  the  weight  to  be 
given  the  Chancellor's  doubtful  statement,  see  his  statement  of  April  28, 
1828,  printed  as  a  preface  to  I  Paige  Ch.  Rep. 

41§§  3,  4,  I  R.  S.*  p.  722  (R.  P.  L.  §  22,  Cons.,  R.  P.  L.  §  32). 
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the  particular  tenant  the  remainder  limited  to  his  heirs,  so  that 
he  would  possess  the  fee  upon  the  testator's  death.  Section  28," 
however,  expressly  confines  his  estate  to  his  own  life,  and  gives 
the  remainder  to  those  whom  the  law  designates  as  heirs  at  his 
death.  Section  29  in  effect  shows  that  "at  his  death"  means 
"at  his  death,"  and  not  "now."  This  prevents  the  conveyance  of 
a  fee  during  the  lifetime  of  the  particular  tenant  which  would 
be  valid  as  against  those  who  would  be  heirs  at  A's  death,  and 
who  should  not  join  in  the  grant. 

Under  section  4,41  the  remainder  is  a  contingent  limitation 
upon  the  fee,  that  is,  a  contingent  future  estate.  According  to 
the  old  rule  that  an  estate  should  not  be  divided  or  split  up  into 
its  component  parts,  the  plan  would  be :  To  A  till  he  die  without 
issue  him  surviving:  If  A  die  without  issue  him  surviving,  then 
to  B  in  fee.  A  has  a  vested  estate  in  possesion  for  his  life  at 
least ;  but  it  is  defeasible  by  his  death  without  surviving  issue. 
Section  4  declares  B's  estate  contingent;  but  A's  estate  is  not 
classified.  Under  the  old  law,  it  would  have  been  important  that 
A  should  have  a  vested  estate  in  fee,  for  unless  the  fee  as  well 
as  the  life  estate  were  vested,  he  could  not  convey  the  fee,  even 
subject  to  divest.  Now,  however,  a  contingent  remainderman  can 
convey  his  contingent  interest.  The  logical  plan,  so  far  as  affects 
the  question  of  the  estates  after  A's  death,  would  therefore  seem 
to  be :  To  A  for  life :  If  he  leave  issue  him  surviving,  to  A  in 
fee:  If  he  leave  none,  to  B  in  fee.  If  this  second  plan  governs, 
the  life  estate  is  of  course  vested ;  but  neither  remainder  is  vested. 
If  the  former  plan  is  to  govern,  the  Woodruff  test  would  make 
B's  right  vested :  under  my  second  test  it  would  be  contingent. 
The  second  plan  yields  a  result  consistent  with  the  revisers' 
note: 

"The  necessary  effect  of  every  species  of  contingent  limitation, 
whether  to  the  'heirs'  of  the  first  taker,  or  to  strangers,  is  to  place 
the  fee  in  abeyance  and  to  suspend  its  alienation  until  the  con- 
tingency ftappens.43 

They  evidently  considered  the  remainder  to  the  heirs  contingent. 
Of  the  effect  of  section  28  upon  the  rule  in  Shelley's  Case, 
Chancellor  Kent  wrote  as  follows :  "And  in  its  practical  operation 
it'  will,  in  cases  where  the  rule  would  otherwise  have  applied, 
change  estates  in  fee  into  contingent  remainders."     He  therefore 

42§  28,  I  R.  S.*  p.  725  (R-  P-  L.  §  44,  Cons.,  R.  P.  L.  §  54). 
43V  Edmonds,  N.  Y.  Statutes  at  Large,  App.  310;  Fowler,  Real  Prop- 
erty Law,  1001. 
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had  in  mind  a  construction  which  would  make  the  remainder  in 
Moore  v.  Littel™  contingent,  when  he  said :  "The  definition  of  a 
vested  remainder  in  the  New  York  Revised  Statutes  appears  to 
be  accurately  and  fully  expressed."  Of  the  new  definition  of  con- 
tingent remainders,  he  said :  "The  definition  in  the  New  York 
Revised  Statutes,  [§13]  is  brief  and  precise."44  It  may  be  sug- 
gested that  if  the  power  to  convey  an  absolute  title  for  the  term  of 
the  remainder  be  the  important  thing,  the  definition  of  vested  re- 
mainders would  surely  have  stated  that  as  a  test.  In  reply,  let  us 
note  that  one  with  power  of  sale  might  convey  a  good  title, 
though  having  no  estate.  On  the  other  hand,  under  sub-sections 
3  and  4  of  section  55,  trustees,  though  having  a  vested  estate, 
could  not  convey. 

The  revisers  believed  that  their  plan  would  render  the  law 
in  most  cases  "so  concise,  simple  and  perspicuous,  as  to  be  in- 
telligible, not  only  to  professional  men,  but  to  persons  of  every 
capacity."  This  was  one  of  their  great  objects.45  The  layman, 
in  planning  his  will,  thinks  of  the  devisee  as  in  possession  of,  and 
enjoying  the  home,  or  other  land,  and  rarely  as  selling  it  and 
enjoying  the  proceeds.  The  definition  of  vested  remainders  would 
much  more  certainly  and  clearly  warn  a  testator  that  the  remainder 
he  intends  to  create  is  void  if  it  will  not  entitle  the  remainderman  to 
possession  within  the  limit  fixed  by  the  preceding  sections,  than 
would  Blackstone's  definition  which  speaks  of  the  land  as  "invari- 
ably fixed  to  remain  to  a  determinate  person."  The  retention 
in  substance  of  Blackstone's  definition  of  contingent  remainders, 
would  retain  to  the  judge,  lawyer  and  conveyancer  the  benefit 
of  the  old  learning.  The  definition  of  vested  remainders,  so 
closely  followed  by  section  14,  declaring  certain  estates  void 
in  their  creation,  would  bring  before  the  testator's  mind  the  fact 
that  the  estate  he  was  planning  would  be  wholly  void  unless 
the  remainderman  would  have  the  right  to  the  possession  of  the 
land  within  the  period  limited  by  law.  The  insertion  of  "either" 
in  the  first  sentence  of  section  13  would  warn  him  that  the  remain- 
derman's power  to  convey  absolute  title  to  the  remainder  would 
be  unduly  suspended,  and  the  remainder  void,  unless,  accord- 
ing to  the  plan  of  estates  created,  he  would  surely  have  the  right 
upon  the  ceasing  of  the  prior  estate.  The  comprehension  of 
the  true  meaning  of  either  of  the  definitions  would  aid  in  under- 
standing the  other. 

"IV  Comm.*  202,  208,  232. 

"V  Edmonds,  N.  Y.  Statutes  at  Large,  App.  237. 
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I  believe  that  the  revisers'  reason  for  substituting  the  new 
definition  of  vested  remainders  for  that  of  Blackstone  was  to  point 
out  to  non-experts  the  danger  of  creating  void  estates,  by  indicating 
a  test  which  a  layman  would  be  more  likely  to  understand.  The 
object  of  section  13  was  not  to  indicate  when  a  remainderman 
would  be  entitled  to  possession,  but  to  furnish  a  warning  against 
the  creation  of  void  estates.  Fixing  death  as  the  penalty  for 
murder  not  only  points  out  the  duty  of  the  court  and  the  sheriff, 
but  deters  men  from  the  commission  of  murder,  through  the  fear 
of  the  loss  of  their  own  lives. 

The  confusion  has  been  caused  by  failure  to  understand  that 
the  definition  of  vested  remainders  was  an  artificial  definition. 
Understanding  it  to  be  artificial,  we  see  that  the  object  of  section 
13  was  to  point  out  the  ownership  of  the  land  for  the  term  of 
the  estate,  and  the  consequent  power  to  convey  the  absolute  title 
to  the  land  for  that  term. 

If  the  foregoing  reasoning  be  correct,  we  have  reached  the 
following  results :  ( 1 )  The  statutory  definition  of  vested  re- 
mainders, taken  literally,  does  not  mean  "were  the  prior  estate 
now  to  cease";  (2)  that  definition  is  consistent  with  the  defini- 
tion of  contingent  remainders,  with  the  rest  of  Chapter  I,  with 
the  definitions  under  the  old  law,  and  with  the  decisions  under 
such  definitions,  except  as  the  courts  varied  from  the  definitions 
to  save  from  destruction  by  the  particular  tenant's  forfeiture 
remainders  which  were  in  their  nature  contingent. 

I  had  reached  this  point  in  my  reasoning  when  the  opinion 
was  handed  down  in  Matter  of  Wilcox.ia  The  remainder  in  this 
case  to  Maria's  husband  and  children  was  held  contingent,  though 
they  were,  and  no  child  of  Frances  was,  living  at  the  testator's 
death.  Under  the  Woodruff  test,  the  substituted  remainder  would 
have  been  vested.  Under  my  two  tests,  it  would  be  contingent, 
because  Frances  might  have  a  child  who  would  attain  its  majority, 
and  that  contingency  would  appear  on  the  plan  of  estates  created. 

If  it  now  seem  clear  that  the  revisers'  definition  of  vested 
remainders  is  in  substance  the  same  as  Blackstone's  definition, 
there  was  no  need  for  them  to  announce,  or  justify,  or  explain 
the  object  or  effect  of  a  change.  Section  13  furnishes  a  test  by 
which  we  may  discover  what  future  estates  are  contingent,  and 
therefore  suspend  the  power  of  alienation. 

If  there  remain  any  doubt  of  the  need  for  a  plan  of  the  estates 

46  (1909)  194  N.  Y.  288,  296. 
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created,  from  which  it  can  be  decided  whether  the  estate  is 
vested  or  contingent,  I  wish  to  express  the  opinion  that  a  plan 
is  made  necessary  by  a  single  word  in  section  14.  In  Schettler 
V.  Smith,"  it  is  said  that  what  might  have  happened,  or  might  so 
happen,  determines  whether  a  future  estate  is  void  for  undue 
suspension  of  the  power.  But  section  14  says  "shall"  and  not 
"may."  The  section  declares  it  "void  in  its  creation,"  that  is, 
at  the  testator's  death,  without  waiting  to  see  whether  it  will 
suspend  the  power  beyond  the  limit.  It  is  easy  enough  to  say 
whether  it  "may"  suspend  too  long ;  but  how  can  we  know  whether 
it  "shall"'?  For  example:  Devise  to  A  for  life:  Then  to  B  for 
life:  Then  to  C  for  life:  Then  in  fee  to  such  of  B's  children  as 
shall  survive  C.  A,  B  and  X  survive  C.  B  and  X  predecease  A. 
Clearly  it  will  be  known  within  two  designated  lives  what  children 
of  B  will  survive  C.  Those  children  could  unite  with  A  in  con- 
veying an  absolute  fee :  there  would  be  no  suspension.  Or  suppose 
that  the  remainder  is  to  such  children  of  A  as  shall  survive  B. 
Since  both  A  and  B  may  survive  C,  the  remaindermen  would  not 
be  ascertained  till  the  end  of  the  three  lives.  Section  17,48  how- 
ever, provides  that  in  the  case  of  a  remainder  after  three  successive 
life  estates,  the  third  is  void.  Thus  A's  children  who  survive  B, 
being  ascertained  at  the  end  of  the  two  lives  according  to  the  plan, 
take  by  force  of  section  17.  The  remainder  is  valid.  In  order 
that  the  word  "shall"  in  section  14  may  have  due  force,  must 
not  the  plan,  and  not  the  "may"  or  "possibility"  control?  In  the 
last  devise,  the  plan  shows  that  at  the  end  of  the  first  two  lives 
mentioned,  the  remaindermen  will  be  known  and  can  convey,  so 
that  the  remainder  is  vested,  and  therefore  not  void  under  sec- 
tion 14. 

That  the  revisers  intended  the  plan  of  estates  created  to  decide 
is  further  shown  by  the  fact  that  the  last  part  of  the  definition  of 
vested  remainders  refers  to  "the  intermediate  or  precedent  estate."10 
Where  the  devise  is  to  A  for  life,  then  to  B  for  life,  then  to  C  in 
fee,  if  B  should  predecease  A,  would  the  definition  of  vested 
remainders  then  require  that  C  should  have  the  right  while  A  was 
yet  living?  Such  a  result  would  be  absurd.  If  we  allow  the 
plan  to  control,  however,  no  such  absurdity  is  encountered.  B's 
estate  must  come  after  A's  death;  it  cannot  begin  until  A's  life 
estate  is  determined.     Thus  when  B's  estate  ceases,  A's  must  also 

"(1869)  41  N.  Y.  328,  334. 

45§  17,  I  R.  S.*  p.  723  (R.  P.  L.  §  33,  Cons.,  R.  P.  L.  §  43)- 
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have  ceased.  Only  when  the  plan  is  considered,  does  the  singular 
noun  "estate"  seem  correct.  The  change  from  the  singular  to  the 
plural  "estates"  in  section  30  of  the  Real  Property  Law  of  1896 
(which  replaced  section  13),  upon  the  recommendation  of  the 
Commissioners  of  Statutory  Revision,  indicates  that  the  revisers' 
reason  for  using  the  singular  "estate"  and  the  necessity  for  the 
plan  were  not  understood. 

I  have  no  desire  to  attempt  a  discussion  or  analysis  of  the 
decisions  bearing  upon  the  question  of  remoteness.  I  wish,  how- 
ever, to  present  a  few  considerations  upon  that  subject. 

In  the  first  place,  the  new  system  of  real  property  law  conforms 
to  the  needs  of  a  republic ;  and  must  therefore  differ  greatly  from 
a  system  suited  to  a  monarchy.  In  their  note  to  the  article  on 
powers,  the  revisers  say: 

"It  is  not  surprising  therefore,  that  Powers  should  be  favored  in 
England ;  for  the  continuance  of  the  land  or  property  of  the  king- 
dom in  the  hands  of  its  aristocracy  is  the  basis  upon  which  the 
monarchy  itself  may  be  said  to  rest;  but  with  us  it  should  never 
be  forgotten  that  it  is  the  partibility,  the  frequent  division  and  un- 
checked alienation  of  property,  that  are  essential  to  the  health  and 
vigor  of  our  institutions."49 

Remoteness  of  vesting  in  possession  of  the  fee  would  certainly 
delay,  and  render  less  frequent,  such  division. 

In  the  second  place,  the  revisers  intended  in  Chapter  I  of  Part 
II  to  state  the  whole  of  the  new  system,  and  so  clearly  that  even 
the  layman  could  understand  and  act  upon  it.  In  their  note  they 
say: 

"In  the  civil  law,  the  regulations  concerning  the  enjoyment,  aliena- 
tion and  transmission  of  real  estate,  comparatively  speaking,  are 
neither  numerous,  nor  difficult  to  be  understood,  and  in  the  Code 
Napoleon,  they  form  a  very  small  and  perfectly  intelligible  portion 
of  that  immortal  work.  It  is  not  extravagant  to  say,  that  the 
French  Law  of  Real  Estate  may  be  sufficiently  understood  by  a 
few  days  of  intelligent  study. 

If  we  look  to  the  object  which  laws  in  relation  to  real  property 
are  meant  to  attain,  they  do  not  seem  to  present  any  intrinsic 
difficulties,  that  should  prevent  us  from  framing  a  simple  and 
intelligible  system.  The  owner  is  to  be  protected  in  the  enjoy- 
ment of  his  property ;  his  power  of  disposition  is  to  be  defined ;  the 
transmission  of  his  estates  to  his  descendants  or  relatives  is  to 
be  regulated ;  its  mode  of  alienation  is  to  be  prescribed ;  its  liabil- 

"V  Edmonds,  N.  Y.  Statutes  at  Large,  App.  331 ;  Fowler,  Real  Prop- 
erty Law,  1022. 
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ity  to  the  claims  of  creditors  must  be  secured,  and  to  purchasers, 
the  means  of  investigating  the  ownership  must  be  afforded.  The 
proper  rules  on  these  various  subjects  would  seem  derivable  from 
a  few  principles  of  clear  and  general  utility,  level  to  the  compre- 
hension of  all  whose  rights  are  to  be  affected  by  their  application. 
We  have  no  difficulty  in  believing,  that  every  man  of  common  sense 
may  be  enabled,  as  an  owner  of  real  property,  to  know  the  extent 
of  his  rights,  and  the  mode  of  their  exercise ;  and  as  a  purchaser, 
to  judge,  with  some  assurance,  of  the  safety  of  the  title  he  is 
anxious  to  acquire."50 

How  could  the  intending  purchaser  learn  from  the  statutes  whether 
it  is  safe  for  him  to  take  a  title  acquired  under  will  or  grant,  if 
the  statute  contained  only  a  part  of  the  law,  and  he  must  go  to 
Blackstone  or  Kent  for  the  rest  ? 

Further,  it  would  be  natural  and  proper  that  the  article  on 
the  creation  and  division  of  estates  in  real  property  should  state 
not  only  the  kind  of  estates  permitted,  but  also  their  order  and 
duration,  and  the  period  which  might  legally  precede  the  vesting 
of  the  fee  in  possession.  Article  I  contains  many  such  rules. 
Why  take  it  for  granted  that  there  are  others  which  it  does  not 
mention  ? 

Another  argument  is  to  be  found  in  the  fact  that  section  42,61 
coming  after  the  provisions  allowing  or  forbidding  certain  estates, 
was  inserted  for  the  express  purpose  of  forbidding  all  estates  not 
allowed  by  preceding  sections.  The  rule  was  not  only  as  to  kind, 
but  also  as  to  number,  order  and  duration  of  estates  permitted 
before  the  vesting  of  the  fee  in  possession. 

There  is  no  suggestion,  either  in  statute  or  note,  that  the 
limit  for  the  vesting  in  possession  of  the  fee  should  depend 
upon  whether  the  remainder  in  fee  is  vested  or  contingent. 

The  revisers'  objection  to  delay  in  the  vesting  of  the  fee  in 
possession  clearly  appears  from  the  provision  that  the  third  suc- 
cessive life  estate  shall  be  void,  though  the  remainder  in  fee  be 
vested.52  It  is  further  evident  from  the  two  following  examples 
suggested  by  section  18 :53  (1)  Devise  to  A  for  life  of  B,  then 
to  C  for  his  own  life,  then  to  D  in  fee.  Though  B  and  C  are 
living  at  the  creation  of  the  estates,  the  devise  is  forbidden  by  the 
rule  that  after  an  estate  for  the  life  of  another  the  only  remainder 

S°V  Edmonds,  N.  Y.  Statutes  at  Large,  App.  316;  Fowler,  Real  Prop- 
erty Law,  1007. 

5I§  42,  I  R.  S*  p.  726  (R.  P.  L.  §  26,  Cons.,  R.  P.  L.  §  36). 

s2§  17,  literally  construed,  permits  three  successive  life  estates  only 
before  a  reversion,  not  before  a  remainder. 

63§  18,  I  R.  S.*  p.  724  (R-  P-  L.  §  34,  Cons.,  R.  P.  L.  §  44). 
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permitted  is  a  fee;  (2)  Devise  to  A  for  the  life  of  B,  then  to 
C  for  the  life  of  D,  then  to  E  in  fee.  Here  the  second  estate 
for  the  life  of  another  is  forbidden  for  the  reason  already  stated. 
A  devise  to  B  for  life,  then  to  D  for  life,  then  to  E  in  fee,  would 
be  valid — although  the  same  two  lives  are  stated  as  the  period  or 
term  of  the  estates  as  in  the  former  case.  Why  should  the  law 
forbid  the  former  and  permit  the  latter?  For  several  reasons. 
In  the  first  instance,  since  the  estate  pur  autre  vie  was  created 
for  the  purpose  of  giving  A's  executors,  administrators,  or  assigns 
possession  after  A's  death,  the  revisers  thought  that  the  possession 
of  the  fee  would  already  be  long  enough  delayed.  Experience 
further  shows  that  improvements,  and  even  repairs,  are  much 
less  frequently  made  when  the  advantage  to  the  maker  is  in  doubt. 
It  is  not  in  human  nature  for  a  life  tenant  to  expend  large  sums 
in  building  or  repairing  when  the  remainderman  may  enjoy  the 
estate  the  very  next  day.  Nor  would  the  remainderman  be  willing 
to  expend  large  sums  in  view  of  the  possibility  that  the  tenant 
might  continue  in  possession  for  many  years. 

It  must  be  remembered,  also,  that  the  added  delay  and  uncer- 
tainty surrounding  the  time  when,  if  ever,  remaindermen  will  take 
possession,  would  only  add  to  the  number  of  that  unfortunate 
class  of  persons  who  wait  to  fill  dead  men's  shoes. 

Great  delay  in  the  vesting  of  the  fee  in  possession  is  favored 
by  the  law  only  in  the  case  where  the  owner  either  would  not 
or  could  not  improve  vacant  lands ;  in  which  case  one  who  could 
occupy  for  a  long  term  might  find  it  profitable  to  make  improve- 
ments. Such  estates  for  years  were  an  important  part  of  both 
the  old  and  the  new  system.54  An  estate  in  a  term  of  years  is 
created  as  a  new  estate  by  the  termor  in  the  whole  or  in  the 
unexpired  part  of  the  term.55  A  remainder  after  a  term  of  years 
is  created  by  the  owner  of  the  land  at  the  same  time  that  he 
creates  the  term,  e.  g.,  devise  to  A  for  fifty  years,  then  to  B  in 
fee.  It  will  be  noticed  that  if  the  termor  create  no  new  term, 
the  term  is  always  alienable.  After  A's  death,  it  goes  to  his 
executor  or  administrator. 

Applying  to  remoteness  the  rules  which  we  have  already  ap- 
plied to  the  suspension  of  the  power  of  alienation,  we  escape  much 
uncertainty  and  the  possibility  of  great  dispute  and  litigation, 
caused  by  doubt  whether  the  remainder  in  a  given  case  is  vested  or 

MSee  Root  v.  Stuyvesant  (N.  Y.  1837)   18  Wend.  257,  263,  282. 
MV  Edmonds,  N.  Y.  Statutes  at  Large,  App.  308;  Fowler,  Real  Prop- 
erty Law,  998. 
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contingent.  The  importance  of  removing  every  occasion  for  doubt 
and  dispute  is  emphasized  by  the  revisers  in  declaring  the  advan- 
tage of  reducing  the  three  old  classes  of  expectant  estates  to  one 
rule: 

"Another  most  important  advantage  to  which  we  have  not  yet 
adverted  will  result  from  reducing  all  expectant  estates  sub- 
stantially to  the  same  class.  We  shall  prevent  all  future  litigation 
on  the  purely  technical  question  to  which  class  or  denomination 
any  particular  estate  is  to  be  referred."  58 

Bearing  this  discussion  in  mind,  we  find  that  the  sections  before 
section   42   allow — among   others — the    following   future   estates : 

(1)  Where  the  prior  estate  is  intermediate  and  not  precedent,57 
one  freehold  estate,  either  in  fee  or  for  life ;  or  one  estate  for  years. 

(2)  After  a  precedent  estate  to  A  for  life,  a  remainder  to  B  for 
life;  remainder  to  C  in  fee:  but  if  C  die  under  twenty-one,  then 
to  D  in  fee;30  after  an  estate  to  A  for  life  of  B,  or  for  lives  of 
B  and  C,  one  remainder  to  D  in  fee;58  after  an  estate  to  A  in 
fee,  remainder  to  B  in  fee,  if  A  die  under  twenty-one;30  after 
an  estate  to  A  in  fee,  remainder  to  B  in  fee  on  any  contingency 
which  must  occur,  if  at  all,  within  two  lives  in  being  at  the  crea- 
tion of  the  remainder.59  (3)  On  or  after  a  term  of  years,  one 
remainder,  either  vested  or  contingent — in  fee,  for  life,  or  for 
years  ;59  but  a  contingent  remainder  must  vest  in  interest  within 
or  at  the  end  of  two  lives  in  being  at  the  creation  of  the  re- 
mainder.27 A  remainder  for  life  must  be  to  a  person  living  at 
its  creation.60  (4)  In  a  term  of  years, — after  an  estate  to  A  for 
life  of  B,  or  of  B  and  C, — one  remainder  for  the  residue  of  the 
term.  After  an  estate  to  A  for  A's  life,  any  remainder  allowed 
by  section  23.61 

The  completion  of  the  system  must  be  left  to  experts.  I  feel 
sure  that  when  perfected  it  would  delight  the  student  of  real 
property  law,  and  restore  the  revisers,  and  the  laws  which  they 
recommended,  to  the  high  place  lost  to  them  by  the  criticism  of 
Judge  Savage  and  the  adoption  of  the  Woodruff  test. 

"Fowler,  Real  Property  Law,  1003;  V  Edmonds,  N.  Y.  Statutes  at 
Large  App.  313. 

"V  Edmonds,  N.  Y.  Statutes  at  Large,  App.  306;  Fowler,  Real  Prop- 
erty Law,  996.     Compare  §  24. 

"§§  18,  19,  I  R.  &*  p.  724  (R.  P.  L.  §§  34,  35,  Cons.,  R.  P.  L.  §§  44,  45) 

"§  24,  I  R.  S.*  p.  724  (R.  P-  L.  §  40,  Cons.,  R.  P.  L.  §  50). 

eo§  21,  I  R.  S*  p.  724  (R.  P-  L.  §  37,  Cons.,  R  P.  L.  §  47). 

8I§  23,  I  R.  S.*  p.  724  (R-  P.  L.  §  39,  Cons.,  R.  P.  L.  §  49). 
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Leaving  the  question  of  remoteness, — we  have  discovered 
the  reason  why  two  classes  of  void  estates  are  pointed  out  and 
forbidden  in  separate  sections.  The  distinction  is  clear.  Estates 
which  unduly  suspend  the  power  are  themselves  void.2?  Where, 
however,  the  fee  is  vested,  so  that  the  persons  entitled  to  posses- 
sion at  the  end  of  the  third  or  fourth  life  are  known,  the  remainder- 
men take  possession  before  the  time  intended  by  the  testator.  The 
law  destroys  the  unauthorized  particular  estates,  rather  than  the 
fee. 

If,  then,  Chapter  I  contains  a  worthy  system  of  expectant 
estates,  and  under  the  Woodruff  test  section  13  would  have  no 
part  therein,  but  under  my  test  is  needed  to  point  out  which 
of  the  excessive  estates  are  void, — and  warn  against  the  creation 
of  offending  estates — can  there  be  any  doubt  that  the  Woodruff 
test  should  give  place  to  my  second  test,  or  to  some  better  one? 

If  doubt  still  remain,  let  us  apply  the  several  tests  and  a  practi- 
cal question  to  a  devise  of  alternative  remainders  under  section 
25  :62 

To  A  for  life :  To  B  for  life :  If  C  is  then  living,  to  C  in  fee: 
If  C  is  dead,  to  D  in  fee. 

Woodruff  test,  "Would  C  have  the  right,  if  the  prior  estates 
should  now  cease?"     Answer  "Yes."     Result,  vested. 

My  second  test,  "According  to  the  plan  of  estates  created, 
would  C  have  the  right  upon  the  ceasing  of  the  precedent  estate?" 
Answer  "He  would,  if  he  were  then  living;  otherwise,  not.  C  may 
then  be  living,  or  he  may  not."     Result,  contingent. 

Blackstone's  test,  "Is  the  remainder  in  fee  invariably  fixed 
to  C?"  Answer  "No;  he  may  die  before  A  or  B,  in  which  case 
neither  C  nor  any  one  claiming  under  him  will  take."  Result, 
contingent. 

Willes'  test,  "Does  the  commencement  of  C's  remainder  depend 
upon  some  matter  collateral  to  the  ending  of  the  precedent  estate  ?" 
Answer  "Yes,  not  only  must  A  and  B  die,  but  C  must  also  survive 
both ;  since  his  surviving  neither  hastens  nor  delays  their  death, 
it  is  collateral  to  the  ending  of  their  life  estates."  Result,  con- 
tingent. 

The  test  suggested  by  Leonard  LovieJs  Case,5  "Is  there  a  con- 
tingency,— and  if  so  what? — such  that  if  the  event  is  one  way, 
C's  estate  will  never  vest,  and  if  the  other  way,  C's  estate  will 

82§  25,  I  R.  S.*  p.  724  (R-  P-  L.  §  41,  Cons.,  R.  P.  L.  §  51). 
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vest?"     Answer  "There  is  such  a  contingency,  viz.,  whether  C 
will  survive  A  and  B."     Result,  contingent. 

The  practical  question,  "Can  C  convey  absolute  title  to  the 
land  for  the  period  beginning  at  the  death  of  the  survivor  of  A 
and  B?"  Answer  "No;  he  may  not  survive  A  and  B.  If  not, 
D  will  have  the  title,  and  the  title  under  C's  grant  will  fail." 
Result,  contingent.63 

But  suppose  that  the  first  alternative  remainder  was  to  B's 
eldest  son,  and  that  B  had  no  son  until  after  the  testator's  death, 
but  that  one  was  then  born,  while  A  and  B  were  living,  and  sur- 
vived them  both.     The  plan  would  be : 

To  A  for  life :  To  B  for  life :  If  B's  eldest  son  is  then  alive,  to 
the  son  in  fee;  If  not,  then  to  D  in  fee. 

Woodruff  test,  at  the  testator's  death,  "Would  D  take  if  A  and 
B  should  now  die?"  Answer  "Yes."  Result,  vested.  All  the 
other  tests  would  show,  as  in  the  last  example,  that  the  remainder 
was  contingent,  as  would  also  the  practical  question  asked  in  the 
last  case.  The  revisers,  in  their  note  to  section  25,  discussed  the 
following  example : 

"As  where  an  estate  is  given  to  A  for  life,  and  if  he  have  any 
issue  living  at  his  death,  then  to  such  issue  in  fee;  but  if  he  die 
without  such  issue,  then  to  B  in  fee.  Here  the  remainders  to  the 
issue  and  to  B  are  both  contingent,  but  only  one  can  take  effect."64 

To  make  still  more  clear  the  effect  of  the  definition  of  vested 
remainders,  let  us  apply  the  tests  to  one  more  devise:  To  A  for 
life:  and  at  his  death,  to  his  children  in  fee.  At  the  testator's 
death,  A  has  children,  B,  C  and  D.  E  and  F  are  born  after  the 
testator's  death. 

Woodruff  test,  "If  A  should  now  die,  would  B,  C  and  D  take 
the  whole  remainder?"     Answer  "Yes."     Result,  vested. 

Blackstone's  test,  "Is  the  whole  remainder  invariably  fixed  to 
remain  to  B,  C  and  D?"  Answer  "No.  Other  children  may 
be  born  and  have  shares."     Result,  contingent. 

My  second  test,  "According  to  the  plan,  would  B,  C  and  D 
have  the  right  to  the  whole  remainder,  upon  A's  death  ?"  Answer 
"They  would  if  no  other  children  were  born ;  otherwise,  not. 
Other  children  may  be  born."     Result,  contingent. 

"Even  if  §  35  (R.  P.  L.  §  49,  Cons.,  R.  P.  L.  §  59).  made  estates  in 
expectancy  alienable,  however,  there  remains  the  great  difference  between 
the  power  to  alien  one's  interest,  and  the  power  to  alien  the  land  for  the 
period  of  one's  term  by  absolute  title. 

•"V  Edmonds,  N.  Y.  Statutes  at  Large,  App.  308;  Fowler,  Real  Prop- 
erty Law,  999. 
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The  practical  question,  "Can  B,  C  and  D  convey  the  absolute 
title  to  the  land  for  the  period  of  the  remainder?"  Answer  "No. 
Others  may  be  born  who  will  have  shares."     Result,  contingent. 

The  definition  of  contingent  remainders  clearly  shows  that  the 
whole  remainder  is  contingent,  because  the  persons  to  whom  it 
is  limited, — all  the  children  of  A, — remain  uncertain  until  A  dies. 
At  no  time  during  his  life  can  his  living  children  convey  absolute 
title  to  the  remainder.  B,  C  and  D  are  certain  to  take  three 
shares ;  but  there  may  or  may  not  be  other  shares.65 

From  the  whole  of  my  argument,  it  follows  that  Chief  Justice 
Savage's  criticism  and  Judge  Woodruff's  construction  of  section 
13  were  not  justified.  Except  in  the  case  of  certain  trusts,  vested 
remaindermen  always,  and  contingent  remaindermen  never,  can 
convey  the  absolute  title  for  the  term  of  the  estate.  After  forming 
the  plan  of  the  estates  created,  the  practical  questions  with  respect 
to  each  estate  are :  ( 1 )  Can  the  living  owner  of  the  estate  convey 
absolute  title  for  its  term?  (2)  If  so,  what  particular  estates 
violate  the  rule  against  remoteness,  and  are  therefore  void?  (3) 
If  not,  what  estates  unduly  suspend  the  power,  and  are  therefore 
void? 

If  Bench  and  Bar  concur  in  my  construction  of  sections  13  and 
29,  two  changes  would  seem  to  be  proper.  Section  41  of  the  Con- 
solidated Laws,  Real  Property  Law,66  reads  as  follows : 

"This  paper  has  stated  four  devises  which,  at  one  time  or  another, 
would  have  been  called  vested,  subject  to  divest.  To  understand  thoroughly 
the  rules  applying  to  the  several  kinds,  there  should  be  an  accurate  division 
into  classes.     Among  them  we  would  find : 

(1)  Estates  that  were  intended  to  be,  and  logically  were,  contingent, 
but  which  were  saved  from  being  wholly  void  under  the  common  law,  only 
by  making  them  vested,  subject  to  divest.  Since  our  system  is  not  troubled 
by  the  abeyance  of  the  seisin,  there  is  no  reason  why  we  should  not  call 
such  remainders  by  their  right  name,  "contingent."  An  example  is  found 
in  the  remainder  to  B  in  default  of  the  execution  of  a  valid  power  of  ap- 
pointment, supra,  p.  689. 

(2)  Where  a  person  in  being  had  a  vested  right  to  a  share,  but  it  was 
uncertain  what  his  aliquot  part  would  be,  or  whether  he  would  have  the 
whole,  at  the  natural  ceasing  of  the  prior  estate.  Here,  though  the  whole 
estate  was  contingent,  the  old  law  declared  the  whole  remainder  vested, 
subject  to  divest  as  to  shares  of  those  who  might  later  qualify,  in  order 
to  furnish  a  next  taker,  and  thus  save  the  remainder  from  premature 
forfeiture.     An  example  is  the  devise  just  stated  in  the  text. 

(3)  Estates  in  which  there  was  no  condition  precedent.  The  estate, 
vested  for  a  time,  might  thereafter  be  wholly  divested  (a)  by  an  event 
which  left  in  the  tenant  an  estate  for  life — for  example  the  estate  for  life 
of  the  former  tenant  in  tail.  His  estate  could  be  divested  only  by  his 
dying  survived  by  no  descendant  of  the  class  limited,  (b)  By  an  event 
collateral  to  the  end  of  the  tenant's  life — for  example,  devise  to  A  in  fee; 
but  if  B  return  from  Rome,  then  to  B  in  fee. 

In  this  kind  of  estate  there  is  a  vested  estate,  but  the  period  for  which 
it  will  remain  vested  is  uncertain. 
<*§  31,  R.  P.  L. 
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"The  existence  of  an  unexecuted  power  of  appointment  does 
not  prevent  the  vesting  of  a  future  estate,  limited  in  default  of  the 
execution  of  the  power." 

This,  I  submit,  is  inconsistent  with  section  55  (which  we  have 
been  considering  as  section  29  of  the  Revised  Statutes).  The 
first  change,  therefore,  which  I  would  suggest,  is  the  repeal  of 
section  41.  I  would  further  urge  that  "is  intended  to  take  effect" 
replace  "takes  effect"  in  the  heading  of  section  55,  as  more  accu- 
rately expressing  the  true  meaning  of  the  section.  It  would  also 
be  desirable  to  have  a  settled  construction  of  section  40  (which 
we  have  been  considering  as  section  13  of  the  Revised  Statutes), 
if  not  by  judicial  decision,  then  by  legislative  amendment.  None 
of  these  changes,  it  is  needless  to  say,  would  cast  any  reflection 
upon  judges  who  have  felt  themselves  bound  by  the  decisions. 

S.  C.  Huntington. 
Pulaski,   N.  Y. 
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NOTES. 

Federal  Law  in  the  State  Courts. — In  refusing  to  entertain  jurisdic- 
tion of  an  action  on  the  Employers'  Liability  Act  recently  brought  in  a 
Connecticut  court,  the  court,  after  pointing  out  that  the  act  in  question  es- 
tablished a  statutory  right  of  action  with  details  of  procedure  so  different 
from  that  of  the  State  court  that  Congress  must  have  intended  it  to  be 
entertained  only  by  Federal  courts,  raises  a  somewhat  novel  question  of 
federal  legislative  power  by  its  further  holding  that,  though  Congress  may 
change  the  substantive  law  on  a  subject  within  its  legislative  purview  and 
establish  a  new  rule  of  right  to  be  applied  in  Federal  and  State  courts 
alike,  its  attempt  to  vest  the  jurisdiction  of  such  a  statutory  action  in  the 
State  courts,  if  so  the  act  intended,  would  be  outside  its  powers:  (1)  as 
an  improper  interference  with  the  procedure  and  policy  of  State  courts; 
and  (2)  as  an  unconstitutional  delegation  of  federal  judicial  power.  The 
court  holds  finally  that  in  any  event  Congress  could  not  compel  them  to 
assume  jurisdiction.1 

Considering  first  the  second  ground  of  the  decision,  its  argument  is  this : 
vesting  in   State  courts  the  authority  to  entertain  an  action   on  a  federal 

'This  note  is  not  concerned  with  the  additional  ground  of  the  decision  that  the  at- 
tempted changes  of  the  substantive  law  of  master  and  servant  are  unconstitutional. 
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statute  which  creates  a  remedy  hitherto  denied  in  similar  causes  by  state 
and  federal  law  is  a  violation  of  the  principle  that  the  judicial  power  of 
the  United  States  shall  not  be  vested  in  any  court  not  created  by  the  United 
States,2  which  follows  from  the  constitutional  provision  that  the  whole 
federal  judicial  power  shall  be  vested  in  the  Supreme  Court  and  in  such 
courts  as  Congress  may  establish.  Judicial  power  in  the  decisions  which 
enunciated  the  principle  means  jurisdiction,  and  so  the  principle  also  takes 
the  form  that  Congress  cannot  confer  jurisdiction  on  State  courts.  The 
test  of  the  validity  of  the  application  of  this  principle  by  the  Connecticut 
court  to  the  situation  before  it  lies  in  the  theory  of  the  now  admitted  con- 
current jurisdiction  of  State  and  Federal  courts  in  cases  arising  under  the 
laws  of  the  United  States.  It  is  held  that  State  courts  with  appropriate 
jurisdiction  may  take  cognizance  of  such  cases  where  the  federal  jurisdic- 
tion is  not  expressly  exclusive,  or  impliedly  so  by  the  incompatibility  of  a 
concurrent  state  and  federal  jurisdiction  in  the  particular  class  of  case,3 
and  a  fortiori  they  may  take  cognizance  of  cases  where  Congress  directs 
that  they  shall  do  so,  and  this  in  spite  of  the  proposition  that  Congress 
cannot  confer  jurisdiction  on  State  tribunals.  No  conflict  of  principle  ap- 
pears when  it  is  explained  that  in  such  cases  the  State  courts  do  not 
derive  any  authority  or  jurisdiction  from  Congress  over  the  subject  matter, 
but  are  simply  exercising  their  ordinary  jurisdiction  which  they  possess  by 
virtue  of  the  State  constitution  and  laws.4  The  basis  of  this  explanation  is 
a  distinction,  apparently  lost  sight  of  in  the  principal  case,  between  juris- 
diction, which  has  been  defined  as  the  "right  to  adjudicate  upon"5  a  contro- 
versy, and  the  right  which  is  determinative  of  the  litigation.8  Cases  have 
confused  the  source  of  jurisdiction  and  the  source  of  the  right  which  a 
court,  having  jurisdiction  of  the  litigation,  may  enforce.7  Thus,  no  State 
can  confer  jurisdiction  on  another  State,  yet  State  courts  properly  enforce 
rights  created  by  statutes  of  other  States.8  And  though  Congress  can  con- 
fer no  jurisdiction  on  it,  a  State  court  having  adequate  inherent  jurisdiction 
may  enforce  rights  which  rest  on  the  laws  of  Congress.9  So  in  the 
principal  case  the  fact  that  the  new  right  or  remedy  for  the  injured  em- 
ployee is  created  by  a  federal  statute  is,  of  itself,  no  objection  to  its 
enforcement  by  a  State  court  having  jurisdiction  of  the  master  and 
servant  relation  of  the  parties  before  it.10 

Of  course,  Congress  may  expressly  or  by  implication    (arguable  of  the 

-Martin  v.  Hunter's  Lessee  (1816)  1  Wheat.  304,  330;  Houston  v.  Moore  (1820)  5 
Wheat.    1,   27. 

3Claflin  v.  Houseman   (1876)   93  U.   S.   130,   136. 

4Story,  3  Const.  U.  S.  Sec.  1749;  Ward  v.  Jenkins  (Mass.   1846)    10  Mete.  583,   589. 

eDicey,    Conflict    of   Laws,    p.    XIII. 

•Note  to  Loughin  v.  McCaulley   (1898)   186  Pa.  517  in  48  L.  R.  A.  33. 

7Vorhies  v.  Frisbie  (1872)  25  Mich.  476;  Federalist  No.  82  (Governments  having 
jurisdiction   of  the  parties,   enforce   rights  created  by  laws  of   foreign   governments). 

sSelma,  Rome  etc.  R.  R.  v.  Lacey  (1873)  49  Ga.  106;  Dennick  v.  R.  R.  Co.  (1880) 
103    U.    S.    11. 

9Cook  v.  Whipple  (1873)  55  N.  Y.  150,  160,  164;  Morgan  v.  Dudley  (Ky.  1858) 
18  B.  Mon.  693;  Teal  v.  Felton   (1848)    1   N.  Y.   537. 

10It  is  said  by  some  courts  that  to  found  the  necessary  authority  in  State  courts 
exercising  concurrent  jurisdiction  a  state  statute  is  needed.  In  re  Ramsden  (N.  Y. 
1857)  13  How.  Prac.  429.  This  appears  to  be  true  only  of  the  rare  class  of  cases  of 
which  a  State  court  could  not  take  cognizance  by  virtue  of  the  jurisdiction  originally 
reposed  in  it  by  the  State  in  the  act  of  its  creation;  otherwise,  the  court,  having  juris- 
diction, would  need  no  express  permission  to  entertain  the  suit.  Morgan  v.  Dudley 
supra,   at   744. 
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act  in  question)  make  the  jurisdiction  of  the  Federal  courts  exclusive." 
But  it  can  establish  and  from  its  earliest  history  has  established  concurrent 
jurisdiction  in  State  courts."  Moreover  State  courts  even  in  the  absence  of 
express  grant  have  taken  jurisdiction  of  statutory  actions  created  by  Con- 
gress.13 As  to  the  right  of  Congress  to  compel  a  State  court  to  entertain  jur- 
isdiction there  is  no  satisfactory  authority.  On  the  one  hand  there  is  a  state- 
ment of  Chancellor  Kent"  that  Congress  cannot  compel  a  State  court  to  en- 
tertain jurisdiction  in  any  case  and  a  dictum  of  Justice  Story15  doubting  the 
power,  followed  in  several  state  decisions  which  decline  to  accept  the  func- 
tion of  entertaining  naturalization  proceedings.16  There  are  also  decisions 
which  decline  to  accept  jurisdiction  of  cases  arising  under  federal  penal 
statutes.17  On  the  other  hand  presses  the  consideration  that  the  laws  of 
Congress  are  the  law  of  the  land,  and  State  courts,  having  jurisdiction  of 
the  cause,  are  as  strongly  bound  to  recognize  and  enforce  them  as  if  they 
were  enacted  by  the  State.18  Moreover  the  decisions  on  naturalization  legis- 
lation are  explainable  by  the  fact  that  it  required  state  judges  to  perform 
functions  outside  the  scope  of  their  strict  judicial  duty  under  the  Constitu- 
tion,19 and  the  decisions  on  penal  statutes  by  the  well  recognized  rule  that 
no  sovereignty  will  enforce  the  criminal  or  penal  statutes  of  another  sov- 
ereignty.20 It  is  well  arguable,  then,  that  Congress  can  demand  as  a 
matter  of  right  that  a  State  court  entertain  an  action  like  that  in  ques- 
tion except  for  the  possible  reasons  that  the  court  cannot  well  conform 
its  methods  of  procedure  to  the  requirements  of  the  Act  and  so  is  without 
the  machinery  to  enable  it  to  take  jurisdiction,21  or,  as  is  advanced  by  the 
court  as  the  first  ground  of  its  decision,  an  attempt  by  Congress  to  enforce 
such  a  change  in  procedure  is  beyond  its  powers. 

On  this  precise  question  of  the  right  of  Congress  to  change  the  pro- 
cedure of  a  State  court  by  compelling  it  to  entertain  a  statutory  action  with 
procedure  contrary  to  the  usual  practice  of  the  court  there  appear  to  be  no 
decisions  squarely  in  point.  The  Supreme  Court  has  held  that  the  right  to 
maintain  an  independent  judicial  department  is  one  of  the  important  re- 
served rights  of  a  State.22  There  is  also  a  line  of  decisions  on  various  tax- 
ing acts  of  Congress  prohibiting  the  introduction  in  evidence  in  any  court 
of  documents  not  having  a  federal  revenue  stamp  or  requiring  the  stamp- 
ing of  summons  or  original  proceedings,  which  assert  the  general  proposi- 

nClaflin    v.    Houseman    supra,    at    136. 

12Judiciary  Act  of   1789  and  acts  cited  in   Claflin  v.  Houseman  supra,  at   139,    140. 

"Morgan  v.  1st  Nat.  Bank  (1885)  93  N.  C.  352;  Bletz  v.  Columbia  Nat.  Bank  (1878) 
87  Pa.  87,  92;  Ammidown  v.  Freeland  (1869)  101  Mass.  303;  Ward  v.  Jenkins  supra; 
Claflin   v.   Houseman   supra. 

14Kent's  Commentaries  399-403.  The  statement  is  supported  only  by  cases  which 
affirm  the  proposition  first  considered,  namely,  hat  Congress  cannot  confer  jurisdiction 
on  State  courts,  Ward  v.  Jenkins  supra;  Haney  v.  Sharp  (Ky.  1833)  1  Dana  442, 
which  goes  to  the  question  of  whether  or  not  the  State  court  has  the  requisite  authority, 
rather  than  to  the  question  whether,  assuming  they  possess  jurisdiction  by  state  law, 
they   have   an   election   as   to   its   exercise   in   enforcing   federal   law. 

15Prigg  v.  Pennsylvania   (1842)    16  Peters  539,   622. 

16State   v.    Penney    (i8?o)    10   Ark.    621;    Rushworth   v.   The   Judges    (N.   J.    1895)    30 
L.  R-   A.   761;   Stephens,  Petitioner   (Mass.   1855)   4  Gray  559;  In  re  Ramsden  supra. 
.  17Ely  v.  Peck   (1828)   7  Conn.  239;  U.  S.  v.  Lathrop   (N.  Y.   1819)    17  Johns.  4. 

"Claflin  v.  Houseman  supra,  at  137;  Cook  v.  Whipple  supra,  at  164;  Ward  v. 
Jenkins  supra,   at    589;   Hartley   v.    U.    S.    (Tenn.    1816)    3   Hayw.   45,    51. 

"Robertson  v.   Baldwin    (1896)    165   U.   S.   279. 

^Huntington   v.    Attrill    (1892)    146   U.    S.   657,   672. 

"See  Loughin  v.   McCaulley  supra,  at   521. 

^Collector  v.  Day    (1870)    11   Wall.   113,    126. 
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tion  that  Congress  has  no  power  to  change  the  rules  of  evidence  or  prac- 
tice23 in  State  courts  or  invalidate  their  proceedings,2*  such  a  power  being 
inconsistent  with  the  free  existence  of  state  tribunals.25  The  authority  of 
these  cases  on  the  exact  point  in  issue  is,  of  course,  merely  conjectural. 


The  Duties  of  Public  Service  Companies  Inter  Se. — In  the  conduct 
of  their  business,  public  service  companies  frequently  enter  into  contracts 
with  other  public  service  companies,  both  for  the  establishment  of  an 
auxiliary,  or  dependant  service,  and  for  the  formation  of  a  connection  be- 
tween two  services  of  the  same  kind.  Thus  a  railroad  company  contracts 
with  an  express  company  for  the  carriage  of  express  matter  over  its  lines, 
and  with  a  connecting  carrier  for  through  rates  and  connected  service  on 
traffic  passing  over  both  lines. 

In  the  case  of  a  dependant  service,  it  is  generally  held  that  the  railroad 
company  by  contract  secures  the  performance  of  part  of  its  own  duty  to  the 
public.  The  duty  recognized  is  to  the  public  and  not,  apart  from  contract, 
to  the  express  companies.  It  follows  that  the  railroad  company  need  not 
make  similar  arrangements  with  all  express  companies.  It  may  make  a 
contract  with  one  company  for  exclusive  express  privileges,  provided  its 
duty  to  the  public  is  discharged.1  The  minority  view  holds  the  railroads 
to  a  duty  not  to  discriminate  between  express  companies.2  Recent  criticism 
of  the  prevailing  view,  however,  has  granted  that  the  railroad's  duty  is 
solely  to  the  public  served;  but  has  insisted  that  the  duty  is  not  fully  dis- 
charged under  an  exclusive  contract.  The  price  charged  for  a  monopoly, 
it  is  argued,  may  be  exorbitant,  with  the  result  that  the  express  company's 
charges  to  the  public  will  be  unreasonable.3  It  is  submitted  that  the  recog- 
nition by  the  courts  that  such  a  contract  does  not  relieve  the  railroad  com- 
pany from  its  duty  to  serve  the  public,  supplies  the  answer  to  this  objection.4 
The  duty  being  not  only  to  serve,  but  to  serve  at  a  reasonable  rate,  any  con- 
tract by  the  railroad  which  results  in  unreasonable  prices  to  the  public  would 
seem  to  violate  the  railroad's  duty. 

Contracts  between  connecting  public  services  for  through  rates  are  no 
part  of  the  duty  to  serve  the  public.  A  public  service  company  is  bound 
to  serve  only  with  its  own  equipment  and  capital.  Such  contracts,  therefore, 
are  not,  apart  from   statute,5  subject  to  governmental   regulation,  and  may 


^Carpenter   v.    Snelling    (1867)    97    Mass.    452,    458;    Sporrer   v.    Eifler    (Tenn.    1870) 
1  Heisk.  633;  Latham  v.   Smith   (1867)   45   111.  29,  30. 

"Warren   v.   Paul    (1864)    22   Ind.   276;   Walton   v.    Bryenth    (N.   Y.    1863)    24   How. 
Prac.    357. 

^See   upholding   the  tax    Chartiers   &   Robinson    Turnpike   Co.   v.    McNamara    (1872) 
72    Pa.    278. 


1-rhe  Express  Cases  (1886)  117  U.  S.  1 ;  Pfister  v.  Central  Pac.  R.  R.  Co.  (1886) 
70  Cal.   169. 

2McDuffee  v.    Portland  &  Rochester  R.  R.    (1873)    52   N.  H.   430. 

3Professor   Bruce   Wyman,    17    Green    Bag   570. 

4See  Chicago  etc.  R.R.  Co.  v.  Pullman  Car  Co.   (1891)    139  U.  S.  79,  89,  90. 

6Such  a  statute  was  held  constitutional  in  State  ex  rel  v.  Minneapolis  etc.  R.R. 
Co.  (1900)  80  Minn.  191,  196,  197.  The  court  in  that  case  relied  upon  Jacobson  v. 
Wisconsin  etc.  R.R.  Co.  (1898)  71  Minn.  519.  This  latter  case  came  before  the  U.  S. 
Supreme  Court;  but  the  question  of  the  constitutionality  of  the  provision  was  held 
not  to  be  involved.  Wisconsin  etc.  R.R.  Co.  v.  Jacobson  (1900)  179  U.  S.  287,  295. 
The  provisions  of  the  Hepburn  Act,  Act  of  June  29,   1906  C.  3591,  are  similar. 
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be  exclusive  in  their  terms.8  This  question  has  recently  arisen  in  respect 
to  telephone  companies.  In  U.  S.  Tel.  Co.  v.  Central  Union  Tel.  Co.  (1909) 
171  Fed.  130,  a  long-distance  telephone  company  sought  by  injunction  to 
restrain  a  rival  from  inducing  local  telephone  systems  under  exclusive  agree- 
ment with  the  plaintiff  for  long-distance  service,  to  make  connection  with  the 
defendant.  The  injunction  was  refused  on  the  ground  that  the  exclusive 
contract  was  void.  The  court  argued  that,  granting  that  the  local  company 
could  not  in  the  first  instance  have  been  compelled  to  arrange  for  long, 
distance  service,  once  it  had  made  a  connection  with  one  long-distance 
company,  it  must  make  similar  connection  with  all  companies  in  like 
situation.7  This  conclusion  is  based  partly  upon  the  ground  that  there 
can  be  no  discrimination  between  long-distance  companies,  and  partly 
upon  the  ground  that  the  plaintiff  company  could  not  give  connection  with 
all  the  cities  reached  by  the  defendant  company.  The  first  argument  is 
founded  upon  a  quotation  from  a  late  Indiana  case,  in  which  this  proposition 
was  announced  in  an  elaborate  dictum.8  If  there  be  no  initial  duty  to 
connect  with  any  long-distance  company,  as  the  Indiana  court  concedes 
upon  analogy  with  the  cases  already  discussed,  it  would  seem  to  follow 
that  a  contract  with  one  company  may  be  exclusive.  Any  duty  to  the  long- 
distance companies  must  be  based  upon  an  undertaking  by  the  local  com- 
pany to  serve  all  long-distance  companies  alike.  But  the  exclusive  char- 
acter of  the  contract  with  the  plaintiff  would  surely  indicate  no  such  under- 
taking.8 Further,  this  argument  would  free  an  unwilling  local  company 
from  any  obligation  to  secure  a  long-distance  connection ;  but  would  require 
a  company  which  had  made  a  contract  for  such  connection  with  one  com- 
pany, to  treat  with  all  like  companies.  Such  a  rule  would  tend  only  to 
discourage  a  local  company  from  making  any  contracts  for  long-distance 
service. 

The  second  reason  advanced  by  the  court — that  the  local  company's 
subscribers  would  not  receive  adequate  long-distance  service  under  the 
contract  with  the  plaintiff — is  also  open  to  objection.  If  the  local  company 
owes  no  duty  to  contract  for  long-distance  service  in  the  first  instance,  it 
is  difficult  to  see  how  such  a  duty  flows  from  a  contract  with  the  plaintiff. 
At  most  it  could  be  said,  as  in  the  Indiana  case,8  that  service  under  that 
contract  must  be  continued.  With  respect  to  any  other  long-distance 
company,  the  rule  that  the  local  company  is  not  under  any  duty  to  its  sub- 
scribers to  make  long-distance  connection,  would  still  apply.  The  under- 
lying reason  for  the  decision  in  the  instant  case,  however,  would  seem  to 
be  the  peculiar  character  of  telephone  service.  Through  shipment  of 
freight  is  feasible  without  a  contract  between  connecting  carriers;  but  the 

•"Atchison,  Topeka  &  Santa  Fe  R.R.  Co.  v.  Denver  etc.  R.R.  Co.  (1884)  no  U.  S. 
667,  680;  Coles  v.  Central  Co.  (1890)  86  Ga.  251,  255.  See  also  People  ex  rel  v. 
Hudson   River  Tel.   Co.    (N.   Y.    1887)    19   Abb.  N.   C.   466. 

'The  court  also  held  the  contract  void  as  in  restraint  of  trade,  upon  the  principle 
of  cases  which  condemn  as  monopolistic  contracts  which  restrain  trade  and  tend  to 
increase  prices.  It  may  well  be  doubted  whether  the  doctrine  of  monopoly  is  properly 
applicable  to  the  law  of  public  service,  since  prices  and  service  to  the  public  are  sub- 
ject to  governmental  regulation  upon  the  ground  that  they  are,  or  tend  to  be,  monopo- 
lies.    See  6  Columbia  Law  Review  259. 

sState  ex  rel  v.  Cadwallader  (Ind.  1909)  87  N.  F.  644.  See  9  Columbia  L,aw 
Review  560. 

9See  the  Express  Cases,  and  Atchison,  Topeka  &  Santa  Fe  R.R.  Co.  v.  Denver  etc. 
R.R.  Co.  supra.  The  argument  of  the  court,  however,  is  supported  in  23  Ilarv.  L. 
Rev.   54. 
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effective  transmission  of  a  telephone  message  requires  a  physical  connection 
between  the  systems  over  whose  lines  the  message  must  travel.  If  this 
peculiarity  of  telephone  service  be  a  sufficient  reason  for  distinguishing 
the  carrier  cases,  the  courts  might  well  declare  a  duty  in  the  first  in- 
stance to  make  long-distance  connection.  But  the  Indiana  case  stops  short 
of  such  a  rule;  and  the  principal  case  itself  doubts  it.  The  only  logical 
alternative  would  seem  to  be  the  application  of  the  rule  announced  in  the 
carrier  cases,  in  the  absence  of  legislative  provision  similar  to  the  statutes 
which  require  connecting  carriers  to  make  special  arrangements  for  through 
traffic.5 


Identification  of  the  Res  in  Constructive  Trusts. — Where  funds 
are  given  to  an  agent  for  a  particular  purpose,  a  breach  of  faith  on  his 
part,  gives  rise  to  a  constructive  trust.1  Equity  allows  the  principal  to 
recover  the  res  or  its  product,  so  long  as  it  can  be  identified,2  and,  some- 
times aids  the  cestui  in  sustaining  his  burden  of  proof,3  by  means  of  pre- 
sumptions. Thus,  a  deposit  of  trusts  funds  to  the  agent's  general  bank 
account,  constitutes  him  a  constructive  trustee,4  and,  if  subsequently,  the 
trustee  checks  out  against  this  account,  a  presumption  that  he  was  honest 
and  drew  out  only  his  own  funds  arises  so. as  to  entitle  the  cestui  to  a 
preference.  Where  the  balance  in  the  bank  is  always  greater  in  amount3 
than,  or  equal  to  the  trust  funds,6  the  court,  by  means  of  the  presumption 
of  honesty,  identifies  the  fund  remaining  as  the  trust  fund.0  Where  the 
balance  in  the  bank  is  less  in  amount  than  the  trust  fund  the  presumption 
attaches  to  so  much  as  is  left,8  and  where  the  agent  draws  out  approxi- 
mately the  equivalent  of  the  trust  fund  and  buys  an  article  identical  with 
that  which  he  is  required  to  purchase,  in  the  absence  of  evidence  to  the 
contrary,  the  courts  will  presume  such  a  purchase  to  be  in  execution  of  the 
trust,  and  made  with  the  trust  funds.7  This  is  simply  the  converse  of  the 
presumption  that  the  agent  draws  out  his  personal  funds  first.  If  the 
agent  purchases  an  article  different  in  kind,  it  cannot  be  said  that  he  did 
what  he  ought  to  have  done.8  Under  such  circumstances,  his  clear  duty 
was  to  use  his  personal  funds  in  making  the  purchase,  and  the  principal 
is  relegated  to  the  presumption  that  the  funds  left  in  the  bank  are  the 
trust    funds. 

When  the  agent  dissipates  the  original  fund,  and  then  with  his  own 
money  purchases  an  article  similar  to  that  which  he  is  requested  to  buy, 
it  is  submitted  that  no  such  presumption  of  honesty  can  arise.  Whenever 
a  trust  has  been  held  to  attach  to  the  new  res,  the  trustee  in  fact  gave 

^erry,   Trusts   §§166,   206. 

2Scott  v.  Surman  (1742)  Willes  400,  404;  Burnham  v.  Barth  (1895)  89  Wis.  362; 
Price  v.    Blakemore    (1843)    6   Bcav.   507;   Thompson's  Appeal    (1853)    22   Pa.    St.    16. 

3In  re  Mulligan  (1902)  116  Fed.  715;  Taylor  v.  Plumer  (1815)  3  M.  &  Sel.  562,  568; 
In   re   Marsh    (1902)    116    Fed.   396. 

*In    re   Hallett's    Estate    (1879)    L.    R.    13    Ch.   Div.    696,    709. 

ELewin,  Trusts  317.  The  principle  would  be  entitled  to  every  portion  of  the  min- 
gled  property   which  the  agent  could  not  prove  to  be  his   own. 

6/»  re  Kurtz  (1903)  125  Fed.  992;  In  re  Mulligan  supra;  In  re  Hallett's  Estate 
supra. 

7Perry  v.  Phelips   (1798)   4  Vesey   108;  Ferris  v.  Van  Vechten    (1878)    73   N.   Y.    113. 

"Ferris   v.    Van   Vechten    supra. 
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notice  that  he  had  appropriated  the  new  res  to  the  old  trust.8  The  court 
can  invoke  the  presumption  that  the  trustee  acted  honestly  where  the  res 
still  exists,  since  there  is  nothing  to  show  that  the  trustee  was  dishonest. 
But  where  the  res  has  been  dissipated,  the  fact  established,  is,  that  the 
trustee  was  dishonest,  which  should  give  rise  to  no  presumption  that  he 
intended  reparation,  and  substituted  a  new  res  for  the  old.  The  maxim 
that  equality  is  equity  as  between  all  creditors,  can  admit  of  no  exception, 
unless,  on  equitable  principles  there  exists  some  equity  which  entitles  the 
trust  creditors  to  a  preference.10  The  equity  which  gives  preference,  is 
the  existence  of  the  trust  res  in  the  hands  of  the  bankrupt,  and,  where 
the  res  exists  it  is  equitable  to  invoke  a  presumption  to  protect  it.  But, 
where  the  res  has  been  destroyed,  it  is  highly  inequitable  to  resort  to  a 
presumption,  for  the  purpose  of  creating  an  equity  in  the  shape  of  a  new 
trust  res.  However,  this  was  done  in  the  recent  case  of  In  re  Brown  & 
Co.  (1909)  171  Fed.  254,  in  which  it  was  held,  that,  where  stock  brokers 
prior  to  bankruptcy,  had  converted  stock  belonging  to  a  customer  and  bought 
with  his  money,  and,  at  the  time  of  bankruptcy  had  stock  of  the  same  kind, 
though  less  in  amount,  and  not  bought  with  the  proceeds  of  the  conversion, 
in  their  possession,  the  customer  was  entitled  to  have  the  stock  delivered 
to  him  in  preference  to  other  creditors. 

It  was  further  argued  that  such  facts  present  an  analogy  to  the  grain 
elevator  cases,  in  which,  if  the  warehouseman  depletes  the  elevator  below 
the  amount  due  to  all  depositors,  subsequent  deposits  by  him  are  appro- 
priated to  make  good  the  conversion.11  This  analogy,  however,  is  never 
applied  where  a  trustee  mingles  trust  funds  with  his  own,  and  checks  out 
against  the  amount,  so  that  the  balance  remaining  is  less  than  the  trust 
fund.  In  such  a  case  subsequent  deposits  are  not  deemed  to  belong  to  the 
cestui  so  as  to  make  good  the  deficiency.12  It  is  admitted,  that  equity  will 
recognize  the  claim  of  the  cestui  to  funds  expressly  appropriated  by  the 
trustee  to  make  up  the  deficiency  in  the  trust  fund.9  Even  in  the  grain 
cases  the  depositor  has  no  right  to  grain  in  any  elevator  but  that  in  which 
his  grain  was  originally  stored,  simply  because  it  belongs  to  the  ware- 
houseman, who  perhaps,  has  an  unexecuted  intention  of  making  good  the 
deficiency  out  of  his  own  grain.13  It  is  only  where  the  subsequent  deposit 
is  made  in  the  identical  elevator,  that  the  grain  becomes  the  depositor's. 
Such  a  deposit,  however,  may  from  the  peculiar  nature  of  the  grain  business 
be  considered  an  express  appropriation.14  It  is  here  that  the  analogy  to 
the  grain  cases  fails,  because,  there  is  no  course  of  dealing  between  client 
and  broker,  by  virtue  of  which  the  mere  possession  of  stock  of  like  kind 
to  that  converted,  can  be  considered  as  an  express  appropriation  to  make 
good  the  conversion.  Stock  purchased  with  the  customer's  funds  is  con- 
sidered to  belong  at  once  to  the  customer,  and  it  is  the  duty  of  the  broker 

•Baker  et  al.  v.  N.  Y.  Natl.  Bank  (1883)  100  N.  Y.  31,  34;  Taylor  v.  Plumer  supra; 
Harris  v.  Truman  (1881)  L.  R.  7  Q.  B.  D.  340;  Van  Allen  v.  Amer.  Natl.  Bank  (1873) 
52  N.  Y.,  i,  5;  Bloodgood  v.  Mass.  Benefit  Life  Assoc.   (N.  Y.   1897)    l9  Misc.  460. 

10Cavin  v.   Gleason   (1887)    105   N.  Y.   256,   262. 

uSexton  &  Abbott  v.   Graham    (1880)    53   la.    181. 

"2   Harv.  I,.  Rev.  28,  36;   Cavin  v.   Gleason  supra. 

^Cf.    Wood  v.   Fales    (1855)   24  Pa.   St.   246. 

146  Amer.   L.   Rev.   450,   467. 
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to  keep  it  separate  and  distinct  from  his  other  stocks."  If  converted,  subse- 
quently acquired  stock  of  like  kind  cannot  be  held  to  belong  to  the  customer 
in  the  absence  of  an  express  declaration  by  the  broker  to  that  effect.  The 
adoption  of  the  rule  applied  in  In  re  Brown  &  Co.  will  necessitate  its 
application  to  every  wrongful  taking  of  goods,  and  will  create  a  new  and 
dangerous  exception  to  the  maxim,  that,  as  between  all  creditors  equality 
is  equity. 


Statute  of  Limitations  and  Foreclosure  of  Mortgages.— Although  the 
general  principle  is  well  established  that  any  act  on  the  part  of  a  mortgagor 
which  extends  the  statute  of  limitations  as  to  the  note  secured  likewise 
extends  the  statute  as  to  the  mortgage,  provided  the  mortgagor  has  re- 
tained the  property  unencumbered,1  a  more  difficult  question  is  the  ex- 
tension of  the  statute  in  cases  wherein  third  parties  have  acquired  rights 
in  the  mortgaged  property.  The  courts  have  agreed  on  a  few  general 
propositions:  that  the  grantee  has  the  right  to  plead  the  statute;2  that  the 
grantee  of  a  mortgagor  takes  the  land  subject  to  the  mortgage  as  it  was 
then  extended;3  and,  except  in  a  few  states,4  that  the  right  to  foreclose 
is  an  action  in  personam,5  and  not  in  rem;  but  further  than  this  the 
courts  have  reached  widely  different  results. 

Some  jurisdictions  have  adopted  the  principle  that  after  third  parties 
have  acquired  rights  in  the  mortgaged  premises,  the  mortgagor  has  no 
further  power  to  affect  in  any  way  the  extent  of  the  lien  with  which  the 
land  is  burdened.6  In  support  of  this  rule,  the  courts  have  advanced  two 
theories :  first,  that  after  conveyance  by  the  mortgagor  the  land  is  charge- 
able purely  as  surety  for  the  debt,7  and  consequently  beyond  the  control  of 
the  debtor ;  and,  secondly,  that  upon  conveyance  a  separate  and  distinct 
cause  of  action  arises  against  the  grantee,8  which  is  therefore  uninfluenced 
by  the  acts  of  the  original  mortgagor.  In  the  jurisdictions  which  have 
adopted  this  reasoning  neither  the  absence  of  the  mortgagor  from  the 
state,9  nor  part  payments  by  him  on  the  original  debt,10  will  in  any  way 
affect  the  running  of  the  statute  as  to  a  prior  grantee.  In  connection  with 
this  rule,  the  limitation  has  been  generally  adopted  that  the  mortgagee 
must  be  given  either  actual  or  constructive  notice11  of  the  intervention  of 
the  rights  of  the  grantee,  or  the  latter  will  be  bound  by  the  acts  of  the 
mortgagor.     The   practical   argument   in   favor   of  this  view   is   admittedly 

uDos   Passos,    Stock   Brokers  and    Stock   Exchanges   287. 

1Wood,   Limitations    (3rd  ed.)    §230. 

2Corbey  v.   Rogers    (1898)    152   Ind.    169. 

3Carson  v.  Cochran  (1892)  52  Minn.  67;  Palmer  v.  Butler  (1873)  36  la.  576;  Lent 
v.  Morrill   (1864)    25   Cal.  492. 

fAnderson  v.   Baxter    (1871)    4   Ore.    105;   Peters  v.    Dunnells    (1877)    5   Neb.   460. 

6Whalley  v.    Eldridge    (1877)    24   Minn.   358. 

6Cooke  v.  Union  Trust  Co.  (1899)  106  Ky.  803;  DeVoe  v.  Rundle  (1903)  33  Wash. 
604. 

'Wood  v.   Goodfellow    (1872)    43   Cal.    185. 

8Colonial  &  U.  S.  Mortgage  Co.  v.  N.  W.  Thresher  Co.  (1905)  14  N.  D.  147; 
Arthur  v.    Serevne    (1893)    39    S.    C.    77. 

"George  v.    Butler    (1901)    26   Wash.   456;    Bush    v.    White    (1884)    85   Mo.   339. 

10Tate  v.  Hawkins  (1884)  81  Ky.  577;  California  Bank  v.  Brooks  (1899)  126  Cal. 
198. 

"Denny  v.  Palmer  (1901)  26  Wash.  469:  Filipino  v.  Trobock  (1901)  134  Cal.  441: 
Hibernia  etc.  Society  v.  Farnham  (1908)  153  Cal.  578;  Paine  v.  Dodds  (1905)  14 
N.   D.    189. 
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strong.  It  enables  the  grantee  to  know  with  certainty  the  extent  of  the  lien 
which  encumbers  his  property;12  it  does  not  interfere  with  foreclosure  by 
the  mortgagee  during  the  normal  statutory  period,  irrespective  of  the 
whereabouts  of  the  mortgagor;13  and  it  prevents  the  mortgagor  from 
imposing  burdens  on  property  which  he  no  longer  owns."  In  a  recent 
Utah  case,  Boucofski  v.  Jacobsen  (1909)  104  Pac.  117,  these  arguments 
prevailed  and  the  court  adopted  the  rule  heretofore  presented. 

An  equal  number  of  jurisdictions  have,  however,  refused  to  approve  the 
legal  reasoning  underlying  these  decisions.  In  states  in  which  the  mortgage 
is  held  to  transfer  the  fee,  the  reasoning  is  clear  that  the  grantee  succeeds 
only  to  the  rights  of  the  mortgagor.15  Other  courts  base  their  view  upon 
the  general  principle  that  the  mortgage  is  purely  a  lien  on  the  land  for 
the  security  of  the  debt,  and  consequently  is,  in  nature,  largely  incidental 
to  the  debt.16  That  this  is  recognized  even  by  the  courts  adhering  to  the 
rule  above  is  apparent  from  the  general  view  that  any  act  by  the  mort- 
gagor keeping  alive  the  debt,  also  keeps  alive  the  mortgage  as  to  his 
interest  in  the  property,17  even  though  third  parties  have  acquired  subse- 
quent liens  or  other  interests.  And  in  a  few  jurisdictions  this  theory  of 
the  incidental  nature  of  the  mortgage  has  been  carried  to  the  extent  of 
holding  that  a  bar  of  the  note  by  the  statute  is  itself  a  bar  to  the  mort- 
gage.18 Although  the  grantee  becomes  a  necessary  party  to  the  foreclosure 
action,  since  he  himself  has  violated  no  legal  duty  towards  the  mortgagor, 
it  would  appear  to  be  the  correct  view  that  the  conveyance  of  the  property 
by  the  mortgagor  does  not  create  a  new  right  of  action.19  Further,  it  is 
asserted  that  the  grantee  has  taken  the  land  burdened  by  the  debt  of  his 
grantor,  and  consequently  any  act  which  suspends  the  bar  of  the  statute 
as  to  the  mortgagor  must  also  operate  to  suspend  the  statute  as  to  the 
grantee.20  In  the  states  approving  this  reasoning,  absence  of  the  mort- 
gagor from  the  state,  part  payments,  or  other  acts  which  keep  the  debt 
alive  also  prevent  the  grantee  from  asserting  the  statute  as  a  bar  to  the 
mortgage.21  This  rule  has,  however,  been  subjected  to  the  general  limita- 
tion that  if  the  mortgage  is  barred  at  the  time  of  the  conveyance,  a  subse- 
quent revival  of  the  debt  will  not  affect  the  mortgage;22  and  this  result 
appears  justifiable  on  general  equitable  principles.  In  addition  to  the 
legal  reasons  in  support  of  this  second  view,  there  are  likewise  many  prac- 
tical arguments.  Since  the  grantee  takes  subject  to  the  mortgage,  it  is 
no  hardship  upon  him  that  the  land  be  liable  for  the  debt  with  which  it 

"Colonial  &  U.  S.  Mortgage  Co.  v.  N.  W.  Thresher  Co.  supra. 

"Blumberg  v.   Burch    (1893)    99   Cal.  416;   Bush  v.   White   supra. 

"Zoll  v.   Carnahan    (1884)    83   Mo.   35;  Lord  v.   Morris   (1861)    18   Cal.   482. 

15Medley   v.    Elliott    (1872)    62    111.    532. 

16Eborn  v.  Cannon's  Admin.  (1869)  32  Tex.  231;  Brown  v.  Rockhold  (1877)  49 
la.    282;    Murray   v.    Emery    (1900)    187    111.   408. 

"Colonial  &  U.  S.  Mortgage  Co.  v.  Flemington  (1905  )i4  N.  D.  181;  Brandenstein 
v.   Johnson    (1903)    140   Cal.   29. 

18McCarty  v.  White  (1863)  21   Cal.  49s;  Kulp  v.  Kulp   (1893)   51  Kan.  341. 

19Richey  v.  Sinclair  (1897)  '67  HI.  184;  Schmucker  v.  Sibert  (1877)  18  Kan.  104; 
Ewell  v.  Daggs  (1882)    108  U.   S.   142. 

^Waterson  v.  Kirkwood  (1876)  17  Kan.  9;  Falwell  v.  Hening  (1890)  78  Tex.  278; 
Ordway  v.   Cowles  (1891)   45   Kan.  447. 

^Kendall  v.  Tracy  (1892)  64  Vt.  522;  Hughes  v.  Edwards  (1824)  9  Wheat.  489; 
Murray  v.  Emery  (1900)  187  111.  408;  First  Nat.  Bank  v.  Woodman  (1895)  93  la- 
668. 

^Levy  v.  Williams  (1899)  20  Tex.  Civ.  App.  651;  Cooke  v.  Prindle  (1896)  97  la. 
464. 
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was  burdened,  until  the  mortgage  would  have  been  barred  as  against  the 
mortgagor.23  Further,  it  prevents  the  mortgagee's  uncertainty  which  neces- 
sarily results  from  his  duty  under  the  former  rule  to  search  the  records 
for  a  conveyance  of  the  mortgaged  property,  for  under  such  a  rule  his  rights 
to  foreclose  may  depend  altogether  on  the  constructive  notice  afforded  by 
recording.24 

The  situation  in  New  York  is  peculiar.  The  Court  of  Appeals  has 
asserted  the  second  rule  in  at  least  three  decisions  j25  where  the  point, 
however,  was  not  squarely  in  issue.  The  Appellate  Division,  meanwhile, 
has  evinced  a  pronounced  tendency  towards  the  other  view.26  It  is  probable, 
however,  that  the  Court  of  Appeals  will  follow  the  sounder  legal  principle, 
rather  than  the  arguments  of  expediency  advanced,  and  consequently  sus- 
tain the  view  heretofore  expressed. 

Defence  of  Property  by  Mechanical  Appliances. — The  common  law 
right  to  resort  to  violence  in  defense  of  property  is  limited  by  the  principle 
that  the  force  used  must  not  outrun  the  provocation.1  A  threatened  tres- 
pass on  land  may  be  resisted  with  commensurate  force,2  but  not  to  the  taking 
of  life.3  Accordingly  the  protection  of  land  by  deadly  appliances,  such  as 
spring-guns,  is  not  permissible.4  The  right  to  use  extreme  violence  in  de- 
fending the  dwelling  is  more  doubtful.  The  householder  may  kill  an  in- 
vader if  killing  is  apparently  necessary  to  avert  a  felony  of  violence.5 
Whether  killing  is  permissible  solely  to  prevent  a  felonious  taking  of  prop- 
erty, depends  on  the  theory  adopted  to  explain  the  owner's  right.  On  one 
theory,  he  is  entitled  to  kill  in  order  to  protect  property  as  such,9  and  he 
may  shoot  down  a  burglar  because  his  goods  would  otherwise  be  stolen. 
On  the  other,  he  may  kill  only  to  avert  a  crime  of  violence  which  may 
endanger  human  life.  In  defending  his  goods  against  a  burglar  by  a  less 
violent  mode,  as  he  may  lawfully  do,  he  incurs  great  personal  risk;  this 
peril  justifies  him  in  taking  the  burglar's  life  to  save  his  own.  Hence  the 
law  does  not  compel  him  to  undergo  this  peril,  but  allows  him  to  kill  in- 
stanter.7  This  doctrine  is  submitted  as  that  of  the  common  law,  and  seem- 
ingly explains  the  distinction  made  by  writers  between  felonies  attended  with 

^Kerndt  Bros.  v.  Porterfield  (1881)  56  la.  412;  Clinton  Co.  v.  Cox  (1873)  37  la. 
570. 

^See    cases    under    1 1    supra. 

*N.  Y.  Life  Ins.  etc.  Co.  v.  Covert  (N.  Y.  1819)  6  Abb.  Pr.  Rep.  (n.  s.)  154; 
Murdock  v.  Waterman    (1895)    145   N.   Y.   55;   Mark  v.  Anderson   (1900)    165   N.   Y.    529. 

^Fowler  v.  Wood  (N.  Y.  1894)  78  Hun  304;  Simonson  v.  Nans  (N.  Y.  1899)  36 
App.    Div.   473. 

bollock,   Torts   (5th   ed.)    165. 

"Weaver  v.  Bush    (1798)   8  T.  R.   78. 

'State  v.  Vance   (1864)    17  la.   138. 

'Bird  v.  Holbrook  (1828)  4  Bing.  628;  Hooker  v.  Miller  (1873)  37  la.  613;  7  &  8 
Geo.  IV.  c.  18.  In  Ilott  v.  Wilkes  (1820)  3  B.  &  Aid.  304,  redress  was  denied  on  the 
ground  that  the  plaintiff,  having  notice  of  the  condition  of  the  defendant's  premises, 
had   by   trespassing  assumed  the   risk   of   injury. 

BState  v.  Patterson  (1872)  45  Vt.  308;  Thompson  v.  State  (1901)  61  Neb.  210. 
Many  courts  adopt  in  substance  Foster's  definition  of  justifiable  self-defense,  that  one 
may  repel  force  by  force,  to  the  taking  of  life  if  need  he,  in  defense  of  person,  habita- 
tion or  property  against  one  who  manifestly  intends  or  endeavors,  by  violence  <ir  sur- 
prise, to  commit  a  known  felony  on  either;  Foster,  Crown  Law  273;  Pond  v.  People 
(i860)  8  Mich.  150;  and  this  definition  has  been  substantially  embodied  in  several 
State  codes.  People  v.  Flanagan  (1881)  60  Cal.  2;  McPherson  v.  State  (1857)  22 
Ga.  478. 

"Lilley  v.    State   (1885)   20  Tex.  App.    1. 

7See  People  v.   Payne   (1857)   8  Cal.  341. 


NOTES.  721 

violence  and  surprise,  and  those  not  so  attended;  the  former  involve  of 
necessity  a  danger  to  human  life  which  the  latter  do  not.  Therefore  an 
attempt  by  night  to  break  and  rob  an  unoccupied  building  in  the  curtilage 
justifies  the  owner  in  killing  the  felon;8  while  an  attempt  to  pick  a  pocket 
does  not.9  If,  however,  an  owner  may  assume  that  one  entering  as  a 
burglar  will  kill  if  resisted,  he  is  entitled  on  either  doctrine  to  shoot  down 
the  intruder.  Hence  the  right  to  kill  in  necessary  defense  of  property  from 
a  violent  felony  is  ordinarily  a  working  test  of  the  householder's  liability. 

The  adoption  of  a  spring-gun  to  safeguard  the  dwelling  by  night  should 
not  enlarge  the  owner's  right  of  defense.  The  owner  if  present  could  shoot 
down  only  such  an  intruder  as  he  had  reasonable  cause  to  consider  a 
desperate  criminal  ;10  if  his  spring-gun  causes  death,  he  must  show  in  de- 
fense at  least  that  the  person  killed  was  one  whom  he  might  lawfully  have 
killed  if  present.  It  may  well  be  argued,  however,  that  the  liability  for  in- 
jury or  death  from  deadly  appliances  is  absolute."  If,  as  maintained  above, 
the  right  to  kill  in  defense  of  property  exists  only  against  a  felony  involving 
danger  to  life,  deadly  appliances  are  unavailable  to  protect  an  empty  house," 
and,  a  fortiori,  a  bank  or  warehouse.  In  such  cases,  therefore,  the  owner 
would  seem  to  be  limited  to  non-deadly  appliances.  In  the  absence  of 
knowledge"  or  contributory  negligence14  by  the  invader,  an  action  of  tort 
would   lie   wherever  the  owner  is  criminally  liable.16 

In  a  recent  Alabama  case,  Scheuermann  v.  Scharfenberg  (Ala. 
1909)  5°  So.  335,  the  owner  of  a  storehouse  containing  valuable 
goods  placed  a  spring-gun  therein  to  protect  it  from  burglars.  The  plain- 
tiff, while  breaking  in  to  rob  the  premises,  discharged  the  gun  and  was 
badly  wounded.  In  trespass,  the  court  held  the  owner  not  liable,  declaring 
that,  as  burglary  of  a  storehouse  and  of  a  dwelling  had  been  made  by  statute 
felonies  of  the  same  degree,  a  storehouse  might  be  regarded  as  a  dwelling 
for  purposes  of  protection.  The  decision  follows  Gray  v.  Combs,™  which  is 
possibly  distinguishable  on  the  ground  that  the  deceased  was  a  slave  and 
therefore  property.  The  principal  case  cannot  be  reconciled  with  the 
theory  advanced  above  as  to  the  basis  of  the  right  to  kill  in  defense  of  the 
dwelling  from  a  felonious  invasion ;  for  by  that  theory,  the  presence  of  some 
human  being  to  be  endangered  is  essential  to  the  existence  of  that  right. 
However,  respectable  authority  exists  for  the  view  that  the  right  to  protect 
property  by  killing  was  earlier  and  more  fully  recognized  at  common  law 
than  the  right  to  kill  in  self-defense."  Upon  this  theory  a  thief  may  be 
killed  solely  to  prevent  a  felonious  taking,  a  view  adopted  by  some  jurisdic- 
tions ;18  and  accordingly  the  use  of  spring-guns  to  protect  property  in 
dwellings,  occupied  or  unoccupied,  or  in  storehouses,  is  permissible.  Al- 
though there  are   exceptional   cases   where  the  civil   and  criminal   liability 

"Parrish   v.   Comw.    (1885)    81    Va.    1. 

•i    Russell,   Crimes  875-6. 

10State  v.   Harris    (N.    C.    1853)    1    Jones'   L,aw    190. 

u-Cf.    State   v.   Barr    (189s)    "    Wash.   481. 

12State  v.  Barr  supra. 

13Ilott  v.   Wilkes  supra. 

14Magar  v.  Hammond  (1902)    171   N.  Y.  377. 

"See   Kline   v.   Kline    (1902)    158    Ind.   602. 

19(Ky.    1832)    23    Am.    Dec.    431. 

17Beale,    Retreat   from   a   Murderous   Assault,    16   Harv.   I,.   Rev.   567. 

^Lilley  v.  State  supra;  Crawford  v.  State   (1892)   90  Ga.  701. 
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would  not  be  co-extensive,19  it  is  conceived  that  the   civil   liability  would 

not    outrun    the    criminal    on    the  facts    of    the    principal    case;    the    view 
taken  by  the  court. 


The  Right  to  Disbar  an  Attorney  for  Misconduct  Toward  the 
Court. — Since  an  attorney's  right  to  practice  is  a  mere  license,1  the  right  to 
disbar  of  course  exists  as  a  necessary  incident  in  any  court  having  the 
power  to  license,2  although  by  the  weight  of  authority  this  right  of  abro- 
gation is  inherent  in  any  court  of  record.3 

The  nature  of  the  attorney's  misconduct  toward  the  court  which  will 
warrant  disbarment,  it  is  submitted,  can  always  be  classified  under  one  or 
more  of  the  following  tests,  (i)  The  subjective  test  in  respect  to  the 
attorney:  any  act  which  establishes  his  moral  delinquency  in  a  profes- 
sional capacity,  as  inciting  his  clients  to  bring  newspaper  pressure  to  bear 
on  the  judges;4  or  even  in  his  private  capacity,  if  the  act  be  of  a  sufficiently 
criminal  nature,  such  as  encouraging  a  felony.5  (2)  The  subjective  tests 
as  to  the  courts :  (a)  any  conduct  which  tends  to  destroy  their  impar- 
tiality in  rendering  a  decision  in  a  pending  cause,  if  intended  to  effect  such 
a  result,9  such  as  writing  a  letter  to  the  judge  accusing  him  of  having  with- 
held, because  of  corporate  influence,  a  decision  previously  written  in  favor 
of  the  attorney's  client,7  or  (b)  any  conduct  which  shows  lack  of  due 
respect  for  the  court,8  such  as  personally  accusing  a  judge  of  malfeasance 
in  a  judicial  capacity,9  the  intent  being  presumed  from  the  act.10  (3)  The 
objective  tests  in  respect  to  both  the  court  and  the  attorney:  any  conduct 
tending  to  impair  popular  confidence  in  the  courts,11  such  as  publicly 
charging  a  conspiracy  between  the  judge  and  the  opposing  counsel,  where 
again  actual  intent  is  immaterial.12  Although  these  tests  are  constantly 
intermingled  and  sometimes  confused  by  the  courts,  it  is  conceived  that 
they  are  distinct. 

In  the  recent  case  of  In  re  Thatcher  (Ohio  1909)  89  N.  E.  39,  an  attor- 
ney, in  a  libellous  pamphlet  criticized  the  past  decisions  and  impugned  the 
integrity  of  a  judge  who  was  a  candidate  for  re-election,  and  the  court 
considered  that  the  attorney's  conduct  evinced  moral  turpitude  and  lack  of 
due  respect  sufficient  to  justify  disbarment.  Although  the  result  reached 
cannot  be  attacked,  since  the  degree  of  conduct  warranting  disbarment 
rests  so  largely  in  the  discretion  of  the  court,13  the  case  raises  the  salient 

"Insanity,  for  example,  may  relieve  the  defendant  of  criminal  though  not  of  tort 
liability. 

iBradwell   v.    State    (1872)    16    Wall.    130. 
"In    re   Murray    (1890)    11    N.   Y.    Supp.   336. 
sIn  re   Simpson   (1900)   9  N.  D.  379. 
*Ex  parte  Cole   (la.   1879)    1   McCrary  405,   408. 
*Ex  parte  Wall   (1882)    107  U.  S.  26s. 
"Case  of   Austin    (Pa.    1835)    5   Rawle    191. 
7Smith's  Appeal    (1897)    179  Pa-   St.    14. 
•Bradley  v.   Fisher   (1871)    13   Wall.   335. 
•Johnson  v.   State   (1907)    152   Ala.   93. 
10People  v.  Green   (1887)   7  Col.  237,  241. 
u7m  re  Mains  (1899)    121   Mich.  603. 
^In  re  Snow   (1904)   27  Utah  266. 
13Scouten's  Appeal    (1898)    186   Pa.   St.   270. 
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point  of  how  far  the  constitutional  guaranty  of  freedom  of  speech  will 
operate  in  protecting  an  attorney  or  a  citizen  in  his  criticism  of  the  courts. 

If  there  has  been  a  final  determination  of  the  cause,  the  courts  ap- 
parently do  not  attempt  to  apply  the  foregoing  tests  (applicable  in  pending 
actions)  in  cases  where  the  criticism  has  been  addressed  to  third  persons, 
as  in  the  case  under  discussion.  They  clearly  accord  to  the  attorney,  in 
spite  of  his  official  oath,  all  of  the  constitutional  privileges  which  any  citizen 
possesses.14  Although  some  jurisdictions  grant  absolute  immunity,  at  least 
in  contempt  proceedings,15  others  reserve  the  right  to  disbar  if  the  manner 
of  criticism  evinces  moral  turpitude.16  The  reasons  assigned  all  fall  under 
the  broad  head  of  public  policy,  and  are  as  follows :  that  an  attorney,  by 
entering  his  profession,  does  not  forfeit  his  rights  as  a  citizen  ;17  that, 
moreover,  if  the  judiciary  be  elective,  there  is  a  positive  duty  devolving 
upon  the  profession  to  speak  out,  since  they  as  a  class  are  best  fitted  to 
know  the  candidate's  qualifications;18  that,  since  the  cause  is  no  longer 
pending,  such  criticism  cannot  influence  the  impartiality  of  the  decision  ;M 
that  the  opinion  when  once  given  becomes  public  property  open  to  the 
scrutiny  of  any  citizen;20  that  respect  to  the  courts  cannot  be  compelled;21 
and  that,  since  as  a  citizen  the  judge  has  adequate  civil  or  criminal  reme- 
dies, if  the  criticism  by  the  attorney  or  citizen  be  libellous,  to  allow  the 
court  the  arbitrary  exercise  of  the  power  to  disbar  for  criticism  of  court 
rulings,  would  tend  more  to  impair  the  confidence  of  a  public  accustomed 
to  the  right  to  criticise  the  acts  of  its  officers  to  the  fullest  extent,  that 
even  unjust  or  malicious  criticism  by  an  attorney  in  his  status  as  a  citizen." 
The  higher  courts  fully  recognize  the  essential  expediency  of  this  doctrine 
by  applying  it  to  protect  the  attorney22  or  citizen23  whom  a  lower  court  has 
attempted  to  discipline  for  contempt.  When,  however,  the  criticism  is  per- 
sonally addressed  to  the  judge,  the  reasons  of  public  policy,  outlined  above, 
no  longer  apply.  Therefore,  in  this  class  of  cases,  the  courts  resort  to  the 
original  tests,  irrespective  of  whether  or  not  the  cause  has  been  finally  de- 
termined.24 The  cases  on  contempt  also  recognize  this  distinction,25  and 
In  re  Breen™  narrows  the  doctrine  of  In  re  Hart  to  criticism  primarily  ad- 
dressed to  the  judge  with  the  intention  of  insulting  him,  although  also  open 
to  inspection  by  the  public  at  large. 

Inasmuch  as  in  In  re  Thatcher  the  attorney's  criticism  apparently  was 
of  the  judge's  attitude   in  causes  finally  determined,  and  upon   which  the 

uIn  re  Hart   (1908)    104  Minn.  88;  People  v.  Green   (1883)   7   Col.  244. 

"State  v.   Kaiser    (1890)    20    Ore.    50. 

"State  v.   McClaugherty   (1889)    33   W.  Va.  250. 

"Austin's  Case  supra. 

**Ex  parte   Steinman   (1880)    95   Pa.   St.  220. 

"State  v.  Anderson    (1875)   40  la.  207    (Contempt). 

20State   v.   Dunham    (1885)    6  la.  245    (Contempt). 

^Stuart  v.  People  (1842)  4  111.  395  (Contempt).  The  citation  of  the  foregoing 
cases  involving  only  a  question  of  contempt  may  be  justified  by  the  analogy  which  the 
court  in  In  re  Hart  supra  adopts  by  citing  the  same  indiscriminately  with  cases  on 
disbarment. 

•^State  v.  Circuit  Court  (1897)  97  Wis.  1;  contra,  In  re  Chadwick  (1896)  109  Mich. 
588. 

^State  v.   Kaiser  supra;  contra,   Burdett  v.   Comw.    (1904)    103  Va.  838. 

^Matter  of  Manheim  (N.  Y.  1906)  113  App.  Div.  136;  In  re  Griffin  (1888)  1  N.  Y. 
Supp.    7. 

^Ex  parte  McLeod  (1903)   120  Fed.  406;  Comw.  v.  Dandridge  (1824)  2  Va.  Cas.  408. 

26(Nev.    1908)    93    Pac.    997- 
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latter  voluntarily  based  his  claim  for  re-election,  and  was  not  primarily 
addressed  to  the  judge  in  person,  the  doctrine  of  that  case  would  hardly 
seem  in  accord  with  the  principles  of  public  policy  advanced  in  In  re  Hart}* 
The  decision  may  be  sustained,  however,  on  the  ground  of  moral  turpitude 
pointed  out  in  State  v.  McC  laugher  ty,™  or  possibly  on  the  New  York 
view27  that  the  attorney's  sole  remedy  is  to  institute  impeachment  proceedings. 


Rules  Limiting  Future  Estates,  in  England. — The  rule  against 
perpetuities  in  England  to-day  seeks  generally  to  prevent  remote 
vesting  of  future  interests.  Its  application  to  executory  devises,  springing 
and  shifting  uses,  powers,  rights  of  entry  for  condition  broken/  and  the 
perpetual  right,  by  covenant,  of  pre-emption2  to  the  fee,  in  the  vendor  of 
realty,  and  his  assigns,  has  been  recognized.  Its  application  to  contingent 
remainders,  however,  has  been  much  disputed.  Legal  contingent  re- 
mainders have  divided  the  authorities.  Against  the  application  of  the  rule 
it  is  argued  that  the  recognition  of  the  validity  of  contingent  remainders 
antedated  the  estates  which  called  the  rule  against  perpetuities  into  exist- 
ence and  against  which  it  was  aimed.3  Further,  it  is  argued  that  such 
remainders  were  subject  to  an  independent  rule  which  grew  out  of  the  old 
rule  against  double  possibilities ;  that  a  remainder  to  an  unborn  person 
could  not  be  followed  by  a  remainder  to  his  unborn  son.8  Against  this 
rule  and  in  favor  of  the  rule  against  perpetuities  it  is  urged  that  contingent 
remainders  and  executory  devises  gained  recognition  simultaneously,  that 
remoteness  as  a  vice  was  unknown  in  early  common  law,  that  no  trace 
of  any  accepted  independent  rule  existed  while  the  rule  against  perpetuities 
was  being  formulated  and  that  the  latter  embraced  common  law  interests.4 

In  IVhitby  v.  Mitchell}  decided  in  1889,  the  court  faced  the  situation 
squarely,  and  held  void  a  remainder  to  an  unborn  child  following  a  re- 
mainder to  his  unborn  parent,  limited,  however,  to  vest  within  lives  in 
being,  on  the  ground  that  it  offended  against  the  rule  against  double  pos- 
sibilities. A  recent  English  case,  In  re  Nash  (1009)  78  L.  J.  R.  78  Ch. 
Div.  657,  has  extended  the  doctrine  to  similar  equitable  limitations.  If 
the  holding  in  Whitby  v.  Mitchell  means  that  the  rule  against  double  possi- 
bilities must  be  applied  to  legal  contingent  remainders  to  prevent  remote- 
ness of  vesting  for  the  reason  that  the  rule  against  perpetuities  has  no 
application  to  such  interests,  the  case  lends  no  support  to  the  instant 
decision.  So-called  equitable  contingent  remainders  have  been  declared  sub- 
ject to  the  rule  against  perpetuities8  for  the  reason  that  they  need  not  vest 
immediately  upon  the  determination  of  the  preceding  estate  because  the 
seisin  in  the  trustees  supports  them,  and  the  freehold  is  not  in  abeyance.7 

^Matter  of  Manheim  supra. 

!/n  re  Macleay  (1875)  L.  R.  20  Eq.  186;  Dunn  v.  Flood  (1882)  L,.  R.  23  Ch.  Div. 
629;   In   re   Hollis'    Hospital    L.   R.    [1899]    2    Ch.    540. 

-London  &  S.  W.  Ry.  v.  Gomm  (1880)  L,.  R.  20  Ch.  Div.  562.  See  7  Columbia 
Law   Review  406. 

3\Villiams,   Real  Property    (6th  Ed.)   271;    15   L.   Q.   R.  71;   14  L.   Q.   R.    133- 

4i4  L.  Q.  R.  234;  6  L.  Q.  R.  410;  Gray,  Perp.    (2  ed.)   §§284-299  and  321b. 

BL.    R.   42    Ch.   D.   494-    ■ 

*In  re  Hargreaves  (1889)  L.  R.  43  Ch.  D.  401;  Abbiss  v.  Burney  (1881)  L.  R.  17 
Ch.   Div.   211. 

'Hopkins  v.  Hopkins    (1738)    1    Atk.   581. 
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Nor  do  the  historical  reasons  favoring  the  application  of  the  rule  against 
double  possibilities  to  legal  contingent  remainders — that  it  existed  and  ap- 
plied to  them  before  any  rule  against  perpetuities  existed — apply  since 
equitable  contingent  remainders  do  not  antedate  the  future  estates  that 
gave  rise  to  the  rule  against  perpetuities.  Moreover,  such  considerations 
have  prevented  the  application  of  the  rule  to  equitable  limitations  in  per- 
sonal property.8 

The  court  bases  its  decision  largely  upon  Monypenny  v.  Dering0  which 
lends  some  support  to  this  view.  However,  against  this  case  it  has  been 
urged  that  "the  rule  so  laid  down  rather  enunciates  the  general  policy  of 
the  law  prohibiting  any  contrivance  to  create  a  perpetuity  than  formulates 
the  exact  rule  applied  in  Whitby  v.  Mitchell."10  Moreover,  the  remainder 
there  held  void  was  in  fact  obnoxious  to  the  rule  against  perpetuities.  On 
the  other  hand,  it  may  be  argued  that  policy  underlies  the  decision  in 
Whitby  v.  Mitchell;  policy  which  abhors  any  tying  up  of  estates  which 
tend  to  a  perpetuity,  i.  e.,  a  descendible,  inalienable,  interest.  In  carry- 
ing out  this  policy  the  courts  employ  all  means  within  reach.  Since  equity 
has  followed  the  law  in  its  attempts  to  defeat  perpetuities11  the  decision  in 
In  re  Nash  is  possibly  supportable  on  this  ground.  This  view  has  recently 
been  strongly  urged  by  an  English  writer.12  To-day  legal  contingent  re- 
mainders in  England  are  subject  to  the  rule  against  perpetuities.13  Accord- 
ingly all  remainders  are  subject  to  two  rules:  one  that  they  must  neces- 
sarily vest  within  the  period  prescribed  by  the  rule  against  perpetuities ; 
the  other  that  a  remainder  to  an  unborn  son  is  void  if  it  follows  a  remainder 
to  his  unborn  parent. 

eIn   re   Bowles   L.    R.    [1902]    2    Ch.   650. 
8(1852)   2  De   G.   M.  &  G.   143. 
10Williams,    Real   Property    (20   ed.)    405,   note   h. 

uMonypenny    v.    Dering    supra;    Humbertson    v.    Humbertson    (17 17)    2    Vern.    737; 
Marlborough  v.  Godolphin   (1759)    1  Eden  404;  North  v.  Way   (1681)   1  Vern.  13. 
"Charles   Sweet,    25   L.   Q.    R.   383- 
**In  re  Frost   (1889)  h.  R.  43  Ch.  D.  246;  In  re  Ashforth  L.  R.   [1905]   1  Ch.  525. 
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Account — Jurisdiction  of  Equity — Fiduciary  Relationship. — The  com- 
plainant purchased  of  the  defendant  land  in  his  possession  which  he  was 
cultivating  with  share  croppers.  The  parties  agreed  that  the  defendant 
should  make  settlements  with  his  croppers,  superintend  the  gathering  of 
the  crop,  and  turn  over  the  proceeds.  Defendant  disregarded  his  obli- 
gations, and  refused  to  give  an  accounting  of  his  stewardship,  the  details  of 
which  rested  within  his  knowledge.  Held,  since  the  relationship  partakes 
of  a  fiduciary  nature,  the  defendant  must  account.  Phillips  v.  The  Birming- 
ham Industrial  Co.  (Ala.  1909)  50  So.  77. 

The  bill  for  account  will  lie,  where  there  are  mutual  accounts  between 
the  parties,  Phillips  v.  Phillips  (1852)  9  Hare  471;  Hay  v.  Marshall  (Tenn. 
1842)  3  Humph.  623,  where  the  accounts  are  complicated,  Governor  v. 
M'Ewen  (Tenn.  1844)  5  Humph.  241 ;  Wilson  &  Co.  et  al  v.  Riddle 
(1873)  48  Ga.  609,  or  where  there  is  a  fiduciary  relation  between  the 
parties.  Warren  v.  Holbrook  (1893)  95  Mich.  185;  Makepeace  v.  Rogers 
(1865)  11  Jur.  Pt.  1  [n.  s.]  215,  314.  A  court  of  law  by  means  of  referees 
has  relieved  equity  of  the  necessity  of  interference  under  the  first  two 
conditions.  Marvin  v.  Brooks  (1883)  94  N.  Y.  71.  The  mere  relation  of 
principal  and  agent  is  insufficient  ground  for  accounting,  Moxton  v.  Bright 
(1869)  L.  R  4  Ch.  292;  King  v.  Rossett  (1827)  2  Younge  &  J.  33,  but  if 
the  relationship  acquires  a  fiduciary  nature  equity  will  take  jurisdiction, 
Marvin  v.  Brooks  supra,  the  relation  becoming  such  when  the  principal, 
confiding  in  the  agent,  places  property  in  his  hands,  to  be  managed  in 
his  discretion,  and  the  details  of  which  rest  within  his  knowledge.  Marvin 
v.  Brooks  supra;  Thornton  v.  Thornton  (Va.  1878)  31  Gratt.  212;  Pratt 
v.  Tuttle  (1884)  136  Mass.  233.  The  principal,  on  the  other  hand,  is 
generally  under  no  duty  to  account  to  the  agent  since  there  is  no  trust  or 
confidence  reposed  in  him,  Padwick  v.  Stanley  (1852)  9  Hare  627;  Din- 
widdle v.  Bailey  (1801)  6  Ves.  136,  except  where  he  has  received  sums 
upon  which  the  agent  is  entitled  to  commissions.  Alpaugh  v.  Wood  (1888) 
45  N.  J.  Eq.  153;  Channon  v.  Stewart  (1882)  103  111.  541;  contra,  Smith  v. 
Leveaux  (1863)  2  De  Gex,  J.  &  S.  1.  Since  all  the  elements  of  a  fiduciary 
relationship  appear  in  the  principal  case,  an  account  is  properly  granted. 

Admiralty — Towage — Contract  Exemption  from  Negligence. — By  the 
contract  of  towage,  the  tow  was  to  assume  all  risks.  Due  to  the  tug's 
negligence,  the  tow  became  a  total  loss.  Held,  Coxe  J.  dissenting,  the  con- 
tract, released  the  tug  from  all  liability  for  her  negligence.  The  Oceanica 
(1909)    170  Fed.  893. 

A  common  carrier  cannot  exempt  itself  from  responsibility  for  its 
negligence.  9  Columbia  Law  Review  632.  Where  tugs  are  considered 
common  carriers,  Bussey  &  Co.  v.  Miss.  Valley  Trans.  Co.  (1872)  24  La. 
Ann.  165,  it  follows,  therefore,  that  they  cannot  thus  exempt  themselves. 
While  the  weight  of  modern  authority  does  not  so  regard  them,  but 
merely  imposes  the  duty  of  due  care,  The  Margaret  ( 1876)  94  U.  S.  494, 
the  American  decisions  are  unanimous  in  holding  that  tugs  cannot  exempt 
themselves  from  liability  for  their  negligence,  The  Syracuse  (1870)  12 
Wall.  167;  Ulrich  v.  The  Sunbeam  (1878)  Fed.  Cas.  No.  14329,  as  the  prin- 
cipal case  admits.  This  appears  sound,  for  the  same  reason  invalidating 
contract  exemptions  for  negligence  in  the  case  of  common  carriers,  namely, 
that  such  exemptions  amount  to  a  denial  and  repudiation  of  duties  which 
are  the  very  essence  of  their  employment,  Louisville  Ry.  Co.  v.  Faylor 
(1890)  126  Ind.  126,  would  seem  to  apply  to  tug  boats.  The  duty  to 
exercise  due  care  is  of  the  essence,  because  it  is  a  positive  duty  imposed  by 
law,  and  not  by  contract,  The  M.  J.  Cummings  (1883)  18  Fed.  178,  the 
breach  of  which   would  of  necessity  be  peculiarly  dangerous  to  the   lives 
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and  property  of  others,  since  the  tow,  being  without  motive  power,  is  at 
the  mercy  of  the  tug.  Cf.  Vanderslice  v.  The  Superior  (1850)  Fed.  Cas.  No. 
16843.  An  additional  reason  is  found  in  the  fundamental  principle  of  ad- 
miralty law,  by  which  a  ship  is  personified,  and  is  liable  for  her  torts  in 
an  action  in  rem.  United  States  v.  Malek  Adhel  (U.  S.  1844)  2  How.  210, 
234.  This  is  a  development  and  outgrowth  of  the  law  of  deodands,  Holmes, 
The  Common  Law,  24  et  seq.,  whereby  the  thing  doing  the  wrong  is 
absolutely  forfeit,  not  because  of  any  default  in  the  owner,  but  because  it 
did  the  act.  Doctor  &  Student  290.  In  view  of  the  settled  state  of  the  law, 
which  appears  sound  on  principle,  it  would  seem  that  the  decision  of  the 
principal  case  is  inexpedient. 

Bail — Rendition — Extradition. — The  day  before  a  trial  in  which  his 
whole  fortune  was  involved  and  in  which  he  was  plaintiff,  the  petitioner 
was  arrested  on  an  extradition  warrant  from  Canada  on  the  charge  of 
larceny.  Held,  in  view  of  such  hardship,  the  court  was  justified  in  en- 
largening  him  on  bail  until  the  completion  of  that  suit.  In  re  Mitchell 
(1909)   171  Fed.  289. 

By  the  common  law  all  offences  were  bailable,  King  v.  Marks  (1802) 
3  East  157,  though  not  of  right,  but  as  a  matter  of  judicial  discretion. 
Anon.  (1731)  2  Barnardston  K.  B.  Rep.  43;  Ex  parte  McAnally  (1875) 
53  Ala.  495.  In  the  United  States,  in  all  except  capital  offenses  where 
the  proof  is  evident  or  the  presumption  of  guilt  great,  bail  is  generally  a 
matter  of  constitutional  right.  State  of  Ohio  v.  Summons  (1850)  19  Oh. 
St.  139;  State  v.  Wiley  (1870)  64  N.  C.  821.  In  cases  of  rendition,  Ex 
parte  Erwin  (1879)  7  Tex.  App.  288,  and  extradition,  In  re  Carrier  (1893) 
57  Fed.  578,  however,  there  is  no  such  right,  but  since  the  power  to  bail 
is  incident  to  the  power  to  hear  and  determine,  People  v.  VanHorn  (N.  Y. 
1850)  8  Barb.  158,  it  would  seem  that  in  these  cases,  bail  may  be  granted 
in  the  discretion  of  the  court  unless  the  statute  under  which  the  court 
proceeds  denies  it.  This  result  has  been  reached  in  England  in  actions 
arising  under  the  Fugitive  Offenders  Act.  Queen  v.  Spilsbury  L.  R. 
[1898]  2  Q.  B.  615.  In  this  country,  in  rendition  proceedings  bail  is 
generally  refused,  although  it  does  not  appear  whether  in  the  exercise  of 
discretion  or  not.  In  re  Foye  (1899)  21  Wash.  250;  Ex  parte  Erwin  supra. 
In  extradition  cases,  the  power  to  grant  bail  after  committal  is  denied  by 
statute,  Wright  v.  Henkel  (1903)  190  U.  S.  40,  and  when  application  is 
made  before  committal,  it  has  been  refused  because  no  power  was  expressly 
given  by  the  act  of  1849.  In  re  Wright  (1903)  123  Fed.  463;  In  re  Carrier 
supra.  These  decisions,  it  is  submitted,  are  incorrect  in  denying  any  dis- 
cretionary power  in  the  court  to  admit  to  bail.  Queen  v.  Spilsbury  supra; 
see  Wright  v.  Henkel  supra.  Granting  its  existence,  however,  it  should  be 
exercised  with  great  caution  in  view  of  possible  international  complica- 
tions, Wright  v.  Henkel  supra,  and  since  in  ordinary  cases,  alleged  finan- 
cial ruin  by  reason  of  confinement  has  been  held  insufficient  cause  for  en- 
largement, Hall  v.  State  (1886)  64  Miss.  431,  the  principal  case  goes 
rather  far. 

Bankruptcy — Secured  Creditors — Marshalling  Assets. — A  secured  cred- 
itor, having  liquidated  the  collateral  after  the  debtor's  bankruptcy,  claimed 
the  right  to  marshall  the  assets,  in  the  first  instance,  upon  the  interest 
accruing  subsequent  to  the  fiat.  Held,  he  was  entitled  to  do  so.  In  re 
Kessler  &  Co.  (1909)   171  Fed.  751. 

The  law  in  England  is  well  settled  that  where  the  collateral  proves  in- 
sufficient, a  secured  creditor  may  not  marshall  the  assets  first  upon  interest 
arising  subsequent  to  the  bankruptcy.  Quartermaine's  Case  L.  R.  [1892] 
1  Ch.  639.  However  dubious  may  have  been  the  inception  of  this  rule, 
Ex  parte  Badger  (1798)  4  Ves.  Jr.  164,  and  in  the  face  of  the  inconsisten- 
cies it  has  led  to,  Ex  parte  P 'enfold  (1851)  4  De  Gex  &  Sm.  282,  it  has 
but  recently  been  judicially  declared  that,  were  the  matter  one  of  first  im- 
pression, the  same  rule  would  obtain,  on  the  theory  that  bankruptcy  stops 
all  things  at  the  date  thereof.  In  re  Savin  (1872)  L.  R.  7  Ch.  App.  760. 
Consequently,  interest  accruing  after  the  fiat  is  not  provable,  and  a  creditor, 


728  COLUMBIA    LAW   REVIEW. 

secured  or  unsecured,  could  never  prove  for  more  than  principal  and  inter- 
est at  the  date  of  the  commission.  In  re  Talbot  (1888)  L.  R.  39  Ch.  Div. 
567.  The  general  rule,  however,  is  that  a  secured  creditor,  having  a 
provable  and  an  unprovable  claim,  may  marshall  the  proceeds  of  the  security 
first  upon  the  latter.  Ex  parte  Arkley  (1791)  1  Cooke  B.  L.  (4th  ed.) 
123;  Ex  parte  Hunter  (1801)  6  Ves.  Jr.  94.  The  analogy  between  interest 
arising  subsequent  to  bankruptcy  and  unprovable  claims  seems  perfect, 
2  Mont.  &  A.,  Bankr.  Cases,  App.  A.,  and  the  principal  case  in  allowing  the 
creditor  to  apply  the  proceeds  of  his  security  to  such  interest,  does  not 
violate  the  theory  of  bankruptcy.  Where  a  secured  creditor  has  collateral 
sufficient  to  cover  principal  and  interest  to  the  date  of  the  liquidation,  he  is 
entitled  to  both ;  whether  or  not  the  debtor  has,  in  the  meantime,  gone  into 
bankruptcy.  Coder  v.  Arts  (1907)  152  Fed.  943.  The  principal  case,  in 
preserving  his  right  to  such  interest,  where  the  collateral  is  insufficient, 
seems  to  adopt  a  preferable  interpretation  of  §  57h.  Bankr.  Act  of  1898 
(U.  S.  Comp.  Stat.  (1901)  3443),  and  is  in  accord  with  cases  arising 
under  an  earlier,  but  in  this  respect  substantially  similar  statute.  In  re 
Haake  (1872)  Fed.  Cas.  No.  5883. 

Banks  and  Banking — Theft  of  Teller — Liability  of  Payee. — Purporting 
to  act  for  an  undisclosed  principal  who  had  an  account  in  the  plaintiff 
bank,  the  paying  teller  of  that  institution  on  repeated  occasions  paid  large 
sums  of  money  to  the  defendant  to  cover  speculative  losses.  In  fact,  the 
teller  stole  the  money  so  paid  from  the  bank,  and  no  undisclosed  prin- 
cipal existed.  Held,  the  plaintiff  could  not  recover  in  an  action  for  money 
had  and  received,  as  the  defendant  acted  in  good  faith.  First  Nat.  Bank 
etc.  v.  Gibcrt  &  Clay  (La.   1909)  49  So.  593. 

If  money  is  secured  on  a  negotiable  instrument  wrongfully  given  by 
an  agent,  the  payee  is  liable,  if  from  the  face  of  the  instrument  he  is  put 
on  inquiry  as  to  the  irregularity  of  the  transaction,  for  in  such  circum- 
stances he  is  regarded  as  acting  in  bad  faith.  Cohnfcld  v.  Tanenbaum 
(1903)  176  N.  Y.  126.  Obviously,  when  money  itself  is  wrongfully  trans- 
ferred this  rule  has  no  application,  but  even  where  no  notice  appears  on 
the  face  of  an  instrument,  the  payee  is  nevertheless  liable  if  bad  faith  can 
be  shown  from  the  collateral  facts.  Merchants'  Loan  &  Trust  Co.  v. 
Lamp  son  (1899)  90  111.  App.  18.  While  gross  negligence  is  not  sufficient 
in  itself,  Goodman  v.  Harvey  (1836)  4  Ad.  &  Ell.  870,  it  does  constitute 
bad  faith  where  it  amounts  to  a  refusal  to  make  inquiry  when  circumstances 
of  grave  suspicion  demand  it.  Lytle  v.  Lansing  (1892)  147  U.  S.  59.  Ac- 
cordingly, when  a  cashier  of  a  bank,  who  is  also  a  partner,  enters  credits 
in  a  pass  book  to  discharge  his  own  indebtedness  to  a  depositor,  the  latter 
is  put  upon  notice  and  is  liable  for  moneys  paid  on  checks  against  such 
credits,  Hier  v.  Miller  (1904)  68  Kan.  258,  since  he  is  presumed  to  know 
the  scope  of  the  cashier's  powers.  Williams  v.  Dorrier  (1890)  135  Pa.  St. 
445.  It  would  not  appear  open  to  argument  that  a  teller  has  no  authority 
to  pay  out  the  bank's  money  except  upon  presentation  of  a  check,  draft,  or 
sufficient  memorandum.  In  the  principal  case,  since  the  defendant  be- 
lieved that  the  undisclosed  principal  had  an  account  in  the  bank,  and  since 
he  knew  of  no  check  drawn  by  such  principal,  his  refusal  to  make  inquiry 
as  to  the  teller's  authority  would  constitute  bad  faith,  as  the  facts  would 
seem  to  show  circumstances  of  grave  suspicion  within  the  rule  of  Lytle 
v.  Lampson  supra.  The  only  authority  relied  upon  in  the  principal  case. 
Merchants'  Loan  &  Trust  Co.  v.  Lampson  supra,  seems  distinguishable 
on  its  facts,  since  in  that  case  it  did  not  appear  that  any  part  of  the 
transaction  took  place  within  the  bank. 

Carriers — Confiscatory  Rates — Sparsely  Settled  Country. — The  legis- 
lature passed  a  schedule  of  maximum  freight  rates,  which  allowed  no 
immediate  profit  to  a  railroad  which  ran  through  a  sparsely  settled  country. 
Held,  such  rates  were  not  necessarily  confiscatory.  Southern  Pacific  Co. 
v.  Bartine   (1909)    170  Fed.  725. 

While  at  one  time  it  was  considered  that  a  rate  was  reasonable  if  it 
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gave  some  compensation,  the  rule  is  now  firmly  established,  that  it  must 
give  a  fair  and  adequate  return,  Stanislaus  County  v.  San  Joaquin  C.  & 
I.  Co.  (1903)  192  U.  S.  201,  213;  9  Columbia  Law  Review  273,  on  the 
reasonable  value  of  the  property  at  the  time  it  is  being  used  for  the 
public.  It  cannot,  however,  be  more  than  the  services  are  reasonably  worth. 
Smyth  v.  Ames  (1897)  169  U.  S.  466,  521.  Therefore,  when  a  company 
has  constructed  a  plant  which  is  unnecessarily  large,  Brunswick  etc.  Water 
Dist.  v.  Maine  Water  Co.  (1904)  99  Me.  371,  or  a  portion  of  which  is 
not  in  use,  Capital  City  Gas  Light  Co.  v.  City  of  Des  Moines  (1896)  72 
Fed.  829,  843,  only  the  part  necessary  can  be  included  in  the  reasonable 
value  of  the  property.  Likewise,  where  a  plant  has  been  built  to  supply  a 
greater  number  of  customers  than  it  has  been  able  to  obtain,  San  Diego 
Land  &  Town  Co.  v.  Jasper  (1903)  189  U.  S.  439,  or  a  large  future 
population,  Boise  City  Irr.  &  Land  Co.  v.  Clark  (1904)  131  Fed.  415, 
those  using,  cannot  be  compelled  to  pay  an  exorbitant  price,  even  though 
the  company  operate  at  a  loss.  Thus  the  principal  case  would  appear 
sound,  since  the  railroad  was  intended  for  a  much  more  thickly  settled 
district. 

Carriers — Duty  to  Deliver  Cars  Beyond  Terminus  of  the  Line. — The 
defendant  carrier  refused  to  deliver  one  of  its  loaded  freight  cars  to  a 
connecting  carrier  for  further  transportation.  Held,  the  statute  so  requir- 
ing was  unconstitutional  as  taking  property  without  compensation.  Gulf 
Ry.  Co.  v.  State  (Tex.  1909)   120  S.  W.  1028. 

At  common  law  a  carrier  is  not  bound  to  furnish  cars  for  the  trans- 
portation of  goods  beyond  its  own  line.  Pittsburgh  R.  W.  v.  Morton  (1878) 
61  Ind.  539.  Whether  or  not  a  connecting  carrier  is  under  a  common  law 
duty  to  receive  loaded  freight  cars  is  in  dispute.  Little  Rock  R.  Co.  v. 
St.  L.  Ry.  Co.  (1894)  59  Fed.  400;  Mich.  Central  R.  R.  Co.  v.  Smithson 
(1881)  45  Mich.  212.  In  any  event,  however,  statutes  may  be  passed  impos- 
ing these  correlative  duties,  provided  they  allow  for  due  compensation. 
L.  &  N.  R.  R.  Co.  v.  Central  Stock  Yards  (1908)  212  U.  S.  133;  cf. 
Jacobson  v.  Wisconsin  R.  R.  Co.  (1898)  71  Minn.  519.  On  the  one  hand,  it 
would  be  confiscatory  to  require  the  connecting  carrier  to  pay  car  rental 
where  it  has  empty  cars  for  the  service.  Oregon  Ry.  Co.  v.  N.  P.  R.  R.  Co. 
(1892)  51  Fed.  465.  On  the  other,  it  has  been  intimated  that  the  paramount 
needs  of  the  initial  carrier  must  be  respected.  L.  &  N.  R.  R.  Co.  v.  Central 
Stock  Yards  supra.  Indeed,  it  would  seem  that  the  difficulty  of  finding  a 
measure  of  compensation,  has  induced  some  courts  to  deny  the  common  law 
duty  to  receive  loaded  cars.  Oregon  Ry.  Co.  v.  N.  P.  R.  R.  Co.  supra. 
Where,  as  in  the  principal  case,  the  initial  carrier  requires  all  its  cars 
for  service  on  its  own  line,  car  rental  would  be  inadequate  as  to  it,  but  a 
greater  charge  would  be  confiscatory  as  to  the  connecting  carrier.  It  is 
submitted  that  if  provision  can  be  made  for  the  return  of  cars,  their  tem- 
porary interchange  would  be  a  mutually  satisfactory  arrangement,  pro- 
vided considerations  of  expediency  and  public  interest  warrant  an  exception 
to  the  general  rule  that  in  eminent  domain  proceedings  payment  must  be 
made  in  money.  2  Lewis,  Eminent  Domain  (2nd  ed.)  §  460.  The  para- 
mount needs  of  the  initial  carrier  would  be  protected,  and  no  hardship 
to  the  connecting  carrier  would  result,  as  it  is  its  common  law  duty  to 
supply  cars  for  offered  freight.  In  the  principal  case  the  statute  makes  no 
provision  for  compensation,  and  as  judicial  legislation  cannot  cure  this 
defect,  L.  &  N.  R.  R.  Co.  v.  Central  Stock  Yards  supra;  but  see  Burlington 
Ry.  Co.  v.  Dey  (1891)  82  la.  312,  the  decision  is  correct.  See  9  Columbia 
Law  Review  445. 

Constitutional  Law — Federal  Law  in  State  Courts — Power  oe  Con- 
gress to  Compel. — An  action  on  the  Employers'  Liability  Act  was  brought 
in  a  Connecticut  court.  Held,  the  court  had  no  jurisdiction,  since  Congress 
neither  intended  State  courts  to  entertain  jurisdiction  of  the  action,  nor 
could  it  compel  them  to  assume  it.  Hoxie  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co. 
(Conn.  1909)   73  Atl.  754.     See  Notes,  p.  711. 
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Constitutional  Law — Police  Power — Non-Intoxicating  Liquors. — A 
statute  prohibited  the  sale  of  all  beverages  containing  maltose,  a  non- 
intoxicating  constituent  of  malt  liquors.  Held,  the  enactment  was  a  valid 
exercise  of  the  police  power,  since  it  rendered  evasions  of  a  statute  against 
selling  malt  liquor  less  likely.    Elder  v.  State  (Ala.  1909)  50  So.  371. 

While  the  prevention  of  fraud  on  the  public  through  the  sale  of  inferior 
and  imitation  goods  is  a  well  recognized  field  for  the  exercise  of  the  police 
power,  People  v.  Wagner  (1891)  86  Mich.  594;  State  v.  Marshall  (1888) 
64  N.  H.  549,  a  different  situation  is  encountered  when  one  statute  is  en- 
acted merely  to  prevent  the  evasion  of  another.  Here  prevention  of  fraud 
on  the  state  is  the  object,  and  though  every  possible  presumption  is  to 
be  made  in  favor  of  the  legislative  determination  of  the  statute's  propriety, 
Powell  v.  Pa.  (1888)  127  U.  S.  678,  it  is  invalid  when  it  bears  no  real  and 
substantial  relation  toward  the  object  for  which  the  prevention  is  framed. 
Mugler  v.  Kansas  (1887)  123  U.  S.  623.  In  applying  this  test,  a  law  pro- 
hibiting the  possession  of  game  during  a  closed  season  with  the  intention 
to  sell,  has  been  held  valid  as  rendering  the  enforcement  of  measures  for 
the  conservation  of  wild  fowl  less  difficult.  Magner  v.  People  (1881)  97 
111.  321.  Also,  a  declaration  that  all  liquors  containing  over  two  per  cent, 
alcohol  shall  be  considered  intoxicating,  is  supported  as  properly  ancillary 
to  a  law  against  the  sale  of  actual  intoxicants.  State  v.  Guinness  (1889) 
16  R.  I.  401.  On  the  other  hand,  enactments  forbidding  mere  possession 
of  intoxicating  beverages,  regardless  of  whether  or  not  they  are  held  with 
intent  to  sell,  are  said  to  have  no  reasonable  relation  to  the  prevention  of 
traffic  in  them.  State  v.  Williams  (1908)  146  N.  C.  618.  The  principal  case 
arises  in  a  jurisdiction  strongly  favoring  ancillary  regulations,  Feibelman 
v.  State  (1901)  130  Ala.  122,  and  affords  a  striking  example  of  the  extent 
to  which  they  may  validly  go. 

Corporations — Notice — When  Imputable  to  the  Corporation. — A  refrig- 
erator company,  when  sued  for  the  infringement  of  a  patent,  set  up  an 
equitable  estoppel  against  the  plaintiff  corporation.  The  facts  constituting 
the  estoppel  were  brought  home  to  some  of  the  corporators.  Held,  the 
defense  was  invalid,  as  all  the  corporators  must  have  notice  to  bind  the  cor- 
poration. Seeger  Refrigerator  Co.  v.  Amer.  Car  and  Foundry  Co.  (1909) 
171    Fed.  416. 

As  a  corporation  can  act  only  through  agents,  rules  of  agency  generally 
are  applicable  when  notice  is  charged  against  it.  Notice  acquired  by  an 
ordinary  agent  within  the  precise  scope  of  his  authority  binds  the  com- 
pany, Conant  Ellis  &  Co.  v.  Seneca  County  Bank  (1853)  1  Oh.  St.  298, 
and  knowledge  obtained  by  a  single  director  officially  engaged,  Bank  of 
U.  S.  v.  Davis  et  al.  (N.  Y.  1842)  2  Hill  451,  has  the  same  effect.  Ordi- 
narily notice,  not  acquired  officially,  but  privately  by  a  president,  U.  S.  Ins. 
Co.  v.  Shriver  et  al.  (1851)  3  Md.  Ch.  381,  or  an  officer,  Nat.  Bank  v. 
Norton  (N.  Y.  1841)  1  Hill  572;  Texas  Banking  etc.  Co.  v.  Hutchins 
(1880)  53  Tex.  61.  is  not  imputable  to  the  corporation;  but  it  may  be  when 
given  to  an  officer  for  the  express  purpose  of  being  communicated.  Boyd 
et  al.  v.  Chesapeake  &  Ohio  Canal  Co.  (i860)  17  Md.  195.  Individual 
members  of  a  corporation,  unlike  members  of  a  general  partnership,  are  not 
agents  of  the  company  unless  expressly  made  so.  Dana  v.  Bank  of  U.  S. 
(Pa.  1843)  5  Watts.  &  S.  223  at  245.  Obviously  then,  notice  to  one  or 
more  unauthorized  corporators,  Mercantile  Natl.  Bank  v.  Parsons  (1893) 
54  Minn.  56,  or  stockholders,  is  their  knowledge  alone.  Housatonic  Bank 
etc.  v.  Martin  ct  al.  Adm.  (Mass.  1840)  1  Mete.  294.  Where  knowledge, 
actual  or  constructive,  is  brought  home  to  every  member  of  the  corpora- 
tion, however,  it  is  notice  to  the  corporation,  Simmons  Creek  Coal  Co.  v. 
Doran  (1892)  142  U.  S.  417.  435,  as  to  hold  otherwise  would  be  too  harsh 
an  application  of  the  entity  theory. 

Courts — Attorneys — Right  to  Disbar. — The  respondent  had  issued  a 
pamphlet  in  which  he  severely  criticised  the  past  decisions,  and  impugned 
the  integrity  of  a  judge  who  was  a  candidate  for  re-election.  The  judge, 
however,  had  himself  voluntarily  first  put  his  character  and  conduct  in  issue 
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by  publications  asserting  his  freedom  from  corporate  influence.  Held,  the 
attorney's  conduct  showed  moral  turpitude  and  lack  of  due  respect  sufficient 
to  justify  disbarment.  In  re  Thatcher  (Ohio  1909)  89  N.  E.  39.  See 
notes,  p.  722. 

Criminal  Law — Accomplice — Rights  as  State's  Evidence. — An  accomplice 
having  turned  state's  evidence  under  an  agreement  with  the  prosecuting 
officer  that  he  would  be  immune,  was  later  tried.  Held,  the  prosecuting 
officer  should  enter  a  nolle  prosequi,  or  on  his  failure  to  do  so,  the  court 
would  continue  the  cause  until  the  prisoner  could  apply  for  a  pardon. 
Lowe  v.  State  (Md.  1909)  73  Atl.  637. 

An  accomplice  is  a  competent  witness,  United  States  v.  Lancaster  (U.  S. 
1841)  2  McLean  431,  and  may  be  used,  at  the  discretion  of  the  prosecuting 
officer,  Runnels  v.  State  (1873)  28  Ark.  121,  or  in  some  jurisdictions,  of 
the  court,  People  v.  Whipple  (N.  Y.  1827)  9  Cow.  707,  wherever  the  neces- 
sities of  the  case  demand  it.  United  States  v.  Lee  (U.  S.  1846)  4  McLean 
431.  So  testifying,  there  is  an  express  or  an  implied  agreement  that  he 
will  not  be  prosecuted,  United  States  v.  Ford  (1878)  99  U.  S.  594,  whether 
the  accused  be  convicted  or  acquitted.  United  States  v.  Lee  supra.  To  make 
this  agreement  effectual,  however,  he  must  testify  truthfully,  and  fully  to 
all  he  knows,  Rex  v.  Rudd  (1775)  Cowper  331,  even  as  to  his  own  guilt. 
Lockett  v.  State  (1879)  63  Ala.  5.  A  refusal  to  testify,  invalidates  the 
agreement,  and  if  the  confession  is  obtained  upon  a  promise  of  immunity, 
it  may  be  used  against  him,  United  States  v.  Hinz  (1888)  35  Fed.  272,  but 
not,  if  made  with  a  view  to  securing  such  promise.  Commonwealth  v. 
Knapp  (Mass.  1830)  10  Pick.  477.  Such  an  agreement,  however,  gives  rise 
to  no  legal  right  which  may  be  pleaded  in  bar,  United  States  v.  Ford  supra, 
except  where  effected  by  statute,  Bowden  v.  State  (1876)  1  Tex.  App.  137, 
and  only  establishes  an  equitable  right  to  the  mercy  of  the  court.  This  is 
generally  given,  either  by  allowing  a  plea  of  a  lesser  crime,  State  v.  Graham 
(1879)  41  N.  J.  L.  15,  acquittal,  Regina  v.  Owen  (1839)  9  Car.  &  P.  83, 
nolle  prosequi,  by  the  prosecuting  officer,  Lindsay  v.  State  (1875)  63  N.  Y. 
143,  or  conviction  and  continuance  of  the  cause  until  a  pardon  may  be 
applied  for.  United  States  v.  Lee  supra;  see  United  States  v.  Blaisdell 
(1869)  3  Ben.  133;  Runnels  v.  State  (1873)  28  Ark.  121.  The  relief  allowed 
in  the  principal  case  is  therefore  correct. 

Criminal  Law — Larceny — Lucri  Causa. — The  defendant  was  indicted  for 
larceny.  Held,  felonious  intent  was  not  necessarily  an  intent  to  gain  an 
advantage  for  the  taker.  Canton  Nat.  Bank  v.  Am.  Bonding  &  Trust  Co. 
(Md.  1909)    73  Atl.  684. 

Blackstone  says  that  to  constitute  larceny,  "the  taking  must  be  felonious, 
or  as  the  civil  law  expresses  it,  lucri  causa."  4  Bl.  Com.  (13th  ed.)  232. 
To  the  same  effect  are  the  definitions  given  by  East.  2  East  P.  C.  Ch.  16, 
§  2.  But  it  is  to  be  noted  that  neither  Coke,  3  Inst.  107,  nor  Bracton, 
2  Br.  (Twiss  ed.)  508,  include  the  idea  of  lucri  causa.  The  earliest  decisions 
seem  to  hold  that  an  intent  to  convert  the  goods  to  the  defendant's  own  use 
is  essential.  Reg.  v.  Phillips  (1801)  2  East  P.  C.  662;  State  v.  Self  (N.  C. 
1792)  1  Bay  242.  It  has  been  suggested,  however,  that  this  idea  may  have 
been  introduced  to  mark  the  distinction  between  larceny  and  a  mere  taking 
for  temporary  use,  People  v.  Woodward  (N.  Y.  1883)  31  Hun  57  (dis- 
senting opinion),  or  that  since  intent  is  always  necessary,  it  is  naturally 
stated  in  the  form  of  self  regarding  intent.  Holmes,  Common  Law  73. 
Even  as  early  as  1815  it  was  held  by  a  divided  court  that  the  doctrine  of 
lucri  causa  was  not  a  part  of  the  common  law,  Rex  v.  Cabbage  (1815) 
Russ.  &  Ry.  292,  and  the  more  recent  decisions  both  in  England,  Reg.  v. 
Jones  (1846)  1  Den.  C.  C.  188;  Reg.  v.  White  (1840)  9  C.  &  P.  344;  Reg. 
v.  Privett  (1846)  2  C.  &  K.  114,  and  America,  Williams  v.  State  (1875) 
52  Ala.  411;  People  v.  Pedro  Jaurez  (1865)  28  Cal.  380,  hold  that  an  intent 
wholly  to  deprive  the  owner  of  his  property  is  sufficient.  Still  there  are 
decisions  to  the  effect  that  an  intent  to  obtain  personal  gain  is  essential. 
State  v.  Gray  (1866)   37  Mo.  463.     It  need  not,  however,  be  a  pecuniary 
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benefit.  State  v.  Palmer  (Del.  1902)  4  Pennew.  126.  The  decision  of  the 
principal  case  is  in  accord  with  the  majority  of  the  later  cases. 

Elections— Use  of  Voting  Machines — Constitutionality. — The  plaintiff 
brought  action  to  enjoin  the  use  of  voting  machines  at  popular  elections. 
Held,  a  statute  authorizing  their  use  is  repugnant  to  the  constitutional 
provision  ordaining  that  "all  elections  shall  be  by  ballot."  State  ex  rel. 
Karlinger  v.  Board  of  Supervisors  etc.   (Ohio  1909)   89  N.  E.  33. 

The  right  to  vote  is  not  an  inherent  or  natural  right,  but  is  granted  by 
the  sovereign  power  of  the  state  through  its  constitution.  Blair  v.  Ridgely 
(1867)  41  Mo.  63.  It  follows  then  that  the  legislature  has  no  power  to 
enlarge  or  abridge  the  right  so  established,  Dells  v.  Kennedy  (1880)  49 
Wis.   555;  Page  v.  Allen   (1868)    58   Pa.   St.  338,  and  laws  providing  for 

(cumulative  voting,  Maynard  v.  Board  of  Canvassers  (1890)  84  Mich.  228, 
or  making  registration  a  condition  to  the  right  to  vote  are,  therefore,  gener- 
ally unconstitutional.  Attorney  General  v.  Common  Council  (1889)  78 
Mich.  545.  The  manner  in  which  this  right  of  franchise  shall  be  exercised 
is,  however,  the  subject  of  state  legislation.  Ransom  v.  Black  (1892)  54 
N.  J.  L.  446;  5  Columbia  Law  Review  55.  Consequently,  when  the  state 
constitution  has  provided  that  elections  shall  be  by  ballot,  since  the  principal 
object  of  such  a  provision  is  to  avoid  the  publicity  of  the  viva  voce  method, 
and  to  insure  to  the  elector  the  advantage  of  absolute  and  inviolate  se- 
crecy, Williams  v.  Stein  (1871)  38  Ind.  89,  the  legislature  may  provide  for 
the  use  of  voting  machines  if  by  their  use  the  secrecy  of  the  vote  is  stil! 
maintained.  In  re  McTammany  Voting  Machine  (1897)  19  R.  I.  729; 
Lynch  v.  Malley  (1905)  215  111.  574;  City  of  Detroit  v.  Board  of  Inspectors 
(1905)  139  Mich.  548.  In  Massachusetts,  this  doctrine  has  been  sustained 
even  though  the  constitution  provided  for  a  written  ballot.  Opinion  of  the 
lustices  to  the  House  of  Representatives  (1901)  178  Mass.  605.  The 
decision  of  the  principal  case  is  incorrect. 

Equity — Constructive  Trusts — Identification  of  Res. — A  stockbroker 
bought  stock  with  money  furnished  him  by  his  client.  This  was  subse- 
quently converted  by  the  broker.  On  bankruptcy,  stock  of  a  like  kind, 
though  less  in  amount  and  not  bought  with  the  proceeds  of  the  conversion, 
was  found  in  the  broker's  possession.  Held,  the  client  was  entitled  to  have 
such  stock  delivered  to  him  as  against  the  creditors  of  the  bankrupt.  In  re 
Brown  &  Co.  (1909)   171  Fed.  254.     See  Notes,  p.  716. 

Evidence — Physician's  Opinion  Based  on  Patient's  Statements — Ad- 
missibility.— A  physician,  consulted  for  the  purpose  of  giving  expert  testi- 
mony and  not  for  treatment,  offered  an  opinion  as  to  the  plaintiff's  con- 
dition, based  in  part  on  plaintiff's  statements.  Held,  the  opinion  was  inad- 
■  missible.  Chesapeake  &  O.  Ry.  Co.  v.  Wiley  (Ky.  1909)  121  S.  W.  402. 
Statements  made  by  a  patient  to  his  physician  in  the  course  of  treat- 
ment are  admissible  as  original  evidence  under  an  exception  to  the  hearsay 
rule,  when  made  as  to  present  symptoms,  ///.  Cen.  Ry.  Co.  v.  Sutton  (1867) 
42  111.  438,  on  the  principle  of  desirability,  as  being  less  open  to  induce- 
ment of  misrepresentation  than  the  direct  testimony  of  the  party  in  interest. 
Wigmore,  Evidence  §  1714.  Where  made  post  litem  motam,  therefore,  their 
admission  as  original  evidence  is  questionable,  Norris  v.  Haverhill  (1888) 
65  N.  H.  89;  contra,  G.  R.  &  I.  R.  Co.  v.  Huntley  (1878)  38  Mich.  537,  and 
when  made  to  secure  expert  testimony,  they  are  self  serving,  the  reason 
for  the  exception  disappears,  and  they  are  properly  excluded.  C.  &  E.  I. 
R.  Co.  v.  Donworth  (1003)  203  111.  192.  Under  the  latter  circumstances,  a 
physician's  opinion  based  partly  on  such  statements,  is  held  inadmissible 
by  a  majority  of  courts,  because  of  the  inducement  toward  misrepresenta- 
tion, D.  L.  &  W.  R.  Co.  v.  Roalefs  (1895)  70  Fed.  21;  but  see  C.  C.  C.  & 
I.  Ry.  Co.  v.  Newell  (1885)  104  Ind.  264,  but  when  introduced  by  both 
parties,  the  case  has  been  distinguished,  somewhat  unsatisfactorily,  and  the 
opinion  admitted.  Quaife  v.  C.  &  N.  W.  Ry.  Co.  (1880)  48  Wis.  513. 
When  it  is  clear  that  the  opinion  is  substantiated  by  objective  examination, 
however,  the  subjective  statements  are  negligible.     Union  Pac.  Ry.  v.  Novak 
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(1894)  61  Fed.  573.  When  the  opinion  is  admissible,  the  patient's  state- 
ments founding  such  opinion  are  likewise  admissible  independently  of  the 
hearsay  rule,  Wigmore,  Evidence  §§  655,  688,  1720,  and  although  excluded  by 
it  as  original  evidence.  Eckles  &  Brown  v.  Bates  (1855)  26  Ala.  655  (past 
symptoms).  While  therefore,  the  principal  case  correctly  holds  the  opinion 
admissible,  D.  L.  &  W.  R.  Co.  v.  Roalefs  supra,  it  errs  in  basing  its  decision 
on  the  inadmissibility  of  the  founding  statements. 

Injunctions — When  Action  Accrues  on  Injunction  Bond. — A  suit  in 
which  an  injunction  had  issued  was  still  pending.  The  plaintiff  brought 
action  on  the  injunction  bond.  Held,  the  action  could  be  maintained.  Gray 
v.  South  &  North  Ala.  R.  Co.   (Ala.  1909)   50  So.  352. 

The  purpose  of  an  injunction  bond  is  to  protect  the  defendant  from 
any  wrongful  interference  with  his  rights,  and  to  reimburse  him  for  all 
damages  incurred  by  reason  of  an  injunction  improperly  issued,  High, 
Injunctions  (2nd  ed.)  §  1619,  and  if  on  a  final  hearing  it  appears  that 
there  was  no  ground  for  the  injunction,  a  right  of  action  on  the  bond  at 
once  accrues  to  the  obligee.  Tallahassee  R.  R.  Co.  v.  Hayward  (1852)  4 
Fla.  411.  Moreover,  if  the  plaintiff  voluntarily  abandons  the  suit,  Gyger 
v.  Courtney  (1900)  59  Neb.  555;  Dowling  v.  Polack  (1861)  18  Cal.  626, 
or  if  it  is  discontinued  on  the  death  of  the  plaintiff,  and  no  effort  is  made 
to  revive  it  in  the  name  of  his  legal  representative,  Humfeldt  v.  Moles 
(1902)  63  Neb.  448,  this  is,  in  effect,  a  final  determination  that  there  was 
no  ground  for  the  injunction,  and  therefore  action  may  be  maintained  on 
the  bond.  This  result,  however,  does  not  follow  when  there  is  a  discon- 
tinuance by  agreement  of  the  parties.  Palmer  v.  Foley  (1877)  71  N.  Y.  106. 
All  these  cases  proceed  on  the  theory  that  the  right  of  action  on  the  bond 
accrues  only  after  a  final  determination  that  the  injunction  was  issued  with- 
out cause,  and  such  would  seem  to  be  the  logic  of  the  rule,  for  even  though 
the  injunction  has  been  dissolved  by  one  court,  it  cannot  be  said  with  cer- 
tainty that  the  condition  of  the  bond  has  been  broken,  and  that  the  obligor 
is  liable,  so  long  as  there  is  a  possibility  that  the  injunction  was  properly 
granted.  Gray  v.  Veirs  (1870)  33  Md.  159;  Bemis  v.  Gannett  (1879)  8 
Neb.  236;  Dunkin  v.  Lawrence  (N.  Y.  1847)  1  Barb.  447.  In  the  prin- 
cipal case  the  court  attempts  to  justify  its  conclusion  only  in  that  it  follows 
the  doctrine  to  which  that  court  is  committed.  Jesse  French  etc.  Co.  v. 
Porter  (1901)  134  Ala.  302.  On  principle  the  decision  seems  open  to 
criticism. 

Interstate  Commerce — Interstate  Commerce  Commission — Extent  oe 
Powers  Under  the  Hepburn  Act. — The  Interstate  Commerce  Commission 
declared  certain  rates  charged  by  the  complainants  to  be  unreasonable,  and 
imposed  lower  rates.  The  sole  ground  for  the  action  of  the  commission 
was  the  desire  to  formulate  new  basing  lines  throughout  the  country  and 
to  establish  new  rate  zones.  The  effect  of  the  order  was  to  materially  alter 
the  course  of  freight  toward  different  centers.  Held,  Baker  J.  dissenting, 
the  power  assumed  by  the  Commission  was  not  conferred  by  the  Interstate 
Commerce  Acts,  and  the  order  was  hence  invalid.  Chicago,  R.  I.  &  Pac. 
Ry.  Co.  v.  Interstate  Commerce  Commission   (1909)    171  Fed.  680. 

The  Hepburn  Act,  Act  of  June  29th,  1906,  C.  3591,  §  4  (U.  S.  Comp. 
Stat.  1907,  p.  900)  authorizes  the  Commission  to  determine  reasonable 
rates  "whenever  it  shall  be  of  the  opinion  *  *  *  that  any  of  the  rates 
or  charges  *  *  *  are  unreasonable."  The  dissenting  opinion,  in  the 
principal  case,  holds  that  this  section  gives  the  commission  the  power  to 
declare  any  rate  whatsoever  unreasonable,  and  precludes  inquiry  by  the 
courts  as  to  the  reasons  underlying  the  commission's  decisions,  leaving  to 
the  court  the  mere  constitutional  question  of  whether  the  rates  imposed 
by  the  commission  are  confiscatory.  San  Diego  Land  Co.  v.  National  City 
(1898)  174  U.  S.  739.  This  interpretation  has  been  placed  on  similar  acts 
by  several  state  courts.  Stecnerson  v.  Gt.  Northern  Ry.  (1897)  69  Minn. 
353.  The  holding  of  the  majority  in  the  principal  case,  on  the. other  hand, 
practically  limits  the  jurisdiction  of  the  commission  to  cases  wherein  the 
rates  are  in  violation  of  the  common  law  in  being  legally  unreasonable  or 
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unduly  discriminatory.  Reagan  v.  Farmer's  Loan  &  Trust  Co.  (1893) 
154  U.  S.  362.  Since  the  United  States  Supreme  Court  has  applied  this 
interpretation  to  the  original  Act  of  1887,  Interstate  Commerce  Com.  v.  Ala. 
Midland  Ry.  (1897)  168  U.  S.  144;  Texas  Pac.  Ry.  v.  Interstate  Commerce 
Com.  (1890)  162  U.  S.  197,  and  since  the  Hepburn  Act  does  not  vary  essen- 
tially in  this  respect,  it  is  likely  that  the  interpretation  of  the  principal  case 
will  be  upheld  in  declaring  that  the  Commission  cannot  impose  a  new  rate 
unless  the  old  rate  is  first  found  unreasonable  upon  common  law  principles. 

Interstate  Commerce — Sherman  Anti-Trust  Act — Statute  of  Limita- 
tions.— In  1909  the  defendants  were  indicted  for  a  conspiracy  in  restraint 
of  trade.  Prior  to  January  1904,  they  had  entirely  consummated  the 
closing  of  a  rival  plant.  In  1907  resolutions  were  passed  by  the  defendant 
company  to  indemnify  its  president  and  secretary  for  any  liability  in  the 
matter ;  certain  letters  were  written  by  one  of  the  defendants ;  and  a  bill 
for  disbursements  was  presented  by  another  of  them  to  the  defendant 
company.  Held,  the  action  was  barred  by  the  three  year  statute  of  limita- 
tions. United  States  v.  Kissel  et  al.  (C.  C.  S.  D.  N.  Y.  1909)  42  N.  Y. 
L.  J.  No.  26. 

While  at  common  law  the  offense  of  conspiracy  is  complete  when 
the  confederacy  is  accomplished,  without  any  overt  act,  Comw.  v.  Judd 
(1807)  2  Mass.  329;  King  v.  Edwards  (1771)  8  Mod.  320,  if  one  of  several 
overt  acts  in  furtherance  of  the  conspiracy  is  within  the  period  of  limita- 
tion, prosecution  for  the  conspiracy  is  not  barred.  Comw.  v.  Bartilson 
(1877)  85  Pa.  St.  482;  Fire  Ins.  Co.  v.  State  (1897)  75  Miss.  24.  Under 
§  5440  U.  S.  R.  S.  an  overt  act  is  necessary  to  make  the  offense  indictable, 
but  there  is  diversity  of  opinion  as  to  whether  the  statute  of  limitations  may 
begin  to  run  on  the  commission  of  any  subsequent  overt  act.  United  States 
v.  Bradford  (1905)  148  Fed.  413;  Lorenz  v.  United  States  (1904)  24  D.  C. 
App.  337,  388;  contra,  United  States  v.  Owens  (1887)  32  Fed.  534;  United 
States  v.  McCord  (1895)  72  Fed.  159.  It  is  submitted  that  it  should,  if 
such  act  is  to  effect  the  purpose  of  a  conspiracy.  United  States  v.  Greene 
(1902)  115  Fed.  343.  If  the  conspiracy  is  consummated,  however,  this 
rule  should  not  be  allowed  to  operate.  Ex  parte  Black  (1906)  147  Fed. 
832.  While  the  action  in  the  principal  case  may  not  properly  be  regarded 
as  falling  under  §  5440,  but  to  be  governed  by  the  Sherman  Act,  cf.  United 
States  v.  Thomas  (1907)  156  Fed.  897,  902,  as  adopting  the  common  law, 
In  re  Green  (1892)  52  Fed.  105,  the  establishment  of  an  overt  act  in  further- 
ance of  the  conspiracy  within  the  statutory  period  is  also  necessary  to  make 
out  the  offense.  Comw.  v.  Bartilson  supra.  Under  either  theory,  the  cor- 
rectness of  the  decision  in  the  principal  case  would  seem  to  depend  on 
whether  the  acts  alleged  in  1907  were  in  furtherance  of  the  conspiracy. 
Since  their  precise  nature  does  not  appear  from  the  report,  it  is  possible 
that  the  decision  of  the  principal  case  in  regarding  them  as  insufficient  to 
establish  guilt  may  be  open  to  criticism. 

Jury — Right  to  Trial  by  Jury — Violation  of  Municipal  Ordinance — 
The  State  Constitution  provided  that,  "no  person  shall,  for  any  indictable 
offense,  be  proceeded  against  criminally  by  information."  The  defendant 
was  summarily  arrested  and  tried  for  violating  a  liquor  ordinance  passed 
under  the  "general  welfare"  clause  of  the  city  charter,  the  same  act  being 
also  indictable  by  statute.  Held,  the  ordinance  was  valid  because  the 
offense  was  purely  against  the  city.  Costello  v.  Feagin  (Ala.  1909)  50 
So.   134. 

Where  the  city  is  given  power  to  punish  certain  acts  which  are  also 
state  offenses,  the  right  of  the  municipality  to  adopt  a  summary  form  of 
procedure  has  been  denied,  on  the  theory  that,  even  if  the  act  punished  be 
merely  a  misdemeanor,  it  is  nevertheless  a  criminal  offense,  in  which  the 
defendant  is  guaranteed  the  constitutional  rights  of  an  indictment  and 
trial  by  jury.  Slaughter  v.  People  (Mich.  1842)  2  Doug.  334.  Where  only 
the  right  to  trial  by  jury  is  provided  for,  other  courts  limit  this  doctrine 
by  allowing  summary  procedure,  if  the  defendant  has  the  right  of  appeal, 
clogged  by  no  unreasonable  restrictions.     City  of  Emporia  v.  Volmer  (1874) 
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12  Kan.  622.  The  prevailing  and  sounder  view,  however,  recognizes  that 
the  same  act  may  create  two  distinct  offenses,  Ogden  v.  City  of  Madison 
(1901)  ill  Wis.  413,  and  also  that,  since  generally  before  the  adoption  of 
the  constitution,  offenses  against  the  municipality  were  punished  summarily, 
they  do  not  come  within  the  constitutional  prohibition.  Mclnerney  v.  City 
of  Denver  (1892)  17  Col.  303;  cf.  Howe  v.  Treas.  of  Bloomfield  (1874)  37 
N.  J.  L.  145-  Since  this  doctrine,  although  not  uniformly  adopted,  is  recog- 
nized, as  well  where  the  right  to  pass  the  ordinance  arises  from  the  "gen- 
eral welfare"  clause  in  the  charter,  Thiesen  v.  McDavid  (1894)  34  Fla. 
440;  cf.  Town  of  Neola  v.  Reichart  (1906)  131  la.  493;  contra,  In  re  Sic 
(1887)  73  Cal.  142,  as  where  it  is  expressly  granted,  the  principal  case 
is    sound. 

Landlord  and  Tenant — Liability  for  Rent — Destruction  of  Business. — 
Property  was  leased  for  occupation  as  a  saloon  and  not  otherwise.  A 
prohibition  law  was  subsequently  passed.  In  a  suit  for  rent,  the  tenant 
defended  on  the  ground  that  there  was  a  total  destruction  of  the  premises. 
Held,  the  theory  of  the  defense  was  correct,  but  the  law  did  not  work  a  total 
destruction,  as  non-intoxicating  liquors  could  be  sold.  O'Byrne  v.  Henley 
(Ala.  1909)  50  So.  83. 

It  is  generally  stated  that,  since  rent  is  a  certain  profit  issuing  out  of 
land  in  compensation  for  its  use  and  occupation,  Chamberlain  v.  Godfrey's 
Admin.  (1873)  50  Ala.  530,  a  destruction  by  fire,  inevitable  accident,  or  the 
public  enemy,  does  not  relieve  the  tenant  from  an  express  covenant  to  pay 
rent.  3  Kent  Com.  466;  Cook  &  Co.  v.  Anderson  (1887)  85  Ala.  99.  There 
is  a  limitation  on  this  principle,  however,  where  the  entire  subject  matter 
of  the  lease  is  totally  destroyed,  since  in  this  case  there  is  nothing  from 
which  rent  can  issue,  and  therefore  the  lease  may  be  terminated.  Graves 
v.  Berdan  (N.  Y.  1859)  29  Barb.  100;  McMillan  v.  Solomon  (1868)  42 
Ala.  356  (leased  rooms).  The  cases  laying  down  this  rule  and  its  limita- 
tion, however,  are  all  cases  of  destruction  by  accidental  fire.  In  South 
Carolina,  on  the  other  hand,  it  is  maintained  that  rent  springs  from  a 
beneficial  use  of  the  premises,  that  a  deprivation  of  such  use,  although 
without  physical  destruction,  is  sufficient  to  constitute  failure  of  consider- 
ation, and  that  a  tenant  should  be  allowed  to  rescind.  Coogan  v.  Parker 
(1870)  2  S.  C.  255.  This  principle,  however,  is  declared  to  apply  only 
in  cases  of  destruction  by  act  of  God  or  the  public  enemy,  and  not  by  acci- 
dental fire,  as  in  the  latter  event,  owing  to  the  difficulties  of  proof,  a  tenant, 
by  his  own  act,  might  terminate  the  relation.  Coogan  v.  Parker  supra.  This 
interpretation,  however,  is  irreconcilable  with  the  result  reached  when  there 
is  a  total  physical  destruction  of  the  premises,  Graves  v.  Berdan  supra, 
and  the  general  doctrine  does  not  appear  substantiated  by  the  cases.  The 
principal  case  is  of  interest  in  showing  an  adoption  of  the  South  Carolina 
rule  in  place  of  the  general  rule,  which  previously  obtained  in  Alabama. 

Landlord  and  Tenant — Tenancy  from  Year  to  Year — Continuance  of 
Term. — The  plaintiff  in  1891  leased  property  to  the  defendant  for  five  years. 
At  the  expiration  of  this  time,  the  defendant  held  over  as  tenant  from  year 
to  year,  until  in  1899,  when  the  property  was  abandoned.  The  plaintiff 
in  1904  sued  and  recovered  judgment  for  rent  for  the  year  1898.  The 
defendant  pleaded  this  judgment  in  defence  of  an  action  for  rent  for  the 
year  1899,  on  the  ground  that  the  plaintiff  must  unite  in  one  action  all 
claims  due.  Held,  E.  T.  Bartlett  J.  dissenting,  each  year  of  holding  over 
constituted  a  new  term  and  a  new  contract  which  could  be  sued  for  sepa- 
rately.   Kennedy  v.  City  of  N.  Y.  (N.  Y.  1009)  89  N.  E.  360. 

Generally  if  a  landlord  accepts  rent  from  a  tenant  holding  over,  a 
tenancy  from  year  to  year  arises.  Belding  v.  Texas  Produce  Co.  (1895) 
61  Ark.  377;  8  Columbia  Law  Review  323.  This  is  a  new  tenancy  and  is 
not  merely  a  continuation  cf  the  old  one,  U.  M.  Realty  &  Imp.  Co.  v.  Roth 
(1908)  193  N.  Y.  570,  although  it  is  so  regarded  for  purposes  of  dis- 
training for  rent.  Sherwood  v.  Phillips  (N.  Y.  1835)  13  Wend.  479.  In 
determining  its  nature,  its  origin  is  of  importance.  It  arose,  it  would 
seem,  owing  to  the  inconveniences  inherent  in  a  tenancy  at  will,  Doe  d. 
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Martin  v.  Watts  (1797)  7  T.  R.  83,  and  was  merely  a  form  of  this  tenancy 
stripped  of  its  objectionable  features  by  providing  for  six  months'  notice, 
and  termination  only  at  the  end  of  the  current  year.  Doe  d.  Shaw  v. 
Porter  (1789)  3  T.  R.  13.  Since  a  tenancy  at  will  was  a  continuing  tenancy 
of  indefinite  period,  Lit.  §  68,  the  tenancy  from  year  to  year  is  likewise 
of  a  continuous  nature,  Oxley  v.  James  (1844)  13  M.  &  W.  209,  and  is  not 
merely  successive  independent  tenancies  for  one  year,  Cattley  v.  Arnold 
(1859)  1  Johns.  &  H.  651,  although  it  is  true  that  for  purposes  of  pleading 
at  least,  it  could  be  so  regarded  by  the  landlord.  Totnkins  v.  Lawrance 
(1839)  8  Car.  &  P.  729.  In  New  York,  however,  where  a  landlord  sues  for 
rent  this  principle  is  not  followed,  and  the  holding  over  is  regarded  as  a 
new  lease  commencing  with  each  year.  Austin  v.  Strong  (1872)  47  N.  Y. 
679.  Therefore,  in  the  light  of  controlling  precedent,  the  decision  in  the 
principal  case  is  correct. 

Limitations — Foreclosure  op  Mortgage — Rights  of  Subsequent  Gran- 
tees.— The  plaintiff  sued  on  a  note  secured  by  a  mortgage  to  secure  a 
personal  judgment  on  the  note  against  the  maker  and  a  foreclosure  of  the 
mortgage  against  the  present  owners  of  the  property.  The  statutory 
period  had  run  against  the  note  and  mortgage,  but  the  mortgagor  had  been 
out  of  the  state  practically  the  entire  period.  The  owners  of  the  property 
had  acquired  it  under  tax  deeds,  and  held  for  the  entire  statutory  period. 
Held,  the  right  to  foreclose  was  barred  as  against  the  present  owners. 
Boucofski  v.  Jacobson  (Utah  1909)    104  Pac.  117.     See  Notes,  p.  718. 

Public  Service  Companies — Telephone  Connections — Contracts  for 
Long- Distance  Service. — The  plaintiff  sought  an  injunction  to  restrain 
the  defendant  from  inducing  local  telephone  companies  to  enter  into  con- 
tracts with  the  defendant  for  long-distance  connection,  in  violation  of  their 
exclusive  contracts  with  the  plaintiff.  Held,  the  exclusive  contracts  were 
void.  U.  S.  Tel.  Co.  v.  Central  Union  Tel.  Co.  (1909)  171  Fed  130.  See 
Notes,  p.  714. 

Receivers — Appointment  Vacated — Liability  for  Compensation. — On  the 
plaintiff's  allegations  a  receiver  was  appointed  for  the  defendant  corpora- 
tion. The  appointment  was  vacated  upon  appeal,  as  being  unwarranted, 
and  the  property  was  returned  to  the  defendant.  Held,  Ingraham  J.  dis- 
senting, the  defendant  was  liable  for  the  receiver's  fees  as  they  were  a 
charge  upon  the  property.  Fenn  v.  Ostrander  (1909)  118  N.  Y.  Supp.  117. 
The  general  rule  is  that  the  compensation  of  a  receiver  is  a  charge  upon 
the  funds  which  come  into  his  hands,  9  Columbia  Law  Review  265,  and 
this  is  true  when  the  appointment  is  made  to  preserve  the  fund  for  the 
rightful  owner  pendente  lite,  irrespective  of  the  outcome  of  the  litigation. 
Hopfensack  v.  Hopfensack  (N.  Y.  1880)  61  How.  Pr.  498.  This  principle 
does  not  apply,  however,  where  either  an  appointment  irregularly  made, 
Myres  v.  Frankenthal  (1894)  55  111.  App.  390;  but  see  Espuella  Land  etc. 
Co.  v.  Bindle  (1895)  11  Tex.  Civ.  App.  262,  or  an  order  improperly  issued 
giving  the  receiver  control  over  certain  funds,  Pittsfleld  Nat.  Bank  v. 
Bayne  (1893)  140  N.  Y.  321,  is  subsequently  vacated.  Some  courts  in  the 
exercise  of  their  discretion  apportion  the  compensation.  French  v. 
Gifford  (1871)  31  la.  428.  Others,  considering  it  as  costs,  charge  it  against 
the  unsuccessful  party.  Moyers  v.  Coiner  (1886)  22  Fla.  422;  City  of  St. 
Louis  v.  St.  Louis  Gas  Light  Co.  ( 1 88 1 )  n  Mo.  App.  237.  Still  others 
reach  the  same  result,  regarding  it  as  equitable  to  charge  the  plaintiff,  as 
the  responsible  party  for  depriving  the  innocent  defendant  of  his  property 
without  cause.  Weston  v.  Watts  (N.  Y.  1887)  45  Hun  219.  The  same 
principle  is  also  applicable  in  the  case  of  an  attachment.  Bowe  v.  U.  S. 
Reflector  Co.  (N.  Y.  1885)  36  Hun  407.  This  latter  view  seems  preferable, 
and  the  one  most  likely  to  promote  justice.  The  defendant  receives  his  prop- 
erty intact  and  the  receiver  may  be  fully  protected,  in  case  of  the  plaintiff's 
insolvency,  by  a  bond,  as  provided  for  by  statute,  Dreyspring  Adtnr.  v. 
Loeb  (1896)  113  Ala.  263,  or,  in  the  absence  of  statute,  by  the  court,  or  by 
the  receiver  himself  as  a  condition  of  his  acceptance.     Weston  v.    Watts 
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supra.  The  principal  case  is  not  in  accord  with  New  York  law.  Pittsficld 
Nat.  Bank  v.  Bayne  supra. 

Remainders — Double  Possibilities. — In  a  marriage  settlement  land  was 
assured  to  X  in  trust,  after  the  death  of  the  survivor  of  the  husband  and 
wife,  for  such  children  or  grandchildren  born  in  the  lifetime  of  the  husband 
as  he  should  appoint.  By  his  will  he  appointed  a  moiety  in  trust  for  a 
daughter,  unborn  at  the  date  of  the  settlement,  for  life,  and  after  her  death 
in  trust  for  her  two  children.  Held,  the  remainder  to  the  children,  fol- 
lowing a  remainder  to  the  parent,  unborn  at  the  date  of  the  settlement, 
was  void,  being  a  possibility  on  a  possibility.  In  re  Nash  (1909)  L.  R. 
78  Ch.  Div.  657.     See  Notes,  p.  724. 

Statutes — Cumulative  Penalties — Separate  Offenses. — The  defendant 
manufactured  and  offered  for  sale  in  two  lots  138  barrels  of  vinegar,  each 
of  which  was  branded  "pure  cider  vinegar."  On  inspection  of  fifteen 
barrels  they  were  found  to  be  unlawfully  so  branded.  Under  a  statute  pro- 
viding a  penalty  for  each  offense,  the  state  brought  action  for  fifteen  penal- 
ties. Held,  McLennan  P.  J.  dissenting,  the  action  could  be  maintained. 
People  v.  Albion  Cider  &  Vinegar  Co.  (1909)  118  N.  Y.  Supp.  15. 

Generally,  in  civil  actions,  when  a  statute  does  not  provide  for  cumulative 
penalties  in  so  many  words,  the  courts  refuse  to  interpret  it  as  providing  for 
them,  on  the  ground  that  the  purpose  of  the  statute  while  punitive,  is 
nevertheless  remedial,  and  that  therefore  it  would  be  contrary  to  the  legis- 
lative intention  to  allow  the  plaintiff  by  delaying  his  action  to  increase  the 
number  of  penalties  which  he  is  entitled  to  recover.  U.  S.  Condensed  Milk 
Co.  v.  Smith  (N.  Y.  1906)  116  App.  Div.  15;  Griffin  v.  Interurban  Ry.  Co. 
(1904)  179  N.  Y.  438.  But  in  criminal  prosecutions,  since  the  purpose  of 
the  statute  is  merely  to  inflict  punishment,  it  is  construed  strictly,  and  cumu- 
lative penalties  are  allowed;  State  v.  Small  (i860)  31  Mo.  197;  People  v. 
N.  Y.  etc.  R.  R.  Co.  (N.  Y.  1855)  25  Barb.  199;  but  since  they  are  looked 
upon  with  disfavor  the  definition  of  a  separate  offense  is  generally  very 
broad.  Standard  Oil  Co.  v.  United  States  (1908)  164  Fed.  376;  Sturgis  v. 
Spofford  (1871)  45  N.  Y.  446.  In  the  principal  case,  the  construction  of  the 
court  seems  in  accord  with  the  strict  language  of  §  52  (N.  Y.  Laws  1893. 
p.  667  c.  338).  Had  the  suit,  however,  been  brought  for  the  violation  of 
§  51  (N.  Y.  Laws  1893,  p.  667  c.  338),  making  unlawful  the  sale  of 
adulterated  vinegar,  only  two  penalties  could  have  been  recovered;  Stand- 
ard Oil  Co.  v.  United  States  supra;  and  as  urged  in  the  dissenting  opinion, 
it  may  be  argued  that  §§  51  and  52  are  so  closely  related  as  to  show  a 
legislative  intent  to  make  the  unlawful  branding,  as  well  as  the  unlawful 
sale,  of  adulterated  vinegar  apply  only  to  specific  transactions. 

Torts — Defense  of  Property  by  Deadly  Appliances. — Defendant,  the 
owner  of  a  storehouse  containing  valuable  goods,  placed  a  spring-gun 
therein  to  protect  it  from  burglars.  The  plaintiff,  while  breaking  in  to 
steal,  discharged  the  gun  and  was  injured.  Held,  the  owner  was  not  liable 
in  trespass.  Scheuermann  v.  Scharfenberg  (Ala.  1909)  50  So.  335.  See 
Notes,  p.  720. 

Torts — Look  and  Listen  Rule — Court  and  Jury. — The  plaintiff  was 
struck  at  a  crossing  on  a  foggy  evening,  by  a  train  showing  no  lights,  and 
when  another  train  was  passing  at  the  same  time.  He  testified  that  he 
stopped  and  looked.  Held,  Amidon  J.  dissenting,  the  plaintiff's  testimony 
was  negatived  by  the  evidence,  and  he  was  guilty  of  contributory  negligence 
as  a  matter  of  law.    St.  L.  &  S.  F.  R.  Co.  v.  Cundieff  (1909)    171  Fed. 

319- 

It  is  the  function  of  the  court  to  keep  the  jury  within  rational  bounds 
in  giving  its  verdicts,  Pleasants  v.  Font  (U.  S.  1874)  22  Wall.  116,  so  that 
where  there  is  no  evidence  or  a  mere  scintilla,  Hathaway  v.  E.  Tenn.  etc. 
R.  R.  (1886)  29  Fed.  489,  or  the  evidence  is  undisputed  and  but  one  reason- 
able inference  can  be  drawn  therefrom,  Pleasants  v.  Fant  supra,  it  is 
proper  for  the  court  to  direct  a  verdict.     But  the  power  to  direct,  is  not 
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coextensive  with  the  power  to  set  aside  a  verdict.  McDonald  v.  Met.  St. 
Ry.  Co.  (1901)  167  N.  Y.  66.  Subject  to  these  limitations,  the  question  of 
reasonable  conduct  as  determining  negligence  is  left  to  the  jury.  Patton  v. 
So.  Ry.  Co.  (1897)  82  Fed.  979;  but  see  Lorenzo  v.  Wirth  (1898)  170 
Mass.  596.  In  formulating  the  look  and  listen  rule,  the  courts,  originally 
exercising  their  supervisory  powers,  Steves  v.  Oswego  &  S.  R.  Co.  (1858) 
18  N.  Y.  422,  have  encroached  on  the  province  of  the  jury,  Rodrian  v. 
N.  Y.  etc.  R.  R.  Co.  (1891)  125  N.  Y.  526,  by  force  of  successive  adjudica- 
tions of  fact  perhaps,  see  Wigmore,  Evidence  §  2552,  such  adjudications  ac- 
quiring the  force  of  precedent,  in  so  far  as  followed  in  subsequent  decisions. 
By  the  weight  of  authority,  the  rule  applies  only  where  but  one  reasonable 
inference  can  be  drawn,  Terre  Haute  etc.  R.  R.  Co.  v.  Voelker  (1889)  129 
111.  540,  and  where  from  the  evidence,  the  plaintiff  must  have  avoided  the  ac- 
cident had  he  looked  and  listened.  North  Pac.  R.  R.  Co.  v.  Freeman 
(1899)  174  U.  S.  379.  But  obviously,  the  test  is  elastic,  for  on  theory  it  is 
always  possible  for  the  court  to  say  that  only  one  reasonable  inference  can 
be  drawn.  See  Patton  v.  So.  Ry.  Co.  supra.  Were  this  broad  view  taken, 
the  question  of  negligence  would  always  be  for  the  court,  where  the  facts 
are  undisputed.  Lorenzo  v.  Wirth  supra.  The  decision  in  the  principal  case 
seems  to  show  such  a  tendency. 

Waters  and  Water  Courses — Non-Navigable  Lakes — Title  as  Be- 
tween the  State  and  the  United  States. — The  state  of  Iowa  conveyed 
to  the  defendant  land  bordering  upon  a  non-navigable  lake.  No  patent 
conferring  legal  title  to  the  land  or  lake  bed  had  ever  issued  to  the  state 
from  the  federal  government.  Held,  the  state  had  sufficient  title  to  enjoin 
the  defendant  from  draining  the  lake.  State  v.  Jones  (la.  1909)  122  N. 
W.  241. 

Title  to  the  beds  of  navigable  waters  passes  from  the  United  States  to 
a  state  upon  its  admission  to  the  Union.  Barney  v.  Keokuk  (1876)  94 
U.  S.  324.  When,  therefore,  land  bordering  on  navigable  waters  is  granted 
to  individuals  by  the  United  States,  if  the  land  under  the  water  also  passes 
to  the  grantee  it  is  not  by  virtue  of  the  patent  alone,  but  because  the  state 
which  owns  it  so  declares.  Harden  v.  Shedd  (1902)  190  U.  S.  508.  Title 
to  the  beds  of  non-navigable  waters,  however,  does  not  pass  to  the  state 
upon  admission  to  the  Union.  Nevertheless,  when  the  United  States 
grants  land  bordering  on  such  waters  to  individuals,  the  law  is  well  settled 
that  it  is  divested  of  title  to  the  beds,  which  becomes  either  the  property 
of  the  individual,  Clute  v.  Fisher  (1887)  65  Mich.  48,  or  the  state,  Fuller  v. 
Shedd  (1896)  161  111.  462,  the  question  to  be  determined  by  the  state  law. 
Hardin  v.  Jordan  (1890)  140  U.  S.  371.  Where  the  state  law,  as  in  Iowa, 
Wright  v.  Council  Bluffs  (1906)  130  la.  274,  declares  that  the  grantee  gets 
no  title  in  the  bed,  the  state  is  therefore  given  power  to  appropriate  the 
property  of  the  United  States.  Hardin  v.  Shedd  supra  at  523  (dissenting 
opinion).  This  doctrine  is  a  peculiar  one  at  best  and  should  not  be  ex- 
tended. In  the  principal  case,  a  conveyance  of  the  bordering  lands  by  the 
state  which  admittedly  had  no  title  to  them,  is  regarded  as  equivalent  to  a 
valid  conveyance  by  the  United  States  so  as  to  bring  the  case  within  the 
rule.     Such  an  extension  would  hardly  seem  justifiable. 

Witnesses — Attestation — Competency  of  Interested  Parties. — The 
plaintiffs  sued  on  a  lease  acquired  by  an  assignment  made  by  one  of  the 
plaintiffs  to  himself  and  the  other  plaintiffs,  two  of  whom  were  attesting 
witnesses.  Held,  the  attestation  was  valid.  Holla  v.  Cowden  (1909)  170 
Fed.  559. 

The  common  law  did  not  require  deeds  to  be  attested.  2  Bl.  Com.  307. 
Where  this  is  required  by  statute,  and  the  common  law  rule  disqualifying 
interested  parties  from  testifying  prevails,  since  the  chief  function  of  an 
attesting  witness  is  to  testify,  it  follows  that  an  interested  party  cannot 
attest  a  deed.  Child  v.  Baker  (1888)  24  Neb.  188;  1  Devlin,  Deeds  §  259; 
but  see  Johnson  v.  Turner  (1840)  7  Ohio  (pt.  2)  216.  The  privilege  arising 
from  coverture  gives  rise  to  an  analogous  situation  to-day,  and  debars  one 
spouse  from  attesting  an  instrument  to  which  the  other  is  a  party.  Bank 
v.   OBrien   (1894)   94  Tenn.  38.     Where  the  rule  disqualifying  interested 
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parties  from  testifying  is  in  effect,  when  a  statute  requiring  attestation  is 
passed,  its  subsequent  abrogation  does  not  affect  attestation.  Coleman  v. 
State  (1885)  79  Ala.  49;  Winsted  Bank  v.  Spencer  (1857)  26  Conn.  195. 
The  principal  case,  however,  arises  in  a  jurisdiction  where  at  the  time  of 
the  passing  of  the  statute,  interest  did  not  debar  a  person  from  testifying. 
The  better  view,  under  such  circumstances,  seems  to  be  that  a  party  to  a 
deed  should  be  incompetent  to  attest  it,  as  the  law  in  requiring  attesting 
witnesses  contemplates  a  means  of  procuring  additional  testimony.  Seal 
v.  Clarigge  (1881)  L.  R.  7  Q.  B.  D.  516.  In  failing  to  take  this  into  con- 
sideration, the  court,  in  the  principal  case,  appears  to  fall  into  error. 
Whether  or  not  the  disqualification  would  be  extended  to  interested  parties 
other  than  grantor  or  grantee,  is  an  open  question  in  most  jurisdictions. 
A  decision  in  the  negative,  however,  would  seem  preferable,  as  such  wit- 
nesses would  furnish  additional  testimony,  and  the  objection  that  the  idea 
of  disinterestedness  should  be  inseparably  coupled  with  that  of  attestation 
so  as  to  discourage  perjury,  is  not   insurmountable. 

Witnesses — Attorney  and  Client — Privileged  Communications. — The 
plaintiff  offered  the  evidence  of  an  attorney  to  show  that  deeds  executed 
by  the  defendant  with  the  advice  of  the  attorney,  were  in  fraud  of  credi- 
tors. Held,  the  evidence  was  admissible.  Stone  v.  Stitt  (Tex.  1909)  121 
S.  W.  187. 

The  principle  of  privilege  as  applied  to  communications  between  at- 
torney and  client  is  well  recognized,  6  Columbia  Law  Review  191,  and 
the  policy  of  the  underlying  reasons  is  uniformly  approved,  namely,  to 
afford  the  client  the  fullest  protection  of  his  rights,  Greenough  v.  Gaskell 
(1833)  1  My.  &  K.  98,  so  that  where  a  client  presents  to  his  attorney  the 
history  of  his  cause,  however  reprehensible  his  conduct  may  have  been, 
a  typical  case  of  privilege  is  presented.  Alexander  v.  United  States  (1891) 
138  U.  S.  353.  But  where  advice  is  sought  with  respect  to  future  wrong- 
doing, the  privilege  is  denied,  Matthews  v.  Hoagland  (1891)  48  N.  J.  Eq. 
455,  uniformly,  with  respect  to  the  commission  of  crimes,  In  re  Cole  (1879) 
Fed.  Cas.  No.  2975;  see  State  v.  Barrows  (1885)  52  Conn.  323,  and  generally, 
with  respect  to  the  commission  of  civil  wrong,  Hamil  &  Co.  v.  England 
(1892)  50  Mo.  App.  338;  contra,  Supplee  v.  Hall  (1902)  75  Conn.  17,  the 
theory  being  that  where  the  attorney  is  apprised  of  the  nature  of  the 
communication,  whether  becoming  a  party  to  it  or  not,  the  matter  is  not 
within  the  scope  of  his  professional  employment,  Dudley  v.  Beck  (1854) 
3  Wis.  274,  and  where  he  is  not,  the  communications  are  not  made  in  con- 
fidence, State  v.  Kidd  (1893)  89  la.  54,  and  so  not  within  the  privilege. 
It  has  been  suggested  that  this  limitation  should  apply  only  to  cases  where 
the  party  is  tried  for  the  crime  in  furtherance  of  which  the  communication 
was  made.  Alexander  v.  United  States  supra.  In  civil  cases,  the  privilege 
has  been  denied  where  the  fraud  is  in  issue,  Matthews  v.  Hoagland  supra, 
but  where  the  fraud  is  indistinctly  indicated,  Higby  v.  Dresser  (1870)  103 
Mass.  523,  or  does  not  appear  on  the  face  of  the  pleadings,  Follett  v. 
Jefferyes  (1850)  1  Sim.  [n.  s.]  I,  it  has  been  sustained.  The  matter  is 
really  one  for  the  discretion  of  the  court  upon  consideration  of  all  the 
circumstances,  Queen  v.  Cox  &  Railton  C1884)  L.  R.  14  Q.  B.  D.  153,  and 
so  should  be  exercised  with  caution.  See  Rex  v.  Haydn  (1825)  2  F.  &  S. 
379.     Since  fraud  is  in  issue  in  the  principal  case,  the  decision  is  sound. 
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George  W.  Jaques,  Editor-in-Charge. 

[Our  reviewer  denies  that  in  his  review  of  Mechem  and  Gilbert  on  Dam- 
ages, in  our  last  issue,  he  had  any  intention  of  insinuating  that  the  editor 
of  the  book  had  been  guilty  of  improper  borrowing  from  Professor  Beale's 
book  or  any  other  source.  As  some  of  our  readers  may  have  put  this  con- 
struction upon  the  language  used,  however,  we  gladly  print  the  following 
letter  from  Mr.  Gilbert.— Ed.] 

•low a  City,  Nov.  12,  1909. 

Editor  of  the  Columbia  Law  Review  : 

In  your  issue  for  Nov.,  1909,  a  reviewer  of  Mechem  and  Gilbert's  Cases 
on  Damages  makes  this  statement : — 

"It  would  appear,  therefore,  that  little  more  credit  is  due  to  Mr.  Mechem 
than  to  Mr.  Beale,  one-third  of  the  cases  in  Beale's  Cases  on  the  Measure 
of  Damages,  published  in  1895,  appearing  in  the  new  collection." 

The  objectionable  character  of  this  excerpt  lies,  possibly  not  so  much 
in  its  inaccuracy,  as  in  the  evident  insinuation  it  carries  of  borrowing  from 
Mr.  Beale  unduly. 

Of  the  334  cases  in  the  text  of  Mechem  and  Gilbert's  collection,  150 
were  previously  published  by  Mr.  Mechem  in  his  book  from  which  the  pres- 
ent volume  is  a  growth.  Of  these  150,  31  were  cases  that  Mr.  Beale  had 
previously  published  in  his  collection  of  196  cases.  Of  the  184  cases  selected 
by  Mr.  Gilbert  for  the  present  book,  27  had  previously  appeared  in  Mr. 
Beale's  volume.  Mr.  Beale  has,  thus,  stamped  with  his  approval  by  previous 
publication,  58  of  these  cases,  or  17.4%,  and  Mr.  Mechem  150,  or  45%- 
Or,  in  other  words,  58  cases,  or  17.4%  were  first  published  by  Mr.  Beale, 
119,  or  35.6%  by  Mr.  Mechem,  and  157,  or  47%  by  Mr.  Gilbert. 

There  are  certain  decisions  in  any  subject  which  no  compiler  in  any 
true  sense  selects,  but  which  virtually  select  themselves.  Such  are  the 
fundamental  and  epoch-making  cases.  Without  them,  no  collection  would 
either  be  adequate  or  usable,  for  they  are  the  very  bone  and  muscle  of  the 
subject.  Of  the  58  cases  previously  used  by  Mr.  Beale,  30  are  unquestion- 
ably of  this  type,  to  wit,  Hadley  v.  Baxendale;  Flureau  v.  Thornhill;  Bain 
v.  Fothergill;  Huckle  v.  Money;  Merest  v.  Harvey;  Townsend  v.  Hughes; 
Cook  v.  Beal;  Kemble  v.  Farren;  Griffin  v.  Colver;  Masterton  v.  Mayor; 
Cory  v.  Thames;  Home  v.  Ry.;  Hopkins  v.  Lee;  Margraf  v.  Muir;  Brown 
v.  C.  M.  &  St.  P.;  Primrose  v.  W.  U.;  Darley  v.  Mitchell;  Forsyth  v. 
Wells;  Roper  v.  Johnson;  Lynch  v.  Knight;  Cary  v.  Gruman;  Baker  v. 
Drake;  Kountz  v.  Kirkpatrick ;  Lake  Shore  v.  Prentice;  Goddard  v.  Grand 
Trunk;  Loker  v.  Damon;  Allison  v.  Chandler;  Larson  v.  Chase;  Staats  v. 
TenEyck;  and  Day  v.  Woodworth.  To  omit  a  single  one  of  these  would 
be  to  ignore  the  very  sources  of  the  law  and  to  incur  deserved  censure. 
Credit  is  due  neither  to  Mr.  Beale,  to  Mr.  Mechem,  or  to  Mr.  Gilbert,  for 
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the  inclusion  of  these  cases,  for  they  could  not  have  been  omitted  in  an 
even  measurably  complete  collection. 

Certain  other  cases,  while  perhaps  not  coming  strictly  within  the  fore- 
going group,  yet  by  reason  of  their  wide  and  repeated  citation,  unques- 
tionably belong  in  any  representative  collection.  To  discover  them,  one 
need  not  go  to  the  pages  of  Mr.  Beale's  book.  If  he  will  but  follow  whither 
the  decisions  lead,  he  will  inevitably  encounter  them.  Such  are  Keeble  v. 
Keeble;  Sutherland  v.  Wyer;  Brigham  v.  Carlisle;  Ellis  v.  Hilton;  Ingra- 
ham  v.  Rankin;  B.  &  P.  Ry.  v.  Church;  Monmouth  Park  v.  Wallis;  Swift 
v.  Dickerman;  Palmer  v.  Crook;  Schlitz  v.  Compton;  Smith  v.  Bergengren; 
and  Kadish  v.  Young,  12  in  all.  To  omit  these,  would  be  to  cast  out  our  old 
friends,  with  whom  every  student  of  the  law  of  Damages  has  an  intimate 
personal  acquaintance,  a  thing  surely  that  one  should  not  do,  merely  be- 
cause Mr.  Beale  also  delights  in  their  friendship,  particularly  when  there 
are  none  better. 

Of  the  remaining  16  cases  heretofore  published  by  Mr.  Beale,  7,  because 
of  their  uniqueness,  would  probably  command  a  place  in  any  collection 
compiled  by  any  half  dozen  independent  investigators,  i.  e.,  Vosburg  v. 
Putney;  Dennis  v.  MaxHeld;  Wright  v.  Mulvaney;  Perrott  v.  Shearer; 
Phillips  v.  Ry.;  Harris  v.  Panama;  Glaspy  v.  Cabot.  They  are  all  found 
in  the  common  hunting  ground  of  Sutherland  and  the  two  Sedgwicks. 

Competent  judges  may  differ  as  to  the  desirability  of  including  the  re- 
maining nine  cases  which  Mr.  Beale  once  used,  B.  &  O.  v.  Carr;  Stodghill 
v.  C.  B.  &  Q.;  Redmond  v.  Am.  M.  Co.;  L.  &  N.  v.  Wallace;  Lawrence  v. 
Hagerman;  Demarest  v.  Little;  Hayward  v.  Leonard;  Bernstein  v.  Meech; 
and  Peek  v.  Derry.  That  they  were,  upon  the  points  involved,  the  most 
usable  decisions  to  be  found  after  an  exhaustive  search,  was  the  circum- 
stance that  seemed  to  justify  their  inclusion.  One  of  these,  L.  &  N.  v. 
Wallace,  the  writer  admits,  he  met  first  in  Mr.  Beale's  volume,  and  hereby 
makes  acknowledgment  of  his  indebtedness.  Possibly  the  reviewer  has  not 
had  a  wide  experience  in  compiling  case-books  and  therefore  does  not 
recognize  that  the  great  difficulty  one  has  in  such  work  is  in  excluding  rather 
than  in  including,  and  further  that  no  worthy  case-book  can  be  made  that 
will  not  contain  some  material  that  has  previously  appeared,  if  the  prior 
publication  be  at  all  worthy.  And  worthy  indeed  is  Mr.  Beale's  short 
volume. 

Criticism  is  made  that  a  number  of  cases  cited  in  the  foot-notes  are 
omitted  from  the  index.  Upwards  of  700  cases  are  so  cited.  It  is  difficult 
to  see  what  place  this  great  mass  of  material  has  in  the  index.  Fortunately 
no  compiler  of  case-books  has  yet  set  such  a  fashion.  Only  such  cases 
from  the  footnotes  are  included  as  are  pressed  out  from  the  text  by  lack  of 
space. 

There  may  be  two  opinions  upon  the  further  suggestion  as  to  the  de- 
sirability of  including  new  cases  simply  because  they  are  new.  A  proper 
principle  of  inclusion  involves  usability  rather  than  chronology,  although 
it  is  the  writer's  belief  that,  in  the  absence  of  any  other  ground  for  choice, 
the  old  case  is  entitled  to  preference.  It  serves  to  impress  the  student 
with  the  foundation  rather  than  with  the  superstructure  of  the  law.  Old 
wine,  old  friends,  old  books,  old  cases  are  best. 

Barry  Gilbert. 
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A  Treatise  on  the  Law  of  Real  Property.  By  Alfred  G.  Reeves. 
Boston:  Little,  Brown  &  Co.,  1909.  2  vols.  Vol.  I,  pp.  cxxiv,  1  to  788; 
Vol.  II,  pp.  v,  789  to  1659. 

These  volumes  are  the  fulfillment  of  a  hope  expressed  by  the  author 
some  five  years  ago  at  the  time  of  publishing  his  treatise  on  "Special  Sub- 
jects" in  the  law  of  Real  Property,  that  he  might  be  able  to  enlarge  it  into 
a  work  covering  all  the  heads  usually  included  in  the  larger  topic.  The 
present  work  will  add  to  the  writer's  deserved  reputation  because  of  the 
excellence  of  the  earlier  work,  and  will  increase  the  obligation  of  students 
and  teachers  for  the  industry  and  skillful  handling  of  the  intricate  and 
voluminous  material  dealt  with  in  preparing  this  larger  work.  The  author 
submits  his  product  as  of  service  to  student  and  practitioner.  How  far  can 
he  justly  be  said  to  expect  the  approval  of  these  different  readers?  On  the 
one  hand  he  undertakes  to  provide  an  elementary  treatise,  and  on  the  other 
to  supply  the  practitioner  with  an  organized  body  of  authorities. 

The  writer  of  a  book  for  students  should  have  clear  ideas,  a  wide  and 
deep  knowledge,  and  a  simple,  lucid  style.  It  should  contain  a  statement 
of  fundamental  principles,  unencumbered  with  provisos,  exceptions  and 
qualifications.  The  principles  should  be  tested  by  and  illumined  with  a 
fund  of  simple  illustrations.  And  these  principles  should  not  be  an  aggre- 
gation of  disjecta  membra,  but  should  be  welded  together  and  harmon- 
ized by  the  intelligent  comment  that  has  its  source  in  wide  knowldege  and 
careful  thinking.  For  the  student,  then,  a  book  should  be  simple,  lucid  and 
sound.  We  believe  that  Professor  Reeves'  book  satisfies  these  requirements 
in  a  high  degree. 

Whether  the  book  will  receive  equal  praise  from  the  practitioner  is  less 
certain.  The  lawyer  demands,  under  our  debased  standards,  a  collection  of 
all  the  authorities  arranged  according  to  the  technical  usages  of  the  profes- 
sion. Here  classification  and  completeness  of  citation  are  emphasized.  To 
be  sure  the  number  of  citations  in  these  volumes  exceeds  thirteen  thou- 
sand. But  the  cases  are  selected  and  not  exhaustive.  Nor  has  Professor 
Reeves  undertaken  to  formulate  the  body  of  real  property  law  common  to 
the  several  United  States.  And  in  this  will  be  found  the  unique  merit  of 
his  work. 

Building  upon  the  common  law  of  England  as  a  basis,  with  the  aid  of 
the  case  and  statute  law  of  New  York  as  a  type,  the  author  has  undertaken 
to  give  to  the  lawyer  as  well  as  the  student  a  sufficiently  full  and  accurate 
treatment  of  the  topic  to  be  of  practical  as  well  as  theoretical  service. 
Certainly  the  work  will  be  of  value  to  the  lawyers  of  this  State ;  we  believe 
it  will  be  of  service  generally. 

Whether  all  will  agree  with  Professor  Reeves'  conclusions  seems  im- 
material in  view  of  the  frankness  and  directness  with  which  they  are  set 
forth.  The  important  thing  is  that  we  have  a  simple  exposition  of  one  of 
the  most  intricate  topics  in  the  law. 

Here  and  there  one  notes  a  trifling  misstatement,  as  that  the  vendee  of 
land  is  a  trustee  of  the  purchase  price  for  the  vendor  (page  84),  and,  as 
we  understand  him,  that  the  right  of  entry  of  a  disseized  particular  life  ten- 
ant will  not  support  a  contingent  remainder  (page  1187).  Nor  do  we 
consider  his  discussion  of  Tyrrel's  case  and  the  doctrine  of  scintilla  juris 
quite    satisfactory,    although    excellent    and    supported    by    authority,     (see 
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§§  303,  304  and  919).  The  enforcing  of  the  second  use  in  the  former  case 
or  the  shifting  use  in  connection  with  the  theory  of  scintilla  juris  is  more 
due  to  a  late  but  enlightened  chancery  doctrine  that  it  was  unconscientious 
not  to  compel  the  legal  owner  to  perform  the  obligations  he  had  undertaken. 
(See  Ames.  Tyrrel's  Case,  Vol.  2,  Anglo- Am.  Essays,  p.  747.) 

But  these  are  mentioned  as  illustrations  of  statements  as  to  which  there 
may  be  disagreement,  and  not  by  way  of  censure  of  an  admirable  work. 

N.  A. 

Select  Essays  in  Anglo-American  Legal  History.  By  Various 
Authors.    Boston:  Little,  Brown  &  Co.,  1909.    Vol.  Ill,  pp.  viii,  862. 

With  this  volume  the  editors  and  publishers  complete  a  work,  upon 
which  they  have  been  engaged  for  a  number  of  years ;  and  a  work  which 
cannot  fail  of  appreciation  by  every  studious  member  of  the  bar.  A  rather 
unique  feature  of  this  work  consists  in  its  being  more  extensive  than  it 
was  advertised  to  be.  Instead  of  giving  the  subscriber  fewer  essays  than 
he  was  promised,  the  editors  have  given  him  more.  This  is  due,  apparently, 
not  so  much  to  sheer  generosity  on  the  part  of  the  publishers  and  editors, 
as  to  the  fact  that  important  contributions  to  legal  history  have  been  made, 
while  the  work  has  been  in  progress.  We  take  a  special  pleasure  in  noting 
one  of  this  class  of  essays,  inasmuch  as  it  first  appeared  in  this  Review — 
"The  Early  History  of  Insurance  Law"1 — and  in  commending  it  to  every 
one  who  has  any  interest  in  the  topic. 

In  comparing  this  volume  with  its  predecessors  in  the  series,  the  reader's 
attention  will  be  arrested  by  the  fact  that  it  contains  a -much  larger  num- 
ber of  articles  than  either  of  the  others.  Thirty  topics  are  here  treated  as 
against  twenty-one  in  volume  first  and  twenty-five  in  volume  second.  As  a 
result  of  this  greater  variety  of  subjects,  this  volume  would  probably  pos- 
sess for  the  average  lawyer  greater  interest  than  either  of  the  former 
volumes,  were  the  subjects  of  equal  interest  when  considered  separately.  But, 
in  our  judgment,  the  essays  on  "Commercial  Law,"  "Contracts"  and  "Torts" 
have  the  advantage  of  dealing  with  subjects  which  are  of  the  highest  im- 
portance and  concern  not  only  to  members  of  the  bar,  but  to  laymen  who 
have  occasion  to  investigate  legal  questions.  We  agree  with  the  remark 
by  the  editors  in  the  preface  that  "in  this  volume,  the  topics  are  all  of 
concrete  and  vivid  interest." 

We  are  especially  thankful  to  the  editors  for  rescuing  Mr.  Cranch's 
historical  sketch  of  "Promissory  Notes  Before  and  After  Lord  Holt,"  from 
the  small  type  of  a  note  in  Cranch's  Reports,  and  presenting  it  in  proper 
dress  and  form,  so  that  it  may  be  available  hereafter  to  every  student  of 
Negotiable  Paper.  It  is  a  monument  of  well  directed  industry  and  a  mine 
of  legal  learning.  Another  essay  of  great  value  to  the  legal  student,  which 
is  reproduced  in  this  volume,  is  Dean  Wigmore's  "Responsibility  for  Tor- 
tious Acts:  Its  History."  It  is  a  thorough  and  careful  piece  of  work,  and 
shows  how  much  safer  and  saner  results  are  obtained  by  the  employment 
of  the  historical  method  than  by  brilliant  speculation. 

Our  particular  reference  to  these  two  contributions  was  not  for  the 
purpose  of  making  an  invidious  comparison  between  them  and  the  other 
essays,  for  not  a  few  of  the  others  are  as  meritorious  as  these ;  and  the 
book  as  a  whole  is  of  the  highest  value.     Now  that  the  series  is  complete, 
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we  cannot  refrain  from  repeating  the  opinion  expressed  in  our  notice  of  the 
first  volume,2  that  every  law  school  should  have  several  sets  of  these  essays 
upon  its  shelves,  and  that  every  practicing  lawyer  should  have  them  acces- 
sible for  constant  reference. 

F.  M.  B. 

The  Control  of  Public  Utilities.  In  the  form  of  an  annotation 
of  the  Public  Service  Commission  Law  of  the  State  of  New  York. 
By  William  M.  Ivins  and  Herbert  Delavan  Mason.  New  York:  Baker, 
Voorhis  &  Co.,   1908.     pp.  lxxx,  1 149. 

The  adoption  of  new  modes  of  locomotion  which,  coupled  with  the  ad- 
vance in  the  industrial  arts,  had  radically  altered  and  given  much  increased 
importance  to  the  economic  position  of  the  transporter  of  goods,  also  un- 
balanced the  common  law  of  carriers.  The  judges,  guided  always  by 
a  healthy  sense  of  public  policy  and  adherence  to  principle,  reacted  ad- 
mirably to  the  stress  imposed  by  controversies  which  sometimes  arose  out 
of  the  oppression  of  shippers  by  an  all  powerful  carrier,  and  sometimes  out 
of  a  discrimination  against  shippers  practiced  by  carriers  impotent  under 
the  threats  of  a  monarch  of  industry.  But  it  became  apparent  that  the 
work  of  the  courts  alone  was  insufficient  to  regulate  the  new  and  relatively 
unbridled  activities  of  carriers ;  for  while  each  particular  cause  might  be 
satisfactorily  disposed  of,  yet  each  new  phase  of  the  new  legal  problem  was 
made  the  subject  of  stubborn  legal  dispute.  Legislation  was,  therefore,  at 
first  resorted  to  mainly  to  settle  definitely  the  application  of  certain  general 
principles  which  had  been  announced  by  the  courts  but  which  were  con- 
tinually subjected  to  attack.  Later,  governmental  agencies  were  established 
to  deal  with  phases  of  the  carrier  problem  which  were  too  burdensome  or 
unfit  for  judges  whose  main  office,  after  all,  was  that  of  deciding  non- 
public controversies;  and  it  is  such  a  law,  enacted  for  the  State  of  New 
York,  which  the  authors  have  adopted  for  their  text. 

Realizing  that  the  Act  was  an  expression  or  modification  of  previously 
recognized  principles,  the  authors  have  given  a  recital  of  important  cases 
bearing  on  the  problems  with  which  the  Act  seeks  to  cope.  The  selection 
is  satisfactory ;  and  the  annotation  of  any  particular  point  forms  an  excellent 
means  for  more  minute  investigation.  The  form  of  the  book  makes  it 
difficult,  indeed  impossible,  to  maintain  any  consecutive  presentation ;  but 
the  consequent  difficulty  of  finding  the  discussion  of  a  particular  point  is 
mitigated  by  the  full  index.  The  book  contains  also  the  Federal  Interstate 
Commerce  Act,  the  Rapid  Transit  Act,  and  the  Rules  of  Practice  of  the 
two  Public  Service  Commissions.  The  authors  are  to  be  highly  com- 
mended for  having  presented  to  the  profession  a  book  which  must  lead  to  a 
scientific  study  and  application  of  the  new  statute,  while  giving  at  the  same 
time  a  tool  to  the  practitioner  to  enable  him  to  deal  with  the  new  situations 
which  it  has  created. 

A.  B.  S. 

Brief  Making  and  the  Use  of  Law  Books.     By  William  M.  Lile, 
Henry  S.  Redfield,  Eugene  Wambaugh,  Edson  R.  Sunderland,  Alfred 
F.  Mason  and  Roger  W.  Cooley.     Edited  by  Roger  W.  CoolEy.     Second 
Edition.     St.  Paul,  Minn. :  West  Publishing  Co.     1909.    pp.  xii  and  574. 
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The  chief  titles  treated  in  this  book  are  "Where  to  Find  the  Law," 
under  which  head  are  described  and  listed  the  Statutes  and  reports  of  this 
country  and  England :  "How  to  Find  the  Law,"  in  which  the  method  of 
using  text  books,  encyclopaedias  and  digests  is  fully  set  forth :  "The 
Trial  Brief,"  describing  the  course  of  investigating  legal  material  in  pre- 
paring for  trial  and  the  method  of  assembling  that  material  in  a  "brief." 

In  appendices  are  set  forth  in  detail  the  main  heads  of  the  standard 
classification  scheme  of  the  modern  American  digests,  and  a  full  list  of 
abbreviations  of  law  publications. 

The  first  edition  of  this  book  had  a  wide  sale.  This  is  an  enlarged  and 
improved  edition  with  changes  to  conform  to  the  views  of  teachers  and 
practitioners  who  have  used  the  first  edition,  and  can  be  recommended  as 
a  useful  vade  mecum  for  student  and  practitioner  in  the  beginning  of  his 
career. 

N.  A. 
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